






A. I. R. Publications — A Tri 
from the Law Quarterly Review 

“One cannot but marvel at the industry and wide 
scope of the activities of the authors. Each month, 
in All India Reporter, they give us an up-to-date 
selection of the rulings of all the superior Courts 
in India. They issue monthly and annual digests. 
From time to time they publish valuable encyclo¬ 
pedic commentaries on the more important statutes. 
It is unlikely that in any other country in the world 
is case-law collected and pigeon-hold in a way which 
makes it more easily available. No doubt the authors 
have a large number of assistants, but the burden of 
planning and supervising their work must occupy 
so much of their time that one suspects that, like 
Him that keepeth Israel, they neither slumber nor 
sleep. They are always willing to experiment.” — 
(1958) 74 Law Quarterly Review.'— Pages 316-17. 
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“ The organisation required to produce such books 
exists at present only in India, and there is no 
prospect that anywhere but in Nagpur, will a small 
village of devoted workers be dedicated to the 
production of the reports, manuals and editions of 
standard works of reference that have given All 
India Reporter its unique position. Mulla and 
“A. I R.” are the great names in the Law Books 
for India ; they are as different as chalk from 
cheese; and recent works appearing in their series 
confirm the impression that they will go on for 
ever”—(1964) 80 Law Quarterly Review.—Page 448. 
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Use old books and lose good cases 


SPECIAL FEATURES 

of A. I. R. Commentaries. 

1. All the latest amendments, Central and State, accurately incorporated. 

2. Decisions are tested on first principles. 

3. Conflict of opinions in the decisions pointed out and discussed. 

4. Copious references to cognate sections and notes are given. 

5. Synopsis for each section shows where exactly to look for the point 

required. 

6. Corresponding sections of earlier Codes indicated. 

7. Adaptations made in the sections are given. 

8. Decisions are classified under different headings. 

9. Principles of law are deduced from vast mass of decisions. 

IQ. Principles of law presented in a logical and cogent manner. 

11. Citation of cases both by year, volume and case number. 

12. Giving of at page and para where the point occurs ensures accuracy. 

13. Cases overruled or reversed pointed out in the foot-note remarks. 

14. Indicating Full Bench, Special Bench and Division Bench by marks 

like F B, S B and D B. 

15. Replacement of superior figures by bolder figures in brackets for easy 

reading. 

16. Remarks in the foot-notes amplify and illustrate the principles in the 

Commentary and indicate the distinguishing features of the case. 


Case-law is the life-blood of a law book 
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PREFACE TJ THE FOURTH EDITION 


We have great pleasure in bringing out this, the 4th Edition of the 
A. I. R. Commentary on the Transfer of Property Act. The last edition was 
brought out in 1950 and, undoubtedly, a long time has elapsed since then. 
But owing to other preoccupations of a more pressing nature, we were com¬ 
pelled to put off the fresh edition of the publication in spite of there being a 
growing demand in the market for the same. We express our regrets and 
apologies for this long delay. We hope that our readers will find this edition 
as being of sufficient merit to justify their waiting. Although the centre of 
gravity in litigation and in the output of case-law has been shifting in recent 
years after the coming into force of the Constitution, as a result of new trends 
in the development of law and the shifting of emphasis to new problems, the 
law of property still continues to be a fundamental branch of our legal 
system and an up-to-date edition of a text book which has been recognised 
as a standard authority on the subject will, we are sure, be welcomed by the 
profession although it makes its appearance after rather a great delay.* It need 
not be said that the book has been made up-to-date by inclusion of all the 
subsequent changes in Law and by the inclusion of the entirety of the case- 
law on the subject reported after the last edition. 

Before concluding we wish to place on record our sense of gratitude to 
all our colleagues on the staff of All India Reporter who have collaborated 
with us in the preparation of this edition. 



D. V. C. 
S. A. R. 



TO THE THIRD EDITION 



PRE if ACE 


of the JlT ? n 13 re *" ired f0r thiS edition he y° nd the statement that copies 
of the econd edition were exhausted quickly and the book has been out of stock for 

some time now. The subject yields to none in importance and there have been 

norated n°th C,S10n3 ^ ^ previ ° US edition - AI1 these have been incor. 

porated in their proper places in this edition. A considerable amount of new matter 

has been added to the book which has also been revised thoroughly in the light of later 

decisions The profession is quite familiar with the method of treatment in the A. I R 

Commentaries and it is not necessary here to explain it at any length. As in the’ 

second edition, the provisions of Order 34 of the Civil Procedure Code (relating to suits 

on mortgages) have been given along with commentaries in the Appendix. Mention 

may also be made of the glossary of words and phrases and also of the conveyancing 

forms given at the end of the third volume, along with other useful appendices. 


The Authors have great pleasure in expressing their deep sense of obligation to 

the members of the Editorial Staff of the All India Reporter for their able and unstin 
ting co-operation in the preparation of this edition. 


V. V. C. 
S. A. R 



PUBLISHER S’ IS O T E 

TO THE SECOND EDITION 


The fact that within a little more than a year from the last edition of this 
work, copies have run out of stock and there is a demand for a fresh edition testilies 
that this book has met with the appreciation of the legal profession in a remarkable 
measure and the Publishers feel highly grateful to the profession for this encourage¬ 
ment. In this edition not only have the text and case-law been brought up to date by 
the incorporation of later amendments to the statute and the decisions reported after 
the last edition, but also the Commentary has been revised to a considerable extent. 
Several new “Notes” have been added and the Commentary has been amplified and 
clarified in many places. The following instances may be mentioned here : - The ques¬ 
tion of priority of a mortgage in respect of a contingent liability has been considered 
more fully in Note 7 on Section 48. A new Note on the distinction between S. 53, 
Trans'er of Property Act and S. 23, Contract Act, has been added under S. 53. In 
Note 13 on S. 5-A the position as to the transferee’s right to bring a suit to protect 
and safeguard his possession has been further clarified. A new Note as to the execution 
and attestation of sale deeds has been added under S. 54. The real nature of a mort¬ 
gage as being the transfer of an interest in the fee simple has been explained in the 
Notes on S. 58. The real nature of the right of redemption has been further clarified 
in the Notes on S. 60. Some new topics have been considered under S. 105. 

Attention may be drawn to the following further improvements each one of 

# 

which is of an important character adding considerably to the usefulness of the publi¬ 
cation — 


1. All the references in the foot-notes have been checked up and verified 

again with reference to the propositions for which the cases are cited as 
authorities. 

2. The foot-note remarks bringing out the peculiarities of individual cases 

cited as authorities, which are a special feature of the A. I. R. Commen¬ 
taries, have been revised and made fuller and more complete. 

3. Decisions of a leading nature with reference to the proposition in question 

have been distinguished by special marks. 

4. The Appendices have been made still fuller. 

5. The provisions of Order 34, Civil Procedure Code, with the Commentary 

thereon have been given as an Appendix. The specially intimate connec. 
tion between the substantive law and the procedural law as to mortgages 
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V1 TUBLISHER3* NOTE TO THE SECOND EDITION 

and charges is shown by the fact that prior to the Code of Civil Proce 
dnre of 1908, the provisions as to snits on mortgages were contained in 

the Transfer of Property Act itself. No justification is, therefore, neces. 

sary for the inclusion of Order 34, Civil Procedure Code, in this book. 

Model forms for transfers of immovable property have been given towards 
the end of the third volume. 

A glossary of legal terms relating to the subjects dealt with in the hook has 

>een given. This glossary includes also terms used in deeds written in 
Indian languages. 

tl „ , T1 ‘ e f illclusion of additional matter has necessitated a change in the division of 

subject allotted for each volume. The first volume now ends with S 53 V the 

second with S. 104 and the remaining Sections, Appendices, Forms, Glossary Table of 
Cases, Index etc., make up the third volume. 5 


i . 


The Publishers thank Messrs. V. S. 

M.A., LL.B., and K. S. Bakre, b.sc., ll.b , for 
edition. 


Balkundi, b.a. lb b., V. 13 . Bakhlei 
their valuable help in bringing out this 


It is earnestly hoped that the Bench and the Bar will appreciate the several 

improvements introduced in this edition and extend to it the same encouragement as 

hey have shown to the First Elition. The Publishers take this opportunity of stating 

that they will gratefully receive and consider all suggestions for the further improve 
ment of the book. 1 
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PREFACE TO THE FIRST EDITION 


The Transfer of Property Act was placed on the Statute Book of this country in 
1882, 60 years ago, and was based largely on the principles of the English Law of Real 
Property. Although it codified most of the leading rules on the subject, it was not 
exhaustive of the whole law relating to the transfer of property. Important changes 
were effected in the English Law in 1925 by the enactment, in England, of the Law of 
Property Act, '15 Geo. V. Ch. 20), and this was followed in this country by the 
Transfer of Property (Amendment) Act of 1929. introducing extensive changes in the 
Transfer of Property Act, 1882. The case law has grown enormously on this subject 
which is one of the most important and the most difficult branches of the law. 

In bringing out this work the Authors have felt greatly encouraged by the 
appreciation, by the public, of the method of treatment of the subjects dealt with by 
them in their previous Commentaries on the Civil Procedure Code, the Criminal Pro¬ 
cedure Code and the Limitation Act. The aim of the Authors has been, as in the words 
referred to above, to ascertain all the important questions that have arisen for consi¬ 
deration under the various sections of the Act, to collect all the decisions of the Privy 
Council and of the Superior Courts in India, on such questions, and to set out the 
principles underlying them with a view to the application thereof to new sets of 
circumstances that may arise for solution in daily practice. Where there have been 
conflicts of decisions on any question the Authors have attempted to discuss the 
question in the light of first principles and offer a definite opinion thereon. Foot-note 
remarks have been, wherever necessary, given to show the applicability to the principle 
stated in the commentary to the facts of the particular case cited. The object of this 
is to enable the practitioner to pick out the particular ruling applicable to the case on 
hand without much difficulty. The page of the decision, where the point referred to in 
the commentary occurs, has been indicated in brackets, after the citation. References 
to Official Reports, wherever a case has been so reported, have invariably been given. 
An Appendix has been given containing several enactments which have a bearing upon 
this Act. An exhaustive General Index has been added. 

The Authors trust and hope that this work will receive the same generous 
support a3 their other works. 

* * * * * 


v.v.c. 

K.N A. 
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TRANSFER OF PROPERTY ACT, 1882 

ACT NO. IV OF 1882 

(17th February , 18S2 ) 

An Act to amend the law relating to the Transfer 

of Property by act of parties. 


Preamble. 

WHEREAS it is expedient to define and amend certain parts of the 
law relating to the transfer of property by act of parties; It is hereby enacted 
as follows : — 

CHAPTER I. 

Preliminary. 

1. Short title. 

This Act may be called the Transfer of Property Act, 1882. 

Commencement. 

It shall come into force on the first day of July, 1882. 

Extent. 

It extends in the first instance to the whole of India except the terri¬ 
tories which immediately before the 1st November, 1956, were comprised in 
Part B States or in the States of Bombay, Punjab and Delhi. 

But this Act or any part thereof may by notification in the Official 
Gazette be extended to the whole or any part of the said territories by the 
State Government concerned. 

And any State Government may, from time to time, by notification in 
the Official Gazette, exempt, either retrospectively or prospectively, any part 
of the territories administered by such State Government from all or any of 
the following provisions, namely : — 

Sections 54, paragraphs 2 and 3, 59, 107 and 123. 

Notwithstanding anything in the foregoing part of this section, sec¬ 
tions 54, paragraphs 2 and 3, 59, 107 and 123 shall not extend or be extended 
to any district or tract of country for the time being excluded from the 
operation of the Indian Registration Act, 1908, under the power conferred by 
the first section of that Act or otherwise. 

2. Repeal of Acts. Saving of certain enactments, incidents, rights, liabilities, etc. 

In the territories to which this Act extends for the time being 
the enactments specified in the schedule hereto annexed shall be repealed 
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to the extent therein mentioned. But nothing herein contained shall be 
deemed to aifect—* • 

(a) the provisions of any enactment not hereby expressly repealed : 

(b) any terms or incidents of any contract or constitution of pro¬ 

perty which are consistent with the provisions of this Act, and 
are allowed by the law for the time being in force : 

(c) any right or liability arising out of a legal relation constituted be¬ 

fore this Act comes into force, or any relief in respect of any 
such right or liability : or 

(c/) save as provided by section 57 and Chapter IV of this Act, any 
transfer by operation of law or by, or in execution of, a deciee 

or order of a Court of competent jurisdiction : 
and nothing in the second chapter of this Act shall be deemed to affect any 
rule of Muhammadan law. / 

3. Interpretation clause. v/ 

In this Act, unless there is something repugnant in the subject or 
context,— 

‘"immoveable property’* does not include standing timber, growing 
crops or grass : 

“instrument” means a non-testamentary instrument : 

“attested,” in relation to an instrument, means and shall be deemed 
always to have meant attested by two or more witnesses each of whom has 
seen the executant sign or affix his mark to the instrument, or has seen some 
other person sign the instrument in the presence and by the diiection of the 
executant, or has received from the executant a personal acknowledgment of 
his signature or mark, or of the signature of such other person, and each of 
whom has signed the instrument in the presence of the executant; but it 
shall not be necessary that more than one of such witnesses shall have been 
present at the same time, and no particular form of attestation shall be 

necessary : 

“registered” means registered in any part of the territories to which 
this Act extends under the law for the time being in force regulating the 
registration of documents : 

“attached to the earth’* means— 

(a) rooted in the earth, as in the case of trees and shrubs ; 

(b) imbedded in the earth, as in the case of walls or buildings; or 

(c) attached to what is so imbedded for the permanent beneficial 

enjoyment of that to which it is attached : 

“actionable claim” means a claim to any debt, other than a debt 
secured by mortgage of immoveable property or by hypothecation or pledge 
of moveable property, or to any beneficial interest in moveable property not 
in the possession, either actual or constructive, of the claimant, which the 
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Civil Courts recognize as affording grounds for relief, whether such debt or 
beneficial interest be existent, accruing, conditional or contingent : 

a person is said to have notice" of a fact when he actually knows that 
fact, or when, but for wilful abstention from an inquiry or search which he 
ought to have made, or gross negligence, he would have known it. 


Explanation I. _ Where any transaction relating to immoveable pro¬ 
perty is required by law to be and has been effected by a registered instru¬ 
ment, any person acquiring such property or any part of, or share or interest 
in, such property shall be deemed to have notice of such instrument as from 
the date of registration or, where the property is not all situated in one sub¬ 
district. or where the registered instrument has been registered under sub¬ 
section (2) of section 30 of the Indian Registration Act, 1908, from the 
earliest date on which any memorandum of such registered instrument has 
been filed by any Sub-Registrar within whose sub-district any part of the 

property which is being acquired, or of the property wherein a share or 
interest is being acquired, is situated : 

Provided that— 


(1) the instrument has been registered and its registration completed 

in t e manner prescribed by the Indian Registration Act, 1908, and the rules 
made thereunder, 

(2) the instrument or memorandum has been duly entered or filed, as 
the case may be, in books kept under section 51 of that Act, and 

(3) the particulars regarding the transaction to which the instrument 

relates have been correctly entered in the indexes kept under section 55 of 
that Act. 


Explanation II. — Any person acquiring any immoveable property or 

any share or interest in any such property shall be deemed to have notice 

of the title, if any, of any person who is for the time being in actual posses¬ 
sion thereof. 


Explanation III. — A person shall be deemed to have had notice of any 

fact if his agent acquires notice thereof whilst acting on his behalf in the 
course of business to which that fact is material : 

sh ,, „ P '°'" de,i ' ha, • «“>?*«“' "»“«!» ■!>= fact, the principal 

"°* ' =hare ' d W " h as against any person „ho was a 

party to or otherwise cognizant of the fraud. 

Enactments relating to contracts to be taken as part of Contract Act. 

The chapters and sections of this An > a 

shall be taken as part of the Indian Contract Act, 1872 ^ 3 C t0 c0ntracts 

And sections 54, paragraphs 2 and 3, 59, 107 and 123 K a 

supplemental to the Indian Registration Act, 1908 " 33 
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CHAPTER II. 

Of Transfers of Property by Act of Parties. 

(A) Transfer of Property , whether moveable or immoveable. 

5. “Transfer of Property” defined. 

In the following sections “transfer of property” means an act by 
which a living person conveys property, in present or in future, to One or 
more other living persons, or to himself, or to himself and one or more other 
living persons; and “to transfer property’’ is to perform such act. 

In this section living person” includes a company or association or 
body of individuals, whether incorporated or not, but nothing herein con¬ 
tained shall affect any law for the time being in force relatmg to transfer of 
property to or by companies, associations or bodies of individuals. 

6 . What may be transferred. 

Property of any kind may be transferred, except as otherwise provided 
by this Act or by any other law for the time being in force. 

(a) The chance of an heir-apparent succeeding to an estate, the 

chance of a relation obtaining a legacy on the death of a kins¬ 
man, or any other mere possibility of a like nature, cannot be 
transferred. 

(b) A mere right of re-entry for breach of a condition subsequent 

cannot be transferred to any one except the owner of the pro¬ 
perty affected thereby. 

(c) An easement cannot be transferred apart from the dominant 

heritage. 

id) An interest in property restricted in its enjoyment to the owner 
personally cannot be transferred by him. 

(dd) A right to future maintenance, in whatsoever manner arising, 
secured or determined, cannot be transferred. 

(e) A mere right to sue cannot be transferred. 

(0 A public office cannot be transferred, nor can the salary of a 
public officer, whether before or after it has become payable. 

( 9 ) Stipends allowed to military, naval, air-force and civil pensioners 

tL\ f the Government and Political pensions cannot be transferred. 

o transfer can be made (1) in so far as it is opposed to the 

nature of the interest affected thereby, or (j) for an unlawful 

object or consideration within the meaning of section 23 of the 

Indian Contract Act, 1872, or (3) to a person legally disqualified 
to be transferee. 

(0 Nothing in this section shall be deemed to authorize a tenant 
having an untransferable right of occupancy, the farmer of an 
estate in respect of which default has been made in paying re¬ 
venue, or the lessee of an estate under the management of a 
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Court of Wards, to assign his interest as such tenant, farmer or 
lessee. 

*7. Persons competent to transfer. 

Every person competent to contract and entitled to transferable 
property, or authorized to dispose of transferable property not his own, 
is competent to transfer such property either wholly or in part, and either 
absolutely or conditionally, in the circumstances, to the extent and in the 
manner, allowed and prescribed by any law for the time being in force. 

S. Operation of transfer. 

Unless a different intention is expressed or necessarily implied, a 
transfer of property passes forthwith to the transferee all the interest 
which the transferor is then capable of passing in the property, and in the 
legal incidents thereof. 

Such incidents include, where the property is land, the easements 
annexed thereto, the rents and profits thereof accruing after the transfer, 
and all things attached to the earth; 

and, where the property is machinery attached to the earth, the move- 
able parts thereof; 

and, where the property is a house, the easements annexed thereto, 
the rent thereof accruing after the transfer, and the locks, keys, bars, 
doors, windows, and all other things provided for permanent use there¬ 
with ; 

and, where the property is a debt or other actionable claim, the 
securities therefor (except where they are also for other debts or claims 
not transferred to the transferee), but not arrears of interest accrued before 
the transfer; 

and, where the property is money or other property yielding in¬ 
come, the interest or income thereof accruing after the transfer takes 
effect. 

9. Oral transfer. 

A transfer of property may be made without writing in every case 
in which a writing is not expressly required by law. 

10. Condition restraining alienation. 

Where property is transferred subject to a condition or limitation 
absolutely restraining the transferee or any person claiming under him from 
parting with or disposing of his interest in the property, the condition or 
limitation is void, except in the case of a lease where the condition is for 
the- benefit of the lessor or those claiming under him : Provided that 
property may be transferred to or for the benefit of a woman (not being a 
Hindu, Muhammadan or Buddhist), so that she shall not have power during 
her marriage to transfer or charge the same or her beneficial interest 
therein. 



Transfer of Property Act, 1832 


11 


1 1. Restriction repugnant to interest created. 

Where, on a transfer of property, an interest therein is created 
absolutely in favour of any person, but the terms of the transfer direct that 
such interest shall be applied or enjoyed by him in a particular mannei, he 
shall be entitled to receive and dispose of such interest as if there were no 

such direction. 

Where any such direction has been made in respect of one piece of 
immoveable property for the purpose of securing the beneficial enjoyment 
of another piece of such property, nothing in this section shall be deemed 
to affect any right which the transferor may have to enforce such directit n 
or any remedy which he may have in respect of a breach thereof. 

12. Condition making interest determinable on insolvency or attempted alienation. 

Where property is transferred subject to a condition or limitation 
making any interest therein, reserved or given to or for the benefit of any 
person, to cease on his becoming insolvent or endeavouring to transfer or 
dispose of the same, such condition or limitation is void. 

Nothing in this section applies to a condition in a lease for the benefit 
of the lessor or those claiming under him. 


13. Transfer for benefit of unborn person. 

Where, on a transfer of property, an interest therein is created for 
the benefit of a person not in existence at the date of the transfer, subject 
to a prior interest created by the same transfer, the interest created for the 
benefit of such person shall not take effect, unless it extends to the whole 
cf the remaining interest of the transferor in the property. 


Illustration. 

A transfers property of which he is the owner to B in trust for A and his intended wife 
successively for their lives, and, after the death of the survivor, for the eldest son of the intended 
Miarriuge for life, and after his death for A’s second son. The interest so created for the benefit 
of the eldest son does not take effect, because it does not extend to the whole of A’s remaining 
interest in the property. 


14. Rule against perpetuity. 

No transfer of property can operate to create an interest which is to 
take effect after the life-time of one or more persons Jiving at the date 
of such transfer, and the minority of some person who shall be in existence 
at the expiration of that period, and to whom, if he attains full age, the 
interest created is to belong. 


15. Transfer to class some of whom come under sections 13 and 14. 

If, on a transfer of property, an interest therein is created for the 
benefit of a class of persons with regard to some of whom such interest 
tails by reason of any of the rules contained in sections 13 and T4, such 
interest fads in regard to those persons only and not in regard to the whole 
class. 
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^ transfer to take effect on failure of prior interest. 

Where, by reason of any of the rules contained in sections 13 and 
14 an interest created for the benefit of a person or of a class of persons 
fails in regard to such person or the whole of such class, any interest 

created in the same transaction and intended to take effect after or upon 
failure of such prior interest also fails. 

1 7. Direction for accumulation. 

(/) Where the terms of a transfer of property direct that the income 

arising from the property shall be accumulated either wholly or in part 
during a period longer than— 

(a) the life of the transferor, or 

(£>) a period of eighteen years from the date of the transfer, 

such direction shall, save as hereinafter provided, be void to the extent to 

which the period during which the accumulation is directed exceeds the 

longer of the aforesaid periods, and at the end of such last-mentioned 

period the property and the income thereof shall be disposed of as if the 

period during which the accumulation has been directed to be jnade had 
elapsed. 

(2) This section shall not affect any direction for accumulation for 
the purpose of — 

(0 the payment of the debts of the transferor or any other person 
taking any interest under the transfer, or 

(//) the provision of portions for children or remoter issue of the 
transferor or of any other person taking any interest under the 
transfer, or 

(in) the preservation or maintenance of the property transferred; 
and such direction may be made accordingly. 

1 8. Transfer in perpetuity for benefit of public. 

The restrictions in sections 14, 16 and 17 shall not apply in the 

case of a transfer of property for the benefit of the public in the advancement 

of religion, knowledge, commerce, health, safety, or any other object benefi- 
cial to mankind. 

19. Vested interest. 

Where, on a transfer of property, an interest therein is created 
in favour of a person without specifying the time when it is to take effect, 
or in terms specifying that it is to take effect forthwith or on the happening 
of an event which must happen, such interest is vested, unless a contrary 
intention appears from the terms of the transfer. 

A vested interest is not defeated by the death of the transferee before 
he obtains possession. 
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Explanation .— An intention that an interest shall not be vested is not to 
be inferred merely from a provision whereby the enjoyment thereof is post¬ 
poned, or whereby a prior interest in the same property is given or reserved 
to some other person, or whereby income arising from the property is 
directed to be accumulated until the time of enjoyment arrives, or from a 
provision that if a particular event shall happen the interest shall pass to 
another person. 




20. When unborn person acquires vested interest on transfer for his benefit. 

Where, on a transfer of property, an interest therein is created 

for the benefit of a person not then living, he acquires upon his birth, unless a 

contrary intention appears from the terms of the transfer, a, vested 

interest, although he may not be entitled to the enjoyment thereof immedia¬ 
tely on his birth. . ^ 

21 Contingent interest. / // 

Where, on a transfer of property, an interest therein is created 
in favour of a person to take effect only on the happenirg of a specified 
uncertain event, or if a specified uncertain event shall not happen, such 
person thereby acquires a contingent interest in the property Such interest 
becomes a vested interest, in the former case, on the happening of the event, 
in the latter, when the happening of the event becomes impossible. 

Exception— Where, under a transfer of property, a person becomes 
entitled to an interest therein upon attaining a particular age, and the trans¬ 
feror also gives to him absolutely the income to arise from such interest 
before he reaches that age, or directs the income or so much thereof as may 
be necessary to be applied for his benefit, such interest is not contingent. 


Transfer to members of a class who attain a particular age. 

Where on a transfer of property, an interest therein is created 

in favour of such members only of a class as shall attain a particular age, 

such interest does not vest in any member of the class who has not attained 
that age. 


23. Transfer contingent on happening of specified uncertain event. 

Where, on a transfer of property, an interest therein is to accrue 

to a specified person if a specified uncertain event shall happen, and no time 

is mentioned for the occurrence of that event, the interest fails unless 

suen event happens before, or at the same time as, the intermediate or 
precedent interest ceases to exist. 

24. Transfer to such of certain persons as survive at some period not specified. 

Where, on a transfer of property, an interest therein is to accrue 
o sue o certain persons as shall be surviving at some period, but the 
exact period is not specified, the interest shall go to such of them as shall 

be alive when the intermediate or precedent interest ceases to exist, unless a 
contrary intention appears from the terms of the transfer. 
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Illustration. 

A transfers property to B for life, and after bis death to C and D, equally to be divided 
between them, or to the survivor of them. C dies during the life of B. D ’.survives B. At B’& 
death the property passes to D. 

25. Conditional transfer. 

An interest created on a transfer of property and dependent upon 
a condition fails if the fulfilment of the condition is impossible, or is for¬ 
bidden by law, or is of such a nature that, if permitted, it would defeat the 
provisions of any law, or is fraudulent, or involves or implies injury to the 
person or property of another, or the Court regards it as immoral or opposed 

to public policy. 

Illustrations. 

(a) A lets a farm to B on condition that he shall walk a hundred miles in an hour. The 
lease is void. 

(b) A gives Rs. 500 to B on condition that he shall marry ^4’s daughter C. At the date of the 
transfer C was dead. The transfer is void. 

(c) A transfers Rs. 500 to B on condition that she shall murder C. The transfer is void. 

(cl) A transfers Rs. 500 to his niece C if she will desert her husband. The transfer is void. 

26. Fulfilment of condition precedent. 

Where the terms of a transfer of property impose a condition to 
be fulfilled before a person can take an interest in the property, the condition 
shall be deemed to have been fulfilled if it has been substantially complied 

with. 

Illustrations . 

(a) A transfers Es. 5,000 to B on condition that he shall marry with the consent of C, D 
and E. E dies. B marries with the consent of C and D. B is deemed to have fulfilled the 

cone ltion ^ iv ^ nsieY5 Bs 5,000 to B on condition that he shall marry with the consent of C, D 
and E. 23 marries without the consent of C, D and E, but obtains their consent after the marriage. 
B has not fulfilled the condition. 

27. Conditional transfer to one person coupled with transfer to another on failure of prior 

disposition. . , . 

Where, on a transfer of property, an interest therein is created in 
favour of one person, and by the same transaction an ulterior disposition 
of the same interest is made in favour of another, if the prior disposition 
under the transfer shall fail, the ulterior disposition shall take effect upon the 
failure of the prior disposition, although the failure may not have occurred in 

the manner contemplated by the transferor. 

But where the intention of the parties to the transaction is that the 
ulterior disposition shall take effect only in the event of the prior disposition 
failing in a particular manner, the ulterior disposition shall not take effect un¬ 
less the prior disposition fails in that manner. 

Illustrations. 

(a) A transfers Rs. 500 to B on condition that he shall execute a certain lease within 
three months after A’s death, and, if he should neglect to do so, to C. B dies in A's life-time. The 
disposition in favour of C takes effect. 
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(b) A transfers property to his wife ; but, in ease she should die in his life-time, transfers 
to B that which he had transferred to her. A and his wife perish together, under circumstances 
which make it impossible to prove that she died before him. The disposition in favour of B does 
not take effect. 

28. Ulterior transfer conditional on happening or not happening of specified event. 

On a transfer of property an interest therein may be created to 
accrue to any person with the condition saperadded that in case a specified 
uncertain event shall happen such interest shall pass to another person, or 
that in case a specified uncertain event shall not happen such interest shall 
pass to another person. In each case the dispositions are subject to the rules 
contained in sections 10, 12, 21, 22, 23, 24, 25 and 27. 

29. Fulfilment of condition subsequent. 

An ulterior disposition of the kind contemplated by the last pre¬ 
ceding section cannot take effect unless the condition is strictly fulfilled. 

Illustration. 

A transfers Rs. 500 to B , to be paid to him on his attaining his majority or marrying, with 
a proviso that, if B dies a minor or marries without C’s consent, the Rs. 500 shall go to D. B 
marries when only 17 years of age, without C’s consent. The transfer to D takes effect. 

30. Prior disposition not affected by invalidity of ulterior disposition. 

If the ulterior disposition is not valid, the prior disposition is not 
affected by it. 

Illustration. 

A transfers a farm to B for her life, and, if she do not desert her husband, to C. B is 
entitled to the farm during her life as if no condition had been inserted. 

31. Condition that transfer shall cease to have effect in case specified uncertain event happens 

or does not happen. 

Subject to the provisions of section 12, on a transfer of property 
an interest therein may be created with the condition superadded that it 
shall cease to exist in case a specified uncertain event shall happen, or in 
case a specified uncertain event shall not happen. 

Illustrations. 

(a) A transfers a farm to B for his life, with a proviso that, in case B cuts down a certain 
wood, the transfer shall cease to have any effect. B cuts down the wood. He loses his life-interest 
in the farm. 

(b) A transfers a farm to B, provided that, if B shall not go to England within three 
years after the date of the transfer, his interest in the farm shall cease. B does not go to England 
within the term prescribed. His interest in the farm ceases. 

32. Such condition must not be invalid. 

In order that a condition that an interest shall cease to exist may 
be valid, it is necessary that the event to which it relates be one which could 
legally constitute the condition of the creation of an interest. 



16 


Transfer of Property Act, 1832 


33. Transfer conditional on performance of act, no time being specified for performance. 

Where, on a transfer of property, an interest therein is created 
subject to a condition that the person taking it shall perform a certain act, 
but no time is specified for the performance of the act, the condition is 
broken when he renders impossible, permanently or for an indefinite period, 
the performance of the act. 


34. Transfer conditional on performance of act, time being specified. 

Where an act is to be performed by a person either as a condition 
to be fulfilled before an interest created on a transfer of property is enjoyed 
by him, or as a condition on the non-fulfilment of which the interest is to 
pass from him to another person, and a time is specified for the performance 
of the act, if such performance within the specified time is prevented by the 
fraud of a person who would be directly benefited by non-fulfilment of the 
condition, such further time shall as against him be allowed for performing 
the act as shall be requisite to make up for the delay caused by such fraud. 
But if no time is specified for the performance of the act, then, if its per¬ 
formance is by the fraud of a person interested in the non-fulfilment of (he 
condition rendered impossible or indefinitely postponed, the condition shall 
as against him be deemed to have been fulfilled. 

Election. 

35. Election when necessary. 

Where a person professes to transfer property which he has no 
right to transfer, and as part of the same transaction confers any benefit on 
the owner of the property, such owner must elect either to confirm such 
transfer or to dissent from it ; and in the latter case he shall relinquish the 
benefit so conferred, and the benefit so relinquished shall revert to the trans¬ 
feror or his representative as if it had not been disposed of, 

subject nevertheless, 

where the transfer is gratuitous, and the transferor has, before the 
election, died or otherwise become incapable of making a fresh transfer, 

and in all cases where the transfer is for consideration, 

to the charge of making good to the disappointed transferee the amount 
or value of the property attempted to be transferred to him. 

Illustration. 

The farm of Sultanpur is the property of C and worth Rs. 800. A by an instrument of gift 

professes to transfer it to B, giving by the same instrument Rs. 1,000 to C. C elects to retain the 
farm. He forfeits the gift of Rs. 1,0( 0. 

In the same case, A dies before the election. His representative must out of the Rs. 1,000 
pay Rs. 800 to B. 

The rule in the first paragraph of this section applies whether the 

transferor does or does not believe that which he professes to transfer to 
be his own. 
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A person taking no benefit directly under a transaction, but deriving a 
benefit under it indirectly, need not elect. 

A person who in his one capacity takes a benefit under the transac¬ 
tion may in another dissent therefrom. 

Exception to the last p/rececling four rules . — Where a particular benefit is 
expressed to be conferred on the owner of the property which the transieror 
professes to transfer, and such benefit is expressed to be in lieu of that 
property, if such owner claim the property, he must relinquish the particular 
benefit, but he is not bound to relinquish any other benefit conferred upon 
him by the same transaction. 

Acceptance of the benefit by the person on whom it is conferred con¬ 
stitutes an election by him to confirm the transfer, if he is aware of his duty 
to elect and of those circumstances which would influence the judgment of a 
reasonable man in making an election, or if he waives enquiry into the 
circumstances. 

Such knowledge or waiver shall, in the absence of evidence to the 
contrary, be presumed, if the person on whom the benefit has been con¬ 
ferred has enjoyed it for two years without doing any act to express dissent. 

Such knowledge or waiver may be inferred from any act of his which 
renders it impossible to place the persons interested in the property 
professed to be transferred in the same condition as if such act had not been 
done. 

Illustration. 

A transfers to B an estate to which C is entitled, and as part of the same transaction gives C 

a coal-mine. C takes possession of the mine and exhausts it. He has thereby confirmed the transfer 
of the estate to B. 

If he does not within one year after the date of the transfer signify to 
the transferor or his representatives his intention to confirm or to dissent 
from the transfer, the transferor or his representatives may, upon the expira¬ 
tion of that period, require him to make his election; and, if he does not 
comply with such requisition within a reasonable time after he has received 
it, he shall be deemed to have elected to confirm the transfer. 

In case of disability, the election shall be postponed until the disability 
ceases, or until the election is made by some competent authority. 

Apportionment . 

36. Apportionment of periodical payments on determination of interest of person entitled. 

In the absence of a contract or local usage to the contrary, all rents 
annuities, pensions, dividends and other periodical payments in the nature of 
income shall, upon the transfer of the interest of the person entitled to 
receive such payments, be deemed, as between the transferor and the trans¬ 
feree, to accrue due from day to day, and to be apportionable accordingly, but 
to be payable on the days appointed for the payment thereof. 

i T. P. 2. 



18 


Transfer of Property Act, 1882 


37. Apportionment of benefit of obligation on severance. 

When, in consequence of a transfer, property is divided and held 
in several shares, and thereupon the benefit of any obligation relating to the 
property as a whole passes from one to several owners of the property, the 
corresponding duty shall, in the absence of a contract to the contrary 
amongst the owners, be performed in favour of each of such owners in 
proportion to the value of his share in the property, provided that the duty 
can be severed 2 nd that the severance does not substantially increase the 
burden of the obligation; but if the duty cannot be severed, or if the severance 
would substantially increase the burden of the obligation, the duty shall be 
performed for the benefit of such one of the several owners as they shall 
jointly designate for that purpose : 

Provided that no person on whom the burden of the obligation lies 
shall be answerable for failure to discharge it in manner provided by this 
section, unless and until he has had reasonable notice of the severance. 

Nothing in this section applies to leases for agricultural purposes 
unless and until the State Government by notification in the Official Gazette 
so directs. 

Illustrations. 

• 

(a) A sells to B , C and D a bouse situate in a village and leased to E at an annual rent of 
Rs. 30 and delivery of one fat sheep, B having provided half the purchase-money and C and D one 
quarter each E , having notice of this, must pay Rs. 15 to B } Rs. 7£ to C, and Rs. to D, and must 
deliver the sheep according to the joint direction of B , G and D . 

(b) In the same case, each house in the village being bound to provide ten days’ labour each 
year on a dyke to prevent inundation, E had agreed as a term of his lease to perform this work for 
A. B, C and D severally require E to perform the ten days’ work duo on account of the house of 
each. E is not bound to do more than ten days’ work in all, according to such directions as B , C 
and D may join in giving. 

(B) Transfer of Immoveable Property. 

38. Transfer by person authorized only under certain circumstances to transfer. 

Where any person, authorized only under circumstances in their 
nature variable to dispose of immoveable property, transfers such property 
for consideration, alleging the existence of such circumstances, they shall, as 
between the transferee on the one part and the transferor and other persons 
(if any) affected by the transfer on the other part, be deemed to have existed, 
if the transferee, after using reasonable care to ascertain the existence of such 
circumstances, has acted in good faith. 

Illustration. 

A, a Hindu widow, whose husband has left collateral heirs, alleging that the property held by 
her as such is insufficient for her maintenance, agrees, for purposes neither religious nor charitable- 
to sell a field, part of such property, to B. B satisfies himself by reasonable enquiry that the 
income of the property is insufficient for A's maintenance, and that the sale of the field is neces¬ 
sary, and, acting in good faith, buys the field from A. As between B on the one part and A and the 
collateral heirs on the other part, a necessity for the sale shall be deemed to have existed. 
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30. Transfer where third person is entitled to maintenance. 

Where a third person has a right to receive maintenance, or a 
provision for advancement or marriage, from the profits of immoveable pro¬ 
perty, and such property is transferred, the right may be enforced against 
the transferee, if he has notice thereof or if the transfer is gratuitous; but not 
against a transferee for consideration and without notice of the right, nor 
against such property in his hands. 

40. Burden of obligation imposing restriction on use of land. 

Where, for the more beneficial enjoyment of his own immoveable 
property, a third person has, independently of any interest in the immoveable 
property of another or of any easement thereon, a right to restrain the 
enjoyment in a particular manner of the latter property, or 

or of obligation annexed to ownership but not amounting to interest or easement. 

where a third person is entitled to the benefit of an obligation arising 
out of contract and annexed to the ownership of immoveable property, but 
not amounting to an interest therein or easement thereon, 

such right or obligation may be enforced against a transferee with 
notice thereof or a gratuitous transferee of the property affected thereby, 
but not against a transferee for consideration and without notice of the right 
or obligation, nor against such property in his hands. 

Illustration. 

A contracts to sell Sultanpur to B. While the contract is still in force he sells Sultanpur 
to C, who has notice of the contract. B may enforce the contract against C to the same extent as 
against A. 

41. Transfer by ostensible owner. 

Where, with the consent, express or implied, of the persons 
interested in immoveable property, a person is the ostensible owner of such 
property and transfers the same for consideration, the transfer shall not be 
voidable on the ground that the transferor was not authorized to make it : 
Provided that the transferee, after taking reasonable care to ascertain that 
the transferor had power to make the transfer, has acted in good faith. 

42. Transfer by person having authority to revoke former transfer. 

Where a person transfers any immoveable property, reserving power 
to revoke the transfer, and subsequently transfers the property for considera¬ 
tion to another transferee, such transfer operates in favour of such transferee 
(subject to any condition attached to the exercise of the power) as a revoca¬ 
tion of the former transfer to the extent of the power. 

Illustration. 

A lets a house to B, and reserves power to revoke the lease if, in the opinion of a specified 
surveyor, B should make a use of it detrimental to its value. Afterwards A, thinking that such a 
use has been made, lets the house to C. This operates as a revocation of B's lease subject to the 
opinion of the surveyor as to B's use of the house having been detrimental to its value. 
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43. Transfer by unauthorized person who subsequently acquires interest in property' 

transferred. 

Where a person fraudulently or erroneously represents that he 
is authorized to transfer certain immoveable property and professes to 
transfer such property for consideration, such transfer shall, at the option 
of the transferee, operate on any interest which the transferor may acquire 
in such property at any time during which the contract of transfer subsists. 

Nothing in this section shall impair the right of transferees in good 
faith for consideration without notice of the existence of the said option. 

Illustration. 

A y a Hindu, who has separated from his father B, sells to C three fields, A’, Y and Z, 
representing that A is authorized to transfer the same. Of these fields Z does not belong to A, it 
having been retained by B on the partition; but on B's dying A as heir obtains Z. C, not having 
rescinded the contract of sale, may require A to deliver Z to him. 

44. Transfer by one co-owner. 

Where one of two or more co-owners of immoveable property 
legally competent in that behalf transfers his share of such property or any 
interest therein, the transferee acquires, as to such share or interest, and so 
far as is necessary to give effect to the transfer, the transferor’s right to joint 
possession or other common or part enjoyment of the property, and to 
enforce a partition of the same, but subject to the conditions and liabilities 
affecting, at the date of the transfer, the share or interest so transferred. 

Where the transferee of a share of a dwelling-house belonging to an 
undivided family is not a member of the family, nothing in this section shall 
be deemed to entitle him to joint possession or other common or part enjoy¬ 
ment of the house. 

45. Joint transfer for consideration. 

Where immoveable property is transferred for consideration to 
two or more persons, and such consideration is paid out of a fund belonging 
to them in common, they are, in the absence of a contract to the contrary, 
respectively entitled to interests in such property identical, as nearly as may 
be, with the interests to which they were respectively entitled in the fund ; 
and, where such consideration is paid out of separate funds belonging to 
them respectively, they are, in the absence of a contract to the contrary, 
respectively entitled to interest in such property in proportion to the shares 
of the consideration which they respectively advanced. 

In the absence of evidence as to the interests in the fund to which they 
were respectively entitled, or as to the shares which they respectively 
advanced, such persons shall be presumed to be equally interested in the 
property. 

46. Transfer for consideration by persons having distinct interests. 

Where immoveable property is transferred for consideration by 
persons having distinct interests therein, the transferors are, in the absence 
of a contract to the contrary, entitled to share in the consideration equally. 
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where their interests in the property were of equal value, and, where such 
interests were of unequal value, proportionately to the value of their respec¬ 
tive interests. 

Illustrations. 

(a) A, owning a moiety, and B and C each a quarter share, of mauza Sultanpur, exchange 
an eighth share of that mauza for a quarter share of mauza Lalpura. There being no agreement 
to the contrary, A is entitled to an eighth share in Lalpura, and B and C each to a sixteenth share 
in that mauza. 

(b) A, being entitled to a life-interest in mauza Atrali and B and C to the reversion, sell 
the mauza for Rs. 1,000. .l\s life-interest is ascertained to be worth Rs. 600, the reversion Rs. 400. 
A is entitled to receive Rs. 600 out of the purchase-money, B and C to receive Rs. 400. 

47. Transfer by co-owners of share in common property. 

Where several co-owners of immoveable property transfer a share 
therein without specifying that the transfer is to take effect on any parti¬ 
cular share or shares of the transferors, the transfer, as among such trans¬ 
ferors, takes effect on such shares equally where the shares were equal, and, 
where they were unequal, proportionately to the extent of such shares. 

Illustration. 

A, the owner of an eight-anna share, and B and C, each the owner of a four-anna share, 
in Mowza Sultanpur, transfer a two-anna share in the mouza to D , without specifying from which 
of their several shares the transfer is made. To give elfect to the transfer one-anna share is taken 
from the share of .1, and half an anna share from each of the shares of B and C. 

48. Priority of rights created by transfer. 

Where a person purports to create by transfer at different times 
rights in or over the same immoveable property, and such rights cannot all 
exist or be exercised to their full extent together, each later created right 
shall, in the absence of a special contract or reservation binding the earlier 
transferees, be subject to the rights previously created. 

49. Transferee’s right under policy. 

Where immoveable property is transferred for consideration, and 
such property or any part thereof is at the date of the transfer insured 
against loss or damage by fire, the transferee, in case of such loss or damage, 
may, in the absence of a contract to the contrary, require any money which 
the transferor actually receives under the policy, or so much thereof as may 
be necessary, to be applied in reinstating the property. 

50. Rent ‘bona fide’ paid to holder under defective title. 

No person shall be chargeable with any rents or profits of any 
immoveable property, which he has in good faith paid or delivered to any 
person of whom he in good faith held such property, notwithstanding it may 
afterwards appear that the person to whom such payment or delivery was 
made had no right to receive such rents or profits. 

Illustration. 

A lets a field to B at a rent of Rs. 50, and then transfers the field to C. B, having no notice 
of the transfer, in good faith pays the rent to A. B is not chargeable with the rent so paid. 
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51, Improvements made by ‘bona fide’ holders under defective titles. 

When the transferee of immoveable property makes any improve¬ 
ment on the property, believing in good faith that he is absolutely entitled 
thereto, and he is subsequently evicted therefrom by any person having 
a better title, the transferee has a right to require the person causing 
the eviction either to have the value of the improvement estimated and paid 
or secured to the transferee, or to sell his interest in the property to the 
transferee at the then market-value thereof, irrespective of the value of such 
improvement. 

The amount to be paid or secured in respect of such improvement 
shall be the estimated value thereof at the time of the eviction. 

When, under the circumstances aforesaid, the transferee has planted 
cr sown on the property crops which are growing when he is evicted there¬ 
from, he is entitled to such crops and to free ingress and egress to gather and 
carry them. 

52. Transfer of property pending suit relating thereto. 

During the pendency in any Court having authority within the 
limits of India excluding the State of Jammu and Kashmir or established 
beyond such limits by the Central Government, of any suit or proceeding 
which is not collusive and in which any right to immoveable property is 
directly and specifically in question, the property cannot be transferred or 
otherwise dealt with by any party to the suit or proceeding so as to affect the 
rights of any other party thereto under any decree or order which may be 
made therein, except under the authority of the Court and on such terms as 
it may impose. 

Explanation. — For the purposes of this section, the pendency of a suit 
or proceeding shall be deemed to commence from the date of the presenta¬ 
tion of the plaint or the institution of the proceeding in a Court of competent 
jurisdiction, and to continue until the suit or proceeding has been disposed 
of by a final decree or order, and complete satisfaction or discharge of such 
decree or order has been obtained, or has become unobtainable by reason 
of the expiration of any period of limitation prescribed for the execution 
thereof by any law for the time being in force. 

53. Fraudulent transfer. 

(/) Every transfer of immoveable property made with intent to 
defeat or delay the creditors of the transferor shall be voidable at the option 
of any creditor so defeated or delayed. 

Nothing in this sub-section shall impair the rights of a transferee in 
good faith and for consideration. 

Nothing in this sub-section shall affect any law for the time being in 
force relating to insolvency. 

A suit instituted by a creditor (which term includes a decree-holder 
whether he has or has not applied for execution of his decree) to avoid a 
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transfer on the ground that it has been made with intent to defeat or delay 
the creditors of the transferor, shall be instituted on behalf of, or for the 
benefit of, all the creditors. 

(2) Every transfer of immoveable property made without considera¬ 
tion with intent to defraud a subsequent transferee shall be voidable at the 
option of such transferee. 


For the purposes of this sub-section, no transfer made without consi¬ 
deration shall be deemed to have been made with intent to defraud by reason 
only that a subsequent transfer for consideration was made. 


53 A. Part performance. 

Where any person contracts to transfer foj* consideration any immo¬ 
veable property by writing signed by him or on his behalf from which 
the terms necessary to constitute the transfer can be ascertained with 
reasonable certainty, 

and the transferee has, in part performance of the contract, taken 
possession of the property or any part thereof, or the transferee, being 
already in possession, continues in possession in part performance of the 
contract and has done some act in furtherance of the contract, 

and the transferee has performed or is willing to perform his part of 
the contract, 

then, notwithstanding that the contract, though required to be regis¬ 
tered, has not been registered, or, where there is an instrument of transfer, 
that the transfer has not been completed in the manner prescribed therefor 
by the law for the time being in force, the transferor or any person claiming 
under him shall be debarred from enforcing against the transferee and 
persons claiming under him any right in respect of the property of which 
the transferee has taken or continued in possession, other than a right 
expressly provided by the terms of the contract : 


Provided that nothing in this section shall affect the rights of a trans¬ 
feree for consideration who has no notice of the contract or of the part 
performance thereof. 


CHAPTER III 

Of Sales of Immoveable Property 

54. “Sale” denned. 

“Sale” is a transfer of ownership in exchange for a price paid or 
promised or part-paid and part-promised. 

Sale how made. 

Such transfer, in the case of tangible immoveable property of the 
value of one hundred rupees and upwards, or in the case of a reversion or 
‘Other intangible thing, can be made only by a registered instrument. 
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In the case of tangible immoveable property, of a value less than one 
hundred rupees, such transfer may be made either by a registered instru¬ 
ment or by delivery of the property. 

Delivery of tangible immoveable property takes place when the seller 
places the buyer, or such person as he directs, in possession of the property* 

Contract for sale. 

A contract for the sale of immoveable property is a contract 

that a sale of such property shall take place on terms settled between 
the parties. 

It does not, of itself, create any interest in or charge on such property, 

55. Rights and liabilities of buyer and seller. 

In the absence of a contract to the contrary, the buyer and the 

seller of immoveable property respectively are subject to the liabilities, and 

have the rights, mentioned in the rules next following, or such of them as are 
applicable to the property sold : 

(/) The seller is bound— 

(а) to disclose to the buyer any material defect in the property or 

in the seller s title thereto of which the seller is, and the buyer 

is not, aware, and which the buyer could not with ordinary care 
discover; 

(б) to produce to the buyer on his request for examination all 

documents of title relating to the property which are in the 
seller’s possession or power; 

(c) to answer to the best of his information all relevant questions 

put to him by the buyer in respect to the property or the title 
thereto; 

(d) on payment or tender of the amount due in respect of the 

price, to execute a proper conveyance of the property when 

the buyer tenders it to him for execution at a proper time and 
place; 

(e) between the date of the contract of sale and the delivery of the 
property, to take as much care of the property and all docu¬ 
ments of title relating thereto which are in his possession as 

an owner of ordinary prudence would take of such property 
and documents; 

(0 to give, on being so required, the buyer, or such person as he 
directs, such possession of the property as its nature admits ; 

(g) to pay all public charges and rent accrued due in respect of the 
property up to the date of the sale, the interest on all incum¬ 
brances on such property due on such date, and, except where 
the property is sold subject to incumbrances, to discharge all 
incumbrances on the property then existing. 
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(2) The seller shall be deemed to contract with the buyer that the 
interest which the seller professes to transfer to the buyer subsists and that 
he has power to transfer the same : 

Provided that, where the sale is made by a person in a fiduciary 
character, he shall be deemed to contract with the buyer that the seller has 
done no act whereby the property is incumbered or whereby he is hindered 
from transferring it. 

The benefit of the contract mentioned in this rule shall be annexed to, 

and shall go with, the interest of the transferee as such, and may be enforced 

by every person in whom that interest is for the whole or any part thereof 
from time to time vested. 


(3) Where the whole of the purchase-money has been paid to the 
seller, he is also bound to deliver to the buyer all documents of title relating 
to the property which are in the seller’s possession or power : 

Provided that, (a) where the seller retains any part of the property 
comprised in such documents, he is entitled to retain them all, and, (b) where 
the whole of such property is sold to different buyers, the buyer of the lot of 
greatest value is entitled to such documents. But in case (a) the seller, and in 
case Co) the buyer, of the lot of greatest value, is bound, upon every reasonable 
request by the buyer, or by any of the other buyers, as the case may be, and 
at the cost of the person making the request, to produce the said documents 
and furnish such true copies thereof or extracts therefrom as he may 
require; and in the meantime, the seller, or the buyer of the lot of greatest 
value, as the case may be, shall keep the said documents safe, uncancelled 
and undefaced, unless prevented from so doing by fire or other inevitable 


(4) The seller is entitled— 

(a) to the rents and profits of the property till the ownership thereof 

passes to the buyer; 

(b) where the ownership of the property has passed to the buyer 
befcre payment of the whole of the purchase-money, to a charge 
upon the property in the hands of the buyer, any transferee 
without consideration or any transferee with notice of the non¬ 
payment, for the amount of the purchase-money, or any part 
thereof remaining unpaid, and for interest on such amount or 
pait trom the date on which possession has been delivered. 


(5) The buyer is bound_ 

(.) to disclose ,0 the seller any Let as to the nature or extent ot the 
seller s interest m the property ol which the buyer is aware but 
o w uch he has reason to believe that the seller is not aware 
and which materially increases the value of such interest- 

(b) to pay or tender, at the time and place of completing the sale, the 
pu chase-money to the seller or such person as he directs : 
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provided that, where the property is sold free from incum¬ 
brances, the buyer may retain out of the purchase-money the 
amount of any incumbrances on the property existing at the 
date of the sale, and shall pay the amount so retained to the 
persons entitled thereto; 

(c) where the ownership of the property has passed to the buyer, to 

bear any loss arising from the destruction, injury or decrease in 
value of the property not caused by the seller; 

(d) where the ownership of the property has passed to the buyer, 
as between himself and the seller, to pay all public charges and 
rent which may become payable in respect of the property, the 
principal moneys due on any incumbrances subject to which the 
property is sold, and the interest thereon afterwards accruing 
due. 

(6) The buyer is entitled — 

(a) where the ownership of the property has passed to him, to the 
benefit of any improvement in, or increase in value of, the pro¬ 
perty, and to the rents and profits thereof; 

(&) unless he has improperly declined to accept delivery of the pro¬ 
perty, to a charge on the property, as against the seller and all 
persons claiming under him,, to the extent of the seller s interest 
in the property, for the amount of any purchase-money properly 
paid by the buyer in anticipation of the delivery and for interest 
on such amount; and, when he properly declines to accept the 
delivery, also for the earnest (if any) and for the costs (if any) 
awarded to him of a suit to compel specific performance of the 
contract or to obtain a decree for its rescission. 

An omission to make such disclosures as are mentioned in this 
section, paragraoh (/), clause (a), and paragraph (5) t clause (a), is fraudulent. 

SG. Marshalling by subsequent purchaser. 

If the owner of two - or more properties mortgages them to one 
person and then sells one or more of the properties to another person, the 
buyer is, in the absence of a contract to the contrary, entitled to have the 
mortgage-debt satisfied out of the property or properties not sold to him, so 
far as the same will extend, but not so as to prejudice the rights of the mort¬ 
gagee or persons claiming under him or of any other person who has for 
consideration acquired an interest in any of the properties. 

j Discharge of Incumbrances .on Sale. 

57. Provision by Court for incumbrance and sale freed therefrom. 

(a) Where immoveable property subject to any incumbrance, whether 
immediately payable or not, is sold by the Court or in execution of a 
decree, or out of Court, the Court may, if it thinks fit, on the application of 
any party to the sale, direct or allow payment into Court, — 
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(/) in case of an annual or monthly sum charged on the property, cr of 
a capital sum charged on a determinable interest in the property—of such 
amount as, when invested in securities of the Central Government, the Court 
considers will be sufficient, by means of the interest thereof, to keep down or 
otherwise provide for that charge, and 

(2) in any other case of a capital sum charged on the property—of the 
amount sufficient to meet the incumbrance and any interest due thereon. 

But in either case there shall also be paid into Court such additional 
amount as the Court considers will be sufficient to meet the contingency of 
further costs, expenses and interest, and any other contingency, except 
depreciation of investments, not exceeding one-tenth part of the original 
amount to be paid in, unless the Court for special reasons (which it shall 
record) thinks fit to require a larger additional amount. 

(b) Thereupon the Court may, if it thinks fit, and after notice to the 
incumbrancer, unless the Court, for reasons to be recorded in writing, thinks 
fit to dispense with such notice, declare the property to be freed from the 
incumbrance, and make any order for conveyance, or vesting order, proper 

for giving effect to the sale, and give directions for the retention and invest¬ 
ment of the money in Court. 

(c) After notice served on the persons interested in or entitled to the 

money or fund in Court, the Court may direct payment or transfer thereof to 

the persons entitled to receive or give a discharge for the same, and generally 

may give directions respecting the application or distribution of the capital or 
income thereof. 

(d) An appeal shall lie from any declaration, order or direction under 
this section as if the same were a decree. 

( 0 ) In this section Court means (/) a High Court in the exercise of 
its ordinary or extraordinary original civil jurisdiction, ( 2 ) the Court of a 
District Judge within the local limits of whose jurisdiction the property or 
any part thereof is situate, ( 3 ) any other Court which the State Government 

may, from time to time, by notification in the Official Gazette, declare to be 

competent to exercise the jurisdiction conferred by this section. 


CHAPTER IV. 



M01 


tTfiACES 


OF I.MMOYKAliLE PROPERTY AND 


Charge 



58. “Mortgage,” “mortgagor,” “mortgagee,” 
defined. 

(a) A mortgage is the transfer of 


“mortgage-money” and “mortgage-deed” 

an interest in specific immoveable 


property for the purpose of securing the payment of money advanced or 
to be advanced by way of loan, an existing or future debt, or the performance 
of an engagement which may give rise to a pecuniary liability. 
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The transferor is called a mortgagor, the transferee a mortgagee; the 
principal money and interest of which payment is secured for the time being 
are called the mortgage-money, and the instrument (if any) by which the 
transfer is effected is called a mortgage-deed. 

Simple mortgage. 

(i) Where, without delivering possession of the mortgaged property, 
the mortgagor binds himself personally to pay the mortgage-money, and 
agrees, expressly or impliedly, that, in the event of his failing to pay accord¬ 
ing to his contract, the mortgagee shall have a right to cause the mortgaged 
property to be sold and the proceeds of sale to be applied, so far as may be 
necessary, in payment of the mortgage-money, the transaction is called a 
simple mortgage and the mortgagee a simple mortgagee. 

Mortgage by conditional sale. 

(c) Where the mortgagor ostensibly sells the mortgaged property— 
on condition that on default of payment of the mortgage-money on a 

certain date the sale shall become absolute, or 

on condition that on such payment being made the sale shall become 
void, or 

on condition that on such payment being made the buyer shall transfer 
the property to the seller, 

the transaction is called a mortgage by conditional sale and the mort¬ 
gagee a mortgagee by conditional sale : 

Provided that no such transaction shall be deemed to be a mortgage, 
unless the condition is embodied in the document which effects or purports 
to effect the sale. 

Usufructuary mortgage. 

(d) Where the mortgagor delivers possession or expressly or by 
implication binds himself to deliver possession of the mortgaged property 
to the mortgagee, and authorizes him to retain such possession until pay¬ 
ment of the mortgage-money, and to receive the rents and profits accruing 
from the property or any part of such rents and profits and to appropriate 
the same in lieu of interest, or in payment of the mortgage-money, or part¬ 
ly in lieu of interest or partly in payment of the mortgage-money, the 
transaction is called an usufructuary mortgage and the mortgagee an usu¬ 
fructuary mortgagee. 

English mortgage. 

(e) Where the mortgagor binds himself to re-pay the mortgage- 
money on a certain date, and transfers the mortgaged property absolutely 
to the mortgagee, but subject to a proviso that he will re-transfer it to the 
mortgagor upon payment of the mortgage-money as agreed, the transaction 
is called an English mortgage. 

Mortgage by deposit of title-deeds. 

(0 Where a person in any of the following towns, namely, the towns 
of Calcutta, Madras and Bombay and in any other town which the State 
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Government concerned may, by notification in the Official Gazette, specify 
in this behalf, delivers to a creditor or his agent documents of title to 
immoveable property, with intent to create a security thereon, the transaction 
is called a mortgage by deposit of title-deeds. 

Anomalous mortgage. 

(g) A mortgage which is not a simple mortgage, a mortgage by 
conditional sale, an usufructuary mortgage, an English mortgage or a mort¬ 
gage by deposit of title-deeds within the meaning of this section is called an 
anomalous mortgage. 

59. Mortgage when to be by assurance. 

Where the principal money secured is one hundred rupees or 
upwards, a mortgage other than a mortgage by deposit of title-deeds can 
be effected only by a registered instrument signed by the mortgagor and 
attested by at least two witnesses. 

Where the principal money secured is less than one hundred rupees, 
a mortgage may be effected either by a registered instrument signed and 
attested as aforesaid, or (except in the case of a simple mortgage) by delivery 
of the property. 

59A. References to mortgagors and mortgagees to include persons deriving title from them. 

Unless otherwise expressly provided, reference in this Chapter to 
mortgagors and mortgagees shall be deemed to include references to persons 
deriving title from them respectively. 

Bights and Liabilities of Mortgagor. 

60. Right of mortgagor to redeem. 

At any time after the principal money has become due, the 
mortgagor has a right, on payment or tender, at a proper time and place, 
of the mortgage-money, to require the mortgagee (a) to deliver to the 
mortgagor the mortgage-deed and all documents relating to the mortgaged 
property which are in the possession or power of the mortgagee, (b) 
where the mortgagee is in possession of the mortgaged property, to deliver 
•possession thereof to the mortgagor, and (c) at the cost of the mortgagor 
either to re-transfer the mortgaged property to him or to such third person 
as he may direct, or to execute and (where the mortgage has been effected 
by a registered instrument) to have registered an acknowledgment in writing 
that any right in derogation of his interest transferred to the mortgagee has 
been extinguished: 

Provided that the right conferred by this section has net been extin¬ 
guished by the act of the parties or by decree of a Court. 

The right conferred by this section is called a right to redeem and a 
suit to enforce it is called a suit for redemption. 
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Nothing in this section shall be deemed to render invalid any provi¬ 
sion to the effect that, if the time fixed for payment of the principal money 
has been allowed to pass or no such time has been fixed, the mortgagee 
shall be entitled to reasonable notice before payment or tender of such 
money. 

Redemption of portion of mortgaged property. 

Nothing in this section shall entitle a person interested in a share 
only of the mortgaged property to redeem his own share only, on pay¬ 
ment of a proportionate part of the amount remaining due on the mortgage, 
except only where a mortgagee, or, if there are more mortgagees than one, 
all such mortgagees, has or have acquired, in whole or in part, the share of 
a mortgagor. 

60 A. Obligation to transfer to third party instead of re-transference to mortgagor. 

(1) Where a mortgagor is entitled to redemption, then, on the 
fulfilment of any conditions on the fulfilment of which he would be entitled 
to require a re-transfer, he may require the mortgagee, instead of re-trans¬ 
ferring the property, to assign the mortgage-debt and transfer the mortgaged 
property to such third person as the mortgagor may direct ; and the mort¬ 
gagee shall be bound to assign and transfer accordingly. 

(2) The rights conferred by this section belong to and may be 
enforced by the mortgagor or by any encumbrancer notwithstanding an 
intermediate encumbrance; but the requisition of any encumbrancer shall 
prevail over a requisition of the mortgagor and, as between encumbrancers, 
the requisition of a prior encumbrancer shall prevail .over that of a subse¬ 
quent encumbrancer. 

(3) The provisions of this section do not apply in the case of a 
mortgagee who is or has been in possession. 

60B. Right to inspection and production of documents. 

A mortgagor, as long as his right of redemption subsists, shall be 
entitled at all reasonable times, at his request and at his own cost, and on 
payment of the mortgagee’s costs and expenses in this behalf, to inspect and 
make copies or abstracts of, or extracts from, documents of title relating to 
the mortgaged property which are in the custody or power of the mortgagee. 

61. Right to redeem separately or simultaneously. 

A mortgagor who has executed two or more mortgages in favour 
of the same mortgagee shall, in the absence of a contract to the contrary, 
when the principal money of any two or more of the mortgages has become 
due, be entitled to redeem any one such mortgage separately, or any two or 
more of such mortgages together. 
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62. Right of usufructuary mortgagor to recover possession. 

In the case of a usufructuary mortgage, the mortgagor has a right 
to recover possession of the property together with the mortgage-deed 
and all documents relating to the mortgaged property which are in the 
possession or power of the mortgagee,— 

(a) where the mortgagee is authorised to pay himself the mortgage- 
money from the rents and profits of the property, — when such 
money is paid; 

(£?) where the mortgagee is authorised to pay himself from such rents 
and profits or any part thereof a part only of the mortgage- 
money—when the term, if any, prescribed for the payment of 
the mortgage-money has expired and the mortgagor pays or 
tenders to the mortgagee the mortgage-money or the balance 
thereof or deposits it in Court as hereinafter provided. 

63. Accession to mortgaged property. 

Where mortgaged property in possession of the mortgagee has, 
during the continuance of the mortgage, received any accession, the mort¬ 
gagor, upon redemption, shall, in the absence of a contract to the contrary, be 
entitled as against the mortgagee to such accession. 

Accession acquired in virtue of transferred ownership. 

Where such accession has been acquired at the expense of the mort¬ 
gagee, and is capable of separate possession or enjoyment without detriment 
to the principal property, the mortgagor desiring to take the accession must 
pay to the mortgagee the expense of acquiring it. If such separate possession 
or enjoyment is not possible, the accession must be delivered with the 
property; the mortgagor being liable, in the case of an acquisition necessary 
to preserve the property from destruction, forfeiture or sale, or made with 
his assent, to pay the proper cost thereof, as an addition to the principal 
money, with interest at the same rate as is payable on the principal, or, 
where no such rate is fixed, at the rate of nine per cent, per annum. 

In the case last mentioned the profits, if any, arising from the acces¬ 
sion shall be credited to the mortgagor. 

Where the mortgage is usufructuary and the accession has been 
acquired at the expense of the mortgagee, the profits, if any, arising from the 
accession shall, in the absence of a contract to the contrary, be set off against 
interest, if any, payable on the money so expended. 

63A. Improvements to mortgaged property. 

(/) Where mortgaged property in possession of the mortgagee 
has, during the continuance of the mortgage, been improved, the mort¬ 
gagor, upon redemption, shall, in the absence of a contract to the contrary, 
be entitled to the improvement; and the mortgagor shall not, save only 
in cases provided for in sub-section (2), be liable to pay the cost thereof. 
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( 2 ) Where any such improvement was effected at the cost of the 
mortgagee and was necessary to preserve the property from destruction or 
deterioration or was necessary to prevent the security from becoming insuffi¬ 
cient, or was made in compliance with the lawful order of any public servant 
or public authority, the mortgagor shall, in the absence of a contract to the 
contrary, be liable to pay the proper cost thereof as an addition to the princi¬ 
pal money with interest at the same rate as is payable on the principal, or, 
where no such rate is fixed, at the rate of nine per cent, per annum, and the 

profits, if any, accruing by reason of the improvement shall be credited to the 
mortgagor. 

64. Renewal of mortgaged lease. 

Where the mortgaged property is a lease, and the mortgagee 

obtains a renewal of the lease, the mortgagor, upon redemption, shall, in the 

absence of a contract by him to the contrary, have the benefit of the new 
lease. 

65. Implied contracts by mortgagor. 

In the absence of a contract to the contrary, the mortgagor shall 
be deemed to contract with the mortgagee— 

(а) that the interest which the mortgagor professes to transfer to the 

mortgagee subsists, and that the mortgagor has power to 
transfer the same; 

(б) that the mortgagor will defend, or if the mortgagee be in posses¬ 

sion of the mortgaged property, enable him to defend, the 
mortgagor’s title thereto; 

(c) that the mortgagor will, so long as the mortgagee is not in 
possession of the mortgaged property, pay all public charges 
accruing due in respect of the property ; 

(c/) and, where the mortgaged property is a lease, that the rent pay¬ 
able under the lease, the conditions contained therein, and the 
contracts binding on the lessee have been paid, performed and 
observed down to the commencement of the mortgage; and that 
the mortgagor will, so long as the security exists and the mort¬ 
gagee is not in possession of the mortgaged property, pay the 
rent reserved by the lease, or, if the lease be renewed, the 
renewed lease, perform the conditions contained therein and 
observe the contracts binding on the lessee, and indemnify the 
mortgagee against all claims sustained by reason of the non¬ 
payment of the said rent or the non-performance or non- 
observance of the said conditions and contracts ; 

(e) and, where the mortgage is a second or subsequent incumbrance 
on the property, that the mortgagor will pay the interest from 
time to time accruing due on each prior incumbrance as and 
when it becomes due, and will at the proper time discharge the 
principal money due on such prior incumbrance. 
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The benefit of the contracts mentioned in this section shall be annexed 
to and shall go with the interest of the mortgagee as such, and may be 
-enforced by every person in whom that interest is for the whole or any part 
thereof from time to time vested. 

65 A. Mortgagor’s power to lease. 

(1) Subject to the provisions of sub-section (2), a mortgagor, while 
lawfully in possession of the mortgaged property, shall have power to make 
leases thereof which shall be binding on the mortgagee. 

(2) (a) Every such lease shall be such as would be made in the ordi¬ 
nary course of management of the property concerned, and in accordance 
with any local law, custom or usage. 

(b) Every such lease shall reserve the best rent that can reasonably 
be obtained, and no premium shall be paid or promised and no rent shall be 
payable in advance. 

(c) No such lease shall contain a covenant for renewal. 

( d) Every such lease shall take effect from a date not later than six 

months from the date on which it is made. 

(e) In the case of a lease of buildings, whether leased with or without 
the land on which they stand, the duration of the lease shall in no case 
exceed three years, and the lease shall contain a covenant for payment of the 

rent and a condition of re-entry on the rent not being paid within a time 
therein specified. 

(3) The provisions of sub-section (1) apply only if and as far as a 
contrary intention is not expressed in the mortgage-deed; and the provisions 
of sub-section (2) may be varied or extended by the mortgage-deed and, as so 
varied and extended, shall, as far as may be, operate in like manner and with 

all like incidents, effects and consequences, as if such variations or extensions 
were contained in that sub-section. 

66. Waste by mortgagor in possession. 

A mortgagor in possession of the mortgaged property is not liable 
to the mortgagee for allowing the property to deteriorate; but he must 
not commit any act which is destructive or permanently injurious thereto 
if the security is insufficient or will be rendered insufficient by such act. 

Explanation. — A security is insufficient within the meaning of this 
section unless the value of the mortgaged property exceeds by one-third or 
if consisting of buildings, exceeds by one-half, the amount for the time being 
due on the mortgage. 

Bights and Liabilities of Mortgagee. 

67. Right to foreclosure or sale. 

In the absence of a contract to the contrary, the mortgagee has 
at any time alter the mortgage-money has become due to him, and before a 

4 T. p. 5. 
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decree has been made for the redemption of the mortgaged property, or the 
mortgage-money has been paid or deposited as hereinafter provided, a right 
to obtain from the Court a decree that the mortgagor shall be absolutely 
debarred of his right to redeem the property, or a decree that the property 
be sold. 

A suit to obtain a decree that a mortgagor shall be absolutely 
debarred of his right to redeem the mortgaged property is called a suit for 

foreclosure. 

Nothing in this section shall be deemed_ 

(a) to authorize any mortgagee other than a mortgagee by condi¬ 

tional sale or a mortgagee under an anomalous mortgage by the 
terms of which he is entitled to foreclose, to institute a suit for 
foreclosure, or an usufructuary mortgagee as such or a mort¬ 
gagee by conditional sale as such toj institute a suit for 
sale; or 

(b) to authorize a mortgagor who holds the mortgagee’s rights as 

his trustee or legal representative, and who may sue for a sale 
of the property, to institute a suit for foreclosure; or 

(c) to authorize the mortgagee of a railway, canal or other work in 
the maintenance of which the public are interested, to institute 
a suit for foreclosure or sale; or 

(c/) to authorize a person interested in part only‘of the mortgage- 
money to institute a suit relating only to a corresponding part 
of the mortgaged property, unless the mortgagees have, with 
the consent of the mortgagor, severed their interests under the 
mortgage. 

67 A. Mortgagee when bound to bring one suit on several mortgages. 

A mortgagee who holds two or more mortgages executed by the 
same mortgagor in respect of each of which he has a right to obtain the 
same kind of decree under section 67, and who sues to obtain such decree on 
any one of the mortgages, shall, in the absence of a contract to the contrary, 
be bound to sue on all the mortgages in respect of which the mortgage-money 
has become due. 

68 . Right to sue for mortgage-money. 

(/) The mortgagee has a right to sue for the mortgage-money in the 
following cases and no others, namely: — 

(a) where the mortgagor binds himself to repay the same; 

(b) where, by any cause other than the wrongful act or default of the 

mortgagor or mortgagee, the mortgaged property is wholly or 
partially destroyed or the security is rendered insufficient within 
the meaning of section 66, and the mortgagee has given the 
mortgagor a reasonable opportunity of providing further secu¬ 
rity enough to render the whole security sufficient, and the 
mortgagor has failed to do so; 
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(c) where the mortgagee is deprived of the whole or part of his 
security by or in consequence of the wrongful act or default of 
the mortgagor; 

(c/) where, the mortgagee being entitled to possession of the mort¬ 
gaged property, the mortgagor fails to deliver the same to him, 
or to secure the possession thereof to him without disturbance 

by the mortgagor or any person claiming under a title superior 
to that of the mortgagor : 

Provided that, in the case referred to in clause (a), a transferee from 
the mortgagor or from his legal representative shall not be liable to be sued 
for the mortgage-money. 

(2) Where a suit is brought under clause (a) or clause (b) of sub¬ 
section (1), the Court may, at its discretion, stay the suit and all proceedings 
therein notwithstanding any contract to the contrary, until the mortgagee 
has exhausted all his available remedies against the mortgaged property or 
what remains of it, unless the mortgagee abandons his security and, if 
necessary, re-transfers the mortgaged property. 


69. Power of sale when valid. 

(/) A mortgagee, or any person acting on his behalf, shall, subject 

to the provisions of this section, have power to sell or concur in selling 

the mortgaged property, or any part thereof, in default of payment o"f 

the mortgage-money, without the intervention of the Court, in the following 
cases and in no others, namely :— 


(a) where the mortgage is an English mortgage, and neither the 

mortgagor nor the mortgagee is a Hindu, Muhammandan or 

Buddhist or a member of any other race, sect, tribe or class 

from time to time specified in this behalf by the State Govern- 
ment in the Official Gazette ; 


(fc) where a power of sale without the intervention of the Court is 

expressly conferred on the mortgagee by the mortgage-deed and 
the mortgagee is Government; 

(c) where a power of sale without the intervention of the Court is 
expressly conferred on the mortgagee by the mortgage-deed 
and the mortgaged property or any part thereof was on the 
date of the execution of the mortgage-deed, situate within the 
towns of Calcutta, Madras, Bombay, or in any other town or 

area which the State Government may, by notification in the 
Official Gazette, specify in this behalf. 


(2) No such power shall be exercised unless and until — 

(a) notice in writing requiring payment of the principal money has 
been served on the mortgagor, or on one of several mortgagors 
and default has been made in payment of the principal money’ 
or of part thereof, for three months after such service- or 
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(fc) seme interest under the mortgage amounting at least to five 

hundred rupees is in arrear and unpaid for three months after 
becoming due. 

( 3 ) When a sale has been made in professed exercise of such a 
power, the title of the purchaser shall not be impeachable on the ground 
that no case had arisen to authorize the sale, or that due notice was net 
given, or that the power was otherwise improperly or irregularly exercised; 
but any person damnified by an unauthorized or improper or irregular 
exercise of the power shall have his remedy in damages against the person 
exercising the power. 

(4) The money which is received by the mortgagee, arising from the 
sale, after discharge of prior incumbrances, if any, to which the sale is not 
made subject, or after payment into Court under section 57 of a sum to meet 
any prior incumbrance, shall, in the absence of a contract to the contrary, 
be held by him in trust to be applied by him, first, in payment of all costs, 
charges and expenses properly incurred by him as incident to the sale or any 
attempted sale; and, secondly, in discharge of the mortgage-money and 
eosts and other money, if any, due under the mortgage ; and the residue of 
the money so received shall be paid to the person entitled to the mortgaged 
property, or authorized to give receipts for the proceeds of the sale thereof. 

( 5 ) Nothing in this section or in section 69A applies to powers con¬ 
ferred before the first day of July, 1882. 

69A. Appointment of receiver. 

(1) A mortgagee having the right to exercise a power of sale under 
section 69 shall, subject to the provisions of sub-section (2), be entitled to 
appoint, by writing signed by him or on his behalf, a receiver of the 
income of the mortgaged property or any part thereof. 

(2) Any person who has been named in the mortgage.deed and is 
willing and able to act as receiver may be appointed by the mortgagee. 

If no person has been so named, or if all persons named are unable 
or unwilling to act, or are dead, the mortgagee may appoint any person to 
whose appointment the mortgagor agrees ; failing such agreement, the 
mortgagee shall be entitled to apply to the Court for the appointment of a 
receiver, and any person appointed by the Court shall be deemed to have 
been duly appointed by the mortgagee. 

A receiver may at any time be removed by writing signed by or on 
behalf of the mortgagee and the mortgagor, or by the Court on application 
made by either party and on due cause shown. 

A vacancy in the office of receiver may be filled in accordance with 
the provisions of this sub-section. 

(3) A receiver appointed under the powers conferred by this section 
shall be deemed to be the agent of the mortgagor ; and the mortgagor shall 
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be solely responsible for the receiver’s acts or defaults, unless the mortgage - 
deed otherwise provides or unless such acts or defaults are due to the 
improper intervention of the mortgagee. 

(4) The receiver shall have power to demand and recover all the 
income of which he is appointed receiver, by suit, execution or otherwise, in 
the name either of the mortgagor or of the mortgagee to the full extent of 
the interest which the mortgagor could dispose of, and to give valid receipts 
accordingly for the same, and to exercise any powers which may have been 
delegated to him by the mortgagee in accordance with the provisions of 
this section. 

(5) A person paying money to the receiver shall not be concerned to 
inquire if the appointment of the receiver was valid or not. 

(6) The receiver shall be entitled to retain out of any money received 
by him, for his remuneration, and in satisfaction of all costs, charges and 
expenses incurred by him as receiver, a commission at such rate not ex¬ 
ceeding five per cent, on the gross amount of all money received as is 
specified in his appointment, and, if no rate is so specified, then at the rate of 
five per cent, on that gross amount, or at such other rate as the Court thinks 
fit to allow, on application made by him for that purpose. 

(7) The receiver shall, if so directed in writing by the mortgagee, 
insure to the extent, if any, to which the mortgagee might have insured, and 
keep insured against loss or damage by fire, out of the money received by 
him, the mortgaged property or any part thereof being of an insurable nature. 

(8) Subject to the provisions of this Act as to the application of 
insurance money, the receiver shall apply all money received by him as 
follows, namely,— 

(i) in discharge of all rents, taxes, land revenue, rates and outgoings 
whatever affecting the mortgaged property ; 

(ii) in keeping down all annual sun or other payments, and the 

interest on all principal sums, having priority to the mortgage 
in right whereof he is receiver ; 

(iii) in payment of his commission, and of the premiums on fire, life 

or other insurances, if any, properly payable under the mort¬ 
gage-deed or under this Act, and the cost of executing necessary 
or proper repairs directed in writing by the mortgagee ; 

(iv) in payment of the interest falling due under the mortgage ; 

(v) in or towards discharge of the principal money, if so directed in 

writing by the mortgagee ; 

and shall pay the residue, if any, of the money received by him to the person 
who, but for the possession of'the receiver, would have been entitled to 
receive the income of which he is appointed receiver, or who is otherwise 
entitled to the mortgaged property. 
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<.9) The provisions of sub-section (1) apply only if and as far as a con¬ 
trary intention is not expressed in the mortgage-deed ; and the provisions 
of sub-sections (3) to (8) inclusive may be varied or extended by the mort¬ 
gage-deed, and, as so varied or extended, shall, as far as may be, operate in 
like manner and with all the like incidents, effects and consequences, as if 
such variations or extensions were contained in the said sub-sections. 

( 10 ) Application may be made, without the institution of a suit, to the 

Court for its opinion, advice or direction on any present question respecting 

the management or administration of the mortgaged property, other than 

questions of difficulty or importance not proper in the opinion of the Court 

for summary disposal. A copy of such application shall be served upon, and 

the hearing thereof may be attended by, such of the persons interested in the 
application as the Court may think fit. 

The costs of every application under this sub-section shall be in the 
discretion of the Court. 

(11) In this section, the Court * means the Court which would have 
jurisdiction in a suit to enforce the mortgage. 

70. Accession to mortgaged property. 

If, after the date of a mortgage, any accession is made to the 

mortgaged property, the mortgagee, in the absence of a contract to the 

contrary, shall, for the purposes of the security, be entitled to such acces¬ 
sion. 

Illustrations 

(a) A mortgages to B a certain field bordering on a river. The field is increased by 
alluvion. For the purpose of his security» B is entitled to the increase. 

(b) A mortgages a certain plot of building land to B and afterwards erects a house on the 
plot. For the purposes of his security B is entitled to the house as well as the plot. 

71. Renewal of mortgaged lease. 

When the mortgaged property is a lease, and the mortgagor obtains 
a renewal of the lease, the mortgagee, in the absence of a contract to the 
contrary, shall, for the purposes of the security, be entitled to the Dew 
lease. 

72. Rights of mortgagee in possession. 

A mortgagee may spend such money as is necessary— 

(a) * * * * * * 

(b) for the preservation of the mortgaged property from destruction, 

forfeiture or sale; 

(c) for supporting the mortgagor’s title to the property; 

(a) for making his own title thereto good against the mortgagor; 
and 

(e) when the mortgaged property is a renewable leasehold, for the 
renewal of the lease; 

and may, in the absence of a contract to the contrary, add such money to the 
principal money, at the rate of interest payable on the principal, and where 
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no such rate is fixed, at the rate of nine per cent, per annum : provided 
that the expenditure of money by the mortgagee under clause (b) or clause (e) 
shall not be deemed to be necessary unless the mortgagor has been called 
upon and has failed to take proper and timely steps to preserve the property 
or to support the title. 

Where the property is by its nature insurable, the mortgagee may 
also, in the absence of a contract to the contrary, insure and keep insured 
against loss or damage by fire the whole or any part of such property; and 
the premiums paid for any such insurance shall be added to the principal 
money with interest at the same rate as is payable on the principal money 
or, where no such rate is fixed, at the rate of nine per cent, per annum. 
But the amount of such insurance shall not exceed the amount specified in 
this behalf in the mortgage-deed or (if no such amount is therein specified) 
two-thirds of the amount that would be required in case of total destruction 
to reinstate the property insured. 

Nothing in this section shall be deemed to authorize the mortgagee to 
insure when an insurance of the property is kept up by or on behalf of the 
mortgagor to the amount in which the mortgagee is hereby authorized to 
insure. 

73. Right to proceeds of revenue sale or compensation on acquisition. 

(/) Where the mortgaged property or any part thereof or any 
interest therein is sold owing to failure to pay arrears of revenue or other 
charges of a public nature or rent due in respect of such property, and such 
failure did not arise from any default of the mortgagee, the mortgagee shall 
be entitled to claim payment of the mortgage-money, in whole or in part, 
out of any surplus of the sale proceeds remaining after payment of the 
arrears and of all charges and deductions directed by law. 

(2) Where the mortgaged property or any part thereof or any interest 
therein is acquired under the Land Acquisition Act, 1894, or any other 
enactment for the time being in force providing for the compulsory acqui¬ 
sition of immoveable property, the mortgagee shall be entitled to claim 
payment of the mortgage-money, in whole or in part, out of the amount 
.doe to the mortgagor as compensation. 

(3) Such claims shall prevail sgainst all other claims except those 
of prior encumbrancers, and may be enforced notwithstanding that the 
principal money on the mortgage has not become due. 

‘74. Right of subsequent mortgagee to pay off prior mortgagee. 

[Repealed by S. 39 of Act XX of 1929.] 

75. Rights of mesne mortgagee against prior and subsequent mortgagees. 

[Repealed by S. 39 of Act XX of 1929.] 
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76 . Liabilities of mortgagee in possession. 

When, during the continuance of the mortgage, the mortgagee takes 
possession of the mortgaged property,— 

(a) he must manage the property as a person of ordinary prudence 
would manage it if it were his own; 

(b) he must use his best endeavours to collect the rents and profits 
thereof; 

(c) he must, in the absence of a contract to the contrary, out of the 

income of the property, pay the Government revenue, all other 

charges of a public nature and all rent accruing due in respect 

thereof during such possession, and any arrears of rent in 

default of payment of which the property may be summarily 
sold; 

(d) he must, in the absence of a contract to the contrary, make 
such necessary repairs of the property as he can pay for out 
of the rents and profits thereof after deducting from such rents 
and profits the payments mentioned in clause (c) and the interest 
on the principal money; 

(e) he must not commit any act which is destructive or permanently 

injurious to the property ; 

(0 where he has insured the whole or any part of the property 

against loss or damage by fire, he must, in case of such loss or 

damage, apply any money which he actually receives under the 

policy or so much thereof as may be necessary, in reinstating the 

property, or, if the mortgagor so directs, in reduction or dis¬ 
charge of the mortgage-money; 

( g ) he must kee P cl ear, full and accurate accounts of all sums- 
received and spent by him as mortgagee, and, at any time 
during the continuance of the mortgage, give the mortgagor, at 

his request and cost, true copies of such accounts and of the: 
vouchers by which they are supported; 

(/>) his receipts from the mortgaged property, or, where such pro. 
perty is personally occupied by him, a fair occupation-rent in 
respect thereof, shall, after deducting the expenses properly 
incurred for the management of the property and the collection 
of rents and profits and the other expenses mentioned in. 
clauses (c) and (d), and interest thereon, be debited against him in 
reduction of the amount (if any) from time to time due to him on 
account of interest and, so far as such receipts exceed any 
interest due, in reduction or discharge of the mortgage-money; 
the surplus, if any, shall be paid to the mortgagor; 

(/) when the mortgagor tenders, or deposits in manner hereinafter 
provided, the amount for the time being due on the mortgage^ 
the mortgagee must, .notwithstanding the provisions in the 
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other clauses of this section, account for his receipts from the 
mortgaged property from the date of the tender or from the 
earliest time when he could take such amount out of Court, as 
the case may be and shall not be entitled to deduct any amount 
therefrom on account of any expenses incurred after such date 
or time in connection with the mortgaged property. 

Loss occasioned by his default. 

If the mortgagee fail to perform any of the duties imposed upon him by 
this section, he may, when accounts are taken in pursuance of a decree made 

under this chapter, be debited with the loss, if any, occasioned by such 
failure. 


77. Receipts in lieu of interest. 

Nothing in section 76, clauses (£>), (c/), (g) and (h), applies to cases 
where there is a contract between the mortgagee and the mortgagor that the 
receipts from the mortgaged property shall, so long as the mortgagee is in 
possession of the property, be taken in lieu of interest on the principal 
mone}', or in lieu of such interest and defined portions of the principal. 


Priority. 

78. Postponement of prior mortgagee. 

Where, through the fraud, misrepresentation or gross neglect of a 

prior mortgagee, another person has been induced to advance money on the 

security of the mortgaged property, the prior mortgagee shall be postponed 
to the subsequent mortgagee. 


79. Mortgage to secure uncertain amount when maximum is expressed. 

If a mortgage made to secure future advances, the performance 
of an engagement or the balance of a running account, expresses the maxi¬ 
mum to be secured thereby, a subsequent mortgage of the same property 
shall, if made with notice of the prior mortgage, be postponed to the prior 
mortgage in respect of all advances or debits not exceeding the maximum? 
though made or allowed with notice of the subsequent mortgage. 


Illustration . 

A mortgages Sultanpur to his bankers, B. & Co., to secure the balance of his account with 
them to the extent of Rs. 10,000. A then mortgages Sultanpur to C, to secure Rs. 10,000, C having 
not.ce of the mortgage to B. & Co., and C gives notice to B. & Co., of the second mortgage. At the 
date of the second mortgage, the balance due to B. & Co., does not exceed Rs. 6,000. B. A Co 

Of R eq rnon nTr° ‘° * SU “? th ° balaQC0 ° f the —‘ against him exceed the sum 

of Rs. 10,000. 13. & Co., are entitled, to the extent of Rs. 10,000, to priority over C. 

80. Tacking abolished. 

[Repealed by S.41 of Act XX of 1020.] 


Marshalling and Contribution. 

81. Marshalling securities. 

If the owner of two or more properties mortgages them to one 
person and then mortgages one or more of the properties to another person 
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the subsequent mortgagee is, in the absence of a contract to the contrary, 
entitled to have the prior mortgage-debt satisfied out of the property or 
properties not mortgaged to him, so far as the same will extend, but not so 
as to prejudice the rights of the prior mortgagee or of any other person who 
has for consideration acquired an interest in any of the properties. 


82. Contribution to mortgage-debt. 

Where property subject to a mortgage belongs to two or more 
persons having distinct and separate rights of ownership therein, the 
different shares in or parts of such property owned by such persons are, in 
the absence of a contract to the contrary, liable to contribute rateably to the 
debt secured by the'mortgage, and, for the purpose of determining the rate at 
which each such share or part shall contribute, the value thereof shall be 
deemed to be its value at the date of the mortgage after deduction of the 
amount of any other mortgage or charge to which it may have been subject 
on that date. 

Where, of two properties belonging to the same owner, one is mort¬ 
gaged to secure one debt and then both are mortgaged to secure another 
debt, and the former debt is paid out of the former property, each property 
is, in the absence of a’contract to the contrary, liable to contribute rateably 
to the latter debt after deducting the amount of the former debt from the 
value of the property out of which it has been paid. 

Nothing in this section applies to a property liable under section 81 to 
the claim of the subsequent mortgagee. 

Deposit in Court 

83. Power to deposit in Court money due on mortgage. 

At any time after the principal money payable in respect of any 
mortgage has become due and before a suit for redemption of the mortgaged 
property is barred, ? the mortgagor, or any other person entitled to institute 
such suit, may deposit, in any Court in which he might have instituted such 
suit, to the account of the mortgagee, the amount remaining due on the 
mortgage. 

Right to money deposited by mortgagor. 

The Court shall thereupon cause written notice of the deposit to be 
served on the mortgagee, and the mortgagee may, on presenting a petition 
(verified in manner prescribed by law for the verification of plaints) stating 
the amount then due on the mortgage, and his willingness to accept the 
money so deposited in full discharge of such amount, and on depositing in 
the same Court the mortgage-deed and all documents in his possession or 
power relating to the mortgaged property, apply for and receive the money, 
and the mortgage-deed and all such other documents so deposited shall be 
delivered to the mortgagor or such other person as aforesaid. 
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Where the mortgagee is in possession of the mortgaged property, the 
Court shall, before paying to him the amount so deposited, direct him to 
deliver possession thereof to the mortgagor and at the cost of the mortgagor 
either to re-transfer the mortgaged property to the mortgagor or to such 
third person as the mortgagor may direct or to execute and (where the 
mortgage has been effected by a registered instrument) have registered an 
acknowledgment in writing that any right in derogation of the mortgagor’s 
interest transferred to the mortgagee has been extinguished. 

84. Cessation of interest. 

When the mortgagor or such other person as aforesaid has tendered 
or deposited in Court under section 83 the amount remaining due on the 
mortgage, interest on the principal money shall cease from the date of the 
tender or in the case of a deposit, where no previous tender of such amount 
has been made as soon as the mortgagor or such other person as aforesaid 
has done all that has to be done by him to enable the mortgagee to take such 
amount out of Court, and the notice required by section 83 has been served on 
the mortgagee : 

Provided that, where the mortgagor has deposited such amount with¬ 
out having made a previous tender thereof and has subsequently withdrawn 
the same or any part thereof, interest on the principal money shall be payable 
from the date of such withdrawal. 

Nothing in this section or in section 83 shall be deemed to deprive the 
mortgagee of his right to interest when there exists a contract that he shall 
be entitled to reasonable notice before payment or tender of the mortgage- 
money and such notice has not been given before the making of the tender or 
-deposit, as the case may be. 


Suits for Foreclosure . Sale or Redemption. 

. Parties to suits for foreclosure, sale and redemption. 

[Repealed by the Code of Civil Procedure, 1908 (Act V of 1908), S. 156 ami Sch. V.] 

Foreclosure and Sale. 

to 90. [Repealed by the Code of Civil Procedure, 1906 (Act V of 1906), S. 156 

and Sch. V.] 

Redemption. 


91. Persons who may sue for redemption. 

Besides the mortgagor, any of the following persons may redeem, 
or institute a suit for redemption of, the mortgaged property, namely :_ 

(a) any person (other than the mortgagee of the interest sought to be 
redeemed) who has any interest in, or charge upon, the property 
mortgaged or in or upon the right to redeem the same ; 

{b) any surety for the payment of the mortgage-debt or any part 
thereof; or 
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(c) any creditor of the mortgagor who has in a suit for the adminis¬ 
tration of his estate obtained a decree for sale of the mortgaged 
property. 

92. Subrogation. 

Any of the persons referred to in section 91 (other than the mort¬ 
gagor) and any co-mortgagor shall, on redeeming property subject to the 
mortgage, have, so far as regards redemption, foreclosure or sale of such 
property, the same rights as the mortgagee whose mortgage he redeems may 
have against the mortgagor or any other mortgagee. 

The right conferred by this section is called the right of subrogation 
and a person acquiring the same is said to be subrogated to the rights of the 
mortgagee whose mortgage he redeems. 

A person who has advanced to a mortgagor money with which the 
mortgage has been redeemed shall be subrogated to the rights of the mort¬ 
gagee whose mortgage has been redeemed, if the mortgagor has by a regis¬ 
tered instrument agreed that such persDns shall be so subrogated. 

Nothing in this section shall be deemed to confer a right of subro¬ 
gation on any person unless the mortgage in respect of which the right is 
c aimed has been redeemed in full. 

93. Prohibition of tacking. 

No mortgagee paying off a prior mortgage, whether with or without 
notice of an intermediate mortgage, shall thereby acquire any priority 
’n respect of his original security; and, except in the case provided for by 
section 79, no mortgagee making a subsequent advance to the mortgagor,, 
whether with or without notice of an intermediate mortgage, shall thereby 
acquire any priority in respect of his security for such subsequent advance. 

94. Rights of mesne mortgagee. 

Where a property is mortgaged for successive debts to succes¬ 
sive mortgagees, a mesne mortgagee has the same rights against mortgagees, 
posterior to himself as he has against the mortgagor. 

95. Right of redeeming co-mortgagor to expenses.. 

Where one of several mortgagors redeems the mortgaged pro¬ 
perty, he shall, in enforcing his right of subrogation under section 92 
against his co-mortgagors, be entitled to add to the mortgage-money reco¬ 
verable from them such proportion of the expenses properly incurred in such 
redemption as is attributable to their share in the property. 

96. Mortgage by deposit of title-deeds. 

The provisions hereinbefore contained which apply to a simple 
mortgage shall, so far as may be, apply to a mortgage by deposit of title-deeds* 

97. Application of proceeds. 

[Repealed by the Code of Civil Procedure , 1908 (Act V of 1908), S. 156 and Sell. V.] 
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98, Rights and liabilities of parties to anomalous mortgages. 

In the case of an anomalous mortgage the rights and liabilities 
of the parties shall be determined by their contract as evidenced in the mort¬ 
gage-deed, and so far as such contract does not extend, by local usage. 


99. Attachment of mortgaged property. 

[Repealed by the Code of Civil Procedure , 19GS (Act V of 190S), S. 150 and Sell. V.] 

100. Charges. 

Where immoveable property of one person is by act of parties 
or operation of law made security for the payment of money to another, and 
the transaction does not amount to a mortgage, the latter person is said to 
have a charge on the property; and all the provisions hereinbefore contained 
which apply to a simple mortgage shall, so far as may be, apply to such 
charge. 

Nothing in this section applies to the charge of a trustee on the trust- 
property for expenses properly incurred in the execution of h s trus% and, 
save as otherwise expressly provided by any law for the time being in force, 
no charge shall be enforced against any property in the hands of a person to 
whom such property has been transferred for consideration and without 
notice of the charge. 


101. No merger in case of subsequent encumbrance. 

Any mortgagee of, or person having a charge upon, immoveable 
property, or any transferee from such mortgagee or charge-holder, may 
purchase or otherwise acquire the rights in the property of the mortgagor or 
owner, as the case may be, without thereby causing the mortgage or charge 
to be merged as between himself and any subsequent mortgagee of, or person 
having a subsequent charge upon, the same property; and no such subse¬ 
quent mortgagee or charge-holder shall be entitled to foreclose or sell such 
property without redeeming the prior mortgage or charge, or otherwise than 
subject thereto. 

Notice and Tender. 

102. Service or tender on or to agent. 

Where the person on or to whom any notice or tender is to be 
served or made under this Chapter does not reside in the district in which 
the mortgaged property or some part thereof is situate, service or tender on 
or to an agent holding a general power-of-attorney from such person or 
otherwise duly authorized to accept such service or tender shall be deemed 
sufficient. 

Where no person or agent on whom such notice should be served can 
be found or is known to the person required to serve the notice, the latter 
person may apply to any Court in which a suit might be brought for redemp- 
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tion of the mortgaged property, and such Court shall direct in what manner 
such notice shall be served, and any notice served in compliance with such 
direction shall be deemed sufficient : 

Provided that, in the case of a notice required by section 83, in the 
case of a deposit, the application shall be made to the Court in which the 
deposit has been made. 

Where no person or agent to whom such tender should be made can be 
found or is known to the person desiring to make the tender, the latter person 
may deposit in any Court in which a suit might be brought for redemption of 
the mortgaged property the amount sought to be tendered, and such deposit 
shall have the eifect of a tender of such amount. 

103. Notice, etc., to or by person incompetent to contract. 

Where, under the provisions of this Chapter, a notice is to be 
served on or by, or a tender or deposit made or accepted or taken out of 
Court by. any person incompetent to contract, such notice may be served on 
or by, or tender or deposit made, accepted or taken by, the legal curator of 
the property of such person ; but where there is no such curator, and it is 
requisite or desirable in the interests of such person that a notice should be 
served or a tender or deoosit made under the provisions of this Chapter, 
application may be made to any Court in which a suit might be brought for 
the redemption of the mortgage to appoint a guardian ad litem for the purpose 
of serving or receiving service of such notice, or making or accepting such, 
tender, or making or taking out of Court such deposit, and for the perform¬ 
ance of all consequential acts which could or ought to be done by such 
person if he were competent to contract; and the provisions of Order XXXII 
in the First Schedule to the Code of Civil Procedure, 1908, shall, so far as 

may be, apply to such application and to the parties thereto and to the 
guardian appointed thereunder. 


104. Power to make rules. 

The High Court may, from time to time, make rules consistent with 
this Act for carrying out, in itself and in the Courts of Civil Judicature 
subject to its superintendence, the provisions contained in this Chapter. 


CHAPTER V. 

Of Leases of Immoveable Pbopebty 

105. Lease defined. 

A lease of immoveable property is a transfer of a right to enjoy 
such property, made for a certain time, express or implied, or in 
perpetuity, in consideration of a price paid or promised, or of money, a 
share of crops, service or any other thing of value, to be rendered perio- 
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dically or on specified occasions, to the transferor by the transferee, who 
accepts the transfer on such terms. 

Lessor, lessee, premium and rent defined. 

The transferor is called the lessor, the transferee is called the lessee 
the price is called the premium, and the money, share,e service or other 
thingto be so rendered is called the rent. 

106. Duration of certain leases in absence of written contract or local usage. 

In the absence of a contract or local law or usage to the contrary, 
a lease of immoveable property for agricultural or manufacturing purposes 
shall be deemed to be a lease from year to year, terminable, on the 
part of either lessor or lessee, by six months’ notice expiring with the end 
of a year of the tenancy ; and a lease of immoveable property for any other 
purpose shall be deemed to be a lease from month to month, terminable on 
the part of either lessor or lessee, by fifteen days’ notice expiring witn the 
end of a month of the tenancy. 

Every notice under this section must be in writing, signed by or on 
behalf of the person giving it, and either be sent by post to the party who is 
intended to be bound by it or be tendered or delivered personally to such 
party, or to one of his family or servants at his residence, or (if such 
tender or delivery is not practicable) affixed to a conspicuous part of the 
property. 

107. Leases how made. 

A lease of immoveable property from year to year, or for any term 
exceeding one year, or reserving a yearly rent, can be made only by a 
registered instrument. 

All other leases of immoveable property may be made either by a 
registered instrument or by oral agreement accompanied by delivery of 
possession. 

Where a lease of immoveable property is made by a registered 
instrument, such instrument or, where there are more instruments than 
one, each such instrument shall be executed by both the lessor and the 
lessee : 

Provided that the State Government may, from time to time, by 
notification in the Official Gazette, direct that leases of immoveable property, 
other than leases from year to year, or for any term exceeding one year, or 
reserving a yearly rent, or any class of such leases, may be made by unregis¬ 
tered instrument or by oral agreement without delivery of possession. 

108. Rights and liabilities of lessor and lessee. 

In the absence of a contract or local usage to the contrary, the 
lessor and the lessee of immoveable property, as against one another" 
respectively, possess the rights and are subject to the liabilities mentioned in 
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'the rules next following, or such of them as are applicable to the property 
leased:— 

(A) Bights and Liabilities of the Lessor. 

(a) The lessor is bound to disclose to the lessee any material defect 
in the property, with reference to its intended use, of which the 
former is and the latter is not aware, and which the latter could 
not with ordinary care discover : 

(f>) the lessor is bound on the lessee’s request to put him in posses- 
sion of the property : 

(c) the lessor shall be deemed to contract with the lessee that, if the 

latter pays the rent reserved by the lease and performs the con¬ 
tracts binding on the lessee, he may hold the property during 
the time limited by the lease without interruption. 

The benefit of such contract shall be annexed to and go with the 
lessee’s interest as such, and may be enforced by every person in whom that 
interest is for the whole or any part thereof from time to time vested. 

(B) Bights and Liabilities of the Lessee. 

(d) If during the continuance of the lease any accession is made to 
the property, such iaccession (subject to the law relating to 
alluvion for the time being in force) shall be deemed to be com¬ 
prised in the lease: 

(e) if by fire, tempest or flood, or violence of an army or of a mob or 

other irresistible force, any material part of the property be 
wholly destroyed or rendered substantially and permanently 
unfit for the purposes for which it was let, the lease shall, at the 
option of the lessee, be void : 

Provided that, if the injury be occasioned by the wrongful act or 
default of the lessee, he shall not be entitled to avail himself of 
the benefit of this provision : 

(0 if the lessor neglects to make, within a reasonable time after 
notice, any repairs which he is bound to make to the property, 
the lessee may make the same himself, and deduct the expense 
of such repairs with interest from the rent, or otherwise recover 
it from the lessor : 

( g ) if the lessor neglects to make any payment which he is bound to 
make, and which, if not made by him, is recoverable from the 
lessee or against the property, the lessee may make such pay¬ 
ment himself, and deduct it with interest from the rent, or other¬ 
wise recover it from the lessor : 

(A) the lessee may even after the determination of the lease remove, 
at any time whilst he is in possession of the property leased but 
not afterwards, all things which he has attached to the earth : 
provided he leaves the property in the state in which he 
received it: 
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ii) when a lease of uncertain duration determines by any means 
except the fault of the lessee, he or his legal representative is 
entitled to all the crops planted or sown by the lessee and grow¬ 
ing upon the property when the lease determines, and to free 
ingress and egress to gather and carry them : 

</) the lessee may transfer absolutely or by way of mortgage or sub¬ 
lease the whole or any part of his interest in the property, and 
any transferee of such interest or part may again transfer it. The 
lessee shall not, by reason only of such transfer, cease to be 
subject to any of the liabilities attaching to the lease: 

nothing in this clause shall be deemed to authorize a tenant 

having an untransferable right of occupancy, the farmer of an 

estate in respect of which default has been made in paying 

revenue, or the lessee cf an estate under the management of a 

Court of Wards, to assign his interest as such tenant, farmer or 
lessee ; 

<0 the lessee is bound to disclose to the lessor any fact as to the 
nature or extent of the interest which the lessee is about to take 
of which the lessee is, and the lessor is not, aware, and which 
materially increases the value of such interest : 

( l ) the lessee is bound to pay or tender, at the proper time and place 

the premium or rent to the lessor or his agent in this behalf:- 

(m) the lessee is bound to keep, and on the termination of the lease 
to restore, the property in as good condition as it was in at the 
time when he was put in possession, subject only to the changes 

caused by reasonable wear and tear or irresistible force, and to 

allow the lessor and his agents, at all reasonable times ’ during 

the term, to enter upon the property and inspect the condition- 

thereof and give or leave notice oh'any defect in such condition’, 

and, when such defect has been caused by any act or default on 

the part of the lessee, his servants or agents, he is bound to 

make it good within three months after such notice has been 
given or left : 

<{n) if the lessee becomes aware of any proceeding to recover the 

property or any part thereof, or of any encroachment made 

upon, or any interference with, the lessor’s rights concerning 

such property, he is bound to give, with reasonable diligence 
notice thereof to the lessor : ’ 

(o) the lessee may use the property and its products (if any) as a 
person of ordinary prudence would use them if they were his 
own; but he must not use, or permit another to use, the property 
for a purpose other than that for which it was leased, or fell or 
sell timber, pull down or damage buildings belonging to the 
lessor, or work mines or quarries not open when the lease was 


4 T. P. 4. 
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granted, or commit any other act which is destructive or 
permanently injurious thereto: 

(p) he must not, without the lessor’s consent, erect on the property 
any permanent structure, except for agricultural purposes : 

(q) on the determination of the lease, the lessee is bound to put the 
lessor into possession of the property. 

109. Rights of lessor’s transferee. 

If the lessor transfers the property leased, or any part thereof, or 
any pare of his interest therein, the transferee, in the absence of a contract 
to the contrary, shall possess all the rights, and, if the lessee so elects, be 
subject to fall the liabilities of the lessor as to the property or part transferred 
so long as he is the owner of it; but the lessor shall not, by reason only of 
such transfer, cease to be subject to any of the liabilities imposed upon him 
by the lease, unless the lessee elects to treat the transferee as the person 
liable to him : 

Provided that the transferee is not entitled to arrears of rent due 
before the transfer, and that, if the lessee, not having reason to believe that 
such transfer has been made, pays rent to the lessor, the lessee shall not be 
liable to pay such rent over again to the transferee. 

The lessor, the transferee and the lessee may determine what propor¬ 
tion of the premium or rent reserved by the lease is payable in respect of 
the part so transferred, and, in case they disagree, such determination may 
be made by any Court having jurisdiction to entertain a suit for the posses¬ 
sion cf the property leased. 

1 lO. Exclusion of day on which term commences. 

Where the time limited by a lease of immoveable property is 
expressed as commencing from a particular day, in computing that time 
such day shall be excluded. Where no day of commencement is named, the 
time so limited begins from the making of the lease. 

Duration of lease for a year. 

Where the time so limited is a year or a number of years, in the 
absence of an e-press agreement to the contrary, the lease shall last during 
the whole anniversary of the day from which such time commences. 

Option to determine lease. 

Where the time so limited is expressed to be terminable before its 
expiration, and the lease omits to mention at whose option it is so termi¬ 
nable, the lessee, and not the lessor, shall have such option. 

1X1, Determination of lease. 

A lease of immoveable property determines— 

(a) by efflux of the time limited thereby : 

(b) where such time is limited conditionally on the happening ofc 

some event—by the happening of such event : 
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(c) where the interest of the lessor in the property terminates on 

or his power to dispose of the same extends only to, the 
happening of any event—by the happening of such event : 

(d) in case the interests of the lessee and the lessor in the whole of 
the property become vested at the same time in one person in 
the same right : 

(e) by express surrender; that is to say, in case the lessee yields up 

his interest under the lease to the lessor, by mutual agreement 
between them : 

(f) by implied surrender : 

(g) by forfeiture ; that is to say, (1) in case the lessee breaks an 

express condition which provides that on breach thereof the 
lessor may re-enter : or (2) in case the lessee renounces his 
character as such by setting up a title in a third person or by 
claiming title in himself ; or (3) the lessee is adjudicated an 
insolvent and the lease provides that the lessor may re-enter on 
the happening of such event ; and in any of these cases the 
lessor or his transferee gives notice in writing to the lessee of 
his intention to determine the lease : 

(h) on the expiration of a notice to determine the lease, or to quit, or 
of intention to quit, the property leased, duly given by one 
party to the other. 


Illustration to clause (f). 

A lessee accepts from bis lessor a new lease of the property leased, to take effect during the 
continuance of the existing lease. This is an implied surrender of the former lease, and such lease 
determines thereupon. 

112. Waiver of forfeiture. 

A forfeiture under section 111, clause (g), is waived by acceptance 
of rent which has become due since the forfeiture, or by distress for such 
rent, or by any other act on the part of the lessor showing an intention to 
treat the lease as subsisting : 

Provided that the lessor is aware that the forfeiture has been incurred: 

Provided also that, where rent is accepted after the institution of a 
suit to eject the lessee on the ground of forfeiture, such acceptance is not a 
waiver. 


113. Waiver of notice to quit. 

A notice given under section 111, clause (h), is waived, with the 
express or implied consent of the person to whom it is given, by any act 
on the part of the person giving it showing an intention to treat the lease 
as subsisting. 

Illustrations. 

(a) A , the lessor, gives B , the lessee, notice to quit the property leased. The notice expires. 
B tenders, and A accepts, rent which has becomo due in respect of the property since the expiration 
of the notice. The notice is waived. 

(b) A , the lessor, gives B , the lessee, notice to quit the property leased. The notice expires, 
and B remains in possession. A gives to B as lessee a second notice to quit. The first notice is 
waived. 



52 


Transfer of Property Act, 1882 


114. Relief against forfeiture for non-payment of rent. 

Where a lease of immoveable property has determined by forfeiture 
for non-payment of rent, and the lessor sues to eject the lessee, if, at 
the hearing of the suit, the lessee pays or tenders to the lessor the rent in 
arrear, together with interest thereon and his full costs of the suit, or gives 
such security as the Court thinks sufficient for making such payment within 
fifteen days, the Court may, in lieu of making a decree for ejectment, pass an 
order relieving the lessee against the forfeiture; and thereupon the lessee 
shall hold the property leased as if the forfeiture had not occurred. 

1 14A. Relief against forfeiture in certain other cases. 

Where a lease of immoveable property has determined by forfeiture 
for a breach of an express condition which provides that on breach thereof 
the lessor may re-enter, no suit for ejectment shall lie unless and until the 
lessor has served on the lessee a notice in writing — 

(a) specifying the particular breach complained of; and 

( b ) if the breach is capable of remedy, requiring the lessee to remedy 

the breach ; 

and the lessee fails, within a reasonable time from the date of the service of 
the notice, to remedy the breach, if it is capable of remedy. 

Nothing in this section shall apply to an express condition against the 
assigning, under-letting, parting with the possession, or disposing, of the 
property leased, or to an express condition relating to forfeiture in case of 
non-payment of rent. 

1 IS. Effect of surrender and forfeiture on under-leases. 

The surrender, express or implied, of a lease of immoveable pro¬ 
perty does not prejudice an under-lease of the property or any part thereof 
previously granted by the lessee, on terms and conditions substantially the 
same (except as regards the amount of rent) as those of the original lease; 
but. unless the surrender is made for the purpose of obtaining a new lease, 
the rent payable by, and the contracts binding on, the under-lessee shall be 
respectively payable to and enforceable by the lessor. 

The forfeiture of such a lease annuls all such under-leases except 
where such forfeiture has been procured by the lessor in fraud of the under¬ 
lessees, or relief against the forfeiture is granted under section 114. 

116. Effect of holding over. 

If a lessee or under-lessee*' of property remains in possession thereof 
after the determination of the lease granted to the lessee, and the lessor 
or his legal representative accepts rent from the lessee or under-lessee, 
or otherwise assents to his continuing in possession, the lease is, in the 
absence of an agreement to the contrary, renewed from year to year, or from 
month to month, according to the purpose for which the property is leased, 
as specified in section 106. 



Transfer of Property Act, 1882 


58 


Illustrations, 

(a) A lets a house to B for five years. B underlets the house to C at a monthly rent of 
Bs. 100. The five years expire, but C continues in possession of the house and pays the rent to 
A, C*s lease is renewed from month to month. 

(b) A lets a farm to B for the life of C. C dies, but B continues in possession with A *9 
assent, B’s lease is renewed from year to year. 

117. Exemption of leases for agricultural purposes. 

None of the provisions of this Chapter apply to leases for 
agricultural purposes, except in so far as the State Government may, by 
notification published in the Official Gazette, declare all or any of such 
provisions to be so applicable in the case of all or any of such leases. 

together with, or subject to, those of the local law, if any, for the time being 
in force. 

Such notification shall not take effect until the expiry of six months 
from the date of its publication. 


CHAPTER VI. 

Of Exchanges. 

118. “Exchange” defined. 

When two persons mutually transfer the ownership of one thing 
for the ownership of another, neither thing or both things being money only, 
the transaction is called an “exchange.” 

A transfer of property in completion of an exchange can be made only 
in manner provided for the transfer of such property by sale. 

^ I®* of party deprived of thing received in exchange. 

If any party to an exchange or any person claiming through or 

under such party is by reason of any defect in the title of the other party 

deprived of the thing or any part of the thing received by him in exchange, 

then, unless a contrary intention appears from the terms of the exchange, 

such other paity is liable to him or any person claiming through or under 

him for loss caused thereby, or, at the option of the person so deprived, for 

the return of the thing transferred, if still in the possession of such 

other party or his legal representative or a transferee from him without 
consideration. 

120. Rights and liabilities of parties. 

Save as otherwise provided in this Chapter, each party has the 

rights and is subject to the liabilities of a seller as to that which he ai ves 

and has the rights and is subject to the liabilities of a buyer as to that which 
he takes. 

121. Exchange of money. 

On an exchange of money, each party thereby warrants the 
genuineness of the money given by him. 
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CHAPTER VII. 


Of Gifts. 

122. “Gift” defined. 

‘ Gift” is the transfer of certain existing moveable or immove¬ 
able property made voluntarily and without consideration, by one person, 
called the donor, to another, called the donee, and accepted by or on behalf of 
the donee. 

Acceptance when to be made. 

Such acceptance must be made during the lifetime of the donor and 
while he is still capable of giving. 

If the donee dies before acceptance, the gift is void. 


123. Transfer how effected. 

For the purpose of making a gift of immoveable property, the 
transfer must be effected by a registered instrument signed by or on behalf of 
the donor, and attested by at least two witnesses. 

For the purpose of making a gift of moveable property, the transfer 
may be effected either by a registered instrument signed as aforesaid or by 
delivery. 

Such delivery may be made in the same way as goods sold may be 
delivered. 

124. Gift of existing and future property. 

A gift comprising both existing and future property is void as to the 

latter. 

125. Gift to several, of whom one does not accept. 

A gift of a thing to two or more donees, of whom one does not 
accept it, is void as to the interest which he would have taken had he 
accepted. 

126. When gift may be suspended or revoked. 

The donor and donee may agree that on the happening of any 
specified event which does not depend on the will of the donor a gift shall be 

suspended or revoked; but a gift which the parties agree shall be revocable 

wholly or in part, at the mere will of the donor, is void wholly or in part, as 
the case may be. 

A gift may also be revoked in any of the cases (save want or failure of 
consideration) in which, if it were a contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 

Nothing contained in this section shall be deemed to affect the rights 
of transferees for consideration without notice. 

Illustrations. 

(a) A gives a field to B , reserving to himself, with B's assent, the right to take back the 
field in case B and his descendants die before A. B dies without descendants in A s lifetime. A 
may take back the field. 
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(l) A gives a lakh of rupees to B, reserving to himself, with B's assent, the right to take 
H)&ck at pleasure Es. 10,000 out of the lakh. The gift holds good as to Rs. 90,000, but is void as to 
Rs. 10,000 which continue to belong to A. 

127. Onerous gift. 

Where a gift is in the form of a single transfer to the same 
person of several things of which one is, and the others are not, burdened 
by an obligation, the donee can take nothing by the gift unless he accepts it 
fully. 

Where a gift is in the form of two or more separate and independent 
transfers to the same person of several things, the donee is at liberty to 
accept one of them and refuse the others, although the former may be benefi¬ 
cial and the latter onerous. 

Onerous gift to disqualified person, 

A donee not competent to contract and accepting property burdened 
by any obligation is not bound by his acceptance. But if, after becoming 
competent to contract and being aware of the obligation, he retains the 
property given, he becomes so bound. 

Illustrations. 

(a) A has shares in X, a prosperous joint stock company, and also shares in Y, a joint 
stock company, in dilliculties. Heavy calls are expected in respect of the shares in Y. A gives B all 
his shares in joint stock companies. B refuses to accept the shares in Y. He canuot take the shares 

in_X. 

(b) A having a lease for a term of years of a house at a rent which he and his representa. 
tives are bound to pay during the term, and which is more than the house can he let for, gives to B 
the lease, and also, as a separate and independent transaction, a sum of money. /> refuses to accept 
the lease. He does not by this refusal forfeit the money. 

128. Universal donee. 

Subject to the provisions of section 127, where a gift consists 

of the donor’s whole property, the donee is personally liable for all the debts 

due by and liabilities of the donor at the time of the gift to the extent of the 
property comprised therein. 


129. Saving of donations mortis causa and Muhammadan law. 

Nothing in this Chapter relates to gifts of moveable property 
made in contemplation of death, or shall be deemed to affect any rule of 
Muhammadan law. 


CHAPTER VIII. 

Of Transfers of Actionable Claims. 

130 . Transfer of actionable claim, 

(1) The transfer of an actionable claim whether with or without 
consideration shall be effected only by the execution of an instrument 
in writing signed by the transferor or his duly authorized agent, and shall be 
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complete and effectual upon the execution of such instrument, and thereupon 
all the rights and remedies of the transferor, whether by way of damages or 

otherwise, shall vest in the transferee, whether such notice of the transfer as 
is hereinafter provided be given or not : 

Provided that every dealing with the debt or other actionable claim by 
the debtor or other person from or against whom the transferor would, but 
for such instrument of transfer as aforesaid, have been entitled to recover or 
enforce such debt or other actionable claim, shall (save where the debtor or 
other person is a party to the transfer or has received express notice thereof 
as hereinafter provided) be valid as against such transfer. 

(2) The transferee of an actionable claim may, upon the execution of 
such instrument of transfer as aforesaid, sue or institute proceedings for the 
same in his own name without obtaining the transferor’s consent to such suit 
or proceedings and without making him a party thereto. 

Exception. — Nothing in this section applies to the transfer of a marine 
or fire policy of insurance, or affects the provisions of section 38 of the Insu¬ 
rance Act, 1938. 


Illustrations. 

(i) A owes money to B , who transfers the debt to C. B then demands the debt from A, who, 
not having received notice of the transfer, as prescribed in section 131, pays B. The payment is 
valid, and C cannot sue A for the debt. 

(ii) A effects a policy on his own life with an Insurance Company and assigns it to a Bank 
for securing the payment of an existing or future debt. If A dies, the Bank is entitled to receive 
the amount of the policy and to sue on it without the concurrence of A’s executor, subject to the 
proviso in sub-section (l) of section 130 and to the provisions of Section 132. 

130A. Transfer of policy of marine insurance. 

[Repealed by the Marine Insurance Act , 1963 (XI of 1963), S. 92 (l-8-1963).] 

131. Notice to be in writing, signed. 

Every notice of transfer of an actionable claim shall be in writing, 
signed by the transferor or his agent duly authorized in this behalf, or, in 
case the transferor refuses to sign, by the transferee or his agent, and shall 
state the name and address of the transferee. 

1 32. Liability of transferee of actionable claim. 

The transferee of an actionable claim shall take it subject to all the 
liabilities and equities to which the transferor was subject in respect thereof 
at the date of the transfer. 

Illustrations. 

(i) A transfers to C a debt due to him by B , A being then indebted to B. C sues B for the 
debt due by B to A. In such suit B is entitled to set off the debt due by A to him, although C was 
unaware of it at the date of such transfer. 

(ii) A executed a bond in favour of B under circumstances entitling the former to have it 
delivered up and cancelled. B assigns the bond to C for value and without notice of such circun> 
Stances. C cannot enforce the bond against A. 
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133. Warranty of solvency of debtor. 

Where the transferor of a debt warrants the solvency of the 
debtor, the warranty, in the absence of a contract to the contrary, applies 
only to his solvency at the time of the transfer, and is limited, where the 
transfer is made for consideration, to the amount or value of such con¬ 
sideration. 


134. Mortgaged debt. 

Where a debt is transferred for the purpose of securing an existing 
or future debt, the debt so transferred, if received by the transferor or 
recovered by the transferee, is applicable, first, in payment of the costs of 
such recovery : secondly, in or towards satisfaction of the amount for the 
time being secured by the transfer; and the residue, if any, belongs to the 
transferor or other person entitled to receive the same. 


1 3S. Assignment of rights under policy of insurance against fire. 

Every assignee, by endorsement or other writing, of a policy of 
insurance against fire, in whom the property in the subject insured shall 
be absolutely vested at the date of the assignment, shall have transferred and 

vested in him all rights of suit as if the contract contained in the policy had 
been made with himself. 


135A. Assignment of rights under policy of marine insurance. 

[Repealed by the Marine Insurance Act, 1963 (XI of 1963), S. 92 (1-8-1963).] 

136. Incapacity of officers connected with Courts of Justice. 

No Judge, legal practitioner or officer connected with any Court 
of Justice shall buy or traffic in, or stipulate for, or agree to receive 
any share of, or interest in, any actionable claim, and no Court of Justice 
shall enforce, at his instance, or at the instance of any person claiming by or 
through him, any actionable claims, so dealt with by him as aforesaid. 

137. Saving of negotiable instruments, etc. 

Nothing in the foregoing sections of this Chapter applies to 

stocks, shares or debentures, or to instruments which are for the time 

being, by law or custom, negotiable, or to any mercantile document of title 
to goods. 

Explanation.— The expression “mercantile document of title to goods’’ 
includes a bill of lading, dock-warrant, warehousekeeper’s certificate, railway 
receipt, warrant or order for the delivery of goods, and any other document 
used in the ordinary course of business as proof of the possession or control 
of goods, or authorizing or purporting to authorise, either by endorsement 
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or by delivery, the possessor of the document to transfer or receive goods 
thereby represented. 

THE SCHEDULE. 


Year and chapter. 


(a) Statutes. 

27 Hen. VIII, c. 10. . Uses .... 

13 Eliz., c. 5 . . . Fraudulent conveyances . 

27 Eliz., c. 4 . . . Fraudulent conveyances . 

4 Wm. and Mary, c. 16 . Clandestine mortgages . 

(b) ACTS OF THE GOVERNOR-GENERAL-IN-COUNCIL 

. Lease and release . . The whole. 

. Modes of conveying land . Section 17. 

Mesne profits and improve- Section 1; in the title, the words “to 
ments ..... mesne profits and,” and in the pre¬ 
amble “to limit the liability' for mesne 
profits and.” 

. Indian Trustee Act . . Section 31. 

. Punjab Laws Act . . So far as it relates to Bengal Regula¬ 

tions I of 1798 and XVII of 1S06. 

. Central Provinces Laws Act . So far as it relates to Bengal Regula¬ 
tions I of 1798 and XVII of 1806. 

. Oudh Laws Act . . .So far as it relates to Bengal Regula¬ 

tion XVII of 1806. 

• Specific Relief Act. In sections 85 and 36, the words “in 

writing.” 

( c ) Regulations 

Bengal Regulation I of Conditional sales . . . The whole Regulation. 

1798. 

Bengal Regulation XVII Redemption .... The whole Regulation, 
of 1806. 

Bombay Regulation V of Acknowledgment of debts; Section 15. 

1827. Interest; Mortgages in pos¬ 

session. 


IX of 1812 
XXXI of <854 . 

XI cf 18*5 


XXVII cf 1866 . 
IV of 1872 

XX of 1875 

XVIII cf 1876 . 

I of 1877 



. The whole. 
. The whole. 
. The whole. 
. The whole. 


THE INDIAN TRANSFER OF PROPERTY BILL, 1877. 


STATEMENT OF OBJECTS AND REASONS.* 

This Bill embodies the bulk of the rules submitted in the sixth report of the 
late Indian Law Commission. One of its chief objects is to bring the rules which 
regulate the transmission of property between living persons into harmony with the 
rules affecting its devolution upon death, and thus to furnish the necessary complement 
of the work commenced in framing the Law of Succession, now Act X of 18G5. Another 
is to render more simple and efficient the law relating to mortgages and conditional 
sales. The expediency of legislation on this subject was affirmed by the Judicial 
Committee of the Privy Council in the case of Thumbusicamy Mud-ell ey v. Mahomed 
Hossain , L. It. 2 Indian Appeals 211. Rules are also laid down on the other subjects 
hereinafter mentioned. 

The Bill is divided into fourteen chapters. 

Preliminary. 

Chapter I contains the usual preliminary matter. The repealing clause will get 
rid of several obsolete statutes relating to land which are still in force in the Presi¬ 
dency Towns and, in the case of Europeans, may possibly be in force elsewhere. The 
saving clause exempts from the operation of the proposed Act acquired rights and 
liabilities incurred before the Act comes into force, subsequently acquired rights of 
pre-emption, options of mortgagees to make further advances (such options exist in 
Malabar and possibly elsewhere), contracts of bottomry and respondentia, transfers of 
British ships, sales in execution of decrees or for arrears of rent or revenue. 

Assurances of Immoveable Property. 

Chapter II deals with assurances of immoveable property. It declares (section 4) 
that every person competent to contract may make an assurance of property of which 
he is the owner, or which he is entitled to transfer, or on which he is entitled to create 
a charge. It declares (sections 5, G and 7) that land may be conveyed (a) with the 
benefit of or subject to, an assent: (b) subject to an obligation for the benefit of the 
public or of the neighbouring owner, or (c) with the reservation of any right of user, 
severance and removal. It lays down rules (section 8) as to the mode in which the 
transfer inter vivos of immoveable property can alone be effected, and applies (sec¬ 
tion 9) to assurances the rules of construction contained in the Succession Act. It 
declares (section 10) that, unless a contrary intention appears by the assurance, a 
grant shall be deemed to pass to the grantee all the interest which the grantor is 
•capable of passing in the subject, and a grant of land shall be deemed to comprise trees 
and fixtures. Covenants running with the land are dealt with by the same section. 

Sales of Immoveable Property. 

The Bill then enumerates (section 11) the rights and liabilities which, in 
the absence of any provision to the contrary, arise in the case of a sale of land. The 


’♦'Gazette of India, 1877, Part V, Page 171. 
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principal changes made in the law are as follows : The seller will be responsible for loss 
caused to the buyer, or any person claiming under him, through any invalidity of the 
selleL-’s title not known to the buyer when the contract was entered into and the 
seller s lien for unpaid purchase-money will cease as soon as the assurance is registered 
Section 12 declares that except so far as regards the vendor’s lien, a contract for sale* 
shall not of itself have the effect of creating any interest in the property sold The 
Bill will thus get rid of much difficult law relating to the purchaser’s equitable 
ownership, and the rights created by charging and assigning it. Lastly, section 13 
declares that a person paying the purchase-money for any immoveable property, but 
having the transfer made to another, will not by reason of the payment be entitled to 
the property or to any interest therein. It will thus become the absolute property of 
the transferee, unless he is made a trustee in some way more definite than by the mere 
payment of the money by another person and it is hoped that this rule will tend to 
prevent the litigation which arises from the doctrine of equitable presumption. 

Mortgages and Charges. 

Chapter 4 deals with the mortgages and charges. Mortgage is so defined and 
explained as to include, besides simple mortgages, usufructuary mortgages, mortgages 
by conditional sale, and their combinations. The Bill declares (section 15) in respective 
rights of mortgagor and mortgagee on completion of mortgage. It defines (sections 16» 
17 and 18) the rights and duties of the mortgagee in possession. It shews when the 
mortgagor or mortgagee may obtain an injunction to stay waste committed or threatened 
by the other. It provides rules (sections 19-24) as to suits for foreclosure or sale. 
Powers of sale given by the mortgage-deed to the mortgagee have been held void in 
the muffassal : the Bill (section 24) declares them to be valid, but contains provisions 
for the protection of the.mortgagor similar to those in 23 and 24 Viet., c. 145, Ss. 11.14. 

It provides rules (sections 25, 2 6 and 27) as to suits for redemption. It contains 
provisions as to interest (section 28) and costs (sections 29, 30). It declares (section 31) 
that a deposit by a debtor of his title-deeds shall be deemed to be only evidence of a 
contract for a mortgage and to entitle the creditor merely to sue for specific perfor¬ 
mance. Any person having an interest in the property charged may prevent a sale at 
the suit of a mortgagee (section 35) by paying off the mortgagee who requires it, and 
the registration of the mortgagee’s receipt for the money will be sufficient without any 
further assurance. If the payment be made by a person having the whole interest in 
the property subject to the mortgage, the mortgage so paid off wall (section 36) cease 
to exist : if the payment be made by a person not having the whole of such interest, 
he vill acquire (section 3/) the rights of the incumbrancer whom he has paid off. 

The Bill abolishes the system of tacking, by declaring in sections 83 and 39 
that no mortgagee paying off a prior mortgage shall thereby acquire any priority in 
respect of his original mortgage; that no mortgagee making a subsequent advance to the 
moitgagoi shall thereby acquire any priority in respect of his security for such advance; 
and that, if the owner of two properties creates separate mortgages upon them by 
separate assurances, each property may be redeemed or dealt with irrespectively of the 
other, though the mortgages are created in favour of the same mortgagee. 

It has been held that, where a mortgage extends to future advances, the 
mortgagee cannot safely make such advances, if he has notice of an intervening second 
mortgage. But the Bill (section 34) provides that, if a charge made to secure the 
balance of a running account expresses a maximum to be secured thereby, a second 
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charge shall be postponed to the first charge in respect of advances not exceeding the 
maximum, though made subsequently to the second charge with notice thereof. 

Leases. 

Chapter V deals with leases of immoveable property. It lays down rules 
(section 48) as to the commencement and duration of leases. It states in some detail 
(section 44) the obligations which, in the absence of any stipulation to the contrary, 
are to arise out of the relationship of landlord and tenant. Special notice may be 
called to the provision enabling a lessee, where the lessor omits to make repairs which 
he is bound to make himself, to make them and deduct the expenses from the rent, and 
the similar provision for the case of failure on the part of the lessor to make payments, 
which, if not made, are recoverable against the thing leased; to the provisions binding 
tenants to inform their landlords of proceedings to eject, and of encroachments; and to 
the power of obtaining a decree for the rescission of lease, in a suit by either party, in 
case of misconduct by the other. 

The rules as to the fixtures in section 44, clauses (g) and (r), are, it is thought, 
likely to prove useful. No distinction is made between ornamental trade and agricultural 
fixtures, save that the landlord is given a right (resembling that conferred by 15 Vic., 
chap. 25, section 23) to purchase agricultural fixtures. 

The rest of this chapter saves (section 45) any right to distrain possessed under 
any local law : provides rules (section 46) as to the duration of leases in the absence 
of written agreement or of local law or usage; and treats (section 47) of the effect of 
holding over. 

Exchanges. 

Chapter 6 deals with exchange or barter. It is taken from the New York Civil 
Code, and merely declares that each party has the rights and obligations of a seller as 
to that which he gives, and those of a buyer as to that which he takes: and that, on an 
exchange of money, each party warrants the genuineness of the money given by him. 

Settlements . 

Chapter 7 deals with settlements, which are defined so as to include endowments 
and absolute gifts to children and others, excluding, however, gifts by Natives. The 
Bill declares (section 50) that a settlement may be binding, though not made for a 
consideration. Settlements made in fraud of creditors will be voidable (section 51) at 
their option; but not as against persons who, without notice and for valuable 
consideration, have acquired interest thereunder. The English law, by which a voluntary 
settlor of land can by subsequent sale defeat the settlement he has made, is not 
perpetuated here. Conditions restraining any person from parting with his or her 
interest will be void (section 52), and when property is settled on a married woman, it 
will therefore no longer be possible to deprive her of the power of anticipation. Such 
power is the logical consequence of a married woman’s capacity, under Act 9 of 1872, 
to enter into contracts. The Bill also contains provisions as to making interest under 
settlements or wills determinable on insolvency or attempted alienation (section 53), as 
to the vesting of gifts in general terms (Section 54), as to the vesting of a gift to an 
unborn person not entitled to possession immediately on birth (section 55). Various 
sections of the Indian Succession Act (100-101, 107, 108, 111-127, 167) are 
applied (section 56), so far as the nature of the case will admit, to gifts contained in 
settlements. 
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In accordance with the Succession Act, the Rill prohibits (section 58) persons 
who have near relatives from giving property to religious or charitable uses unless 
by an instrument executed not less than twelve months before their death and duly 
registered. And while allowing property to be given in perpetuity for such uses, the 
Bill requires (section 59) that it shall be given with the sanction of some public autho¬ 
rity to be designated by the Government. A mode of notifying the grant or refusal of 
such sanction is provided. Where the sanction is refused, the property will devolve 
as if the gift had not been made. 

APPORTIONM ENT. 

Chapter IX consists of a single section (60) treating the apportionment of rents 
and other periodical payments. 

Rights and Liabilities of Limited Owners. 

In chapter X. the Bill abolishes the distinction between limited owners with, 
and those without, impeachment of waste. Such persons (section 61) will not be entitled 
to do any act destructive or permanently injurious to the property; but it is explained 
that no act done in the reasonable enjoyment of property (such, for example, as work¬ 
ing a mine) is ‘destructive’ or ‘injurious,’ though it may exhaust the substance of the 
property. The power of such persons and their representatives to remove fixtures will 
be the same as that given to tenants under a lease. Persons having limited interests in 
possession will be bound (section 62) to discharge periodical payments due under prior 
mortgages and also taxes and other public periodical charges. The right to increase in 
the value of property in which there are successive interests is declared (sectiuii 6o); 
and a provision (resembling that made by 6 Anne, chapter 72, section l) is made for the 
production of tenants for life, when the remainder man has reason to suspect fraud. 

Leases and Sales of Settled Estates. 

Chapter XI is suggested by the English Statute 19 & 20 Vic., Chap. 20. It gives 
the Courts (here defined to mean only the High Courts and the District Courts) a power 
to deal with lands subject to a settlement or will, by lease or sale, or by appropriating 
any part of the property for the formation of streets, roads, gardens, tanks- etc. The 
various modes in which the proceeds of the sales or leases may be applied are specified. 

Powers. 

Chapter XII treats of powers- i. e., rights to determine the disposition of pro¬ 
perty otherwise than by virtue of ownership. It reproduces the principal rub s of the 
English law on the subject. But the Bill does not propose to give the Courts power to 
aid defective executions of powers. This jurisdiction does not rest on any sound principle, 
and is, indeed, hardly consistent with a strict system of registration. In the case oi' the 
exercise of a power given to several donees some of whom die before it has been fully 
exercised, the Bill declares (section 74) that the survivors may do all that might have 
been done by the whole number. An analogous declaration is made (section 77) as to a 
power exercisable with the consent of several persons. 

Property held by Several Persons. 

Chapter XIII contains some rules as the devolution of shares of several persons 
holding the same property. The Bill proposes to declare that a right by survivorship 
can be created only by express words. This chapter also contains some provisions 
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(sections 91, 95, 96) as to partitions of immovable property, which may be useful in 
cases to which no local law as to the partition of revenue-paying estates applies. In case 
of illegal waste by one of several persons holding the same property, power is given 
(section 98) to sue for compensation or to obtain an injunction. 

Assignments of Things in Action. 

Chapter XIV deals with the assignment of debts and other things which are not 
in the possession of the person entitled to them, but for the recovery of which he may 
be obliged to sue. The only change proposed to be made in what is now the law in all 
Indian Courts is that the Bill requires (section 99) the assignee to complete his title by 
giving the debtor notice in writing of the assignment. Negotiable instruments are 
excluded from the operation of this chapter. 

The subject of the Bill is one of great difficulty and complexity, and errors will 
doubtless be found in the present draft. Ample time will be given for the searching 
criticism which it is hoped the draft will receive at the hands of the Local Governments, 
the Judges and the legal profession. 


Simla, ; 

The 10th May, 1877. j 


Whitley Stokes, 

A. Phillips, 

Secretaries to the Government of India. 


REPORT OF THE SECOND LAW COMMISSION, 1879. 

[Consisting of Sir Charles Turner , Sir Bey monel West and Mr. Whitley Stokes, j 

RECOGNIZING in this Bill, which was originally drawn by the late Law Corn- 
Policy of sections 10-25. mission and has since been repeatedly revised, the most impor¬ 
tant of the measures laid before us, we have devoted to it perhaps an undue share of 
the limited time at our command. 

Although it has been objected to the Bill that it deals with subjects which at 
later stage of the work of codification will have to be arranged under separate chapters, 
it has appeared to us convenient to retain for the present in a great measure the form 
in which it was originally drafted. 

Dealing generally with the transfer of property, its arrangement enables the 
legislature to determine to what general principles the law of transfer should conform, 
and to apply such principles consistently. 

Read with the Contract Act, this Bill covers almost the whole of the ground 
which could be profitably occupied by law relating to the transfer inter vivos, of interests 
in property; and for the convenience of the practitioner it could hardly be enacted 
in a more accessible form. 

This, it appears to us, justifies the introductory chapter, which, after declaring 
what rights are inalienable and by what person’s transfers may be made, proceeds to 
declare restrictions of the transfer of property called for in the interests of societv. 
These restrictions are identical with those which are already incorporated into the law 
of India in the Succession Act. 

In considering the necessity for these provisions, it must not be forgotten that 
the number of domiciled Europeans and Eurasians holding property in India has of 
late years greatly increased, and that the value of the property held by them in 
plantations of tea and coffee, in mills and machinery and in other investments, now 
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amounts to many millions of pounds sterling. These persons and their estates are 
subject to the Law of Succession (Act X of 1865), and it will be obviously inconsistent 
that they should possess powers of creating estates in their property by transfers inter 

vivos , which the legislature has declared they should not enjoy by testamentary dis¬ 
position. Moreover, where the declared law is silent on the subject in respect of 
transfers inter vivos , the Courts may, and probably would consider themselves bound 
to recognize principles stamped with the assent of the legislature as conclusive of the 
question that transfers inter vivos creating estates in violation of these principles are 
invalid as opposed to public policy. 

The Privy Council has already ruled that estates cannot be created by Hindus 
in contravention of the principles which underlie the Thellusson Act, or subject to 
conditions which are void for repugnancy. 

The rules contained in sections 10 to 35 impugn, so far as our experience goes, 
no law or practice of Hindus, Muhammadans or other sects recognized in India as 
enjoying special personal laws, unless it may be the now obsolete practice among 
Muhammadans of devoting property to the maintenance of the family of a particular 
saint. But to avoid any disturbance of rights enjoyed under personal laws, sufficient 
provision is made in the Bill. 

The persons to whom the provisions we are now considering will in practice 
be found mainly applicable are property-holders who have been designated in former 
Acts as “persons to whom the English law applies,” a phrase which gave rise to no 
difficulty in the case of persons holding property in the muffassal. This class has now 
attained sufficient importance in numbers and wealth to demand at the bands of the 
legislature an explicit declaration of restrictions which may be imposed on their deal¬ 
ings with their property, and where these restrictions are founded on approved 
principles and not inconsistent with personal law, there is no reason why they should 
not be declared of general application. 

The sections from 36 to 53 embody rules already applied in the Courts of 
India, or flowing naturally from accepted principles. 

The rules relating to sales, mortgages, exchanges and gifts declare generally 
no more than is understood and applied as law in the Courts. The exceptions will be 
noticed in our detailed observations. 


CHAPTER I. 


Preliminary. 

We would expressly save, in section 2, transfer by decree or order of Courts of 
competent jurisdiction. 

In the interpretation-clause (section 3) we would insert definitions of “owner¬ 
ship” and “property,” we would extend the definition of “attached to the earth” so as 
to include trees and shrubs; and with reference to sections 40, 56, 78, 79 and 80 of the 
Bill as we have revised it, we would define “notice” as follows : 

“A person is said to have ‘notice* of a fact when he actually knows that fact, or 
when, but for wilful abstention from inquiry which he ought to have made or gross 
negligence, he would have known it, or when information of the fact is given to 
or obtained by his agent under the circumstances mentioned in the Indian Contract 
Act, section 229.” 



Report of Law Commission, 1879 


65 


We would declare that all chapters and sections of the Bill which relate to 
<xratracts should be taken as part of the Contract Act, 1872. When the body of sub¬ 
stantive civil law enacted for India is re-arranged in a more compact and convenient 
form than that of a series of fragmentary portions from time to time passed by the 
legislature,(l) the chapters on Sale, Mortgage, Lease and Exchange contained in the 
present Bill, will probably be placed in close connection with the rules contained in 
the Contract Act. But till then they may fitly be left in a law containing what 
the Contract Act does not contain, namely, general rules regulating the transmission of 
property between living persons. 


CHAPTER II 

Of Transfers of Immoveable Property 

We think that chapter II should be extended to transfers of property, whether 
moveable or immoveable; that it should be entitled “0/ Transfers of Property by Act 
of Parties," and that it should commence with two sections—one defining “transfer,” 
the other showing what may be transferred. The latter section should, we think, to 
some extent follow the analogy of the Code of Civil Procedure, section 266, clauses (e), 
(g), (h) and (k), as to property which* may be attached.(2) We also think that this 
chapter should contain a section declaring that a transfer may be made without writing 
in every case in which a writing is not expressly:required by law. 

The law Commissioners, by whom the original draft of this Bill was framed, 
observed that their chief object was to bring the rules which regulate the transmission 
-of property between living persons into harmony with the rules affecting its devolution 
upon death, and thus to furnish the necessary ’.complement of the work which they 
commenced in framing the Law of Succession. With the view they inserted rules that 
conditions in restraint of alienation should be void; that conditions making an 
interest to cease on insolvency or attempted alienation should also be void; that 
restrictions should be 'placed on the power of tying up property by transactions 
inter vivos similar to those imposed by the Indian Succession Act, sections 100 to 104, 
in the case of Wills. ; They also proposed rules as to when certain interests created by 
transactions inter vivos, should be deemed vested. «And they applied mutatis mutandis, 
to transfer the rules of the Succession Act as to contingent bequests, conditional 
bequests and bequests with directions as to application and enjoyment. It seems to us 
that subject to the following remarks, these rules are in themselves reasonable, and 
may properly be extended to the transactions inter vivos, of all the inhabitants of 
India, whether they are not subject to the Succession Act. But as to the rule cor. 

(1). This, we understand, is all that was intended by the Government of India in paragraph 18 
of it 3 Legislative Despatch No. 34, dated 10th May, 1877, by the phrase, “scientifically 
arranging the various chapters of the Civil Code thus produced,” and some such arrange¬ 
ment was contemplated by the late Indian Law Commissioners, who observe in their sixth 
report, referring to their rules relating to the transfer of property : “It is probable that 
several of these rules will eventually find a different place whenever a final distribution and 
re-arrangement of the whole law shall have been effected; but some l lending of subjects is 
unavoidable in a work which the Government has, for sufficient reasons, instructed us to 
submit to it in portions, as each portion is;complcted.” 

<2). In view of the more general prohibition that no trarsferfean be made which is opposed to 
the nature of the interest affected thereby, Sir Charles 1 urner thinks it unnecessary to 
declare that “a strictly personal right,” etc., cannot.be transferred. 


4 T. P. 5. 
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responding with section 100 of the Succession Act, Sir Charles Turner and Mr. West: 
think that the law should be modified so as not to exclude the unborn beneficiary in 
the case supposed, but to make void any limitation beyond his interest. As to the rule 
corresponding with section 102 of the Succession Act, they think that, where distinct 
interests are given to persons as members of a class, which interests are ascertainable- 
within the term prescribed by the rule against perpetuity, those interests should not 
fail by reason of other interests failing through the operation of that rule: and as to 
the rule corresponding with section 103 of the Succession Act, they think that, where 
an intermediate interest fails, the subsequent interest should not fail, if it is ascertained 
and vested immediately on the death of the specified persons who were living at the 
time of the transferor s death. Mr. Stokes is averse to making any of the mollifications 
thus suggested. As to the rule prohibiting accumulation, we all should prefer the more 
liberal enactments of the Thellusson Act (39 A 40 Geo. Ill, c. 98) which allow an 
accumulation for twenty-one years, and do not affect provisions for payment of debts 
or for raising portions(l). But as the rule embodied in the Succession Act, section 104, 
has now been in force for fourteen years, Mr. Stokes and Mr. West do nut press its 
alteration. The Law Commissioners also proposed to extend to transactions inter vivos 
the rules as to election contained in Part XXVII of the Succession Act. We think that 
these rules also, founded as they are on principles of equity which are universally 
applicable, may also properly be inserted in the Bill. 

W e think provision should be made for the satisfaction of a right arising in 
favour of several persons, where in consequence of transfer, property is divided, and 
held in several shares; and we have framed a section with this object. Mr. West is of 
opinion that a corresponding rule is necessary for the case of a division of the property 
burdened with an obligation, and that the rules should apply in all cases of legal 
division. 

Section 7 of the Bill treats of the title which the transferor of immcviV le pro¬ 
perty can confer, and of the protection given to innocent transferees for value. We 
think that this matter should be dealt with in more detail, and have accordingly framed 
sections in substitution, providing for each of the following five cases: — 

(1) Where there is a transfer for consideration by a person, such as a Hindu 
widow, authorized only under circumstances in their nature variable to dispose of 
immoveable property ; 

(2) Where a third person has a right to receive maintenance from the i runts of 
immoveable property and such right does not amount to a charge ; 

(3) Where for the more beneficial enjoyment of his own immoveable property, 
a third person has. independently of any interest in the immoveable proprrey of 
another, a right to restrain the enjoyment of the latter property ; 

(4) Where a third person is entitled to the benefit of an obligation arising out 
of a contract and annexed to the ownership of immoveable property, but not amount¬ 
ing to an interest or easement: and 

(5) Where a person holds immoveable property as its ostensible owner with the 
consent of the other persons interested therein. 

We recommend, too, that the Bill should here provide for the following cases: — 
_ (a) where a person, erroneously representing that he is authorized to transfer 

(1). Sir Charles Turner would also urge that these enactments are frequently required by the 
circumstances of large zemindari properties. 
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certain immoveable1 property, assumes to transfer it for consideration and 
afterwards acquires an interest therein ; 

(b) where a transfer of immoveable property is made for consideration by 
persons having distinct interests therein ; 

(c) where several co-owners of immoveable property transfer a share therein 

without specifying that the transfer is to take effect on any particular share 
or shares of the transferors; 


(d) where a person creates, by transfer at different times, rights in or over the 
same immoveable property, and such rights cannot all exist or be exercised 
to their full extent together. Mr. West thinks that the rule dealing with 
this ease should be supplemented by a rule providing for the satisfaction 
of each later created interest to the fullest extent compatible with the rule 
of priority and for such adjustments as may further this object. 

It seems to us that a clause resembling Act XI of 1855, section 2 which 
provides, in cases to which the English law is applicable, for improvements of imim.ve. 
able property made by bona fide transferees who are subsequently evicted, may fitly be 
introduced into the Bill and applied to all persons in British’lndia We thin!:.'too, 

that such transferees should be allowed to remove growing crops which they have 
planted or sown on the property. 

We think that the section (10) relating to transfers of land pendente 1 He should 
not forbid such transfers when made under the authority of the Court and mi -uch 
terms as it may impose, and that the section (10A) relating to fraudulent transfers may 
properly be extended to cases of fraudulent forfeitures and to cases where the i a-on- 

defrauded are co.owners of creditors. ■' 
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CHAPTER III. 

Of Sales of Immoveable Property. 

We think that sale” should be defined as a transfer of ownership in exchange 
for a price paid or promised or part.paid and part.promised. We entirely agree with 
Sir Henry Maine as to the desirability of rendering the system of transfer of 
immoveable property a system of public transfer. But wo must remember that in the 
absence of a much larger number of registration-offices than at present exist in India 
the requirement of registration in the case of every petty transaction relatin' to End 
would be an intolerable hardship. We have in this matter been guided by th/amlogy 
of the Indian Registration Act (III of IS77), section 17, and required that sal. ‘ should 
be made m the case of immoveable property of the value of Rs. 100 and upwards only 
by “ registered assurance, but that in the case of immoveable property of a k-- value 
it may be made either by registered assurance or by delivery of the property. -Vs to 
delivery, we think it will be enough to say that it takes place, in the case of a 
reversion or other intangible thing when the parties consent to the delivery and in 

the case of other immoveable property, when the seller places the buyer,‘or such 
persons as lie directs, in possession of the property. 

The rights and liabilities of the seller and buyer may, we think, be conveniently 
classified as follows :—(a) duties of seller ; (b) rights of seller, (c) duties of buyer • (d) 
rights of buyer, and according to that phase in each case which is the more prominent 
in practice. In addition to the duties which the Bill (section 12) imposes in the seller 
and which are generally recognised by the Courts, we think that when the propetry is* 
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or forms part of, a revenue-paying estate, he should be bound to present an application 
to the proper officer for the requisite alteration of the revenue-register ; that between 
the date of the contract of sale and the delivery of the property lie should take due 
care of the property and the title-deeds in his possession : that on being so required, 
he should give the buyer, or such person as he directs, such possession of the property 
as its nature admits and that he should pay all public charges and rent accrued due in 
respect of the property up to the date of sale. As to his duty regarding incumbrances 
on property sold, we conceive that it will be in accordance with what is generally 
understood to be the law throughout India merely to require the seller, in the absence 
of a contract to the contrary, to pay the interest due on the date of sale and, where 
the property is sold free from incumbrances to discharge all incumbrances thereon then 
existing. As to the implied contracts of a seller, we think it will be enough to provide 
that he shall be deemed to contract that the interest which he assumes to transfer 
to the buyer subsists, and that he has power to transfer the same; provided that 
where the sale is made by a person in a fiduciary character, he shall be deemed to 
contract to the like effect so far only as his knowledge extends. 

As to the buyer’s duties, we would require him in addition to the duties 
expressly imposed by the Bill (sections 12, 15, 16), to pay or tender, at the time and 
place of completing the transfer, the purchase-money to the seller or such person 
as he directs. Power to retain out of the purchase-money the amount of the incum¬ 
brances should, we think, be given to the buyer only when the property is sold free 
of incumbrances. We would expressly require the buyer to re-transfer the property 
when the ownership thereof has passed to him before payment of the purchase-money 
and he fails to pay or tender it. We also think that where the ownership of the 
property has passed to the buyer he should as between himself and the seller, be 
expressly bound to pay all public charges which may become due in respect of the 
property, the principal money due on the incumbrances subject to which the property 
is sold, and the interest thereon afterwards accruing due. 


CHAPTER IV. 

Mortgages of Immovearle Property and Charges. 


C( 


1 1 


The objection raised by one eminent critic, that this chapter deals “with 

matters which do not transfer property, but only create a charge upon it” is one 

which seems to us to rest on an assumption that a transfer must of necessity extend 
to the whole property or interest of the transferor in the subject-matter of the trans¬ 
action. We, considering ownership as generally divisible have regarded the term 
transier” as properly applicable to any interest carved out of the aggregate called 

ownership.” This is consistent with the English law. “A security,” says Mr. Fisher 

in his work on Mortgages, “is a redeemable estate or right which one person has in 
the property of another.” 

We think that the definitions of the four chief kinds of mortgages with which 
this chapter commences, and which were taken from Mr. Macpherson’s well-known 
work, require some modification to adopt them to the various parts of India. Mr. West 
is of opinion that the words ‘without delivering possession’ in the definition of 
‘mortgage by conditional sale’ are not essential, and are opposed to a common practice 
in the Bombay Presidency. Sir Charles Turner considers that transfer of possession is 
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not of the essence of such mortgages although they are very generally combined with 
transfer of possession and usufructuary provisions. 

We are of opinion that writing and registration should be compulsory when¬ 
ever the principal money secured is one hundred rupees and upwards: when the 
principal is less than that sum and the property is not delivered, we would also 
require registration; and in all such cases we think the mortgagor, on payment of 
the amount remaining due, should be entitled to require the mortgagee to register 
an acknowledgment that any right in derogation of the interest transferred to him 
has been extinguished. The requirement of registration will not only discourage 
fraud and facilitate investigations of title; it will also preclude some difficult questions 
as to priority. 

Mr. West would introduce a provision in the section treating of the right to 
redeem, to the effect that if the time fixed for repayment of the mortgage-money 
has been allowed to pass, or if no time has been fixed the mortgagee should be entitled 
to reasonable notice before payment. Mr. Stokes and Sir C. Turner are opposed to 
this provision as unsuited to India. In mortgages for considerable sums the parties 
would sufficiently protect themselves: in the far more numerous cases of mortgages 
for small sums to saukars, it would he inconvenient to require notice. 

We think that a person interested in a share only of the mortgaged property 
should be entitled to redeem his own share only where the mortgagee, or, if there are 
several mortgagees, all of them, has or have acquired a share in the right to redeem. 

The section (61) of the revised draft, declaring the right of an usufructuary 
Usufructuary mortgages, mortgagor to recover possession, should, in Sir Charles 
Turner’s opinion, enable him to do so— 

Where the profits are to be applied in payment of interest at a rate agreed 
or prescribed by law and then in reduction of principal—when the mortgagor pays 
or tenders to the mortgagee, or deposits in Court as hereinafter provided, the sum 
then due thereon ; 

Where the profits are to be taken in lieu of interest and no time is specified 
for redemption ; or where the profits are to be so taken and the mortgage is made 
for a term of years, but it was not the intention of the parties that redemption should 
be postponed to the expiry of the term — when the sum then due on the mortgage is 
paid, tendered or deposited as aforesaid, 

Where the profits are to be taken in lieu of interest and the mortgage is made 
for a term, and it was the intention of the parties that redemption should not be 
allowed before the expiry of the term—when, after the expiry of the term, the sum 
then due on the mortgage is paid, tendered or deposited as aforesaid. 

Explanation .—It is not necessarily to be concluded from the circumstance that 
a mortgage expressed to be made for a term of years that it was the intention of the 
parties that redemption should not be allowed before the expiry of the term. The 
contrary intention may be declared by, or inferred from, other stipulations of the 
contract. 

The case where accessions to mortgaged property have been acquired at the cost 
Accession. of the mortgagee should, we think, be provided for. 

As the law stands, there is no implied contract on the part of the borrower to 
produce a security of any particular degree of safety, or any particular title, as in the 
case of a contract for sale. The implied contracts of the mortgagor should, therefore, in 
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our opinion, be that the interest which he assumes to transfer subsists, and that he has 
power to transfer the same; that the mortgagor will defend, or, if the mortgagee is in 
possession, enable him to defend, the mortgagor’s title to the mortgaged property; that 
where the mortgage is a second or subsequent incumbrance, the mortgagor will pay 
the interest accruing due on each prior incumbrance, and at the proper time discharge 
the principal due thereon. There should also be, in the case of mortgaged leasehold, 
the stipulations specified in the Bill (section 24) as to payment of rent, performance of 
conditions, observance of contracts and indemnity. 

For the section (27) treating of waste by a mortgagor in possession, Mr. West 
would substitute the following : “A mortgagor must not by any act or wilful omission 
de&tro>, or materially impair the value of, the mortgaged property or his interest 
therein as a security for the mortgage-money.” 

W e recommend the omission of the section (28) requiring certain notices, to be 

given i>y mortgagors making, or proposing to make, second and other subsequent 

mortgages. This provision (which was inserted by the Select Committee to which the 

the Bill was referred) is a novelty, and does not seem to us likely to be of any 
practical use. 

Section 84, expressing the present rule in the case of a mortgage by conditional 
sale, treats the mortgagee as having no remedy against the mortgagor personally, 
except in certain specified cases. Mr. West would substitute the following : “A mort¬ 
gagee may sue a mortgagor for mortgage-money which has become payable in all cases 
except those wherein a personal liability has been excluded by express contract or by 
the nature of the mortgage.” 

e, bj anj cause other than the wrongful act or default of the mortgagor or 
mortgagee, the mortgaged property has been wholly or partially destroyed, or the 
security is rendered insufficient, the mortgagee should, we think, be.entitled to require 
the mortgagor to give him within a reasonable time another sufficient security for his 
debt, and if the mortgagor fails to do so, to sue him for the mortgage-money. 

We think that a mortgagee interested in part only of the mortgage-money 
should not be precluded from suing for a partial foreclosure where the mortgagees 
have, with the consent of the mortgagor, severed their interests under the mortgage. 


We would modify section 85 so as to allow powers of sale in all cases where the 
principal money originally secured is five hundred rupees or upwards. They save 
litigation and expense. Their validity has been recognised in many parts of India. 
Moreover, interference with freedom of contract is yrima facie undesirable and it is, 
in our opinion, only small transactions, where the mortgagor is generally poor and 
ignorant, that any real danger exists as to the misuse of such powers. In some cases 
the mortgagor obtains money on easier terms by conferring a power of sale on the 
mortgagee, and the pow r er is usually, and not unreasonably, inserted in mortgages to 
agents of indigo, coffee and similar estates, where the value of the security might be 
considerably impaired, were the property neglected while the mortgagee was seeking a 
sale by order of Court. 

Where the receipts from the mortgaged property are to be taken in lieu of 
interest, or of interest and defined portions of the principal, we do not think that a 
mortgagee in possession should be bound to collect the rents and profits and to repair. 

The section (45) relating to mortgages made to secure the balance of a running 
account and expressing the maximum secured should, we think, be extended to 
mortgages to secure future advances and the performance of engagements. 
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We think that the Court should not postpone the day appointed for payment 
O. 34, R. 3. in a foreclosure-suit unless sufficient security is given as well as 

good cause shown, and* we would modify section 50 so as to enable it to require such 
security. 

The power conferred on a Court to order, in a foreclosure suit, a sale in lieu 
of foreclosure, at the instance of the mortgagee, or at the instance of the mortgagor, 
furnishing security for any balance which may remain unsatisfied by the proceeds of a 
sale, will be novel throughout the greater part of the Mufassal.(l) But it seems to us 
expedient for the mortgagor that the Court should possess this power, and that where 
the sale takes place at the instance of the mortgagee, he should not be allowed to 
recover any balance which he could not have recovered in the event of foreclosure and 
that where the sale takes place at the instance of the mortgagor, the mortgagee obtains 
all that he is entitled to, if he receives his principal money and interest. 

Where a decree has been made for redemption, if the amount due is not paid 
on the day fixed by the Court, the plaintiff, where the mortgage is simple or usufruc¬ 
tuary, should not he foreclosed, nor where the mortgage is by conditional sale, should 
the property be sold. 

Where one of several mortgagors redeems the mortgaged property and obtains 
possession thereof, we think that he should be declared entitled to a charge on 
the share of each of the other co-mortgagors in the property, for his proportion of 
the costs properly incurred in so redeeming and obtaining possession. A decision 
of the late Sadar' Court, North-Western Provinces, is to this effect. The High Court 
of Bombay also has ruled that the purchaser of; the interest of one of several co- 
fikarers in an equity of redemption may redeem the whole property and hold it subject 
to the rights of contribution of the other co.sharers. 

The Bill should, Mr. Stokes and Sir Charles Turner think, provide separately 

'for the rights and liabilities which arise where two or more forms of mortgage are 
combined. 

Mr. Stokes would insert the following : 

‘97. Where a simple mortgagee is, under the contract of mortgage, entitled a 3 
Simple mortgage lessee or otherwise to receive the rents and profits accruing from 
■usufructuary. the mortgaged property, such rents and profits shall, in the absence 

of a contract to the contrary, be credited to the mortgagor against the interest of the 
principal money, and if they exceed the amount due in respect of interest, against the 
.principal money also. In other respects the rights and liabilities of the parties are the 
same a3 if the mortgage were purely simple. 

Where a mortgagee by conditional sale is, under the contract of mortgage, 
Conditional mort- entitled as lessee or otherwise to receive the rents and profits 
gage usufructuary. accruing from the mortgaged property, the rights and liabilities of 
the parties are, up to the date on which tho principal money has become payable, the 
same as if the mortgage were purely usufructuary, and from and after that date the 
same as if the mortgage were purely by conditional sale.” 

Sir Charles Turner thinks that it would be enough to insert a simple declara¬ 
tion that the mortgagee and mortgagor have respectively the same rights and liabilities 
•as are declared to be created in each of the several forms so combined, so far as such 
rights and liabilities are consistent with the mortgagee’s availing himself of any of his 


<I). But see, as to the Presidency of Bombay, Bombay Regulation V of 1827 ad finem. 
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remedies. Mr. West thinks that the general provisions of the Bill sufficiently cover 
this matter. 

There is a common practice on the part of mortgagees of suing their mortgagors 
on the debt as such, and in execution selling the mortgagor’s interest in the property. 
This is purchased by strangers to the mortgage, who are thus virtually defrauded by an 
enforcement of the security, of the existence of which they were wholly ignorant. In 
order to check this practice, we have framed a section providing that where a mort¬ 
gagee in execution of a decree for the satisfaction of any claim, whether arising under 
the mortgage or not, attaches and brings to sale the mortgaged property, or the mort¬ 
gagor’s interest therein, his security shall be extinguished unless before the issue of the 
proclamation under the Civil Procedure Code, section 287, he gives notice thereof to 
the Court executing the decree. 

W e concur with the late Law Commissioners in thinking that mortgage by 
Equitable mort- deposit of title-deeds should not be recognized. It is now hardly 

gages * known in the Mufassal. It is opposed to the policy of our regis¬ 

tration law: it leads to evasions of the stamp-duty; and it is at variance with the 
principle of making the system of transfer of immoveable property as far as possible 
a system of public transfer. When tbe amount secured is Rs. 100 or upwards, it would 
also be inconsistent with our proposed rule requiring a written instrument. 

The section (64) relating to the merger of charges is, in the opinion of Mr. Stokes 
and Sir C. Turner, in exact accordance with the English and Indian decisions on the 
subject. Mr. West would substitute the following : ‘’The holder of one of two or more 
incumbrances may purchase another, or the property subject thereto, and hold the 
same with his original incumbrance as separate interest.” 

For section 54 (as to the right to recover a balance due on a mortgage) Sir 
Charles Turner would substitute the following : — 

‘‘Where the nett proceeds of any such sale are insufficient to pay the amount 
due for the time being on the mortgage, together with the costs, if any. awarded 
to the mortgagee by the decree or in execution thereof, he may recover such balance 
and costs_ 


If the sale has been made in a suit for foreclosure, under the last paragraph of 
section 87, in execution of the decree, by enforcing the security: and if such security 
is a bond, with sureties, both against such sureties and the principal ; 


in any case, if under the contract the mortgagee w 7 as entitled to any other 
remedy for the recovery of the mortgaged-debt in addition to a sale of the property 
sold, and such other remedy has been claimed and decreed in execution of the 
decree ; but 

if such other remedy has not been claimed and decreed; then by subsequent 
suit, unless he has by release or abandonment or otherwise lost such other remedy, or 


the suit is barred by limitation.” 

Lastly, w T e all think that the Bill should contain provisions as to serving 

notices, and making or accepting tenders and deposits, under this 
Tender: Notice. chapter when the person concerned is non-resident, or unknown, 
or incompetent to contract. These provisions (which will be found in the revised Bill,, 
sections 101, 102) are novel; but they are suggested by difficulties which have occurred 
in practice. Mr. West is of opinion that the following principles should be explicitly 
set forth: (1) a transaction in disguise, the real intent of which is to make property 
a security for a continuing debt, is to be deemed a mortgage; (2) an unreasonable 
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restriction on redemption is void; (3) time specified is not of the essence of the trans- • 
action for either party. Mr. Stokes and Sir Charles Turner consider that it may be 
left to the Courts to determine in each instance what is the nature of a transaction** 
and whether time is of its essence, and that it would be expedient to do more, in 
respect of restrictions on redemption, than to give effect to the intention of the parties 
when it can be collected from the contract. 


CHAPTER V 


Of Leases of Immoveable Property. 


A high authority objects to this chapter in that it deals “with matters which do 
not transfer property, but only create a limited interest in it ” This is not, we venture 
to think, in accordance with either English or Indian law. The lessor not only 
creates, but conveys, an interest in the property concerned. We conceive, and have 
defined, a lease to be a transfer of a right to enjoy specified immoveable property, 
made in consideration of a premium or a rent. Such a right is “property, ’ and the 
present chapter therefore, in our opinion, rightly falls within the scope of a Eill entitled 
‘‘The Transfer of Property Act.” 


We would require all leases from year to year, or for any term exceeding 
one year, or reserving a yearly rent, to be made by registered assurance. This 
agrees with the rule in the Registration Act (III of 1877), section 17, save that it 
omits the power given by that Act to the Local Government to exempt leases for 
terms not exceeding five years and for annual rents not exceeding fifty rupees. It 
is hardly necessary to point out that it also carries out the policy above referred to, 
of rendering the system of transferring immovable property as far as possible a system 
of public transfer. 

As to the respective rights and liabilities of the lessor and lessee, we would 
expressly recognise the right to distrain, subject to the local law relating to distress. 
We think that the lessor’s implied contract for quiet enjoyment should not in India 
be limited to the acts of the lessor or his transferees, or any person claiming through 
him or them. Where any material part of the property leased is by vis major destroyed 
or rendered substantially and permanently unfit for the purpose for which it was let* 
we recommend that the lessee should have the option of treating the lease as void* 
The lessee should, we think, in the absence of a contract or local usage to the con¬ 
trary, be bound to make good only such defects as have been caused by his own act or 
default. 


As to the effect of a surrender on an under-lease, we think that when the under¬ 
lease has been granted on terms and conditions substantially the same (except as regards 
the amount of rent) as those of the original lease, the under-lease should not be pre¬ 
judiced. Mr. West thinks that the original lessor ought to be guarded against loss 
through sub-leases at reduced rents, and that sub-lessees willing to make good terms of 
the original lease should be guarded against loss by any wilful forfeiture. 

Mr. West would extend the section (73) relating to relief against forfeiture for 
non-payment of rent to all cases free from fraud and wilful neglect and reparable by 
damages. 

Local legislation as to the relations of zemindar and raiyat being so copious and 
elaborate, we think, that the provisions of this chapter should not apply to leases for 
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agricultural purposes, except in so far as the local Government may declare all or any 

of such provisions to be so applicable, together with, or subject to, those of any local 
law for the time being in force. 


CHAPTER VI. 

Of Exchanges. 

This chapter will supply a distinct defect in the Contract Act. We would define 
Exchange,” not as an agreement, but as the fulfilment of an agreement by mutual 
transfer of dominion, and accordingly make the first section of this chapter run thus;— 

-When two persons mutually transfer the ownership of one thing for the owner¬ 
ship of another neither thing nor both things being -money only, the transaction is 
called an exchange’. 

A transfer of property in completion of an exchange can be made only in manner 
provided tor the transfer of such property by sale.” 

The effect of this will lie to render a registered assurance necessary in the case 
ol an exchange of land worth one hundred rupees or upwards. Here, again, we have 

borne m mind the expediency of rendering the system of transfer of immoveable pro- 
perry as iar as possible a system of public transfer. 

^e think the clause (section 77) relating to the right of a party evicted from a 
thing received in exchange should be made subject to a contract to the contrary. 

In accordance with the suggestion of a distinguished Native lawyer, Srinivasa 

Gifts. Eao ’ we recommend the insertion here of a chapter on Gift inter vivos , 

saving of course the rules of Muhammadan law on this subject. We have 
framed some sections on this subject which will be found in chapter VII of the revised 
draft of the Transfer of Property Bill annexed to this Report. They define “gift” : they 
show how a transfer must be effected for the purpose of making a gift (a) of immove¬ 
able property, and (b) of moveable property : they require registration in the case of 
guts of immoveable property of whatever value (Act III of 1S77, section 17, clause a ), 
and in the case of gifts of moveables, whenever the property given is not delivered : 
they provide a rule as to the effect of giving benefits to the persons attesting gifts of 
land : they declare that a gift comprising both existing and future property is void as 
to the latter, and that a gift of a divisible thing to two or more donees, of whom one 
does not accept it, is void as to the interest which he would have taken had he accepted 
it. They show when a gift may be suspended or revoked. They exempt the donor from 
warranty. They deal, finally, with onerous and with universal gifts. Gifts of one’s 
whole propeity to a relation or friend are not uncommon before an execution or in 
anticipation of insolvency. For such cases of fraud section 53 of the revised Bill w^ould 
pio\ide when the property is land. But an universal gift may conceivably be honest 

and comprise moveable property. It should, therefore, w*e think, be specially pro¬ 
vided for. 

Of these provisions it may be said, generally, that some have not hitherto been 
declaied by the legislature or the Courts; but they proceed on principles already 
recognized. The rule declaring universal donee liable personally for the donor’s debts 
due at the time of the gift to the extent of the property given is not only obviously 
equitable but is, as w r e have said, required to meet a not uncommon fraud. It is also in 
onformity with Hindu law. 


o 
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CHAPTER VII. 

Of Transfers of Debts. 

We think that this chapter should be entitled ‘“Of Transfers of Actionable 
'Claims,” and that its provisions as to charges on debts and beneficial interests in 
moveable property should be omitted. We would provide rules as to the application 
and extent of the warranty of the solvency of a debtor. We think that in India it 
would be expedient to declare that, as a rule, when an actionable claim is sold, he, 
against whom it is claimed, is discharged by paying the buyer the price and incidental 
expenses of the sale with interest from the date of payment. Lastly, we think that no 
judge, pleader or other officer connected with Courts of Justice should be capable of 
buying any actionable claim falling under the jurisdiction of the Court in which he 
exercises his functions. 

We have inserted in the repealing schedule the Statute of Uses (27 Hen. VIII, 
c. 10). It has no operation in the Mufassal; and in the Presidency-towns it will be 
anconsistent with the provisions of section 8 of the Bill as now revised. 

We annexed to this Report a copy (marked A) of the Bill as we have revised it. 


FINAL REPORT OF THE SELECT COMMITTEE, 1881. 

(Gazette of India , IS81 , Pt. V, P. 305.) 

The following Third (final) Report of a Select Committee, together with the 
Bill as settled by them, was presented to the Council of the Governor-General of 
India for the purpose of making Laws and Regulations on the 11th March, 1881: — 

We, the undersigned Members of the Select Committee to which the Bill to 
define and amend the law relating to the Transfer of Property was referred, have the 

honour to state that the Report of the Indian Law Commissioners, 1879, was duly 

•communicated to us. We have carefully considered so much of it as relates to that 
Bill, as well as the papers specified in the annexed list, and, in compliance with the 
wish of the Secretary of State for India, as expressed in his despatch (Legislative) 
No. 37, dated 7th October, 1880, we have now the honour to present this our third 
Report. 

We agree generally in the enlargement of the Bill effected by the Law Com¬ 
missioners, and we shall in this Report refer to the Bill as settled by them, and 

.published in the Gazette of India for the 17th and 24tli January, 1880. 


CHAPTER 1. 

Preliminary. 

We have rendered the definition of “attached to the earth” inapplicable to 
‘objects which merely rest upon the earth. And we have amended the definition of 
'‘Notice” by making it apply expressly to a case where a person wilfully abstains from 
search in a register which he ought to have made. 
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CHAPTER II. 

Transfer of Property by Act of Parties. 

This Chapter, after declaring what rights are inalienable and by what persons 
transfers may be made, proceeds to declare restrictions of the transfer of property 
called for in the interests of society. These restrictions are in substance identical 
with those contained in the Indian Succession Act, and rights and liabilities arising 
out of customs or personal laws are sufficiently saved by section 2, clause (a). 

We have amended section G (as to what may be transferred) in these respects- 

First, we have in the first clause substituted “Act” for “section.” The effect 
will be to place Hindus on the same footing as Europeans as regards the power to make 
settlements, on marriage or otherwise, on persons not in existence at the date of the 
transfer. Although, no doubt, it has been laid down that the general principle of the 
Hindu law is that donee must be in existence at the time of the gift, such settlements 
are in accordance with native usage. 

Secondly , we have redrawn clause (a) thus:—' "(a) The chance of an heir-apparent 
succeeding to an estate, the chance of a relation obtaining a legacy on the death of a 
kinsman, or any other mere possibility of the same nature, cannot be transferred : the 
chance of a Hindu heir succeeding to property in the possession of a Hindu female 
cannot be transferred to any one except the present or future owner or co-owner of 
the property affected thereby.” 

Thirdly,: we have made clause (c) run thus :— il (c). An easement cannot be 
transferred apart from the dominant heritage.” 

Fourthly , we have extended clause (e) to rights to sue for harm illegally caused 
to property. 

We think that the power to transfer property to or for the benefit of women, 
so that they shall not be able, during their marriage, to transfer or charge the same 
should be confined, as it is now, to women not being Hindus, Muhammadans or 
Buddhists, and we have altered section 10 accordingly. 

It cannot be denied that one school of Muhammadan Law does, as stated in 
the books (Baillie, p. 571), permit a settlement on a person, his children and their 
offspring in perpetuity. But in practice this form of settlement is obsolete, and, if 
made, the Courts would now refuse to recognise it as valid. We think, therefore, that 
section 14, which prohibits this kind of perpetuity, may stand unaltered. 

We have shortened and simplified the sections (38, 34) which deal respectively 
with conditions that a transferee shall perform an act at or before a specified time and, 
like conditions wherein no such time is specified. 

We do not think that the proposition laid down in section 40, as to a Hindu’s 
right to receive maintenance from the profits of immoveable property, can be said to 
be authoritatively settled, and there are good grounds for questioning it. 

We have therefore redrawn the first clause of section 40 thus: — 

‘‘40. Where a third person has a right to receive maintenance or a provision 
for advancement or marriage from the profits of immoveable property, and such pro¬ 
perty is transferred with the intention of defeating the right, such right may be 
enforced against a transferee with notice of such intention or a gratuitous transferee of 
the property affected by the right but not against a transferee for consideration and 
without notice of the right, nor against such property in his hands.” The remainder 
of section 40, though suggested by English cases, is, in our opinion, founded on general 
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principles of equity applicable to India, and may, therefore, fitly be left unaltered in 
the Bill. 

Section 41 has been amended so as to bring a benamidar clearly within its 
operation. 

We have confined section 42 to cases of transfer for consideration by persons 
having authority to revoke the transfer. 

To the section (44) dealing with transfer by one co-owner we have added a 
clause declaring that, when the transferee of a share of a dwelling-house belonging to 
an undivided family is a stranger, nothing in this section shall be deemed to entitle 
him to joint possession or other common or part enjoyment of the house. 

We have confined section 53 to cases of fraudulent transfer. To provide, a 3 it 
now does, for fraudulent forfeitures would involve a change in the law, the conse¬ 
quences of which cannot easily be foreseen. 


CHAPTER III. 

Sales of Immoveable Property 

We agree with Sir Henry Maine as to the desirability of rendering the system 
of transfer of immoveable property a system of public transfer, and we are inclined 
to go a little further in this direction than seemed good to the Law Commissioners. 
Thus, we think that in the case of a reversion or other intangible thing, though its 
value may be less than Rs. 100, the transfer should be made only by registered 
assurance, and we have altered section 54 accordingly. 

As to the duties of the seller, we think that, except where the property is sold 
subject to incumbrances, he should be bound to discharge all incumbrances on the 
property existing at the date of the sale ; that he should not be bound to deliver the 
title-deeds till the whole of the purchase.money has been paid. We also think that the Bill 
may reasonably declare, as it does, that, in the absence of a stipulation to the contrary, 
the seller shall be deemed to contract that the interest which he assumes to transfer 
subsists, and that he has power to make the transfer. But where he sells, in a fiduciary 
character, we would follow the present practice, and declare simply that he shall be 
deemed to contract, that he has done no act whereby the property is incumbered, or 
he is hindered from transferring it. We have altered section 55, clause (a), (7 ’, (8) 
(9), accordingly. 

The proposition laid down in clause (c) (l), that a purchaser is bound to disclose 
any fact unknown to the vendor which increases his interest in the property, e.g., the 
actual or imminent death of a prior life-tenant, has been questioned by a high 
authority. It appears to us in exact accordance with the rule laid down in Turner v. 
Harvey , Jac. 169 ; Ellard v. Lord Leandaff , 1 Ball and B. 241 ; and (on the sale of 
a life-policy) Jones v. Keene , 2 Moo. and R., 348. We have, however, made a verbal 
amendment in this clause. 

As to the duties of the buyer, we have struck out the clause requiring him to 
re-transfer the property sold, where the ownership has passed before payment of the 
purchase-money and he fails to pay or tender it. In such case the seller’s lien is, we 
think, sufficient. 

As to the buyer’s rights, we think that his lien as against the seller for purchase- 
money paid in anticipation should be available against all persons claiming under the 
seller with notice of the payment; we have altered the section accordingly. 
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Where two properties are subject to a common charge and one is sold the 
buyer’s right as against the seller to have the charge satisfied oat of the other property 
does not depend on whether or nod the buyer had notice of the charge We have, 
therefore, struck out of section 56, the words relating to notice. ° 


CHAPTER IV. 

Mortgages. 

We think that in the definition of simple mortgage the expression “makes it a 
collateral security” is likely to give rise to difficulties. We also think that a transaction 
may be a mortgage by conditional sale” although accompanied by possession, and in 
the definition of usufructuary mortgage the words “or agrees to deliver” and '‘actual” 
seem unnecessary. We have therefore amended these definitions as follows ; — 

Simple Mortgage. 

“Where, without delivering possession of the mortgaged property, the mortgagor 
binds himself personally to pay the mortgage-money, and agrees expressly or impliedly 
that, in the event of his failing to pay according to his contract, the mortgagee, shall 
have a right to cause the mortgaged property to he sold and the proceeds of sale' to be 
applied so far as may he necessary, in payment of what may be due to him on the 
mortgage, the transaction is called a simple mortgage, and the mortgagee a simple 
mortgagee.” 

Mortgage by Conditional Sale. 

“Where the mortgagor ostensibly sells the mortgaged property- 

on condition that in default of payment of the mortgage-money on a certain 
date the sale shall become absolute, or 

“on condition that on such payment being made, the sale shall become void, or 

on condition that on such payment being made, the buyer shall re-transfer the 
property to the seller, 

the transaction is called a mortgage by conditional sale, and the mortgagee a 
mortgagee by conditional sale.” 

Usufructuary Mortgage. 

‘Where the mortgagor delivers possession of the projiertv to the mort.-mee and 
authorizes him to retain such possession until payment of the mortgage-money rand to 
receive the rents and profits accruing from the property, and to appropriat them in 
lieu of interest or in payment of the mortgage-money, the transaction is called an 
usufructuary mortgage and the mortgagee an usufructuary mortgagee” 

We agree with the Law Commissioners that the requirement of registration 
will not only discourage fraud and facilitate investigations of title, but that it will also 
preclude some difficult questions of priority. A majority of us, however, think that 
where the principal-money secured is less than Ids. 100, the assurance need not be 
registered. And we have altered the Bill accordingly. Our colleague, Mr. Stokes, 
dissents from this alteration, as, in his opinion, all incumbrances should appear on the 
register: those who mortgage their property for small amounts, as a rule require 
protection from fraud more than those who mortgage for large amounts and the 

* o O 

changes impending in the working of the law will deprive the requirement of registra¬ 
tion of all hardships even in the pettiest cases. 

A majority of ns are of opinion that equitable mortgages by deposit of title- 
deeds should be valid when they are made in Calcutta, Madras, Bombay, Rangoon and 
Karachi. The practice of raising money on such securities has long been established in 
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those towns, and any attempt to disturb it would cause much inconvenience. Here, 
again, Mr. Stokes dissents on tne grounds (a) that such mortgages are opposed to the 
policy of the Registration Law ; (b) that they lead to evasions of the stamp-duty, (c) 
that they are at variance with the principle of making the system of transfer of 
immoveable property, as far as possible a system of public transfer ; and (cl) that, when 
the amount secured is Rs. 100 or upwards, they would be inconsistent with the general 
rule in section 58 requiring a written instrument. 

We think, with Mr. Justice West, that nothing in the section (59) declaring 
the mortgagor’s right to redeem should invalidate any provision to the effect that 
if the time fixed for payment of the principal money has been allowed to pass, or 
no such time has been fixed, the mortgagee shall be entitled to reasonable notice 
before payment or tender of such money. In like manner, we think that nothing in 
sections 82 or 83 should deprive the mortgagee of his right to interest where there 
exists a contract that he shall be entitled to such notice. 


We concur with the Law Commissioners in the solution which they have 
proposed (section 68) of the moot question as to whether a power of sale conferred 
on the mortgagee is invalid, and as there is no prospect of the High Courts or the 
Privy Council making an authoritative declaration on the subject, we think it desirable 
to settle the matter by legislation as soon as possible. 

For the section (98) as to the abandonment of his security where a mortgagee 
attaches and sells the mortgaged property, we have substituted the following : — 

“98. Where a mortgagee, in execution of a decree for the satisfaction of any 
claim, whether arising under the mortgage or not, attaches the mortgaged property, 

be shall not be entitled to bring such property to sale otherwise than by instituting 
suit under section 66.” 

We think that the High Court should have power to make rules for carrvin" 
out the provisions of this Chapter. ‘ ° 


CHAPTER V 
Leases 

This Chapter will, in our opinion, he of practical use in the case of leases of 
buildings, gardens and mines. We agree with the Law Commissioners that it should 
not of itself apply to the relations between zemindar and raiyat, and we think that 

the power given to the Local Government by section 115 (now * 116 ) to extend any 

of the provisions of the Chapter to agricultural leases should only be exercised with 

the sanction of the Governor-General in Council, and that the requisite notification 
should not take effect until the expiry of six months from the date of its publication. 

The rule laid down in section 106, clause (i) as to the removability of tenants’ 
fixtures, has been objected to as not in accordance with the laws in force in this 
country. But it will operate only in the absence of a contract or local usage to the 
contrary, and will not in practice apply to tenants in husbandry. Moreover, it is 
impossible to say, with certainty, what the Law of India on the subject reallv is. 
The Courts would, therefore, turn for guidance to the Civil Law and the Law of 
England. The Civil Law permits a tenant to remove all fixtures where this can he 
effected without material injury to the property, and the strictness of the Law of 
England has been relaxed where the fixtures have been annexed for the purposes of 
trade or manufacture, ornament, furniture and domestic use or convenience. The 
clause in question seems to us to represent, with reasonable accuracy, the rule of Hip 
C ivil and the English Law. 
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CHAPTER VI 
Gifts 

We agree with the Law Commissioners that registration should be required in 
the case of gifts of immoveable property of whatever value. Such gifts are, as a rule, 
made by a written instrument, and as under the Registration Act (III of 1877), 
section 17, clause (a), the registration of such instruments is compulsory, the change 
of the existing law here proposed is almost nominal. 

We have struck out the clause in section 121 (now 122) which is founded on 
the rule in the Succession Act as to bequests to attesting witnesses. It is, we think, 
inapplicable to a transaction inter vivos where the donor can give evidence of his 
intention. 

We have also struck out the section (120), which declares that the donor is not 
bound to warranty. It seems to the majority of-ns useless as denying what no one in 
this country would ever assert. Our colleague, Mr. Stokes, would retain it as precluding 
a doubt which may reasonably be felt by the Courts (see Bourge II, 145). 

We have made verbal and other unimportant amendments in sections 11, 25, 36, 
87. 51. 59. 61, 64, 80. 81. 90, 91, 99, 101, 106, 126 133. 

The Bill, as now settled, seems to us a systematic and useful arrangement of 
the existing law. But we agree with the Law Commissioners that, when the body of 
substantive Civil Law enacted for India is recast in a more compact and convenient 
form than that of a series of fragmentary portions, from time to time passed by the 
legislature, the chapters on sale, mortgage, lease and exchange, contained in the 
present Bill will probably be placed in close connection with the rules contained in 
the Contract Act. Till then, they may fitly be left in a law containing what the 
Contract Act does not contain, namely, general rules regulating the transmission of 
property between living persons. We do not think that these rules, as now amended, 
will substantially alter or add to the existing law, or that they will invade or displace 
the functions of the Judges of the existing Courts. We, therefore, recommend that the 
Bill be passed. Drawn originally in England by the former Indian Law Commissioners, 
it was revised by Sir A. Hobhouse and introduced into the Council of the Governor- 
General in June, 1877. It has since been twice circulated to the Local Governments 
for opinion and publication, and twice reported on by Select Committees, in February, 
1878, and February 1879. It was then carefully revised by the late Indian Law 
Commission. It has now been again revised by us. We think, therefore, of this Bill, 
as of the Bill dealing with negotiable instruments, that it is not now likely to be 
improved without the experiences to be gained from its actual working. We 
recommend, however, that it should be republished in the Gazette of India with this 
report, and in obedience to the orders of the Secretary of State, it must also be sent 
home to him, published in the Local Gazettes, and translated into the vernacular 
languages. 

Our honourable colleagues, Messrs. Grant and Paul, have not been able to 
attend our meetings, and do not, therefore, sign this report. 


The 11th March , 1681. 


\ WHITLEY STOKES. 

) J. PITT KENNEDY. 

) B. W. COLVIN. 

( JOTINDRA MOHAN TAGORE. 
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THE TRANSFER OF PROPERTY (AMENDMENT) BILL, 1929. 

REPORT OF THE SPECIAL COMMITTEE. 

(Gazette of India , 1929, Pt. V, P. 71.) 

To 

HIS EXCELLENCY THE GOVERNOR-GENERAL IN COUNCIL 

In accordance with the Legislative Department Resolution No. F. 43 27-G dated 
the 25th April, 1927 (Appendix A), we, the members of the Committee appointed by the 
Government of India to examine the provisions of the Bill to amend the Transfer of 
Property Act (4 of 1882), have the honour to submit the following Report : — 

1. The constitution of the Committee was as follows ; — 

Chairman . 

The Hon’ble Mr. S. R. Das, Law Member to the Council of the Governor- 
General. 

/ • Members. 

(1) Mr. B. L. Mitter, Advocate-General, Bengal. 

(2) Mr. D. F. Mulla, M.A., LL.B., Advocate, High Court, Bombay. 

(3) Dr. S. N. Sen, M.A. LL.B, Advocate, High Court, Allahabad. 


Secretary. 

Mr. J. R. Dhurandhur, B.A., LLB., Assistant Secretary to the Government of 
Bombay, Legal Department. 

Mr. W. T. M. Wright, C. I. E., I.C.S., Secretary to the Government of India, 
Legislative Department, and Mr. D. G. Mitchell, C. I. E., I. C. S., Joint Secretary and 
Draftsman to the Government of India, attended the Meetings of the Committee. 

2. The Committee assembled at Simla on the 27th April, 1927. The first 
meeting of the Committee was held on the 5th May, 1927, and it continued its deli, 
berations till the 22nd June, 1927, when the last meeting was held. Dr. Sen left 
Simla on the 15th June, 1927. By that time, however, we were able to revise the whole 
Bill for the amendment of the Transfer of Property Act and the Supplementary Bill. 
Such further alterations as were found necessary in our drafts after he left have his 

approval. 

3. Two Bills were submitted for our consideration, one relating to the 
amendment of the provisions of the Transfer of Property Act itself and the other 
a Supplementary Bill dealing with consequential amendments in the following Acts :— 

(1) The Married Women’s Property Act, 1874, section 8. 

(2) The Code of Civil Procedure, 1908, Order 34. 

(3) The Indian Registration Act, 1908, sections 17, 48 and 49. 

(4) The Indian Succession Act, 1925, Ss. 115 to 117. 

The notes on clauses setting forth in detail the reasons for the proposed amend. 


ments were also placed before us. 

4. Although the Transfer of Property Act was enacted on the 17th February, 
1832, it was in 1870 that its first draft in the form of rules was prepared by the First 
Indian Law Commission, consisting of Lord Komilly, M. R. Sir Edward Ryan 

formerly Chief Justice of Bengal, Lord Sherbrooke, Sir Robert Lush and Sir John 
McLeod who assisted Lord Macaulay in framing the Indian Penal Code. The Bill was 
again examined in 1879 by the Second Indian Law Commission consisting of Sir 
Charles Turner the then Chief Justice of Madras, Sir Raymond West, Judge of the 
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Bombay High Court, and Mr. Whitley Stokes- Law Member of the Governor-General’s 

Council. It appears that no less than seven Bills were prepared before the final Bill 

was passed into law in 1S82. We fully recognize that any attempt to amend an Act 

which was the result of such long and careful consideration at the hands of eminent 

lawyers and jurists has to be made with the utmost caution. On the other hand, the 

passage of time has brought recognition to new principles in the law of property,' and 

the conflict of judicial decisions with regard to some of its provisions and defects 

revealed by experience of its working for nearly half a century has made a revision of 
the Act necessary. 


5. During the period of forty-five years that the Act has been in force, a large 
mass of conflicting decisions have arisen with regard to various provisions. As early as 
1903 in his letter, dated the 21st August, 1903, Mr. Justice Eampini (afterwards Sir 
Robert Fulton) while commenting on the Bill introduced for the amendment of 


section 59 of the Transfer of Property Act suggested to the Government of India the 

propriety of undertaking a general and thorough revision of the Act. In paragraphs 3 
and 4 of his letter, he observed as follows : 


“The Transfer of Property Act was passed nearly twenty-five years ago, and was 
the first Act of the Legislature to embody the provisions of the Bengal Regulations of 
1798 and 1806 and of the Bombay Regulation of 1827. It is usual to revise the Codes 
of the Indian Legislature after periods of about twenty years, and it is the more 
necessary to do so in the case of the Transfer of Property Act, because (l) it is the first 
Act dealing with a branch of law it relates to, and (2) during the past twenty-five years 
a large mass of conflicting case-law on the subject has grown up which it is advisable 
now either to embody in the Act or to set aside.” 

“Dr. Rash Behari Ghosh has observed in the preface to the 3rd edition of his 
work on ‘The Law of Mortgage in India’ that ‘there is scarcely a single section in the 
chapter on mortgages in the Transfer of Property Act on which conflicting rulings 
cannot be found. I would go even further and say that not only in respect of the 
chapter on mortgages but in respect of almost all the chapters of the Act there is a 
conflict of opinion between several High Courts.” 


6. Since the passing of the Transfer of Property Act in 1882, its provisions 
have been amended on twelve occasions.* But it does not appear that the general 
revision of the Act was undertaken or any new principle of importance or substance 
introduced. 


*(1) Act III of 1885, amending sections 1, 4, 6 (i) and 9. 

(2) Act XV of 1895, saving Crown grants. 

(3) Act II of 1900, amending sections 3, 6 (c) and (h) and Chapter VIII. 

(4) Act VI of 1904, amending sections 1, 59, 107 and 117. 

(5) Act V of 1908, repealing sections 85 to 90, 92, 94, 96 and 97 and re-enacting them in Order 34 

of the Code of Civil Procedure. 

(6) Act II of 1915, amending sections 59 and 69. 

(7) Act XXVI of 1917, validating certain transactions made in Agra and Oudh and saving them 

from the provisions of section 59. 

(8) Act XXXVIII of 1920 amending sections 1 and 117. 

(9) Act XXXVIII of 1925, amending section 130. 

(10) Act XXVII of 1926, amending section 3 and inserting the definition of ‘attestation* which 

was further amended by Act X of 1927. 

(11) Act X of 1927, amending section 3. 

(12) Madras Act III of 1922, modifying the whole Act so as to give effect to the provisions of the 

Madras City Tenants’ Protection Act, 1922. 
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7. Most of the provisions of Act IV of 1882 had been based on the decisions of the 
Courts of Equity in England before 1881, which had already been followed by Indian 
Courts. The Conveyancing Act, 1881 (44 & 45 Viet., c. 41) was passed in the previous 
year, but with the exception of a few provisions, such as sections 57, 61 and 69 of the 
Transfer of Property Act, the provisions of that Act were not used in drafting Act IV of 
1882. Since 1882 the Conveyancing Act has been revised in England several times 
and the whole law of property is now consolidated and codified in the new Property 
Act, 1925 (15 & 16 Geo. V, c. 20). 

8. In examining the two Bills which were submitted for our consideration, we 
have scrutinised the provisions of the Transfer of Property Act section by section in 
order to ascertain if any of the sections not included in the Bills required amendment 
in view of the amendments proposed in the Bills or in the light of judicial decisions or 
other circumstances With regard to the provisions which are based on the principles of 
English law or the decisions of English Courts, we have carefully examined the provi. 
sions of the English Property Act to see whether any change is necessary on the lines 
of the provisions of that Statute. Where it was found that the existing provisions of 
the Act or the new provisions proposed to bo introduced in the Bills could be drafted 
on the lines of the English Act, we have tried to do so. In our opinion this will facili¬ 
tate the interpretation of those provisions as the Courts will have the benefit nf 
English decisions. 

9. It was brought to our notice that the following points in connexion with the 

two Bills remitted to our consideration had been circulated to Local Governments for 
opinion: 

(1) The application of the Transfer of Property Act to territories to which it 
has not yet been applied, e.g., Burma, Sind and the Punjab. 

(2) The omission of the provision in section 2 exempting or saving the rules 
of Hindu, Muhammadan and Buddhist laws from the operation of the orovisinns 
Chapter II of the Transfer of Property Act. 

(3) The provision making registration amount to notice of documents 
registered. 

(4) Compulsory registration of all sales, mortgages and leases. 

(5) The provision requiring leases to be executed by both parties. 

(6) The application of Chapter VII of the Transfer of Property Act, relatin 
to gifts, to cases governed by the Hindu, Muhammadan and Buddhist laws. 

The opinions received were placed before us and we have carefully considero/l 
the amendments in their light. 

10. In the Bills submitted to us the policy which appears to have been followed 
was that no amendment should be attempted which would merely effect an improve 
ment in wording, but that now principles of importance which had been judicially 
recognised since the passing of the Act should be incorporated. In our opinion it is a 
sound course to follow, particularly in an Act which has been in force for forty five 
years and to whose phraseology the general public and the legal profession have become 
accustomed. Again, it is not safe to alter any wording which has received judicial 
interpretation, when the interpretation has not led to any inconvenience in practice or 
miscarriage of justice. We also agree that the Act must be amended to embody new 
principles. In the amendments which we propose we have also endeavoured to remedy 
any defect which has led to inconvenience or anomalous results. We have also acted on 
the principle that it is undesirable to attempt to provide in detail for every possible 
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contingency. No elaboration can be exhaustive, and the cnly result of over.eliboration 
would be to cramp the action , of the Courts an l to encourage technicilities. Where 
there has been a conflict of decisions we have endeavoured to set it at rest. 

11. Detailed reasons for all amendments propose 1 by us are given in the notes 
on clauses, hut we think it desirable to draw special attention to some of the important 
points of principle which are included in the two Bills. 

In the Transfer of Property Act the following important amendments are 

suggested : 

(i) The omission of the words ‘Hindus and Buddhists’ in section 2 whereby the 
provisions of Chapter II will apply to all cases except these governed by a special rule 
of Muhammadan law (clause 3 of the main Bill) : 

(H) (a) the provision making registration amount to notice of a registered 
document; 

(b) the provision making constructive notice to an agent notice to the 
principal (clause 4 of the main Bill) ; 

(Hi) the validity of transfers in favour of a class, when some members of that 
class are unable to take (clause 8 of the main Bill); 

(iv) the valility of a direction as to accumulation for a certain period and for 
certain purposes (clause 9 of the main Bill); 

(v) the statutory;;.recognition of the doctrine of part-performance (clause 15 of 

the main Bill); 

(vi) the compulsory registration of sales and mortgages relating to immoveable 
property of whatever value, and of all leases except those from month to month or for 
anv term not exceeding one month (clauses 16, 19 and 54 of the main Bill); 

(vii) the abolition of the remedy of foreclosure in the case of all mortgages 
except a mortgage by conditional sale or an anomalous mortgage providing expressly 
for foreclosure (clause 30 of the main Bill); 

(viii) the provision compelling a mortgagee to exhaust his remedies against 
the mortgaged property before enforcing his personal remedy (clause 32 of the main 

Bill) ; 

(ix) the amendment of the provisions regarding sale without the intervention of 
the Court (clause 34 of the main Bill); 

(x) the extension of the principle of ‘subrogation’ (clause 46 of the main Bill); 

(xi) the modification of the law of ‘merger’ (clause 50 of the main Bill); 

(xii) the provision requiring leases to be executed by both parties (clause 54 of 

the main Bill). 

12. In Order 34 of the Code of Civil Procedure the important amendments are 


suggested on the following points: 

(i) it is made clear that the right of redemption is not extinguished till a final 
decree is passed or till a sale held in execution of the mortgage decree is confirmed; 

(H) detailed provisions are included for the award of interest (clauses 4 and 6 of 

the supplementary Bill). 

13 The forms in Appendix D to the First Schedule to the Code of Cn il Proce¬ 
dure relating to mortgage decrees are made to conform strictly to the amended rules in 
Order 34. We have revised the forms and amplified them, and have added some extia 
forms. We hope these forms will facilitate the drawing up of decrees in mufasal 
Courts. In cases where several persons entitled to redeem are parties to a mortgage 
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suit, we propose to abolish the system of allowing successive periods of redemption 
(Clause 8 and Schedule I of the supplementary Bill). 

14. In the Indian Registration Act we propose to provide that assignments of 
decrees, orders and awards relating to immoveable property and compromise decrees 
which affect immoveable property should always be registered. We also propose that 
sections 48 and 49 should be amended to empower Courts to admit unregistered docu¬ 
ments in evidence in giving effect to the doctrine of part-performance (clause 9 of the 
supplementary Bill). 

15. In the Indian Succession Act, 1925, amendments are suggested conforming 
to the amendments of sections 15 to 18 of the Transfer of Property Act (clause 10 of 
the supplementary Bill). 

16. A provision is added in Chapter II of the Specific Relief Act to give effect 
to the principle of part-performance, embodied in the proposed new section 53A in the 
Transfer of Property Act (clause 3 of the supplementary Bill). 

17. In conclusion, we desire to place on record our great sense of obligation to 
our colleague, Mr. J. R. Dhurandhur, B.A., LL.B., of the Bombay Judicial Service, who 
has, throughout the proceedings of the Committee, acted as Secretary and brought to 
bear upon the work great industry which has been of considerable assistance to us in 
the preparation of this report. We also desire to express our acknowledgment to Mr. 
W. T. M. Wright, C.I.E., I.C.S., and Mr. D. G. Mitchell, C.I.E., I.C.S., of the Legislative 
Department, for the great assistance they have rendered to us in drafting the clauses of 
the Bill. 


SIMLA, 

29th July , 1927. 

CALCUTTA, 

27th July , 1927. 
BOMBAY, 

20th July , 1927. 
ALLAHABAD, 

20th July , 1927. 

SIMLA, 

10th August , 1927. 


S. R. DAS, 

Chairman. 

B. L. MITTER. 

D. F. MULLA. 
SURENDRANATH SEN. 
J. R, DHURANDHUR, 

Secretary. 


NOTES ON CLAUSES. 

Clause 2 , Section 1 . — We have proposed that paragraph 3 of section 54 of the 
Act should be omitted. Consequential amendments have, therefore, been made in 
sections 1 and 4 of this Act by deleting the reference to paragraph 3. 

Clause .9, Section 2. — Section 2, which is a saving clause, does not provide that 
Chapter II shall not apply to Hindus, Muhammadans or Buddhists; it merely saves any 
rule of Hindu, Muhammadan or Buddhist law which is not consistent with its provisions. 
The chapter contains general rules regarding transfers. It is obvious that sections 5 to 
10 contain rules which are of general application and do not in any way contravene 
any rule or principle peculiar to the personal laws of Hindus or Buddhists. So also 
sections 38 to 53 are not peculiar to any particular system of law and are rules of 
justice, equity and good conscience. Sections 11 to 35 correspond to parallel provisions 
of the Indian Succession Act, and were introduced in the Transfer of Property Act in 
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order to bring the rules which regulated the transfer of property between living persons 

mto harmony with the rules affecting its devolution upon death. Sections Iff and 20 

re ate to transfers in favour of unborn persons, and section 14 enacts a modification of 

the rule against perpetuity. According to strict principles of Hindu law, as laid down 

by the Privy Council decision in Tagore v. Tagore , (I. A. Sup. Vol. 47), transfers or 

be ( )nests in favour of unborn persons are wholly void. That principle is, however, now 

^ Disposition of Property Act (XV of 1916) and by Madras Acts 

(I of 1914 and \III of 1921). So far, therefore, as the rules of Hindu law are eon- 

cerned,, the saving clause in section 2 seems unnecessary and we propose that the word 

inuu be omitted from that section. We also understand that the Government of 

Burma as well as the Rangoon High Court have no objection to the omission of the 

word •Buddhist’from the last paragraph in section 2. We, therefore, propose to omit 

tnat word also. In view of this and the changes proposed to be made in sections 15 and 

16 ot this Act and also sections 115 and 116 of the Indian Succession Act, we consider 

that it is not necessary that the Hindu Disposition of Property Act, 1916, and the 

Madras Acts of 1914 and 1921, referred to above, need be kept in force. We propose 
that those Acts be repealed. 

Since the rules contained in Chapter II are not in all cases in conformity with 
the personal law of Muhammadans, we have retained the word ‘Muhammadan’. 

Clause -4, Section 3. — ‘Notice,’ as defined in section 3, includes both actual and 
constructive notice. There is a conflict of decisions whether the registration of a docu. 
ment under the Indian Registration Act is of itself constructive notice of the transaction 
effected by the document. The High Courts of Bombay and Allahabad hold that it is 
(I. L. R. 6 Bom. 168, 9 Bom. 427, 26 Bom. 588, 16 All. 478). The Madras High Court 
hold that registration does not amount to notice in any case. In I. L. R. 15 Mad 268, 
it was observed that if the Legislature desire to regard registration as notice, it would 
have said so in express words. In some eases the Calcutta High Court took the same 

view as the Madras High Court (I.L.R, 23 Cal. 790, 27 Cal. 7). In 2 C W N 250, Sir 
Lawrence Jenkins observed : — 

“Apart from authority, I should have thought, having regard to the statutes 

applicable m this country, that the proposition involved is not one of law but of fact, 

that as each case arises it should be determined whether in that individual case the 

omission to search a register, taken together with other facts amounts to such gross 

negligence as to attract the consequence which results from notice; and it well may be 

that this test will serve to reconcile the apparent conflict of view that at first sight the 
cases suggest.” 

I oil owing that decision in 7 C. W. N. 11, the same High Court held as follows: 

Whether registration is or is not notice in itself depends, we think, upon the 
facts and circumstances of each case, upon the degree of care and caution which an 
01 dinary prudent man would necessarily take for the protection of his own interest by 
search into the registers kept under the Registration Act.” 

The question was considered by the Judicial Committee in Tilakdhari Led v. 

7th cl dan Led (L. R. 4/ I. A. 239). After reviewing all the Indian decisions, their 
Lordships of the Privy Council approved of the view taken in the Calcutta cases in 
2 C. W. N. 750 and i C. W T . N. 11, and observed: — 

Their Lordships are impressed with the view that, since registration has for 
nearly two centuries been held not to operate as constructive notice in this country, 
and the knowledge of this law, which was then old, must have been present to the 
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Indian Legislature when they framed the different Indian Registration Acts, and the 
definition of notice in the Transfer of Property Act, yet none the less they have 
omitted to state the principle for which, according to the appellants’ contention, it is 

essential that the register should provide.For these reasons, their 

Lordships think that notice cannot in all cases be imputed from the mere fact that a 
document is to be found upon the Indian register of deeds.” 

The test laid down in 2 C. W. N. 750 and approved by tne Privy Council 
would, as stated by Sir Rash Rehary Ghose, inevitably lead to much perjury and liti¬ 
gation. (Ghose on Mortgage, Vol. I, p. 478.) At page 252 of the report in Tilakdhari’s 
case, the Judicial Committee also observe that the real purpose of registration is to 
secure that every person dealing with property, where such dealings require registra¬ 
tion may rely with confidence upon the statements contained in the register as a full 
and complete account of all transactions by which his title may be affected, unless 
indeed he has actual notice of some unregistered transaction which may be valid apart 
from registration. 

In America, registration of a conveyance has been deemed to operate as con¬ 
structive notice to all subsequent purchasers of any estate legal or equitable in the 
same property. The reason assigned for the application of this doctrine is as follows: 

“The reasoning upon which this doctrine is founded is the obvious policy of the 
Registry Acts, the duty of the party purchasing under such circumstances to search 
for prior encumbrances, the means of which search are within his power, and the 
danger of letting in parol proof of notice or want of notice of the actual existence of 
the conveyance. This doctrine certainly has the advantage of certainty and universality 
of application; and it imposes upon the subsequent purchasers a reasonable degree of 
diligence only in examining their titles to estates” (Story on Equity Jurisprudence, 
Art. 584, pp. 510 and 511). 

In England also in the counties of Middlesex and Yorkshire, where the system 
of local deed registries -prevails, section 197 of the Property Act, 1925, provides that 
registration in a local deed registry of a memorial of any instrument transferring or 
creating a legal estate or charge shall be deemed to constitute actual notice of the 
transfer or the creation of the legal estate or charge to all persons and for all 
purposes whatsoever as from the date of registration and so long as the registration 
continues in force. So also under section 198 in the case of instruments which are 
registered under the Land Charges Act, 1925, it has been provided that registration 
shall be deemed to constitute actual notice of such instrument to all persons and for 
all purposes connected with the land affected. 

In our opinion, in a country like India, where the system of registration has 
been generally applied, if registration is to be held as not implying notice, one of the 
objects for which instruments are required to be registered would be defeated. More¬ 
over, as will be seen below, one of the important changes suggested by us is “compul¬ 
sory registration.” It is, therefore, necessary that express provisions should be made 
in the Act making it clear that registration of an instrument relating to immoveable 
property amounts to notice of the instrument from the date of the registration. For 
this purpose we propose to add Explanation 1 to the definition of ‘Notice’ in section 8. 

It is not clear how far possession is to be regarded as notice. In some cases it 
has been held that possession amounts to such notice of title as the person in posses, 
sion may have (l.L.R. 25 All. 8G6, 1G Mad. 148.). In other cases, Courts have felt 
difficulty in expressing any opinion on the point (I. L. R. 8 Cal. 597). Possession 
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which operates as notice, however, must be actual possession. It does not seem reason¬ 
able that a person entering into a transaction regarding immoveable property snoulc? 
be in a position to ignore the question of possession or should neglect to inquire into 
the nature of the possession or the title of the person who is in actual possession of 
such property, if he is not the person with whom he is dealing. We propose to add 
Explanation II to the definition of ‘notice’ providing that the person dealing with any 
immoveable property shall be deemed to have notice of the title of any person who 
for the time being, is in actual possession thereof. It may be noted that notice in this- 
case is not extended to possession which is merely of a constructive nature. The 
Explanation is in accordance w r ith Illustration 8 to section 27 (b) of the Specific Relief 
Act. 

The last portion of the existing definition of notice which relates to notice 
through an agent seems to us to be defective. It provides that a person has notice of 
the fact wdien information of the fact is given to or obtained by his agent under the 
circumstances mentioned in section 229 of the Indian Contract Act. The words “given 
to or obtained by his agent” used in the definition suggest that the rule is restricted to 
the facts of which the agent has actual knowledge, or, in other w’ords, express notice 
(vide observations of Pontifex, J., in I.L.R. 4 Cal. 897). The reference to section 229 
of the Indian Contract Act does not extend the scope of the definition. That section 
merely provides that in order that notice to an agent should be notice to a principal, it- 
must be given to, or the information must be obtained by, the agent in the course of 
business transacted by him for the principal. According to a well-established principle* 
the general rule is that an agent stands in the place of the principal for the purpose of 
the business in hand, his acts and knowledge being considered as the acts and know¬ 
ledge of the principal. As observed by the Judicial Committee in Ramjxil Singh v. 
Balbacldar Singh (29 I. A. 208) : 25 All. 1, ‘‘it is not a mere question of constructive 
notice or inference of fact, but a rule of law which imputes the knowledge of the 
agent to the principal, or (in other words) the agency extends to receiving on behalf of 
his principal, of whatever is material to be stated in the course of the proceedings.” In 
Jlohori Bibee v. Dhurmodas Gliose (80 I. A. 114), their Lordships of the Privy Council 
held that, although the principal was absent from Calcutta and personally did not take 
part in the transaction, his agent in Calcutta stood in his place for the purposes of the 
transaction and the acts and knowledge of the latter were the acts and knowledge of 
the principal. If notice to the agent, whether actual or constructive, is not made notice 
to the principal, it has been said that “notice would be avoided in every case by 
employing agents.” [Berwick cC Co. v. Price , (1905) 1 Cli. 682.] 

The general rule that the knowledge of the agent is the knowledge of the 
principal has no doubt certain limitations. It is necessary that the matter for which 
the agent was employed should be taken into consideration. It is necessary that the 
agent should be acting in the course of the particular business for which he was 
employed (84 I. A. 179). This general principle is now embodied in section 199 of 
the English Property Act, 1925. We propose, therefore, to add Explanation III to the 
definition. 


Clause 5, Section 4. — As stated in the note to section 1, reference to para. 8 
of section 54 is omitted in this section. The reference in this section to the Indian. 
Registration Act of 1877 is changed to the Act of 1908 which is now in force. 


Clause 6', Section 6 . — Section 6, which enumerates property of different kinds 
which cannot be transferred, includes in clause (d) an interest in property restricted in 
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its enjoyment to the owner personally. A right to receive maintenance is a personal 
right, although any particular property or the income thereof may be charged with it. 
It is in accordance with public policy that these rights which are generally created for 
the maintenance or personal enjoyment of a qualified owner, e. g., a Hindu female, 
ought to be inalienable; but in some cases it has been held that if the amount of 
maintenance is fixed by an agreement or by a decree, it can be assigned. (I.L.R. 5 
Bom. 99, 38 Cal 13.) Although an agreement or a decree would make such right 
definite, it is nevertheless a right created for the personal benefit of the qualified 
owner and should not be alienable. Section GO of the Civil Procedure Code which 
protects such right from the process of a Civil Court does not make any exception 
in the case of maintenance fixed by agreemennt or decree. The above reasoning, 
however, does not apply to arrears of maintenance which have accrued due. To make 
the position clear, we suggest that the following clause should be inserted as 
clause ( dd), viz. :— 

"(del) a right to future maintenance in whatsoever manner arising or secured 
or determined cannot be transferred.” 

' Section 10. — We have not suggested any change, but it is a question of 
policy whether the principle embodied in the section should be extended to Hindus* 
Muhammadans and Buddhists. 

Clauses 7 and 11 , Sections 11 and 40. — Sections 11 and 40 of the Act refer 
to affirmative and negative covenants in a transfer. Section 11 refers to rights as 
between a transferor and a transferee, while section 40 relates to the rights of third 
parties against transferees. The words “to compel its enjoyment” used in the second 
paragragh of section 11 and in the first paragragh of section 40, indicate that affirmative 
covenants for the beneficial enjoyment of one piece of the property of which the other 
piece has been transferred can in all cases be enforced. This paragraph seems to have 
been based on the observations of Lord Cottenham in Tulk v. Sloxhay , 2 Ph. 774, 
a case decided in 1848. But in later English decisions, such as Haywood v. Brunswick 
Building Society (8 Q. B. D. 403), the observations in Tulk’s case were not approved 
and it is now settled that except in certain special cases affirmative covenants cannot, 
be specifically enforced. Thus, in Austerberry v. Corporation of Oldham , (18S5) 29 
Ch. D. 750, a covenant to spend money on the land was held as not binding on the 
purchaser of the land, although he had notice of the same. Indian Courts have 
followed the same principle (27 Bom. L. R. 73). We propose that the second paragraph 
of section 11 and the first paragraph of section 40 should be so amended as to make 
it clear that, although an affirmative .covenant is not by itself invalid as between a 
transferor and transferee (section 11), negative or restrictive covenants only can be 
specifically enforced against a third person (section 40). 

Clause 8 , Section 15 — Section 15 of the Transfer of Property Act deals with a 
gift to a class. It reproduces with slight verbal alterations the provisions of section 102 
of the Indian Succession Act, 1805 (now section 115 of the Indian Succession Act, 
1925), which was enacted on the principle of the decision in Leake v. Robinson , (1817) 
2 Mer. 303. The principle is thus stated in Theobald on Wills :— 

“Where there is a gift to a class, any members of which may have to be 
ascertained beyond the limits of perpetuity—for instance, to the children of a living 
person who shall attain twenty-five—the whole gift is void.” 

It will be observed that the rule applies only to gifts to a class which offend 
the rule against perpetuities. 
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Section 102 of the Indian Succession Act, 1865, enacts that if a bequest is made 
to a class of person with regard to some of whom it is inoperative— 

(1) by reason of the rule contained in section 100, as where a limited 

interest is given to an unborn person, or 

(2) by reason of the rule contained in section 101, being the rule against 

perpetuity, 

such bequest shall be wholly void. 

I rior to certain special Acts, to be presently noted, Hindu law did not permit 
a, gift in favour of a person who was not in existence at the date of the gift, or a 
bequest in favour of a person who was not in existence at the death of the testator 
[Tagore v. Tagore , (1872) 9 Reng. L. R. 377, 397. 400 : I. A. Sup. Vol. 47], on the 
ground that a person capable of taking must be in existence at the material date. 
Difficulties* however, arose where a gift was made to a class of persons of whom some 
were and some were not in existence at the date of the gift. The leading case on the 
subject^is that of Bai Bislien Chanel v. Mnsammat Asmaida Koer , (1884) 11 I. A. 1G4 : 
8 All. 5G0- wherein a Hindu made a gift of his property to his grandson S who was 
then in existence “and his (S's) brothers who may be born thereafter.” It was argued 
on the strength of the rule in Leake v. Bobinson and the analogy of section 102 of 
the Indian Succession Act, 1865, that as the gift to the unborn grandsons was invalid 
according to the Hindu law, no benefit could be taken even bv the grandson who was in 

* »i 

existence at the date of the gift. But this contention was overruled by the Judicial 
Committee. As to section 102. it was observed that it did not apply to the facts of 
the case because the gift to the unborn grandsons did not fail by reason of the rules 
contained in section 100 or section 101. but by reason of the personal incapacity of 
the unborn grandsons to take. In the course of the judgment their Lordships said : 

“It may he that illustration (b) to section 102 imports into India an English 
rule of construction which usually defeats the intention of the testator.” 
and later on : 

“But their Lordships conceive that it is not necessary to view this transaction 
as though it were to be determined by rules of construction drawn from English law 
and applicable to English deeds of gifts.” 

The rule in Leake v. Bobinson was applied by the High Court of Calcutta in 
several cases, e. g., 8 Beng. L. R. 400, 2 Cal. 2G2. 4 Cal. 455; but the tide turned after 
the decision of the Judicial Committee in Bai Bis/ieu Chand v. J\[usammat Asmaida 
Koer , and the principle of this decision has been followed in a large number of cases 
in India. 

r Ihe true scope of the rule in Leake v. Bobinson was pointed out by Sir 
Lawrence Jenkins in Badha Prasad v. Banimoni Dasi, (1011) 88 Cal 188 (affirmed in 
41 I. A. 170). Dealing with that rule the learned Judge said at page 109: 

“On behalf of Banimoni it is contended that as some of the class cannot take 
the whole gift is void and in support of this Leake v. Bobinson has been cited. But this 
contention proceeds on a misapplication of this case and a misconception of the true 
nature of a gift to a class. In Leake v. Bobinson the gift to the class failed because the 
class could not be ascertained within the period allowed by the rule against perpetuities. 
r lhe gift here in no way offends that rule ; its only fault is that the class of legatees 
includes some who were not in existence at the date of the testator’s death and were 
thus under a personal incapacity. And the difference is obvious. In a gift to a class the 
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testator looks to the body as a whole rather than to the members constituting that 
body [Kingsbury v. Walter, (1901) A C 187, 191], and the class is in a sense 
personified. But if that class cannot be ascertained until a time beyond that permitted 
by the rule against perpetuity, there is no class to which the gift can legally be made. 
But if, as here, the fault is not that a class cannot be ascertained within the period 
permitted by law, but that certain members of the class are incapable of taking, 
different considerations apply.” 

The whole question of gifts to a class was gone into at considerable length by 
Wilson, J., in Bam Lai v. Kanai Lai Sett, (1886) 12 Cal 668. In that case the learned 
•Judge disposed of the cases which had been treated in India as authority for introduc¬ 
ing into the construction of Hindu wills the rule in Leake v. Robinson. He showed 
that the rule was introduced into India owing to a mistaken analogy and observed as 
follows : — 

“It is no new doctrine that rules established in English Courts for construing 
English documents are not as such applicable to transactions between natives of this 
country. Rules of construction are rules designed to assist in ascertaining intention; 
and the applicability of many of such rules depends upon the habits of thought and 
modes of expression prevalent amongst those to whose language they are applied. 
English rules of construction have grown up side by side with a very special law of 
property and a very artificial system of conveyancing, and the success of those rules in 
giving effect to the real intention of those whose language they are used to interpret, 
depends not more upon their original fitness for that purpose than upon the fact that 
English documents of a formal kind are ordinarily framed with a knowledge of the very 
rules of construction which are afterwards applied to them. It is a very serious thing to 
use such rules in interpreting the instruments of Hindus who view most transactions 
from a different point, think differently, and speak differently from Englishmen, and 
who have never heard of the rules in question.” 

At the end of the judgment the learned Judge stated that he should be — 

"‘prepared to hold as the general rule that where there is a gift to a class, some of 

whom are or may be incapacitated from taking, because not born at the date of gift or 

the death of the testator, as the case may he, and where there is no other objection to 

the gift, it should enure for the benefit of those members of the class who are capable 
of taking.” 

Tho judgment of Wilson, J., was referred to by their Lordships of the Privy 
Council in Bhagvati v. Kali Charan Singh, (1911) 88 I, A. 54, at some length, and 
their Lordships expressed “their entire concurrence in the judgment.” 

It must also be observed that the rule in Leake v. Robinson has not escaped 
criticism even in England. In Bhagvati v. Kali Charan Singh , (1905) 82 Cal. 992 
(affirmed in 88 I. A. 54), Maclean, C. J., said : 

“But even in England the rule in Leake v. Robinson has been followed not 
without expressions of reluctance. In Leake v. Robinson itself Sir William Grant said: 
‘Perhaps it might have been as well if the Courts had originally held an executory 
devise transgressing the allowed limits to be void only for the excess, where that excess 
could be clearly ascertained.’ In re Mosley's Trusts , (1879) 11 Ch. D. 555, the Lord 
Justice similarly expressed their non-concurrence with the reason of the rule though 
they were bound to follow it; and in Pcarks v. Mosley , (1880) 5 App. Cas. 714, which 
was an appeal from the decision of the Lord Justice in In re Mosley's Trusts Lord 
Selborne, Lord Penzance and Lord Blackburn sufficiently indicated their inclination 
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against the rule, which, however, was settled in 
could not be disturbed except by legislation.” 


England by a long series of cases and 


The rule that a Hindu could not dispose of his property by gift or sale in favour 
of an unborn person fettered the free disposition of property. To remove this disability 
three Acts were passed, namely, (1) Madras Act 1 of 1914, (2) the Hindu Disposition 
of Property Act, XV of 1910, and (8) Madras Act VIII of 1921. The Madras Act 1 of 


1914 applies to the Madras Presidency except the Town of Madras: the Madras Act 
VIII of 1921 applies to the Town of Madras: and the Hindu Disposition of Property 
Act extends to the whole of British India except the province of Madras. The following 
is a synopsis of the three Acts : 

(1) It is declared by all the three Acts that a transfer inter vivos or disposition 
by Vvill of any property shall not be invalid by reason only that the transferee or 
legatee is an unborn person at the date of the transfer or the death of the testator, as 
the case may be. Since gifts and bequests to unborn persons were declared to be valid, 
it became necessary to fix a limit of time within which the gift or bequest should vest.. 
This was effected by applying to such gifts and bequests the provisions respectively of 
section 14 of the Transfer of Property Act and section 101 of the Indian Succession 
Act, 1865, which contains the rule against perpetuities. 

(2) Further, by the Hindu Disposition of Property Act, the provisions of 
section 18 of the Transfer of Property Act and section 100 of the Indian Succession 

Act, 1865, were extended to gifts and bequests to unborn person, but it was not so 
done by the Madras Acts. 

(8) All the three Acts left section 15 of the Transfer of Property Act and 
section 102 of the Indian Succession Act, 1865, which relate to gifts and bequests to a 
class, severely alone. 

One important consequence of the above Acts must be noted here. Prior to the 
passing of the three Acts if a bequest was made by a Hindu in a case governed by the 
Hindu Mills Act, 1870, in favour, say, of his daughter for her life and after her death 
to such of her children who shall attain the age of 21 years,” and some of the children 
were born before and others after the death of the testator, the bequest, though it 
failed as to those that were not in existence at the death of the testator, did not fail in 


its entirety but enured for the benefit of those who were in existence at the death of 
the testator. The reason was that in such a case the bequest to the unborn persons 
failed not by reason of the rule against perpetuity contained in section 101 of the 
Indian Succession Act, but by reason of their personal incapacity to hike. But the bar 
of personal disability was removed by the three Acts with the result that a bequest to 
the unborn children in the case put above would now fail bv reason of the rule against 
perpetuities contained in section 101, the gift being to such ‘ children who shall attain 
the age of 21 years.” and the gift would, therefore, fail in regard to the whole class. 
Before the passing of the three Acts an unborn person could not take at all, and there 
would, therefore, be no scope for the operation of the rule against perpetuities. Since 
the enactment of the three Acts, an unborn person can take, but if lie is to take on his 
attaining the age of 21 years, the bequest offends the rule against perpetuities and it, 
therefore, fails by reason of the rule contained in section 101, with the result that 
section 102 applies and renders the bequest void in regard to the whole class. And this is 
in fact- what happened in Sundarcc Rajan v. Natarajan, (1925) 52 I. A. 310. Thus, while 
before the three Acts were passed, a bequest to a class of persons some of whom were 
not in existence at the death of the testator did not fail in regard to the wholo class. 
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some of whom may 
come under rules in 
sections 113 and 

114. 


these Acts have brought about a result which, it is conceived, was hardly contemplated 
when the Acts were passed. 

In view of what is stated above, it is proposed to alter section 15 of the Transfer 
of Property Act as follows : 

“15. If, on a transfer of property, an interest is created for the benefit of a 
Transfer to class class of persons with regard to some of whom such interest 
some of whom come fails by reason of any of the rules contained in sections 13 
under sections 13 a nd 14, such interest fails in regard to those persons only and not in 
a ad 14* regard to the whole clast.” 

It is also proposed to alter section 115 of the Indian Succes\£oji^ Act as fol- 
Bequest to a class lows : — 

“115. If a bequest is made to a class of persons with re. 
gard to some of whom it is inoperative by reason of the provisions 
of section 113 or section 114, such bequest shall be void in regard 
to those persom only and not in regard to the icliolc (lass” 

For the reasons stated above, we suggest that the three Acts, namely, Madras 
Act 1 of 1914, Hindu Disposition of Property Act. XV of 1910, and Madras Act, VIII 
of 1921, should be repealed. 

Clause 9, Section 16. — As section 15 of the Act when amended as above will 
no longer provide for the case of a failure of a transfer, reference to that section in 
section 16 is unnecessary and should be omitted. It is, however, necessary to provide 
for a case when the transfer may fail as to all the members of the class by reason of 
the rules contained in sections 13 and 14. Such a case would arise where a gift over is 
intended to take effect after a prior gift in favour of a body or a class of persons but 
the prior gift fails. In such a case, if the prior gift in favour of the class of persons 
fails by reason of the provisions of sections 13 and 14, the gift over also fails. In 
order to make this point clear, section 16 should be amended as follows : 

“16. Where by reason of any of the rules contained in sections 13 and 14 an 
interest created for the benefit of a person or of a class of persons fails in regard to 
such person or the whole of such class, any interest created in the same transaction and 
intended to take effect after or upon failure of such prior interest also fails.” 


Clause 9— contd ., Section 17. —The restrictions contained in sections 14 and 16 
and also the restrictions as to accumulations should not apply to charities, and we 
propose that the section dealing with accumulations should come immediately after 
section 16 and be numbered 17, and the section dealing with charities, which is now 
numbered 17, should be numbered 18. In India a direction for accumulation has been 
held valid in the case of Hindu and Muhammadan religious endowments though it 
infringed the rule against perpetuities (I. L. R. 34 Cal. 5, 23 C. L. J. 241, 34 
Mad. 12). 

Clause 9 — contd., Section IS. —Section 18 relates to the rule against accu* 
mulation and provides how long the income of any property transferred can be 
directed to be accumulated so as to prevent its being received and enjoyed by the 
transferee. This section and section 117 of the Indian Succession Act allow accu¬ 
mulations for a period of one year only in certain cases. In England the Thellusson 
Act allowed a much longer period. Moreover, in certain cases, the restriction against 
accumulation was not applicable at all. Thus, that Act allowed accumulations for the 
payment of debts and for providing funds for children. Accumulations are also allowed 
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in English law for maintaing property in good repair [(1891) 2 Ch. 13]. By the 
Accumulation Act. 1892, and by the Property Act. 1922* some more exceptions were 
added to the rule enacted in the Thellusson Act. The whole law is now consolidated in 
sections 1G4-166 of the Property Act, 1925 (15 Geo. V, c. 20). 

In their report, the Second Indian Law Commission remarked : 


“As to the rule prohibiting accumulation, we all should prefer the more liberal 
enactments of the Thellusson Act (39 and 40 Geo. Ill, c. 98), which allow an accumu¬ 
lation for 21 years and do not affect provisions for payment of debts or for raising 
portions. But as the rule embodied in the Succession Act. section 104. has now been 
in force for 14 years, Mr. Stoges and Mr. West do not press its alteration.” Sir Charles 
Turner was. however, of opinion that the above exemptions were frequently required 
by the circumstances of large zamindari properties. 


In cases which were not governed by section 18 of this Act or section 104’ 
Indian Succession Act, 1805 (section 117 of the Indian Succession Act, 1925), the 
rule followed was that if there was nothing sc illegal in a direction to accumulate 
and if such direction was neither so unreasonable in its conditions as to be against 

o 

public policy, nor given for the purpose of carrying out an illegal object, the direction 
should be given effect to (I. L. R. 34 Cal. 5). In a case quoted in a footnote in I.L.R. 
47 Cal. 88 at page 93, Sir Lawrence Jenkins, after reviewing English and Indian 
authorities on the subject, remark's—“A direction to accumulate with a gift of the 
accumulations is not fundamentally bad; it only fails if it offends some independent 

rule of Hindu Law.Or the direction to accumulate may be repugnant and 

so void, as an attempt to deprive a person of the enjoyment of that which has become 
his property. But. if, as the decisions I have cited imply, it was within the power of a 
Hindu testator to direct the accumulations of property to be added to or made part of 
his own property, then there would seem to be no difficulty in the way of his making 
a gift of it to a person who under the same gift may become entitled to the original 

corpus of the testator’s property.What then is the period during which an 

accumulation can he validly directed ? On principle, I think, it must be for so long a 
time as the absolute vesting of the entire interest can be withheld, or for so long a 
time as that during which the corpus of the property can be rendered inalienable, or 
its course or its devolution can be directed and controlled by a testator.” Although 
these decisions show that accumulations may be directed with certain restrictions, they 
do not lay down any rule which is definite and which Courts can easily follow. It is 
desirable to lay down definitely on the lines of the English law the periods and the 
objects for which a condition as to accumulation should be held valid. It is, however, 
difficult to adopt the English Law contained in the Property Act, 1925 in its entirety. 
Section 1G4 prescribes four periods during which accumulation can validly be directed, 


viz.— 

(a) the life of the grantor or settlor; 

(b) a term of 21 years from the death of the grantor, settlor or testator; 

(c) the duration of the minority or respective minorities only of any person or 
persons living or en ventre sa mere at the death of the grantor, settlor or testator : 

(cl) the duration of the minority or respective minorities only of any person 
or persons who under the limitations of the instrument directing the accumulations 
•would, for the time being, if of full age, be entitled to the income directed to be 

accumulated. 
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Rules regarding accumulation are closely connected with the rule against perpe¬ 
tuities (Cheshire on Modern Real Property, p. 482; Fearne on Contingent Remainders, 
p. 587). The English rule of perpetuities has a historical origin and has not been 
wholly adopted in India. According to the English law, the perpetuity period is the 
life of any person or of the survivor of any number of persons, who is or who are 
alive or en ventre sa mere at the moment when the deed or the will which creates the 
interest begins to operate, plus a period of 21 years from the time when such designated 
person or the survivor of several designated persons dies [Cadell v. Palmer , (1383) 1 
Cl. and F. 372]. The rules against perpetuities in India so far as a transfer inter 
vivos is concerned are contained in sections 18 and 14. Under section 14 no transfer 
of property can operate to create an interest which is to take effect after the lifetime of 
one or more persons living at the date of such transfer and the minority of some 
person who shall be in existence at the expiration of that period, and to whom, it he 
attains full age, the interest created is to belong. The periods in section 164 of the 
Property -Act, 1925, cannot be incorporated in their entirety in the Transfer of Pro¬ 
perty Act without affecting the provisions of sections 13 and 14. We, therefore, 
consider it desirable to permit accumulations during the following periods onlj— 

(1) the life of the transferor; or 

(2) a period of 18 yeai*3 thereafter. 

This would avoid any difficulty of construction. At the same time we think it 
desirable to accept certain well-recognised exceptions in law such as those relating to 
provisions for the payment of debts, raising portions for children and the repairs to 
the property transferred. Section 18, therefore, should be amended accordingly. 

O t 

Clause 10, Section 30. — Section 39 is intended to protect persons who are 
entitled to receive maintenance or for whom provision is made for advancement or 
marriage from the profits of any immoveable property. The section provides that 
such a right can be enforced against a transferee of the property, if the transfer has 
been made with the intention of defeating the right and transferee has notice of the 
intention. The Courts have, therefore, always required proof of the intention on the 
part of the transferor and also of notice of the intention to the transferee (I. L. R. 22 
ALL. 226, 24 ALL. 160). The illustration to the section is not consistent with the 
section itself and does not make any reference to the intention of the transferor. In 
actual practice it is impossible to adduce proof of mere intention. As stated in 12 
Bom. L R 1075 at pp. 1077 and 1078, in order to enable such proof to be adduced, a 
transferor must have announced his fraudulent intention of defeating the rights of 
persons entitled to maintenance and the transferee must have heard ‘him doing so. As 
it is desirable to protect persons entitled to maintenance or for whom provisions for 
advancement has been made from improvident holders of the property that the refer¬ 
ence to the transferor’s intention should be omitted from the section, and the section 
should be amended accordingly. 

Clause 11, Section 40. — Section 40 has already been dealt with along with 
section 11. 

Clause 12, Section 43. — Section 43 refers to a person making an erroneous 
representation that he is authorized to transfer certain immoveable property. The 
underlying principle is also applicable to a case when the representation is fraudulent. 
The expression “erroneously” has, in fact, been construed to include all representations 
whether tainted or untainted with fraud (I. L. R. 7 ALL. 864, 20 Cal. 296). It is how- 
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ever, desirable to make the meaning clear by using the word “fraudulently” along with 
the word “erroneously.” 

The section also provides that a transfer by a person erroneously representing 
that he is authorized to make it operates on any interest acquired by such person in 
the property at any time during which the contract of transfer subsists. It embodies 
what is known as the principle of the “estate feeding the estoppel.” The words 
“during which the contract of transfer subsists” are appropriately used and are clearly 
intended to mean that it is at the option of the transferee either to enforce the 
transfer or to repudiate the contract. In I. L. R. 18 Mad. 492, the Madras High Court 
has laid down in general terms that the contract of transfer subsists so long as the 
decree obtained in a suit to enforce a transfer has not been fully satisfied and that 
until then the transferee is entitled to claim the benefit of any subsequent acquisition 
of interest in the property by the transferor. This does not appear to us to be sound 
although, having regard to the terms of the decree which was passed in that suit, the 
decision itself cannot be said to be incorrect. Once a decree has been passed in a suit 
brought on the transaction as a completed transfer, the contract must be taken to 
have merged in the decree whereupon new rights arise not under the contract but 
under the decree. 


With a view to meet the observations of the Madras High Court we think that 
the following paragraph should be added to the section after the words “till the con¬ 
tract of transfer subsists,” viz.— 

“Where a suit is brought by the transferee to enforce his rights under the 
transfer, the transferee shall be entitled to claim any interest which the transferor may 
acquire in such property at any time prior to the passing of any decree in such suit, 
from which no appeal lies, and not thereafter.” 

Clause 13 , Section 63. — Section 52 deals with the doctrine of Us pendens. It 

begins with the words “during the active prosecution.of a contentious suit or 

proceedings,” the marginal note is “Transfer of property pending suit relating thereto.” 
As to the words “active prosecution,” it has been held that there could hardly be said 
to be active prosecution if after filing the plaint the plaintiff has taken no steps to 
effect service of summons, or if after a decree dismissing his suit he takes no steps to 
file an appeal (18 Cal. 188, 195; 28 Cal. 28, 26). In Bombay the decisions are not 
quite consistent. The view generally held is that if no steps are taken to execute the 

decree and the property comprised in the decree is transferred four years after the 

decree, as in 87 Bom. 621, or seven years after the date of the decree as in 12 Bom. 
217, the transfer could not be said to have been made pendente lite. In the latter case 
the Court went so far as to hold that the Us pendens ended with the decree. This view 
w’as accepted in 22 Bom. 989, but it was held that that rule did not apply “to administra¬ 
tion suits and suits for an account and to suits of a similar nature in which the decree 
is the inception of subsequent proceedings.” 22 Bom. 989 was a mortgage suit, and the 
transfer in that case was made after the decree for sale and before the date of sale. It 
was held, following 21 W. R. 849, which was approved by the Judicial Committee in 
L. R. 15 I. A. 97, that the transfer was pendente lite. 

As to the word “contentious” it was held in some cases that a suit became conten 
tious only from t-lie date on which summons was served on the defendant (15 Cal. 647; 27 
Cal. 77; 21 All. 408), and in some cases that it became contentious when the defence 
was put in (81 Cal. 658, which was a partition suit). But these decisions are not good 
law since the ruling of the Judicial Committee in Faiyas Hussain Khan v. Pra-g 
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Narain , (1907) 84 I. A. 102, where it was held that according to the true construction 
of this section there was no warrant for the; view that a suit contentious in its origin 
and nature, is not so within the meaning of the section until after summons is served 
on the opposite party. 

In view of the difficulties created by the use of the words ‘‘active prosecution” 
and "contentious”, it is proposed to substitute the word “pendency” for the words, 
■“active prosecution,” and to omit the word “contentious”, and to add an explanation, 
to make it clear when the pendency of a suit or proceeding shall be deemed to com. 
mence and when it shall be deemed to end. 

We also propose to insert in the section the words “which is not collusive,” for 
a collusive suit is no real suit at all, but merely a pretence. (6 Bom. 708, 11 Bom. 708) 
Further, to attract the doctrine of lis pendens the suit must be pending in a Court of 
competent jurisdiction, and this has been made clear in the explanation. 

We have not thought it proper to include in the explanation cases where an 
order is passed against an intervener in execution proceedings, as the proper remedy in 
'Such cases is a suit under Order 21, Rule 63 of the Code of Civil Procedure, 1908. We 
have also excluded cases of review. 

It has been suggested that to avoid the difficulties that may arise by the applica¬ 
tion of the doctrine of lis pendens , the system of registration of suits prevailing in 
England should be adopted in this country at least in the Presidency towns. This is 
really a question of administration and is beyond the scope of our reference. 

Clause 14, Section 03 — The first and third paragraphs of section 53 are taken 
from 18 Eliz. c. 5 and 27 Eliz. c. 4. Both these statutes applied to Presidency.towns (22 
W. R 60; 6 Mad. H. C. R. 455, 474; 25 Bom. 202, 208.209), and were repealed by the 
“Transfer of Property Act, so far as they applied to those towns. 13 Eliz. c. 5 dealt with 
transfers made with intention to defeat or delay creditors, and 27 Eliz. c. 4 dealt with 
transfers made with intent to defraud subsequent transferees for consideration. 

The first paragraph of section 53 consists of two parts of which the first relating 
to subsequent transferees is based on section 2 of 27 Eliz. c. 4, and the second relating 
to creditors is based on section 1 of 13 Eliz. c. 5. The second paragraph of section 53 
had no place in either of the two statutes. It seems to have been founded upon the 
decisions on the two statutes. The third paragraph of the section is based on section 5 
of 13 Eliz. c. 5 and section 1 of 27 Eliz. c. 4. 

On the statute 27 Eliz. c. 4, the English decisions are clear to the effect that a 
voluntary transfer of land, afterwards made the subject of a conveyance for valuable 
consideration, may be avoided by the subsequent purchaser although in making the 
voluntary conveyance there was no actual fraud and although the purchaser had notice 
of the settlement : see 1 Smith’s Leading Cases, 12th Edition, page 27. From the fact 
that the settlor afterwards conveyed the land to a purchaser for consideration it was 
inferred that the voluntary conveyance was made with intent to defeat the purchaser. 
‘‘The principle appears to be that, by selling the property for a valuable consideration 
the settlor so entirely repudiates the former voluntary conveyance and shows his 
intention to sell, as that it shall be taken conclusively against him and the person to 
whom he conveyed, that such intention existed when he made the conveyance, and that 
it was made in order to defeat the purchaser.” “It may be assumed,” said Grant, M. R., 
’“that a voluntary settlement, however free from actual fraud, is by the operation of 
that statute (27 Eliz. c. 4) deemed fraudulent and void against a subsequent purchaser 
for a valuable consideration even when the purchase has been made with notice of the 


4 T. P. 7. 
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voluntary settlement.” He addel, however, that he had great difficulty in persuading 
himself that the words of the statute warranted or that the purpose of it required such 
a construction, for it was not easy to 'see how a purchaser could be defrauded by a 
settlement of which he had notice before he made his purchase. 


The English decisions were followed by Couch, C. J., in Judah v. Abdool, (1874) 

22 W. R. 60, a case decided lefore the Transfer of Property Act came into force. 

Following the same principle Sale, J., held in Jashua v. Alliance Bank of Simla. (1895) 

22 Cal. 185, that the words “may be presumed” in paragraph 2 of the section should be 

construed as equivalent to “shall be presumed.” and that a voluntary transfer of 

immo's eable property afterwards made the subject of a transfer for consideration was 

void as against the subsequent transferee, even though the subsequent transferee had 

notice of the previous transfer. An appeal was preferred from the judgment of Sale, J.» 

but the Appellate Court did not deal specifically with the point of law raised by the 

words “may be presumed” and the decision was confirmed on'.other grounds. The view 

taken by Sale, J., was dissented from by Jenkins, C.J in Bai Cooverbai v. Muhammad , 

(1905) 7 Bom. L. R. 267. As regards transfers made with intent to defraud creditors,. 

the Courts in India have held that the ephrase “may be presumed” in the second 

paragraph should be gn en its plain meaning, that is to say, the meaning which it bears 

in the Indian Evidence Act, 18*2, section 3. The result is that the same phrase “may 

be presumed may have one meaning attached to it in case of transfers made to defraud 

subsequent transferees and another meaning in case of transfers made to defeat or delay 

creditors. Again, paragraph 3 of the section can hardly apply to cases where there is a 

contest between a prior voluntary transfer and a subsequent transfer for consideration.. 

Such being the case, it is desirable to split the section into two parts—one dealing 

exclush ely vitli transfers made with intent to defraud creditors and the other w r ith 

transfers made to defraud subsequent transferees. In drafting the two sections we have 

followed the lines of sections 172 and 173 respectively of the English Law of Property 
Act, 1925. 


Paragraph 2 of section 53 lays down a rule of evidence. It says that when the 
effect of any transfer of immoveable property is to defeat or delay creditors- and the 
transfer is made gratuitously, the transfer may be presumed to have been made with 
intent to defeat or delay creditors. The words “when the effect of any transfer is to 
defeat or delay creditors” have given rise to considerable difficulty and the Courts have 
resorted to English decisions to.determine when a voluntary transfer can be said to 
have that effect. But even in England the course of decisions on the subject is not uni¬ 
form. In Spnctt 1 Yihoics, 3 Dc G.J. &S.293, Lord V/estbury laid down two separate 
rules one as to creditors existing at the date of the transfer and another as to sub¬ 
sequent creditors. In In Re Lane-Fox , (1900) 2 Q. B. 508, Wright J.. adopted the 
second rule laid do^n by Lord W estbury, and held that an honest voluntary settlement 
made oy a soL ent j. erson was not void merely because it proved some years after¬ 
wards to have the effect of defeating or delaying subsequent creditors. In Freeman v. 
Bope , o Ch. App. 538, it was .laid down that it is not ‘necessary to prove any actual 
intention to delay creditors, where the facts are such as to show that the necessary 
consequence of what was done was to delay them,” and that in such cases the intent 
must be inferred. Tins doctrine that’the intent must be inferred was criticised in Ex 
parte fiercer* 17 Q. B.*:D. 290, a case which was approved by the Court of Appeal in 
In re Holland , (1902) 2 Ch. 360. 

The principle -now generally adopted :by the Courts in England is that laid. 
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down by Kindersley, V. C., in Thompson v. Webster , 4 Drew 628 at p. 632. That 
principle is as follows :— 

“It is not necessary in order to set aside a voluntary deed, that a settlor should 
be actually in a state of insolvency. The principle now established is this: the language 
of the Act being that any conveyance of property is void against creditors if it is made 
with intent to defeat, hinder or delay creditor, the Court is to decide in each particular 
case whether, on all the circumstances, it can come to the conclusion that the intention 
of the settlor in making the settlment was to defeat, hinder or delay his creditors.” 

The above statement of the law was accepted as correct by the Judicial Com¬ 
mittee in Godfrey v. Pole, 18 App. Cas. 497. Again, in In re Holland (1902) 2 
Ch. 360, it was held by the Court of Appeal that in considering whether a conveyance 
was void under the statute, the Court must look at the whole of the circumstances 
surrounding the execution of the conveyance and see whether it was in fact executed 
with the intent to defeat and delay creditors. It is, therefore, proposed to delete 
paragraph 2 of section 53 and to leave the determination of the question of intent to 
be dealt with according to the ordinary rules of evidence. 

Coming now to transfers made with intent to defraud subsequent transferees 
for value, we have already referred to the English: cases by which it was determined 
that every voluntary conveyance of immoveable property was void as against a sub. 
sequent purchaser for value. These decisions, as stated above, were followed by bale J * 
but the law in England was altered by section 2 of the Voluntary Conveyances Act 
1893 (56 and 57 Viet. c. 21), by which it was provided that a voluntary conveyance, if 
made bona fide and without any fraudulent intent, should not be deemed fraudulent 
within the meaning of 27 Eliz. c. 4 by reason of any subsequent purchase for value. 

Section 2 of the Voluntary Conveyances Act has been repealed by the English Law 

of Property Act, 1925, and reproduced in section 173 of that Act. We think that a 
similar provision should be made and we have done so accordingly in sub-section ( 2 ). 

For the reasons already given we have included paragraph 3 of section 53 in 
the new sub-section ( 1 ). 


To make sub-section (l! more comprehensive we have provided, as is done 
in section 172 of the English Law of Property Act, 1925, that nothing contained in 
sub-section (l) shall affect the law of insolvency for the time being in force. Thus 
a voluntary transfer, though it may be good under sub-sectien (l), may be avoided 
in insolvency proceedings under the circumstances mentioned in section 55 of the 
Presidency-towns Insolvency Act, 1909, and section 53 of the Provincial Insolvency 
Act, 1920. Similarly, a transfer is not necessarily void under sub-section ( 1 J because 
it amounts to an assignment of all the transferor’s property for the benefit of "a 
particular creditor or of particular creditors [Alton v. Harrison , (i860) L. P. 4 
Ch. 622, 626], but it may operate as an act of insolvency under section 9 of the Pre 
sidency-towns Insolvency Act and section 6 of the Provincial Insolvency Act, or it may 
be void as amounting to a fraudulent preference within the meaning of section 56 of 
the Presidency-towns Insolvency Act and section 54 of the Provincial Insolvency Act 

There has been some conflict of opinion whether a suit to set aside a transfer on 
the ground that it was made with intent to defeat or delay creditors should be brought 
on behalf of all the creditors or whether it is competent to any one creditor to institute 
such a suit. The trend of the decisions is in favour of a representative suit. In 34 
Cal. 999, 16 Bom 1 and 27 Bom 822, it was held that the suit should be brought on 
behalf of all the creditors. The decisions under the corresponding section of 13 Eliz c 4 



100 


Report of the Special Committee, 1927 


went the same way and it was held under that section that the action should be 
brought by the plaintiff on behalf of himself and all other unsatisfied creditors of the 
deceased : see French v. French’, 6 De. G. M. & G. 95, Richardson v. Smallwood, 
Jac. 552. In 42 Mad. 143, however, the opinion was expressed that a suit to avoid a 
transfer made with intent to defraud creditors may be instituted by a single creditor. 
"We are unable to accept this opinion. The practice followed by the High Court of 
Calcutta and Bombay is in accordance with Form No. 13, Appendix D to Schedule I of 
the Civil Procedure Code, and is based on the wholesome principle that the transferee 
should not be exposed to a multiplicity of suits at the instance of various creditors. 
We think it is desirable to give statutory recognition to this practice. We also do not 
agree with the view expressed by the High Court of Madras that a decree-holder is not 
a creditor and that he may therefore bring a suit on his own behalf to set aside the 
transfer. We have accordingly added a new paragraph. 

The first paragraph of section 53 contains the words “prior or subsequent 


transferees,” but it is difficult to see in what cases a prior transferee could have any 


reason to complain : for a completed transfer must always, in the absence of a special 
contract binding the transferee, take precedence of a later transfer: see section 48 


of the Act. Hence we have omitted the word ‘‘prior” 


in sub-section (2) of the section. 


The first paragraph also contains the words “or co.owners or other persons 
having an interest in such property.” It is difficult to conceive of any case in which a 
co-owner or other person having an interest in the property could be defeated by a 
voluntary transfer made by the transferor ; and these words find no place in any of 
the corresponding English Statutes. We: have accordingly omitted these words in 
sub-section (2). 

Clause 15 Section 53A — We have proposed a more rigorous use of registration 
in the transfer of immoveable properties than is now enjoined by law, and the changes 
we have proposed are, we think, calculated to minimise, if not to prevent, perjuries and 
frauds. We cannot, however, ignore the fact that in actual practice circumstances do 
arise when the rigorous application of the law of registration may result in fraud 
instead of preventing it. Similar circumstances led to the introduction of the doctrine 
of part-performance in England. 

By section 4 of the Statute of Frauds, 1677, (29 Car. II, c. 3), it is provided 
that no action or suit shall be maintained on an agreement relating to land which 
is not in writing signed by the party to be charged with it. The strict application 
of the provision led to great hardship in cases where a parol agreement relating 
to land had been partly performed by one party and yet he could not sue other party 
for specific performance. Thus, the latter party was enabled to practise a fraud 
upon the former. In such cases the Courts intervened on equity and enforced specific 
performance, holding that part-performance took the cases out of the Statute 
of Frauds. The general ground upon which the doctrine is based is prevention of 
fraud. It is said that where one party has executed his part of the agreement in 
the confilence that the other party would do the same, it is obvious that, if the latter 
should refuse, it would be a fraud upon the former to suffer this refusal to work 
to his prejudice (see Story on Equity, section 1045). Again, ‘ a more general ground 
and that which ought to be the governing rule in cases of this sort is that nothing 
is to be considered as a part-performance which does not put the party into a 
situation which is a fraud upon him unless the agreement is fully performed.” 

(Ibid section 1047.) 
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In applying the doctrine of part-performance the Courts have confined it within 
strict limits. From the decided cases the following may be taken to be the essential 
elements necessary for the application of the doctrine 

(1) that the transferee has been put in possession of the property : 

(2) that his possession can be referred to the particular transfer and not to any 
other relationship; 

(8) that it will amount to a fraud on the part of the transferor to back out of 
such transfer; and 


(4) that the terms of the transfer can be ascertained with reasonable cer¬ 
tainty. 

Notwithstanding weighty opinion to the contrary, the doctrine is still found 
to be necessary in England, in India the position is somewhat different though the 
doctrine is just as applicable. In England the Statute of Frauds is a bar to a suit or 
action wdien the agreement is not in writing; in India registration is necessary to 
the validity of a transfer. Notwithstanding this difference the need for the prevention 
of fraud is the same in both countries. Hence, the doctrine has been applie 1 by the 
Indian Courts to cases where the transfer wa3 not effected by a registered instrument. 
In the case of Mahomed Musa v. Aghore Kumar Ganguli (42 I. A. 1), their Loruships of 
the Privy Council observed: 

“They do not think that there is anything either in the law of I-nuia or of 
England inconsistent with it (the doctrine of part-performance), but. upon the contrary, 
that these laws follow the same rule. In a suit, said Lord Selborne in Mci'idison v. 

Alderson (8 App. Cas. 407), founded on such part-performance.the defendant 

is really ‘charged’ upon the equities resulting from the acts done in execution of the 

contract, and not.upon the contract itself. If such equities were excluded 

injustice of a kind which the statute cannot be thought to have had in contemplation 
would follow'.” 


Their Lordships further said : 

“The matter has advanced beyond the stage of contract: and the equities which 
arise out of the stage which it has reached cannot be administered unless the contract 
is regarded.” 


They go on to say : 

“Many authorities are cited in support of these propositions from English 
and Scotch law, and no countenance is given to the proposition that equity will fail 
to support a transaction clothed imperfectly in those legal forms to which finality 
attaches after the bargain has been acted upon. From these authorities one dictum 
quoted by Lord Selborne from Sir John Strange (1 Yes. 441) may be here repeated: 
‘if confessed or in part carried into execution, it will be binding on the parties, and 
carried into further execution as such, in equity.* Their Lordships do not think that 
the law of India is inconsistent with these principles. On the contrary it follows 
them.” 


The doctrine has been applied to numerous cases in India, as in— 

(1914) 18 C. W. N. 445; (1916) 20 C. W. N. 149; (1918) 22 C. W. N. 522; (1919) 

23 C. W. N. 284; (1920) 24 C. W. N. 463; (1921) 25 C. W. N. 905; (1917)41 
Bom. 438; (1921) 45 Bom. 1170; (1918) 40 All. 187; (1923) 46 Mad. 919; 
(1923) 1 Rang. 419; (1925) 3 Rang. 243. 
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We do not think that the time has arrived when this equitable doctrine can 

be safely abrogated in favour of a rigid application of the law of registration. Ignorant 

transferees in this country who have partly performed the contract require a greater 

measure of protection than even a transferee in England. When the transferee has 

m the with that the transfer would be completed according to law taken possession. 

it would be inequitable to allow the transferor to treat the transferee as a trespasser. 

U e. therefore, think that statutory recognition should be given to the doctrine of 

part-performance. At the same time care should be taken that the law of registration 

is not evaded and that the introduction of the doctrine does not lead to “perjuries 

and frauds” which it is the object of the doctrine to prevent. With this end in view 
we propose— 

(1) that the agreement should be in writing signed by the party or his a^ent 
whom it is sought to bind; 

(2) that the transferee should in part-performance of the contract take posses, 
sion of the property or, if already in possession, should continue in possession and in 
the latter case should do some act in furtherance of the contract; 

(d) that the transferee, seeking to avail himself of the doctrine, should perform 
or be willing to perform his part of the bargain as contained in the writing; 

(4) that when the contract has been partly performed all rights and liabilities 

under the contract should arise and be enforceable as between the parties to the 

contract notwithstanding that the transaction has not been completed accordin'* to 
law; and ° 

l °) that the application of the doctrine should not affect the rights of a trans¬ 
feree for consideration who has no notice of the contract or of the part-performance 
thereor. 

We think that it should be made clear that by reason of the part-perfor¬ 
mance, although the terms of the contract are made binding on the parties thereto, 
the transferee will not get a good title unless the transfer is effected according to 
law, that is, executed and registered. In this view registration would still be neces¬ 
sary m order that the transferee may acquire a perfect and marketable title. But, 
although on account of non-registration no title has passed, yet by reason of part- 
performance equities have arisen which Courts of law ought to recognise and en¬ 
force. As pointed out in Mohammed Musa’s case, “when a contract has been partly 
performed, the matter has advanced beyond the stage of contract and the equities 
which arise out of the stage which it has reached cannot be administered unless the 
contract is regarded,” i. e., as if the transaction had been completed according to 
lav. We propose, therefore, that all the rights and liabilities arising under the 
contract as expressed in the writing should be enforceable but no more. There is 
no difficulty in the case of sale or a mortgage because a contract for sale or mortgage 
need not be in writing or registered. Questions may arise in the case of an agreement 
for a lease which creates a present demise. Such agreements require to be in writing 
and registered. If in performance of such an agreement the lessee takes possession, he 
may not even sue for specific performance because he cannot prove the agreement 
if it be not registered (see 26 C. W. N. 329). Such a state of things enables the lessor 
to tieat the lessee in possession as a trespasser and thereby practise a fraud upon him. 
We think that the Courts should be in a position to give relief to such a lessee in 
possession. We propose therefore that in such a case the writing containing the 
agreement may be proved in Court notwithstanding non-registration. In order to 
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avoid perjured evidence, it is desirable in our opinion that the agreement should in all 
cases be in writing when the doctrine of part-performance is sought to be invoked. 

We are not unmindful of the weighty opinion expressed in Chapter 35 of the 
report of the Civil Justice Committee. That Committee has recommended a rigid 
application of the law of registration and the rejection of the doctrine of part-perfor¬ 
mance. The principal objections formulated by the Committee are— 

(1) “The recognition of the doctrine is inconsistent with the necessity for 
registration.” We have shown that, inasmuch as part-performance cannot confer a 
title, registration would still be necessary. 

(2) “A mass of perjured evidence will be introduced if oral agreements are 
allowed to be proved.” To meet this objection we have proposed that the agreement 
should be in writing. 

(8) “If registration is made essential in every case people will get accustomed 
to it and there will be no necessity for the application of the doctrine of part-perfor¬ 
mance.” We do not think the country has arrived at that stage when the necessity 
for the application of this equitable doctrine has ceased to exist. 

We think that with the safeguards we have suggested the doctrine should be 
given statutory recognition. In fact, our proposal does not go beyond what the 
Courts in India have already recognised by judicial decisions. We have deliberately 
excluded voluntary transfers from the operation of the doctrine of part-performance 
because obviously no equities arise in favour of volunteers. 

There is some conflict of decisions in the Indian Courts with regard to the 
period within which equitable relief can be given to parties to a transaction when 
there has been no registered instrument. One view is that such relief can be given 
only within the period during which a suit for specific performance would lie, the 
•other view being that such relief can be given even after the period has expired. It 
seems to us that the first view, to which we propose to give effect by adding section 30A 
to the Specific Relief Act, 1877, does not go far enough, in all cases, to afford the 
relief which the equities arising out of part.performance require. Because, even 
after the period of limitation, when part-performance has taken place, the parties 
stand in the same relation to each other as they did within the period of limitation 
and the equities which arose within that period remain the same. In fact, the longer 
the possession in part-performance, the higher will be the equities. We, therefore, 
think that in order that the relief may be effective, it ought to be available at all 
times during which the transferee is in possession in part-performance of the contract 
and subject to the other conditions which we have proposed. In 46 Mad. 919 and 
23 C. W. N. 284, the Court took the view that the relief was available even after the 
period of limitation for specific performance was over. We feel that, in order that the 
relief may be real, it ought to be available as between the parties to the transaction 
oven after such period of limitation. 

It is necessary in this connection to have a new section in the Specific Relief 
Act dealing with the same subject, and we have, therefore, proposed the addition of 
section 30A at the end of Chapter II in the Specific Relief Act. We propose that 
section 49 of the Registration Act should be amended so as to provide for the admission 
of unregistered documents, required by law to be registered, for the purpose of proving 
part-performance within the meaning of the new section 53A of the Transfer of 
Property Act and section 30A of the Specific Relief Act. 
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Inasmuch as the statutory recognition of part-performance is a matter of 
considerable importance, we think it desirable to explain in further detail the reasons 
lor the various recommendations we are making— 

(1) In order to avoid perjured evidence which is likely to centre round an oral 
agreement we are providing for the agreement to be in writing. 

^ If possession be taken in part-performance of the contract, that fact along 
with the writing ought to be sufficient to attribute the possession to the agreement, 
-but m the case of a person already in possession we have recommended some further 
act of part-performance, e.g., by payment of different rent or the spending of money, 
ecause the possession may not be exclusively referable to the agreement. 


(3) In providing that the transferor shall be debarred from enforcing against 
a ransferee any rights except such as arise out of the agreement, we desire to "make 
it clear that the rights arising out of the contract as between the transferor and the 
transferee should be enforceable as if the transfer has been completed according to law. 

is provision will prevent a transferor from ejecting a transferee who has in part. 
perrormance of the contract taken possession, and at the same time enable the transferor 
to sue the transferee upon his covenant, say, to pay rent. The effect of this provision 
will be that the mutual covenants between the transferor and the transferee will be 
operative, though by reason of non-registration no title has passed. This will necessitate 

et ‘° n ° f the transfer ace01 ' din S to law by execution and registration in order 

that the transferee may get a marketable title. Thus, the law of registration will not 
be evaded. 


(4) e ha\e provided for a further safeguard in that equities arising out of 
part-performance may not affect the rights of a transferee for value without" notice. 
This will again have the effect of requiring the completion of the transfer according to 
aw ecause, otherwise, the first transferee will be in a precarious position in the case 
of a subsequent transferee for value without notice asserting his rights under such 
subsequent transfer. The claims of the subsequent transferee will, of course, be subject 
to the doctrine that, ordinarily, possession will constitute notice of the title of the 
person in possession. Thus, the transferor will not find it easy to practise a fraud upon 
a transferee in possession by making a second transfer. The second transferee will 
ha\ e notice of the title of the first transferee in possession whatever that title may be- 
The inotection giv en to the second transferee is not illusory because under the amended 
section 3 of this Act he will be regarded as having notice of the title of the person in 
actual possession and not of the title of the prior transferee who may be only in 
constructive possession. Therefore, it would be still necessary for the first transferee 
in constructive possession to have his transfer perfected according to law by registration 
and thereby acquire an indefeasible title. 


SALES. 

Clause 16, Section 51. Except in the case of gifts, all transfers dealt with in 
the present Act are required to be made by registered instruments only if the immove¬ 
able property involved therein is of the value of Rs. 100 and more. During the 
Passage of the Act Sir Richard Garth (the then Chief Justice of Bengal) recorded a 
strong opinion that registration should be compulsory in the case of all transactions 
relating to immoveable property. The Civil Justice Committee in Chapter So of their 
report (page 447) has strongly advocated that the law as to registration should be 
stifiened and that every instrument relating to immoveable property should be compul. 
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sorily registrable. This important change should now be made. Section 54 of the 

Transfer of Property Act should be amended by providing that a sale in the case of all 

kinds of immoveable property or any interest therein can only be effected by a 
registered instrument. 

The distinctions drawn between tangible immoveable and intangible immove¬ 
able property in section 54, and between property of the value of less than Rs. 100 and 
property of the value of Rs. 100 or more become unnecessary, and paragraph 3 also is 

not necessary while paragraph 2 should be amended so as to apply to all kinds of 
immoveable property. 


Although sales by the delivery of property merely are done away with, the 
paragraph which explains what constitutes ‘delivery* should be retained since in 
subsequent sections reference is made to delivery of property. 

Clause 17, Section 55. — Sub-clause (a) of clause (1) of section 55 provides 
that a seller is bound to disclose to the buyer any material defect in the property of 
which the seller is aware. The expression “material defect in the property” has been 
held to include a defect in the title of the seller. (I. L. R. 20 Bom. 522)/ We propose 
to give effect to the decision by inserting the words “or in the seller’s title thereto” in 

sub-clause (a). 

Sub-clause (b) of clause (4) of the same section provides that the vendor’s lien 
for the purchase-money can be enforced against the property in the hands of the buyer. 
The provision as it stands is insufficient, as such lien can easily be defeated by the 

buyer by parting with the property. It is, therefore, proposed to provide that it can be 
enforced against the property in the hands not only of the buyer but also of all other 
persons claiming under him if they have notice of the sale. This clause is also silent as 
o the date from which interest on the unpaid purchase-money should run. It seems 
fair that it should run from the date when the buyer is put in possession. 

Sub.clause (b) of clause (6) of the same section relates to the buyer’s lien and 

provides that it can be enforced against the seller and other persons claiming under 

him with notice of the payment. It also provides that the buyer’s lien can only be 

enforced against a person claiming under the seller, if such person has notice of the 

payment of the purchase-money. The transferees and legal representatives of a seller 

are thus enabled to escape any liability for the amount received by the seller by 

pleading that they had no notice of the payment of the purchase-money. The reasons 

for limiting the seller’s lien against third persons who have notice of the sale do not 

hold good in the case of the buyer’s lien against persons claiming under the original 

seller. The words “with notice of the payment” in sub-clause (b) of clause (G) should, 
therefore, be omitted. 


Clause 18, Section 56 — Section 56 purports to give effect to the doctrine of 

marshalling. In the case of a sale the right of marshalling is given “as against a 

seller.” It has been accordingly held by the High Courts of Madras and Allahabad 

that the buyer has no such right as against a prior mortgagee (31 Mad. 419, 17 All 

434). In 13 Bom. L. R 678 the High Court of Bombay also took the same view and 

held that section 56 applied only as between a seller and his buyer and not as between 

a mortgagee of the seller and the buyer. Under section 55 (1) (g), in the absence of a 

contract to the contrary, it is the duty of the seller to discharge all encumbrances 

existing at the date of the sale. In practice section 56 does not give any relief to the 
purchaser. 
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The section begins with the words “Where two properties are subject to a 
common charge, ’ and does not provide for the case when there are more properties 
which are subject to a common charge and some or one of them is afterwards sold. To 
provide for such cases we propose to amend this section and bring it into line with 
Section 81 which deals with the marshalling of securities. 

Clause 19, Section 58 (a). — The words “if any” in paragraph 2 are now 
Superfluous and should be omitted. 


Section 58 (c) contains the definition of a mortgage by conditional sale. It 
is with the greatest difficulty in many cases that such mortgages can be distinguished 
from sales with a condition for repurchase. As clause (c) of section 58 indicates, the 
real point of difference between the two kinds of transactions is that, in the case of a 
mortgage by conditional sale, the sale is only ostensible, whereas in the case of an out 
and out sale it is real. The ostensible or real nature of the transaction can, however, 
be only determined by finding out the intention of the parties. In order to escape the 
liability of accounting for the profits of the property and other liabilities imposed on a 
mortgagee, and also to escape the provisions of some of the local laws enacted for the 
benefit of agriculturists, creditors resort to the mode of having a mortgage which is in 
form an out and out sale. Since the decision of the Privy Council in Balkishen Das v. 
Lerjgc (I.L.R. 22 All. 149), it has been a well-settled rule that it is not open to Courts 
to allow any extraneous evidence in order to find out the intention of the parties. 
Such intention must, therefore, be gathered from the document itself which purports 
to effect the transaction. These transactions have given rise to a great deal of litiga. 
tion and Courts are compelled to enumerate and consider all the various criteria 
which have been laid down for the purpose of determining whether a transaction is a 
mortgage or an out and out sale. In order to avoid the difficulties indicated above, we 
think it is desirable to lay down a statutory test by which the intention is to be 
gathered. We, therefore, propose that no transaction should be deemed to be a mort. 
gage by conditional sale unless the condition is embodied in the document which 
operates or purports to effect the sale. 

Clause 19 — contd ., Section 58 (cl). — In a suit on a usufructuary mortgage 
where possession had not been delivered, the Madras High Court held that the mort¬ 
gage money had not become due under section 68 of the Transfer of Property Act and 
that under section 67 the mortgagee was entitled to a decree for sale. They held that the 
provision of the latter section that the usufructuary mortgagee has no right to sell did 
not apply on the ground that delivery not having been effected, the transaction did not 
amount to a usufructuary mortgage (I. L. R. 41 Mad. 259). It seems to us that the 
High Court in that case omitted to notice that the mortgagee could only sue for the 
mortgage money under section 68 on the basis of the transaction being a usufructuary 
mortgage and on no other, and that the same transaction could not be treated as a 
usufructuary mortgage for the purpose of attracting the provisions of section 68 and 
as not being a usufructuary mortgage for the purpose of applying section 67. The 
remedy of a usufructuary mortgagee to whom possession is not delivered is to sue for 
possession, and the mere fact that possession is not delivered cannot alter the character 
of the transaction (7 N. W. P. 56, 7 Beng. L. R. 14, I.L.R. 10 Cal 66, 4 I. A. 15 
81 All. 318). We think it necessary to amend the section so as to avoid the anomalous 
result arrived at in the Madras case quoted above. We accordingly propose that after 
the words “where the mortgagee delivers possession” the words “or expressly or by 
^implication binds himself to deliver possession” should be inserted. 
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The definition of a usufructuary mortgage is not exhaustive. It does not 
provide for a case where the mortgagee is entitled toi appropriate a portion only of 
the income of the property mortgaged in payment of the mortgage-money. We propose 
to alter the section accordingly. 

Section 98 only deals with certain classes or types of anomalous mortgages 

and is not exhaustive. We think it would be better to define anomalous mortgages as 

covering all mortgages other than those defined in clauses (b) to (cl) of section 58 

and that the definition should be inserted in this section as a separate clause. The 

rights and liabilities of the parties under anomalous mortgages should be dealt with 
in section 98. 

Clause 20, Section 59. — For the reasons set out in the note relating to section 

54, the difference between mortgages relating to immoveable property of the value of 

less than Rs. 100 and those of the value of Rs. 100 or upwards is done away with. 

All mortgages, irrespective of the value of the property involved therein, should be 
compulsorily registrable. 

Clause 21, Section 59A. Whether the wcrds ‘mortgagor’ and ‘mortgagee,’ as 
use 1 in the different sections in this Chapter, include all persons deriving title from 
them has given rise to some difficulties. (See 89 I. A. 7 and 21 All. 228.) In order 
to make this clear, we propose the addition of section 59A. 

Clause 22, Section 60. The word ‘payable’ in section 60 at one time gave rise 
to a diversity of opinion. It was held in some cases that when a day was fixed for the 
payment of the debt secured by a mortgage and nothing more was stated, the presump, 
tion was that the day was fixed for the convenience of the debtor and that it was open 
to the mortgagor, if he liked, to pay the debt at an earlier date (I.L.Ii. 10 All. 602) 

A contrary view was taken in other cases and the general principle that the rights of 
redemption and foreclosure are co.extensive was strictly followed (I.L.R. 5 Bom. 22, 
29 All. 471). In the last mentioned cases, where the deed provided that the mort' 

gagor should pay “within.years” the suit brought to redeem the property 

before the expiry of that period was held premature. There is nothing in law to 
prevent the parties from stipulating expressly that the mortgagor may discharge the 
■debt within the specified period and take back the property, but it is an elementary 
proposition that the mortgagee is not entitled to foreclose before the mortgage-money 
has become due. As a corollary to that proposition it is reasonable to hold that a 
mortgagor also should not be allowed to redeem before the mortgage.money has 
become due. It is possible that a mortgagee, relying on the condition in a mortgage 
regarding the period of redemption, may have entered into other transactions which 
will be affected if the mortgage is redeemed before the period stipulated for redemption 
or foreclosure has expired. In Bakhtawar Begum v. Hosaini Khanum, I. L. R. 86 All. 
195, the Privy Council has approved of the view taken in I.:L. R. 29 All. 471, that 
redemption should not be allowed within the term of the mortgage. In order to 

remove any doubt on this point, the word ‘due’ has been substituted°for the word 
payable’ in the first paragraph. 

It should be made clear that on redemption a mortgagee is bound to deliver 
mot only the mortgage.deed in his possession but all documents in his possession 
relating to the mortgaged property. As it is proposed that hereafter all mortgages 
■should be by registered instruments, the words in brackets, viz., “where the mortgage 
has been effected by a registered instrument” have become unnecessary and should be 

omitted. 
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The last paragraph of the section relates to what is known as the principle of 
the ‘indivisibility or integrity of a mortgage’. Such integrity or indivisibility exists 
not only with reference to the mortgagee who may be generally benefited thereby, 
but also with reference to the mortgagor. Save as a matter of special arrangement 
neither the mortgagor, nor the mortgagee nor any person claiming through either of 
them should get relief except in consonance with the principle of indivisibility. We 
do not think it necessary to alter the last paragraph of the section except that the 
word “only 1 ’ should be inserted between the words “except” and “where” with a 
view to get rid of the effect of the decision in 27 Bom. L. R. 1449. The only 
case, therefore, when the integrity of a mortgage may be allowed to be broken, apart 
from special arrangement, is when a mortgagee acquires a share in the mortgaged 
property. 

Clause 23 , Section 01. — Section G1 abolished the doctrine of the consolidation- 
of mortgages. The section was based on section 17 of the Conveyancing Act- 1881, 
(corresponding to section 98 of the Property Act, 1925). In England before that 
statute was enacted, and in this country before Act IV of 1882 was passed- a mort¬ 
gagee was allowed to consolidate securities in his hands and force a mortgagor to 
redeem all of them or to prevent him from redeeming one of them without redeeming 
the others. [Ghose on Mortgage, Yol. 1, p. 429, 5th Edn., 6 Bom. H. C. R. V.A. C. J.) 
90.] This was inequitable and was altered by section 61 of the Act. But even that 
section tis not exhaustive. It is proposed, therefore, that a mortgagor should be 
allowed to redeem simultaneously all debts or any one or more of them which ha\e 
become due to the same mortgagee. The same principle ought to apply where portions 
of one and the same property are mortgaged separately. Accordingly, any reference to 
“property” has been omitted and the words “two or more mortgagees” have Icon used 
and the illustration has been omitted. 

Clause 24, Section 62. — Section 62 which relates to a usufructuary mortgage 
requires to be amended on the same lines as section 58 (d). 

Clause (b) of the section is limited to a case where out of the rents and profits 
of the mortgaged property the mortgagee is entitled to recover only the interest due 
to him on the principal. The clause should also be made applicable to cases where the 
rents and profits are to be appropriated in payment of a part of the mortgage. moneys 
i. e., in payment of either interest in part or principal in part or both in part. To 
effect this change, the words ‘principal money’ should be changed into the balance o 
the mortgage-money’. 

Clause 25, Section 03. — Section 68 relates to accessions and the second para¬ 
graph of the section provides for the payment of the cost of accessions by the mongagor 
where such accessions are made in certain circumstances and are delivered to tie 
mortgagor. It is stated that the proper cost payable by the mortgagor is to be added 
to the principal money “at the same rate of interest’ . Nothing is stated in dm section 
about any rate of interest. Difficulty might also arise where a mortgage .(ice . si en 

as to the rate of interest. For the words “at the same rate” the following words 
should be substituted, viz., “at the rate of interest payable on the principal, and- where 
no such rate is fixed in the mortgage-deed, at the rate of nine per cent, per annum. 

Clause 26, Section 63A. — Section 68 applies to accessions only. There is no 
express provision in the Act allowing a mortgagee to make improvements to tin iuol 
gaged property. In the absence of such express provision it has been held in some 
cases that a mortgagee is not entitled to charge or obtain any compensation o r 
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improvements made (I. L. R. 19 Mad. 327 ; 87 All. 81). On the other hand, same 
Courts following the English decisions in Shepard v. Jones , 21 Ch. D. 469; Sandon 
v. Hooper , 6 Beav. 246; Henderson v. Astwood , (1894) A. C. 150, have held that a 
mortgagee should have a charge for improvements if they are reasonable (I. L. R. 43 
Bom. 69; 45 Bom. 1301). According to the English law, as summarized by Fisher on 
Mortgage (Art. 1782, 6th Edn.), “the improvements must always be reasonable having 
regard to the nature and value of the estate; for, if it were not so, a weapon would be 
put in the mortgagee’s hands with which he might greatly clog the right of redemption, 
which he has no right to make more expensive than is necessary to keep the estate in 
good repair and working order and to protect the title.” The English cases on the 
subject are also reviewed in Coote on Mortgage, where it is pointed out that the later 
decisions are more favourable to the mortgagee than the older authorities. In the 8th 
Edition of Coote on Mortgage, the law is thus expounded (page 1232):. 

“Unless the sanction of the mortgagor has been obtained, the mortgagee will 
not be allowed for substantial repairs, not being strictly necessary, or for improvements, 

unless the value of the property has been increased thereby.Indeed, according 

to some older cases, even substantial improvements have been disallowed, unless done 
with the consent of, or acquiescence after notice by, the mortgagor. A mortgagee can 
hardly be said to be safe in making improvements in the mortgaged property without 
such consent or acquiescence. But the tendency of later decisions appears to be more 
favourable to the mortgagee in this respect and it has been laid down that prima facie 
a mortgagee who has expended money in improvements is entitled to an inquiry 
whether the outlay has increased the value of the property and to be allowed such 
outlay so far as the value is proved to have been increased thereby.” 

We prefer to adopt in India the view summarized in Fisher on Mortgage except 
that we do not consider it desirable to leave it to the Court to determine in each case 
what improvements are reasonable and what not. We accordingly propose to have a 
uniform and definite rule, namely that no mortgagee shall be entitled to charge for any 
improvements unless they are made to preserve the property from destruction or 

deterioration or unless they are necessary to prevent the security from becoming in¬ 
sufficient or made in compliance with the lawful order of any public servant or public 
authority. We accordingly propose to add a new section 63A dealing with improve¬ 
ments. We have throughout guarded the right of private contract. 

Clauses 2 /, 2S and 55, Sections 6*4, Go and / 2« Phe words 'for a term of vears** 
in these sections are unnecessary and should be omitted. 

Clause 2Sy Section Go. 4his section relates to the implied covenants by a 
mortgagor, and provides in the penultimate paragraph that covenants regarding pay¬ 
ment of public charges and future rent in the case of leasehold property do not apply 
in the case of a usufructuary mortgage. This provision is not clear. Covenants specified 
in the section are binding on a mortgagor in consequence of his obligation to preserve 
the mortgage security. No sufficient reason is apparent wdiy, in the case of a usufruc¬ 
tuary mortgage when possession is not delivered to the mortgagee, the mortgagor should 
not be under a duty to pay the public charges and future rent. It appears from 
the papers underlying the Act that the provision at present contained in this 
paragraph was first introduced in Bill IV of 1879, when clauses (c) and (d) did not 
contain the words "so long as the mortgagee was not in possession.” In the case of a 
usufructuary mortgage if the mortgagor has not put the mortgagee in possession it is 
as much his duty as it is in the case of any other mortgage to preserve the property on 
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the security of which he has obtained a loan. The words “so long as the mortgagee was 
not in possession” weie added in sub-clauses (c) and (cl) of section 65 in the final Bill, 
but, apparently through inadvertence, this paragraph was not omitted. 

Clause 29, Proposed new Section 65A. — In the absence of an express provision in 
the Act, a question is sometimes raised whether a mortgagor in possession is competent 
to grant a lease of the mortgaged property during the continuance of the mortgage and 
whether such a lease is binding : on the mortgagee. In England, before the Conve¬ 
yancing Act, 1881, was passed a:mortgagor could not grant leases which were binding 
on the mortgagee. [Keecli v. Hall, 1 Smith L. C. 577, 12th Edn., Corbett v. Ploicden, 
25 Ch. D. Gib, Bobbins v. I Vlujte, (1906) 1 K. B. 125.] This view was followed in the 

case of an English mortgage in Bombay (I. L. R. 30 Bom. 250) and it was observed 
as follows : 

“If a mortgagor left in possession grants a lease without the concurrence of the 
mortgagee, the lessee has a precarious title, inasmuch as although the lease is good as 
between himself and the mortgagor who granted it, the paramount title of the mort¬ 
gagee may be asserted against both of them.” 

In Allahabad, it was held that a mortgagor ordinarily cannot, without the 
concurrence of his mortgagee, execute a lease which would be binding upon the mort¬ 
gagee. He may execute a lease which may be binding upon himself and so long as the 
mortgagee dees not interfere with the possession of the lessee so long may the lessee 
enjoj the benefits of the lease, but ordinarily without the concurrence of the mortgagee 
the mortgagor cannot grant a lease which will be binding upon the mortgagee°(2 
A. L. J. 294). This view w^as not accepted in Calcutta. In 40 C. L. J. 500 following 
the observations in Ghose on Mortgage (Vol. 1, p. 283), it was held that a mortgagor 
may make a lease conformable to usage and in the ordinary course of management, 
and the tenancy so created will be binding on the mortgagee. The Conveyancing Act.’ 
1881, expressly authorises'-a mortgagor to grant leases of the mortgaged property for 
particular periods (section 18 of the Conveyancing Act, 1881, and section 99 of the 
Property Act, 1925). In our opinion, it is necessary to provide expressly in the Transfer 
of Property Act that a mortgagor shall, subject to express conditions in the mortgage- 
deed, be entitled to grant a lease of the mortgaged property. In order, however, "to 
protect the interests of the mortgagee, we propose to provide certain restrictions 

mostly taken from section 99 of the Law of Property Act, 1925, with variations 
suitable to the conditions of this country. 

Chouse 30 , Section 6/. For the reasons stated in the notes under section 60. 
the word ‘payable’ should be replaced by the word ‘due.’ 

Under the present law the remedy by way of foreclosure is open to a mort¬ 
gagee in the case of a mortgage by conditional sale and in an English mortgage a« also 
in anomalous mortgages, by the terms of which the mortgagee is entitled to”foVcclose 
By Rule 4 (2) of Order XXXIV of the Code of Civil Procedure, 1908, the Courts "in’ 
India have been empowered, when a suit is brought for foreclosure, to direct a sale 
in lieu of foreclosure. The discretion conferred by that rule on the Courts ha« been 
exercised in different ways, some Courts refusing foreclosure, while otheis have 
granted it. We understand that in Allahabad foreclosure decrees are more frequent As 
to equitable mortgages by deposit of title deeds also, a different practice prevails in 
different Courts. In Calcutta and Allahabad the Courts have invariably refused 

foreclosure in such cases (24 Cal 848; 14 All 238), while in Bombay foreclosure decrees 
are sometimes passed (14'Bom. 269). 
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The question is discussed by the late Sir Rash Behari Ghose in the 5th Edition 
of his Law on Mortgage, at p. 82, where he says : 

“But although sales take place more frequently now, foreclosure is still a 
common method of working out the rights of mortgagees in England. I may, however, 
be permitted to observe that in complicated cases, the rights of the parties can be 
adeiuately protected only by a decree for sale; foreclosure being both a cumbrous and 
dilatory method of procedure. When the Transfer of Property Act was under con. 
Bideration, it was propose 1 in this country to do away with foreclosure altogether, and 
to give the mortgagee only the right to realise his security by a sale of the pledge. But 
it was thought by the then Law Member of the Governor-General’s Council that the 
amount of simplicity which would be thus gained would not justify the amount of 
disturbance which would be created by such a change in the law. L however, venture to 
doubt whether the slight disturbance which would have been created by such a law 
would have been too dear a price to pay for the elegance and simplicity which such a 
measure would have given us. At any rate the gain to the community would have been 
sufficient compensation for any possible disturbance. The right of a mortgagee to 
foreclose, we should remember, naturally grew in England out of the form of an 
English mortgage, which consists of a transfer of ownership, accompanied by a condition 
for re-transfer upon due payment of the debt, probably the rudest method, "as Professor 
Holland points out, in which security can be given for the fulfilment of an engagement. 
In many of the States of America, as well as in Ireland, sale is regarded as the most 
appropriate remedy on a mortgage. The same practice is followed in countries which 
have adopted the Roman law as the basis of their jurisprudence. In English law, 
however, the more cumbrous mode of proceeding has stood its ground down to the 
present day, but it may be affirmed without much temerity that foreclosure with its 
successive periods of redemption, its liability to he reopened, and the manifest inade. 
quacy of the remedy in complicated cases, is doomed even in England.” 

In Wiltsie on Mortgage Foreclosure, Vol. 1, p. 5, 3rd Edn. (an American work), 
it is observed ; 


“Strict foreclosure or foreclosure without a sale was a procedure greatly used in 
England at one time and its purpose was to perfect in the mortgagee an absolute title, 
instead of to obtain a decree for sale; the Courts in most States recognise this method 
but allow its use only in exceptional cases, owing to its severity upon the rights of the 
owner of the equity of redemption.” 

We, therefore, consider it desirable to confine the remedy of foreclosure to the 

case of a mortgage by conditional sale or an anomalous mortgage where, by the express 

terms of the deed, the parties have stipulated for foreclosure; and to disallow it in all 
other cases. 


Clause 31, Section 67-A — While dealing with section 61, we pointed out that 
it is inequitable to enforce the principle of the consolidation of securities to the 
prejudice of a mortgagor. When, however, a mortgagee holds several mortgages in 
respect of the same or different properties, it will be prejudicial to the mortgagor if 
the mortgagee is allowed to enforce one mortgage and keep the other mortgages alive. 
In the case of a number of mortgages in which the only remedy open is foreclosure, the 
disadvantage of the mortgagor will be very marked as he may lose the whole propertv 
in satisfaction of one debt, which may be less than the real value of the propertv. and 
will be liable to have a personal decree passed against him in satisfaction of the debts 
under the other mortgages. In the case of mortgages too where the only remedy is sale. 
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• the property will never realize its fair and proper value if it be sold subject to another 
mortgage. Thus, in 25 C. W. N. 129, where the Calcutta High Court was constrained 
to hold that the holder of two independent mortgages over the same property, in the 
absence of a contract to the contrary, was not prevented from obtaining a decree for 
sale on each of them in a separate suit, it had to add a reservation in the decree that he 
could not sell the property twice over nor could he sell it under either of the decrees 
subject to the other. In that case the Court held that the right course to follow in such 


circumstances was to direct that the property be sold free of both charges, whether 
in execution of the decree on the first mortgage or of the decree on the second 
mortgage, and that the balance of the sale proceeds after payment of incidental expenses 
be applied in discharge of the dues on the first mortgage and the second mortgage one 
after the other, and that the residue, if any, stand to the credit of the holder of the 
equity of redemption. u This course, although equitable, is not warranted by any 
provision of the Act or of' order XXXIV, Civil Procedure Code. To avoid such 
difficulties, we propose a new T section to be numbered section 67A. 

Clause 32 y Section 68. Section 67 and section 67A deal with the right of a 
mortgagee against the mortgaged property, while section 68 relates to his right to 
recover the mortgage-money personally from the mortgagor. Section 68 indicates the 
ircuinstances under -which the right accrues or the cause of action arises, namely— 

(i) when the mortgagor binds himself personally to repay the debt, 

(ii) when the mortgage-security is wholly or partially destroyed or rendered 
insufficient in consequence of any cause other than the wrongful act or default of the 
mortgagor or mortgagee. 

(Hi) when the mortgagee is deprived of his security by or in consequence of the 
wrongful act or default of the mortgagor, 

(iv) where, the mortgagee being entitled to possession, the mortgagor fails to 
deliver possession of the mortgaged property or to secure to him the undisturbed 
possession thereof. 


v- 


The cases mentioned in clauses (i), (Hi) and (iv) are referred to in clauses (a) 
to (c) of the present section, while that mentioned in clause (ii) is contained in the 
last paragraph. 


But section 68, as it stands at present, deals not only with the cases in which 
n mortgagee is entitled to sue for the mortgage-money ; it also indicates to some extent 
•the persons against whom the suit may be maintained. The opening words of the 
section are : “The mortgagee has a right to sue the mortgagor for:the mortgage-money.” 
We propose to omit the words “the mortgagor.” The reason is that the use of these 
words has given rise to a doubt as to whether the words “the mortgagor” refer to the 
mortgagor personally or whether they include his legal representatives or transferees 
(see 27 M. L. J. 494 and 69 I. A. 7). As to clause (i)% being the case where the 
mortgagor binds himself to repay the sum, no question can arise as to the liabilities of 
the legal representatives of the mortgagor or his transferees; the word “himself” in 
that clause clearly indicates that none but the mortgagor can be sued for the mortgage- 
money in that case. As regards clauses (ii), (iii) and (iv), the legal representative of 
the mortgagor or his transferee may be liable to be sued personally in some cases, 
while not in others. It would make the section very cumbrous if we attempted to lay 
down the different circumstances under which the personal liabilities of legal repre. 
sentatives and transferees arose and the extent of their liability. We have, therefore, 
considered it desirable to leave these matters alone, as we think that the question in 
each case should be decided by the general law. 
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Clause (c) of the present section provides that the mortgagor is personally liable 
when he fails to deliver or to secure to the mortgagee the possession of the property 
without disturbance by him or “any other person” The words “any other person” are very 
wide and might include a trespasser. The disturbance of the mortgagee’s possession by 
a trespasser or by a third person with whom the mortgagor was not in collusion should 
not confer upon the mortgagee a right to sue the mortgagor for the mortgage-money. 
The words “or any other person” have been held to mean a person claiming under a 
title superior to that of the mortgagor (I. L. R. 15 Mad. 304; 19 All. 191; 42 Mad. 
578). In clause (iv) above we propose to substitute for the words “any other person” 
the words “any person claiming under a title superior to that of the mortgagor.” 

The personal remedy declared by the section is additional and it has been held 
that it can be pursued by the mortgagee concurrently with the other remedies or even 
before he proceeds against the mortgaged property or security (17 Mad. 469). Although 
prima facie a mortgage involves the idea of a loan (I.L.R. 44 Cal. 388 at p. 400), it is 
“essentially a security. In actual practice, this concurrent remedy has led to consider¬ 
able abuse. The mortgagee, with a view to get an increase of interest or other undue 
advantage by the threat of arrest and imprisonment, may obtain a money decree 
without proceeding against the property. We, therefore, propose that in the cases 
mentioned in clause (i) and clause (ii) the mortgagee should exhaust all his available 
remedies against the mortgaged property before he seeks to pursue the personal remedy 
against the mortgagor. In cases falling under clauses (Hi) and (iv) above, such a 
restriction on the rights of a mortgagee is not called for. The proposed provision will 
not be inconsistent with Order XXXIV, Rule 6 of the Civil Procedure Code, under 
which, in a mortgage suit, the mortgagee is not entitled to execute the decree personally 
against the mortgagor till the mortgaged property has been sold and the sale proceeds 
are found insufficient to pay off the entire mortgage debt. 

We also consider that it should be open to a mortgagee to abandon or relinquish 
•the security, if ho chooses to do so, in cases falling under clause (i) and clause (ii) 
above, if he is anxious to pursue the personal remedy. The mortgagee should not. 
.however, be allowed to relinquish a portion only of the security so as to increase the 
burden on the remaining portion (I. L. R. 50 Cal. 718). In order to ensure that the 
relinquishment of the security is complete, it is proposed that it should be made by a 
registered instrument. 

In the case mentioned in clause (i) above, the cause of action to sue for a per¬ 
sonal decree will arise on the date fixed for repayment. In other cases the cause of 
action is accelerated and the mortgagee need not wait till the due date has arrived 
(I. L. R, 25 Cal 450; 15 Mad. 174; 16 All. 318; 26 Bom. 241). The period of 
limitation for the enforcement of the personal remedy, if the document be registered, 
is six years (Art. 116 or 120 of the Limitation Act, 12 Cal. 389; 12 I. A. 12; 34 All. 
246). Much longer periods are provided for remedies against property. A suit for 
enforcement of the personal remedy may, therefore, have to be instituted earlier than 
the mortgage suit. In order that such a suit may not be barred by limitation, or struck 
off for non-prosecution, we propose to provide that it should be stayed till the mort¬ 
gagee exhausts his remedies against the mortgaged property. 

The amendment of section 68 does not necessitate the amendment of Order 
XXXIV, Rule 6, Civil Procedure Code. The rule applies to a mortgage suit and has 
no application to a suit under this section in which the only decree that can be passed 
is for the payment of money (I. L. R. 29 Mad, 362). 


N. r •. ll. 

fitr*' Orvjrt, 


4 T.P. 8. 
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So also no amendment of Rule 14 of Order XXXIV is necessary. In cases 
where the mortgagee is required to exhaust his remedies against the mortgaged pro¬ 
perty, the property would be sold before he is allowed to exercise his right for a 
personal decree against the mortgagor and the provisions of Rule 14 will not come 
into operation. That rule can only apply to other cases where he is not required to 
proceed against the mortgaged property first. 

In cases in which the mortgage-money is agreed to be paid by instalments or 
the interest is to be periodically paid it has been held that a sufficient portion of the 
mortgaged property may be brought to sale for the amount due. These cases are 
governed by the express terms of the mortgage-deed (I. L. R. 35 Bom. 327: 42 Mad. 
813), and are not affected by section 68. 

Clauses 33 and 34, Section 69 and Proposed new Section GOA .—Clause (a) and 
the last paragraph of section 69 refer to English mortgages. Clause Uij however, 
relates to an English mortgage which contains an express power of sale, while the last 
paragraph deals with one which does not contain any such power. In the case of 
English mortgages dealt with in clause (a) the power of sale is to be exercised in 
accordance with the procedure prescribed in paragraphs 2 to 4 of the section, whereas in 
the case of those in the last paragraph the rules contained in sections 6 to 11 of the 
Trustees’ and Mortgagees’ Powers Act (XXVIII of 1866) apply. The procedure laid 
down in section 69 differs from that prescribed in Act XXVIII of 1866 in several 
particulars. Act XXVIII of 1866 was based on Lord Cranwortlr’s Act (2o ,7 24 Viet, 
c. 145) which was repealed by the Conveyancing Act, 1881 (41 & 42 Viet c. 41).' 
Sections 19 to 22 of the latter statute relate to the exercise of the power of sale by a 
mortgagee and are now reproduced in sections 101 to 108 of the Property Act, 1925 
(15 & 16 Geo. V. c. 20). The provisions of Lord Cranworth’s Act were, as pointed out 
by Fisher on Mortgage (paragraph 975, 6th Edn.), open to the following defects: 

" I£ ~. tlie interest on the mortgage be payable half-yearly, it seems that the 

repealed statutory power cannot be exercised till at least eighteen months have expired 
from the date of the security. The interest must have been in arrear for six months, 
and six months’ notice must have been given: and in the absence of a provision that 

the notice may bo given before the interest has actually fallen into arrear for six 
months, an exercise of the power depending upon such a notice could bar Uy be con- 

side red safe. 

Again, the purchaser’s title is protected only where no case has arisen to autho¬ 
rise the exercise of the power, and where no notice has been given. The act is silent 
as to an improper exercise of the power after it has arisen, and which is irregular 
othei v ise than by the absence of notice.' nor does it protect the purchaser where he is 
aware of the absence of notice, or of other irregularities; and it gives the person 
damnific 1 an expiess romc Iv in damages only where the exercise of the power was 
unauthorised: hut none were being authorised, it was improperly exercise 1 either for 
want of notice or otherwise.” 


These defects are also present in the Indian Act (cf. sections 6 to 9 of Act 
XXVIII of 1S6G). In Englanl they were removed by sections 19 to 21 of the Convey¬ 
ancing Act, 13S1, corresponding to sections 101 to 10S of the English Property Act, 
1925. Paragraphs 2 to 4 of S. G9 are also based on these sections of the Conveyancing 
Act, 1881. We think that the antiquated and manifestly defective procedure in Act 
XXVIII of 18G6, based on an English statute which has long been repealed, should be 
revise 1. 
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In our opinion, English mortgages, whether they contain an express power of 
sale or not, should all be governed by the provisions of paragraphs 2 to 4 of section G9 
which are based on the existing provisions of the English law. We, therefore, propose 
that section 69, along with clause (a), should be recast and the provisions relating to 
the appointment of a receiver, referred to in the last paragraph of the section, should be 
the subject of a separate section. 

As the Trustees’ and Mortgagees’ Powers Act, 1S66, deals with other matters, 
such as trusts and leases, besides mortgages, it should not be repealed. In order, 
however, to make it clear that the Act will no longer apply to mortgages, we propose 
that the words ‘'notwithstanding anything contained in the Trustees’ and Mortgagees’ 
Powers Act, 1866,” should be inserted at the beginning of section 09. 

We also consider that in all eases where the mortgagee is entitled to exercise 
the powers of sale under section 69, it is desirable to make provision for the anpuint- 
ment of a receiver. We propose that a new section (section GOA) should be aided on 
the lines of sections 101 (iii) and 109 of the English Property Act, 1925, provi ling for 
the appointment of a receiver, the rights and liabilities of such receiver and the proce¬ 
dure to be followed when such appointment is made. At the same time, we think it 
desirable that specific provision should be made under section G9A for the followin' 1 *• 

(a) unless otherwise provided by the terms of the mortgage deed, the receiver 
should be appointed by the consent of both the mortgagor and mortgagee ; 

(b) where the parties do not agree regarding the person to lie appointed as a 
receiver, they should have liberty to apply to the Court in a summary proceeding. 

We also think it desirable to make provision in the section on the lines of 
section 84 of the Indian Trusts Act, 18S2, enabling the parties or the receiver to apply 
in a summary proceeding to the Court for it3 opinion or advice or for directions in 
matters connected with the management or administration of the mortgaged property. 

Clause 36 , Section 72. — It is inequitable to confine the section to a mortgagee 
in possession. With the exception of the provision in clause (a) relating to the manage¬ 
ment of the property and the collection of rents and profits, this section mav aimlv to 
all mortgagees generally. A mortgagee, whether he is in possession or not, is entitled to 
spend money for the purposes mentioned in clauses (b). (c). (d) and (e). subject as 
regards clauses (b) and (c), to the proviso that he should not be entitled tc exercise 
that right unless the mortgagor is in default. It has been held that if a mortgagee who 
is not in possession spends money to preserve the property from forfeiture or sale he is 
entitled to be reimbursed for the money spent (I. L. R. 80 Cal. 794 In a Bombay 
case it was recently held (25 Bom. L. R. 848) that section 72 did not imply that a 
mortgagee not in possession had no right to charge the mortgaged property for payments 
properly made by him in relation to his security. Whether a mortgagee is in p ossession 
or not, it is to his interest to spend money to preserve his security and he should have 
a right to do so. We, therefore, propose that a mortgagee, though not in po. cssion, 
should be entitled to spend such money as may be necessary for purposes menrioned in 
clauses (b) t (c), (d) and (e), subject to the condition, as to (b) and (c), that he should 
not be entitled to do so until the mortgagor is in default. 

We also propose to omit the words in the first paragraph of the section, namely, 
“during the continuance of the mortgage.” These words had to he in the original 
section as the section was confined to a mortgagee in possession. Further, as we propose 
to amend Order XXXIV of the Code of Civil Procedure, so as to entitle the moimamor 
to redeem at any time before the sale is confirmed or the foreclosure takes place under 
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the provisions of the Code, these words have to be omitted in order that a mortgagee 
may be entitled, if occasion arises, to spend such money as may be necessary for these 
purposes until the sale is confirmed or a final decree for foreclosure is passed. 

By the omission of clause (a) from section 72 we do not propose to take away 
the right of a mortgagee in possession to spend money for the management of the 
property or collection of the rents and profits. As section 76 relates to a mortgagee in 
possession, we propose to make provision in that section for the recognition of the 
right. 

In 'the penultimate paragraph of section 72 it is stated that a sum paid as 
insurance premium shall be a charge on the mortgaged property, while the second 


paragraph provides that sums mentioned in clauses (a) to (e) should be added to the 
principal money. It is not clear whether any distinction is really intended between 
insurance premia and other necessary costs and charges. The sums payable for insurance 
ought to be treated on the same footing as those spent for necessary costs and charges. 
We are, therefore, of opinion that such sums should be added to the principal money 


and should carry the same rate of interest. 


Clause 37, Section 73. — The present section deals only with the case where the 
mortgaged property is sold for the arrears of revenue or rent. There is a conflict of 
decisions on the point whether the principle underlying the section applies to a case 
where the mortgaged property is compulsorily acquired under the Land Acquisition 
Act. 1894. In I. L. R. 16 All. 78, the Allahabad High Court held that a mortgagee had 
no charge on the amount of compensation awarded for the acquisition of the mortgaged 
property under the Land Acquisition Act and that the mortgagee ought to have claimed 
apportionment in acquisition proceedings. A contrary view was taken in I. L. R. 6 Mad. 
344. and the Allahabad decision was dissented from in Calcutta and Patna (13 C. W. N. 
350: 5 Pat. L. J. 650). It has been held that the compulsory acquisition of a property 
does not amount to its destruction within the meaning of section 68 and that the 
property acquired is converted into money (I. L. R. 13 Mad. 321). According to the 
general principle of ‘conversion’ on which section 73 is based the amount awarded as 
compensation is impressed with the charge to which the land is subject. In England, 
where money is paid into Court as the proceeds of real estate converted by compulsory 
powers under Acts of Parliament, as under section 69 of the Land Clauses Consolidation 
Act. it usually remains in Court subject to the rights of the parties interested in it to 
have it reinvested in land, and it is considered to be impressed with the quality of real 
estate {In re Stewart , lSm.and G. 32,1. W.&T.L. C. 393, 8th Edn.). The view taken by 
the majority of the High Courts is in accordance with the general principle stated 
above and we propose to give effect to it by the addition of sub.section (2) to 

section 73. 


Section 73 at present provides that a mortgagee has merely a charge on the 
surplus sale proceeds. The use of the word “charge” appears to us to be unhappy 
inasmuch as a charge under section 100 relates to immoveable property and is enforced 
as a simple mortgage. The procedure for enforcing a simple mortgage obviously does 
not apply to the enforcement of a claim against a fund. The use of the word also leaves 
the remedy of the mortgagee uncertain. We, therefore, propose to avoid its use and 
to provide that the mortgagee shall be entitled to claim payment out of the surplus 
fund or compensation money payable to the mortgagor as the case may be. In the 
amended section we have also provided for priorities as in the case of a charge. The 
mortgaged security being converted into money, we see no reason why the mortgagee 
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should have to wait until the due date, particularly when he can no longer bring a suit 
to enforce the mortgage. 

Clause 38 , Sections 74 and 75. — These sections arelbased on what is known as 
the principle of ‘‘subrogation.” For reason stated in the notes in the proposed new 
sections 92 and 94, we propose to delete these sections. 


Clause 39 Section 76. — In clause (c) of section 76 it is provided that the mort¬ 
gagee in possession shall be liable for the payment of Government revenue, other 
public charges and arrears of rent. If the mortgaged property is leasehold, it is also 
his duty to pay any rent which may become due during the period of the lease. We 
propose, therefore, to insert in clause (a) the words “and all rent” after the words 
‘‘charges of a public nature.” 


In clauses (b) and (d) of the section the term “rents and profits” is used, while 
in clause (c) the word “income” is used. In clauses (h) and (i) and also in section 77 
the word “receipts” is used. In our opinion the use of these different terms is appro¬ 
priate in regard to the context in which they are used and they are in*contradistinction 
to one another. Government revenue, public charges and rent are always paramount 
charges on immoveable property and the failure to pay them renders the property 
liable to be sold. The liability of a person in occupation of the property, including a 
mortgagee in possession, is commensurate with his right to enjoy the income of the 
property. In clause (c), therefore, it is provided that in the absence of a contract to 
the contrary it is the primary duty of a mortgagee in possession to pay the aforesaid 
dues out of whatever income he may realise from the property. He cannot claim any 
deduction until these liabilities aae satisfied. In clause (d), however, the term "rent 
and profits” is used to indicate that a mortgagee is liable to make necessary repairs to 
the property out of the balance of the actual realisations from the property after 
deducting these from the payment mentioned in clause (e) and the interest on the 
principal money. He is not bound to spend money on repairs out of his own pocket 
(I. L. R. 15 Mad. 290). Clause (h) refers to the manner in which the account he is 
bound to keep under clause (y) is to be taken. Under clause (y) he is to 
keep a clear, full and accurate account of “all sums received.” Clause (h) 
provides how the balance of the sums received by a mortgagee after deducting 
outgoings mentioned there in is to be debited towards the payment of the mortgage 
money. The clause properly uses the term “receipts” and shows that they are to be 
actual and gross realisations. In clause (i), the words “gross receipts” are used. This 
phrase was quite appropriate with regard to the fact that no provision was made in 
clause (It) for deducting expenses incurred for the management of the property or the 
collection of the rents and profits. Now that this provision has been made in clause (h) 
it is unnecessary to retain the word “gross” in clause (i). The same has been accord¬ 
ingly omitted. 


The words “on the mortgage-money” after the words “on account of interest” 
in clause (h) are ambiguous. As defined in section 58, the word “mortgage-money’ * 
includes both principal and interest. Where the mortgage-deed provides for the 
payment of simple interest only, the word “mortgage-money” in this clause might 
indicate compound interest. In our opinion the words “on the mortgage-money” 
should be omitted. The word “interest” by itself is sufficient to show that according to 
the terms of a particular mortgage-deed it will be calculated as simple or compound as 
the case may be. 
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In section 72 we have proposed the omission of clause (a) which relates to a right 
of a moitgagee to spend money for the management of the mortgaged property and the 
collection of lents and profits. In our opinion the inclusion of the clause in that section 
was not appropriate, particularly as money spent for the purposes mentioned therein is 
to he a ••■‘»e l to the principal. We do not think that money spent for management of the 
piopeiiN ci the collection of rents and profits should be treated as an accretion to the 
principal. In our opinion, as in the case of payment mentioned in clauses (c) and (A) of 
. 7G, money spent for management or the collection of rents and profits should be treated 
as outgoings (see Ghose on Mortgage, Vol. II, p. 805, 4th Edn.). In England, such 
expenses are treated as “just allowances” (see Seton on Decrees Vol. Ill, p. 1976). We 
therefore, propose to provide in clause (h) of section 76 that the expenses of manage, 
ment nim collection of rents and profits should be deducted out of the receipts of the 
mortgagee in possession along with other outgoings mentioned therein. We thereby 
also give effect to the right of a mortgagee in possession to incur such expenses. A right 

to recover such money accrues to him only in making deductions from the receipts 
while taking accounts under clause , li). 

In spite of the provisions in clause (i) that after the tender or deposit by the 

moiL^a^oi. the mortgagee must account for his receipts or gross-realisations, it has 

^een h.i ; m I. L. R. 47 Mad. 7, that it was open to a mortgagee to deduct any sum 

which be may have properly incurred in respect of the mortgaged property even after 

such ien ler or deposit. In our opinion, this view is not correct. After the amount due 

in respect of the mortgage has been properly tendered or deposited in Court, it should 

no >e open to a mortgagee to add any sum to the mortgage-money. We, therefore* 

propose to provide in clause (i) that a mortgagee shall not be entitled to deduct any 

amount trom the receipts on account of any expenses incurred after the date of the 
tender or deposit. 

r i M - cont. Section 70— Section 79 is based on the dissenting judgment of 

Lord Cranworth in Eopkinson v. Bolt (9 H. L. C. 514). The majority of the Judges held 

in t lat c-a.e t lat the fiist mortgagee should be postponed in respect of any advances made 

by lmn alter notice of a subsequent incumbrance. The principle on which the majority 

judgment is based is that the prior mortgagee has the option to make or refuse to 

make any further advance and, although he may have agreed to do so, no specific 

performance of such an agreement could be obtained [(1892) 1 Ch. 271, 12 Bom. 242]. 

He shouh; not, therefore, be permitted by any voluntary addition to the amount of his 

advance to afreet the rights of the subsequent incumbrancer who acquires his security 

on the property as it exists. On the other hand, as pointed out by Lord Cranworth, 

mortgages are but contracts and, when once the rights of parties under them are 

defined ana understood, it is impossible to say that any rule regulating their priority 

is unjust. His Lordship observed : “If the law is once laid down and understood, that 

a person a dvancing money oil a second mortgage, with notice of a prior mortgage 

covering future as well as present debts, will be postponed to the first mortgagee, to the 

whole extent covered or capable of being covered by the prior security he has nothing 
to complain of.” 

In their report, dated 20th May, 1870 the .Law Commissioners observed 
that the dissenting view of Lord Cranworth in Eopkinson v. Bolt was more just 

than the view taken by the majority of the Judges. However, the majority view 

prevailed in England [ West v. Williams, (1898) 1 Ch. 488, C. A., (1S99) 1 Ch. 132], 
but in 1924 the Property Law (Amendment) Act provided that a prior mortgagee may 
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iack further advances to his original advance and claim priority to subsequent incum¬ 
brances in the following ‘cases : 

(i) if further advances are made by arrangement with subsequent mortgagees to 
-that effect ; 

(ii) if they are without notice of the subsequent mortgages ; 

(Hi) if they are made in pursuance of an obligation covenanted in the prior 
mortgage, it being immaterial whether at that time the prior mortgagee had or had not 
notice of subsequent mortgages. 

These provisions are reproduced in section 94 of the Property Act, 1925. In 
our opinion, therefore, the section does not require amendment. 

Clause 40, Section 80. —As the principle of ‘tacking’ is akin to subrogation, we 
propose to number section 80 as section 93, so as to place it after the section which 
relates to subrogation. 

Clause 41, Section 81. —Section 81 deals with the marshalling of securities. It 
•appears from the proceedings underlying Act IV of 1882 that the section is based on 
the following passage in Fisher on Mortgage (Art. 1356, p. 694, 6th Edn.) : 

“If the owner of two estates mortgaged them both to one person, and then one 
of them to another, without notice, the second mortgagee may insist, under the 
doctrine of marshalling, but without interfering with the rights of the former that the 
debt of the first shall be satisfied out of the estate not mortgaged to the second, so far 
a3 that shall extend.” 

Like section 56 this section provides for marshalling when there are “two 
properties only.” It is also restricted to a case when the second mortgagee intends to 
marshal the securities. It does not provide for the case of more than two properties nor 
for the case where the property has been mortgaged more than twice and a mortgagee 
subsequent to the second mortgagee desires to marshal the prior securities. We propose 
to widen the scope of the section by providing that it should apply to cases where there 
are more than two properties and to all subsequent mortgagees generally. 

The section also requires that, in order that a subsequent mortgagee should be 
entitled to have the securities mashalled, it must be shown that the had no notice of the 
prior mortgage (I. L. R. 23 Cal. 790). This condition appears to have been based on 
the observations of Lord Iiardwicke in Lanoy v. Duke of Athol «2 Atk. 446). In later 
English decisions this condition was held to be unnecessary. In Gibson v. Seagrin (20 
Beav. Cl4) Lord Romilly remarked that the rule of marshalling was independent of 
the question whether the subsequent mortgagee had notice of the prior mortgage 
or not. [See also Flint v. Howard , (1893) 2 Ch. 54, 73]. In India also, in cases 
where the Transfer of Property Act did not apply, it was held that a subsequent 
mortgagee could marshal the securities even though he had notice of the prior 
'mortgage (I. L. R. 18 Bom. 160, 22 Bom. 304). As stated in the leading case of 
Aldrich v. Cooper (1 W. & T. L. C., at p. 38), the principle of “marshalling” is that it 
shall not depend upon the will of one creditor to disappoint another and that equity 
intervenes to restrain the first creditor from resorting to the security of the subsequent 
•creditor, until the other, which he alone possesses, is exhausted. Thus, according to the 
correct application of the principle, the question of notice of the prior mortgage to the 
subsequent encumbrancer is immaterial. Further, the words “not so as to prejudice the 
■rights of the first mortgagee” are sufficient to prevent any injustice being done to the 
prior mortgagee. We, therefore, propose that the words “who has not notice of the 
former mortgage” should be omitted. 
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It is-well established that in order that the doctrine of “marshalling” can be 
applied, there must be two funds or securities, both originally the property of the 
same owner; and the debts must be the debts of the same person [Ex parte Kendall , 
(1811) 17 Ves. 520, 1 W, & T. L. C. 46, Halsbury’s Laws of England, Vol. 21, p. 304} 
Neither in England nor in this country has the doctrine been extended to a case where 
only a portion of the property already mortgaged is subsequently sold or mortgaged. If 
the prior mortgagee is forced to have recourse to a portion of the mortgaged property 

for the recovery of his money, it may be that both he and the mortgagor will be prejudiced, 

and the sale of the property in portions will not realise an adequate price. We Jo not, 

t erefore, consider that it will be safe to extend the doctrine of marshalling to such a 
case. 

We propose to omit the word “valuable” before the word “consideration” in 

the concluding portion of the section. The Indian law does not recognise any distinction 

between good and valuable consideration (see section 25 of the Indian Contract Act, 
Pollock and Mulla’s Contract Act, p. 34). 

Clause 42, Section 82. This section enunciates the rule of contribution, where 
several properties are mortgaged. In our opinion, the principle of contribution ought 
to cover a case not only where several properties are mortgaged but where the 
mortgaged property is subsequently sub-divided into distinct and separate portions, the 
liability of the cosharers being distinct and several and not joint. This question was 
raised in I. L. R. 26 Mad. 686, but was not decided. In some cases it has been held 
that when the title becomes severed after the mortgage either by the death of the 
mortgagor or by the sale of the shares in the property by the mortgagor, the rule of 
contribution applies (see 1 All. 455, 20 Bom. 615, 21 C. *L. J. 104, 43 AIL 5S9). 
We propose to amend the section to make this point clear. 

Theie is also some difference of opinion as to whether for the purposes of 
contribution the value of the different properties or the portions of one proper^ should 
be calculated as at the date of the original mortgage or at the date of the subsequent 
transfer. In some cases it has been held that valuation is to be made as at the date of 
the mortgage irrespective of the price that may have been paid by the purchaser (sec 
12 C. W. N. 107; 745; 27 All. 549). In a Bombay case, however, the valuation at 
the date of the sale was adopted (I. L. R. 26 Bom. 88). We propose to provide that 
the value taken shall be the value as at the date of the original mortgage. This rule 
has the support of the Judicial Committee who, in assessing contributfon to a decree 
for mesne profits, assessed liability at the date of the decree (L. R. 31 I. A- 94 >. 

Following the reasons for the similar amendment in section 81, in the last 
paragraph of the section the word subsequent” has been substituted for the word 
“second” before the word “mortgagee.” 

Clause 43 , Section 83. In addition to the remedies open to a mortgagor 
for redemption by tender out of Court or by a suit, this section provides a summary 
procedure for redemption. The section is a survival of the repealed Bengal 
Regulations 1 of 1798 and XVII of 1806. Deposit made under this section has all 
the effects of a valid tender, and the withdrawal of the deposit by the mortgagee has 
the effect of discharging the mortgage (I. L. R. 17 Mad. 267). According to the 
rules framed with reference to this section by the High Courts of Calcutta, Madras 
and Bombay, the mortgagee, before he is entitled to draw the money, may be required 
to file all documents of title that are in his possession and also a draft reconveyance or 
an acknowledgment as he would be required to do under section 60. In the absence 
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of an express provision similar to that in the first paragraph of section 60, the \ alidity 
of those rules has been doubted {see Shephard and Brown, Transfer of Property Act, 
p. 852, 7th Edn.) The proposed amendment is intended to remove this doubt. 

Clause 44, Section 84— Section 84 provides for the cessation of interest after a 
tender or a deposit. As a tender, if refused, is generally followed by a deposit, the 
case of a deposit without a previous tender ought to be distinctly mentioned. In I. L. R* 
49 Mad. 619 it was held that if, after a reasonable time, the mortgagee who has notice 
of a proper deposit, refuses to take the deposit, there is still a presumption that the 
mortgagor continues ready and willing to pay, and the interest does not run even if the 
mortgagor withdraws the deposit. In our opinion this view is not correct. It is 
obviously unreasonable that interest on the mortgage debt should cease to run if the 
mortgagor withdraws the deposit and derives benefit from the money withdrawn. We 
propose to add a proviso to the first paragraph of the section making it clear that where 
the mortgagor has deposited the amount without having made a previous tender thereof 
and has subsequently withdrawn the same or any part thereof, interest on the principal 
money shall be payable from the date of the withdrawal. 

In para. 8 we also propose to make it clear that if the. mortgage-deed provides 
that reasonable notice before payment or tender of the mortgage-money is to be given 
to the mortgagee, the provisions of this section will not apply till such notice has been 
given. 

Clause 45, Section 91. — Section 91 specifies persons who, in addition to a 
mortgagor, are entitled to redeem. Clauses (a) and (b) can be suitably combined in 
one clause. Clauses (d) and (e) are superfluous, and, in our opinion, should be omitted. 

An attachment does not create any interest such as a charge or a loan in the 
property attached (I. L. li. 29 Cal 428, 82 Mad. 429), and there is no reason why an 
attaching creditor should have the right of redemption. We, therefore, propose to omit 
clause (f). 

Clause 46, Proposed new Section 92. — As stated before, sections 74 and 75 of 
the Act are based on what is known as the principle of subrogation. The principle 
can come into operation either by act of parties, e.g., by assignment of the debt, or by 
operation of law, but, technically, the term ‘‘subrogation” is confined to cases where 
the right arises by operation of law. In Roman law, a creditor, who lent money to the 
debtor for the purpose of paying off a mortgage on condition that he was to be substi¬ 
tuted in the place of the mortgagee, was entitled to claim the benefit of the security 
discharged with his money (see Donatt’s Civil Law, section 1774; see also Hunter’s 
Roman Law, pp. 441 and 448); and this right has been recognized in all modern 
systems derived from Roman law. Section 74 is confined to the case when a subsequent 
mortgagee pays oti a prior mortgagee. The rule contained in the section is really 
covered by section 75, but both those sections apply only to the case of a subsequent 
mortgagee. The principle of subrogation, however, ought to apply generally to all 
cases other than those of a mortgagor who pays off his own debt or of a mere volunteer. 
In Bissesiuar Prasad v. Lala Sarnam Singh, 6 C. L. J. 184 at pp. 187 -38, it is 
observed as follows: 

“The doctrine of subrogation is a doctrine of equity jurisprudence. It does not 
depend on privity of contract, express or implied, except in so far as equity may be 
supposed to be imported into the transaction, and thus raise a contract by implication. 
It is founded on the facts and circumstances of each particular case, and on the princi¬ 
ples of natural justice. While, therefore, the doctrine will be applied in general. 
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where-*er any person other than a mere volunteer pays a debt or a demand, which m 

equity or good conscience should have been satisfied by another, or where the liability 

of one person is discharged out of a fund belonging to another, or where one person 

is compelled for his own protection or that of some interest which he represents, to 

pay a debt for which another is primarily liable, or wherever a denial of the right 

would he contrary to equity and good conscience, the doctrine will never be permitted, 

where the application of it would work injustice to the rights of those having equal or 
superior equities.” 

In our opinion all persons who have an interest in the mortgaged property or 
m the . ™ of redemption, except in mortgagor, that is, all those who are referred to 
m sectlon 91 a 9 having the right of redemption, should be entitled to be subrogated to 
or substituted in the place of the creditor who is paid off. We think proper to omit 
sections ,4 and 75 and to provide in this new section 92 for the principle of subrogation. 

A surety is obviously entitled to be subrogated to the rights of the creditor if he 
pays him off. To use the argument of Sir S. Romilly in Craytliom v. Swinburn 
e*. 3 GO at p. 1G2) a surety will be entitled to every remedy which the creditor 
has against the principal debtor to enforce every security and all means of payment; 
to stand m the place of the creditor, not only through the medium of contract, but 
even oy means of securities entered into without the knowledge of the surety; having 
the right to have those securities transferred to him, though there was no stipulation 
for that, and to avail himself of all those securities against the debtor.” The same 
principle has been incorporated in sections 140an<l 141 of the Indian Contract Act, 1872. 

The right of a co-mortgagor or one of several joint debtors to be subrogated to 
the security of the creditor, so as to enable him to recover from his co.debtor 3 by 
means of such securities their proportionate shares of indebtedness which has been 
discharged by him, rests upon the same equity as that of a surety or any other person 
entitled to redeem the mortgage; for each joint debtor is regarded as the principal 
debtor for that part of the debt which he ought to pay and as the surety for his 

co-debtors as to the part which ought to be discharged by them (see Ghose on Mortgage, 
Vol. 1, p. 971, 5th Edition). 

It cannot, however, belaid down as a general rule that a person merely 
discharging a debt is entitled to the benefit of the mortgage. Obviously, a mortgagor 
himselt who is liable to pay a debt contracted by him, or the transferee from such a 
mortgagor who has undertaken the liability, cannot claim the right of subrogation; nor 
can the application of the principle be invoked in favour of a mere volunteer (I. L. R. 
32 All 25). As stated in Ghose on Mortgage, Vol. 1 , p. 864, oth Edn., the real question 
m all such cases is whether the payment made by a person who is not in any way 
interested in the mortgaged property or the right of redemption was a mere loan to 
the debtor on his personal security, or whether it was made under an agreement that 
he should be substituted for the creditor. Although in most cases a Court may 
presume sach an agreement, we think it desirable to provide that such an agreement 
must be reduced to writing and must be registered. 

In order to avoid any complication and the difficulty of apportioning the claims 
arising from subrogation, the Courts have held that a right of subrogation doe 3 not 
arise till the whole of the mortgage debt is paid off (I. L. R. 36 Cal. 193, 38 All. 502). 
We, therefore, propose to provide in the last paragraph of section 92 that the right of 
subrogation shall not be claimed unless the mortgage in respect of which the right is 
claimed has been redeemed in full. 
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Clause 46 — contd ., Section 93. —As the principle of “tacking” is closely allied to 
subrogation, we propose to put section 80 as section 98. 

Clause 46 — contd ., Proposed new Section 94. — Section 75 and Order XXXIV, 
rule 11 of the Code of Civil Procedure embody partly the principle of subrogation and 
partly the principle expressed in the phrase “redeem up and foreclose down. ’ We have 
transferred to section 92 so much of section 75 and of Order XXXI\, rule 11, as 
relates to the doctrine of subrogation and embodied in a new section so much of the 
section and rule as relates to the conception of “foreclosing down.” As this is a rule 
more of Substantive law than of procedure, its proper place is in the Transfer of 
Property Act and not in the Code of Civil Procedure. We, therefore, propose to omit 
section 75 and to repeal Order XXXIV, Rule 11. As this doctrine is akin to the 

doctrine of subrogation, we have placed it after section 92. 

Clause 47 , Section 95. —Section 95 gives a co-mortgagor redeeming the mortgage 

a charge on the shares of other co.mortgagors in the mortgaged property for expenses 
incurred by him in redeeming the mortgaged property and obtaining possession thereof. 
The section has been based on the observations in Macpherson’s Law of Mortgage in 
Bengal and the N..W. Provinces, 5th Edn., p. 145. It is difficult to understand why 
the words “obtains possession thereof” are inserted in this section. In I. L. R. 11 Mad. 
416 the Madras High Court observed that the section gave the redeeming co.mortgagor 
two rights, (1) a right to obtain possession, and (2) a charge on the interests of his 
co.mortgagors. In I. L. R. 26 All. 227 the Allahabad High Court held that the 
words were only applicable if the mortgagee is in possession. In Malik Ahmad Wall 
Khan v. Musammat Shamsi Jahan Becjam , L. R. 38 I. A. Si, their Lordships of the 
Privy Council observed as follows : 

“The section might be so strictly construed as to limit its operation to mortgages 
under which possession passes, .and, therefore, on redemption property re.passes. But 
it seems to their Lordships more reasonable to construe the section distributively, to 
make the condition of obtaining possession apply only to the cases in which its fulfil¬ 
ment is from the nature of the mortgage possible, and in other cases to make the charge 
follow upon redemption.” 

In view of the above observation, the reference to the recovery of possession in 
the section seems undesirable and we propose that it should be omitted. Moreover, as 
in the proposed section 92 a co.mortgagor is allowed the right of subrogation, we are 
of opinion that instead of providing for a separate charge for the costs of redemption it 
will be better if it is provided that a co.mortgagor can add such costs to the mortgage 
money and recover them from other co.mortgagors in proportion to their shares in 
the property. We have amended the section accordingly. 

Clause 48 , Section 98. _ As stated in the notes under section 58, the definition 
of an anomalous mortgage is included in that section. In our opinion, this section 
should be confined to the rights and liabilities of parties to these mortgages. 


Clause 49 , Section 100.— Section 100 defines a charge, and the latter part of the 
section provides that all provisions relating to a mortgage and sections 81 and 82 shall 
apply in the case of a charge. This does not clearly show what exactly are the rights 
and liabilities of a charge-holder. It is true that a charge is distinguishable from a 
mortgage in that it does not amount to transfer of any interest in the property subject 
thereto {see Ghose on Mortgage, Vol. 1, p. 110). We think it would be desirable to 
provide that the rights and liabilities of the parties in the case of a charge should 
he similar to the rights and liabilities of parties to a simple mortgage, as a charge 
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resembles a simple mortgage more than any other kind of mortgage. A charge-holder, 

like a simple mortgagee, has only a right to bring the mortgaged property to sale; he 

cannot have a right of foreclosure (see Order XXXIV, Rule 15 of the Civil Procedure 
Code). 

As a charge does not involve the transfer of an interest in the property subject 
thereto, it has been held that it cannot be enforced against a transferee ftfr considera¬ 
tion without notice (I. L. R. 9 All. 591, 13 All. 28, 33 Cal. 985, 42 Cal. 849 and 
19 C. W. N. 3 {). The contrary view was taken in some cases where a charge was 
created by a decree (2 All. 162, 28 All. 655 and 38 All. 254). The former view 
appears to us more consistent with equity. 

As charges created by the operation of law or by a decree will not necessarily 
be registered it is desirable to protect transferees for consideration without notice and 
provide that a charge will not be enforced against them. 

Clause 50 , Section 101. Section 101 relates to the principle of 'merger” and 
provides that if a mortgagee or charge-holder of property acquires the interest of the 
mortgagor or the owner, his own mortgage or charge is extinguished, unless he 
expressly reserves the continuance of such mortgage or charge or unless such 
continuance is held to be for his benefit. As stated in an American case, “the doctrine 
of merger springs from the fact that when entire equitable and legal estates are united 
in the same person there can be no occasion to keep them distinct, for ordinarily it 
could be of no use to the owner to keep up a charge upon an estate of which he has 
been seised in fee simple. But if there is an outstanding or intervening title, the case 
is different. It has, therefore, been expressly enacted in America that a mortgage is 
never merged if there is an outstanding incumbrance.” (Jones on Mortgage, Yol. II, 
pp. 401 to 403, 7th Edn.). In Toulmin v. Steerc (3 Mer. 210), it is held that the 
purchaser of an equity of redemption with notice of subsequent incumbrances stands 
in the same situation as if he himself had been the mortgagor, and cannot set up 
against such subsequent incumbrances either a prior mortgage of his own or a mortgage 
which he may have paid off. A purchaser of the equity of redemption can easily take 
steps to defeat the effect of Toulmin’s case by simply stating that the original debt 
paid off subsists for his benefit. The rule in Toulmin’s case has been embodied in the 
present section 101, but decision in that case has been more than once questioned in 
English Courts (see 2 W. & T. L. C., p. 49, 8th Edn.). In Thome v. Cann , (1895) A. C. 
11, Lord Herschell observed with regard to Toulmin’s case as follows : 

“A case which has certainly not met with universal acceptance and it lias often 
been commented upon and criticised adversely.” 

In the same case Lord Macnagliten said : 

The authority of that case cannot now.a.days be treated as going beyond the 
actual decision.” 


In several cases the Privy Council has laid it down that in each case it will 
depend on the intention of the parties whether a particular charge or incumbrance was 
extinguished or subsisted (10 I. A. 62, 11 I. A. 126, 29 I. A. 9 and 39 I. A. 63). In 
Gokuldoss v. Bamhux , 11 I. A 126 at p 133, Sir Richard Conch, after reviewing the 
Indian decisions on the point which followed the rule in Toulmin’s case, observed: 

“The doubts as to that case (Toulmin v. Steere) or the propriety of introducing 
the doctrine of it into India as a rule of justice, equity, and good conscience, do not 
seem to have been considered by the High Court at Calcutta or Bombay. 

“The doctrine of Toulmin v. Steere is not applicable to Indian transactions except, 
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as the law of justice, equity, and good conscience. And if it rested on any broad in¬ 
telligible principle of justice it might properly be so applied. But it rests on no such 
principle. If it did it could not be excluded or defeated by declaration of intention or 
formal devices of conveyancers, whereas it is so defeated every day. When an estate is 
burdened by a succession of mortgages, and the owner of an ulterior interest pays off an 
earlier mortgage, it is a matter of course to have it assigned to a trustee for his benefit 
as against intermediate mortgagees to whom he is not personally liable. 

“In India the art of conveyancing has been and is of a very simple character. 
Their Lordships cannot find that a formal transfer of a mortgage is ever made, or an 
intention to keep it alive ever formally expressed. To apply to such a practice the 
doctrine of Toulmin v. Steere seems to them likely, not to promote justice and equity, 
but to lead to confusion, to multiplication of documents, to useless technicalities, to 
expense and to litigation.” 

In a recent case in Malireddi Ayyareddi v Gopala Krishnayya , I. L. R. 47 Mad. 
190, the Privy Council has again remarked as follows : 

“It is now settled law that where in India there are several mortgages on a 
property the owner of the property subject to the mortgages may if he pays off an 


earlier charge, treat himself as buying it and stand in the same position as his vendor, 


or put it in another way, he may keep the incumbrance alive for his benefit and thus 


come in before a later mortgagee.” 


We propose to give effect to the long course of decisions both in England as 
well as of the Judicial Committee referred to above. It may generally be taken to be 
the intention of a creditor, and to his benefit, to keep his own incumbrances, as well as 
those which he has paid oil. alive against subsequent incumbrances. We propose 
accordingly to amend the present section. 


Clause 51, Section 102. — Section 102, which relates to the service of notice on 
or tender to an agent of a mortgagee allows the mortgagor to apply to the Court for 
direction if the mortgagee or his agent cannot be found in the district in which the 
mortgaged property is situate. Even-j.if the mortgagor knows the mortgagee or his 
agent's whereabouts outside the district, the section allows him to apply to the Court. 
The third paragraph also contains a similar provision as regards tender. We think that 
unless the whereabouts of the mortgagee or his agent are entirely unknown to the 
mortgagor or unless the mortgagee or his agent cannot be found anywhere, the mort¬ 
gagor should not be entitled to apply to the Court for direction. We propose to omit 
the words “in the district” in paragraphs 2 and 3 of the section. In paragraph 2, we 
propose to make it clear that the application for the service of notice shall be made to 
the Court in which the deposit has been made and not to any other Court. In para¬ 
graph o we propose to make it clear that the deposit is to be made in the Court in 
which a suit for redemption could be filed. 

Clause 52, Section 103. — To correct a mere clerical error we propose to insert 
the words “on or by” after the words “such notice may be served.” The latter part of 
the section has been omitted as being unnecessary. 


Clause 53, Section 106. — It has been held both in England and in India that, 
in the case of notice to quit, service by post is a recognised mode of service [(1906) 2 
K. B. 82, I. L. R. 46 Cal. 458]. We, therefore, propose to make an addition to the 
second paragraph of section 106 that notice under the section may be sent by post to 
the party who is intended to be bound by it. 
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Clause 54, Section 107. As in the case of sale and mortgage, we propose to 
pro\ ide in this section that all leases of immoveable property shall be registered. We 
think, however, that an exception must be made in the case of leases from month to 
month or for any term not exceeding one month. The power of Local Governments to 
except particular leases from compulsory registration is, however, preserved. 

There has been a difference of opinion whether a lease should be executed by 
both the lessor and the lessee or need only be executed by one of them. The Allahabad 
High Court hold to the view that a lease must be by deed signed by the lessor and 
that a unilateral document executed by a lessee alone does not constitute a lease 
(I. L R. 26 All. 368, 27 All. 190, 31 All. 276). This view was taken by the Madras 
and Calcutta High Courts in the earlier cases (I. L. R. 30 Mad. 322, 32 Mad. -332, IT 
C. W. N. 73). but was abandoned in Madras in 35 Mad. 95 and in Calcutta in o9 Cal. 
1016. The Rangoon and Bombay High Courts adopt the Allahabad view (3 Rang. 379, 
27 Bom. L. R 626). It is desirable that a lease containing, as it usually does, covenants 
both on the part of the lessor and lessee, should be executed by both the lessor and 
the lessee. The first paragraph of the proposed new section 107 introduces this require, 
ment. 

Clause 55, Section 108, sub-section (h). — The use of the words • ’Muring the 
continuance of the lease” in section 103, sub-section (h), has given rise to a c-onliict of 
judicial opinion (I. L. R. 38 Mad. /10 and the cases considered there). In Euciish law 
the time of removal is not certain. It has been said to extend To such further period 
of possession by the tenant as holds the premises under a right still to consider himself 
as tenant,’ or as he holds them ‘in the capacity of a tenant’—a period which has been 
described as an excrescence or, an enlargement oi the term. It has also been said that 
possibly this may intend a tenancy at sufferance, but at any rate not after the landlord 
has determined it by a re-entry, or by the issue of a writ in ejectment” (Foa on Landlord 

and Tenant, p. 7S4, 6th Edn). We think it desirable to remove all uncertainty* regard- 

»< ^ 

mg the tenant's right of removal. We think it would be consistent with justice if the 
tenant is allowed to remove his fixtures so long as he is in possession of the property 
even though the tenancy has come to an end. This would make the period certain, and 
it is immaterial whether the tenant vacates voluntarily or is compelled to vacate by 
process of law. The landlord does not suffer, because if the tenant is in wrongful ‘ 
possession, the -landlord will be entitled to damages. If the tenant is in rightful posses¬ 
sion, he obviously ought to have the right to remove his fixtures. In eiTier case the 
certainty of the period would work less hardship than the present uncertainty. 

It may be said that a dishonest tenant may take advantage of the proposed rule 
and keep the landlord out of possession for an indefinite period. But such a tenant 
can do so whether he has fixtures or not, and in either event the landlord has his 
remedy in damages. 

Clause 55 ccntd.. Section 108 , subsection (o). — Sub-section (o) of s-oriun 103 
provides that the lessee must not fell timber or pulldown or damage buildings, :, ut does 
not make a distinction between timber or building belonging to a lessor and those 

o o o 

belonging to a lessee. To make this point clear we propose to add the words “belonging 
to a lessor” after the word “buildings.” 

Clause 56, Section 111, Clause (g). — Clause (g) of section 111 relates to the 

% 

determination of a lease by forfeiture and provides for two cases in which forfeiture 
can be enforced. Under sub-head (l) forfeiture can be enforced— (a) if the lessee breaks 
an express condition in a lease which provides that on its breach the lessor may re-enter 
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and (b) if the lessee breaks an express condition on the breach of which the lease shall 
become void. The provision under (b) is not in accordance with the well-established 
principle of English law that a lessee cannot re-enter on the breach of any condition in 
a lease unless there is an express stipulation to that effect. The same view has been 
followed in India (I. L. R. 17 Cal. 826). The words in clause (g) “or the lease shall 
become void” should therefore be omitted. 

Section 111, as it stands, does not provide for the case of forfeiture by reason of 
the adjudication of the lessee as insolvent. It is provided by section 12 inter alia that 
where property is transferred subject to a condition making any interest therein 
leserved or given to or for the benefit of any person, to cease on his becoming insolvent, 
such condition is void. At the same time it is provided in the second paragraph of the 
section that nothing therein contained applies to a condition in a lease for the benefit 
of the lessor or those claiming under him. The result is that if a lease contains a condi¬ 
tion that on the lessee becoming insolvent the lease shall determine, the condition is 
valid. Such a condition would not, however, operate as a determination of the lease or 
have the effect of forfeiture under section 111 as it now stands. It is, therefore, desir¬ 
able to make express provision that if the lessee is adjudicated an insolvent and the 
lease provides that a lessor may re-enter on the happening of that event, the lea>e is 
determined by forfeiture. 

Under sub-section (g) of section 111, wdiich provides also for forfeiture in the 
case of the denial of the lessor’s title, it has been held that the lessor must do some¬ 
thing showing his intention to determine the lease before actually filing a suit fur eject, 
ment (I. L. II. 47 All. 348, 45 Cal. 469). As tnere lias been some difference of opinion 
whether the mere institution of a suit amounts to such an act (I. L. R. 42 Bom. 195) it 
is necessary to clear up the point. Before a suit in ejectment is filed, the lessee must 
know that the lessor lias decided to determine the lease and does not waive his right to 
do so. 

Clause 57, Proposed new Section 114A .—As the Transfer of Property Act stands, 

the only case in which relief against forfeiture is provided for is non-payment of rent 

in section 114 of the Act. Considerable hardship has been caused in cases where 

forfeiture accrues on breach of an express condition which provides that on breach 

thereof the lessor may re-enter, although the breach may be capable of easy remedy. 

This defect does not exist in the English law where there was provision made by the 

Conveyancing Act of 1881 for relief against forfeiture in such cases. These provisions of 

the Conveyancing Act are reproduced in the English Law of Property Act, 1925, 

section 146. "We think it desirable that similar provisions, suitable to Indian conditions, 

should be introduced in the Transfer of Property Act, and we have accordingly add'' 1 
section 114A. 

Clause 58, Section llO. — This section relates to the rights of a party deprived 
of the thing received in exchange, but does not provide for the rights of transferees 
from such party. Yv’e propose to amend it on the lines of section 109 of the Indian 
Contract Act. 


Further, the section, as it stands, gives a right to the transferee to claim com. 
pensation or the return of the thing transferred by him. Obviously, the thing trans¬ 
ferred by him cannot be returned to him unless the other party is in possession of it. 
To provide for this we have at the end of the new section added the words “if still in 
the possession of such other party.” 
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Clause 59 , Section 128. — The scope of this section is made clear by the addition 
of the word “liabilities” after the word “debts.” A donee should be liable to the extent 
of the property in his hands not only for the debts of the donor, but also for his other 
liabilities (Hunter’s Introduction to Roman Law, p. 150). 

Clause 60 , Section 129. — Apart from the provisions of section 123, section 129 
saves all rules of Hindu and Buddhist law relating to gifts. The provisions of chapter YII 
relating to gifts are based on general : principles and do not conflict with the rules of 
Hindu or Buddhist law. The Government of Burma does not object to the omission of 
the word “Buddhist” from the section. We propose to omit the reference to Hindu and 

Buddhist law. 

Clause 61 , Section 130. — The words “notwithstanding anything contained in 
section 123” were inserted in the section by the Transfer of Property (Amendment) 
Act XXXVIII of 1925. The object was to give effect to representations made by 
insurance companies that it involved considerable hardship when a gift was to be made 
of a life policy, as, under section 123, such a gift could only be made by a registered 
instrument. Doubts, however, have arisen whether these words applied to a gift of an 
actionable claim by a Muhammadan. In a recent Bombay case it was contended that the 
words applied only to those cases where, prior to the amending Act, a gift of moveables 
was required to be effected by a registered instrument under section 123; and, as 
section 123 did not apply to a Muhammadan gift, those words did not apply to Muham¬ 
madan gifts. This view was given effect to by the High Court of Bombay. We do not 
think it desirable that a gift of an actionable claim by Muhammadans should be 
exempted from the operation of the present rule which requires a.writing in the case of 
a mft of an actionable claim. In fact, in a large majority of cases a gift of an actionable 
claim is in fact made by a writing, as in the case of gifts of life: policies. To remove the 
doubt caused by the words ‘‘notwithstanding anything contained in section 123” we 
propose to omit them and insert instead the words “whether with or without conside. 
ration” after the words “the transfer of an actionable claim.” 

Clause 62. — In this clause the provisions of the Bill which are not to have 

retrospective operation are specified. 



REPORT OF THE SELECT COMMITTEE 

SECOND REPORT ON THE TRANSFER OF PROPERTY (AMENDMENT) BILL, 

• - 1929. 

The following Report of the Select Committee on the Bill further to amend the 
Transfer of Property Act, 1882, for certain purposes, was presented to the Legislative 
Assembly on the 2nd September, 1929 :— 

We, the undersigned members of the Select Committee to which the Bill further 
to amend the Transfer of Property Act, 1882, for certain purposes, was referred, have 
considered the Bill and the papers noted in the margin (papers Nos. 1 to V) and ha\ e 
the honour to submit this our Report, with the Bill as amended by us annexed hereto. 

The history of this Bill is as follows : — In 1921, an exhaustive examination of 
the case-law bearing on the Transfer of Property Act, 1882, was made by Mr. (now 
Mr- Justice) Lai Gopal Mukherji. The results of the examination were thereafter in 
1926 considered in the Legislative Department, and a Bill was prepared for the 
purpose of amending the Act in such a way as to clarify the numerous points upon 
which conflicting judicial decisions had been given; and in 1927 a Committee, consisting 
of the late Mr. S. R. Das, Law Member in the Executive Council of the Governor. 
General, Sir B. L. Mitter, the present Law Member, Mr. D. F. Mulla and Mr. (now’ 
Mr. Justice) S N. Sen, was appointed to consider generally the question of the 
amendment and in particular to examine the draft Bill. This Committee, whilst 
endorsing the departmental decision that the scope of the Bill should be limited to 
matters in regard to which there had been a conflict of judicial decisions or in regard 
to which such decisions had shown the Act to be defective, made certain additions and 
alterations in the Bill. The Bill, as finally settled by them, was introduced in the 
Legislative Assembly in September, 1927, and was circulated for opinion. The opinions 
were carefully considered by Mr. D. F. Mulla, at that time holding the office of the 
Law’ Member of the Governor-General’s Executive Council. The Bill which had been 
introduced in 1927 having lapsed, a fresh Bill substantially on the same lines was 
introduced in the Legislative Assembly in March, 1929. This Bill and the opinions 
have now been laid before us, together with a draft of certain amendments arising 
therefrom which w 7 e have been invited to consider. 

It will, therefore, be apparent that the Bill has not only itself been founded 
upon an exhaustive examination of the defects which have been revealed during nearly 
half a century, but has also received the detailed scrutiny of lawyers and commercial 
and other bodies and associations throughout the country. On the whole, the opinions 
received show that the proposals formulated in the Bill have been generally approved. 
In view of these facts and of the fact that wo ourselves are in agreement with all but 
one of the provisions embodied in the Bill which mark a radical departure from those 
embodied in the existing Act, w’e propose in this Report to confine ourselves almost 
entirely to the points upon which w r e consider that further amendment of the Bill is 
desirable. Of the provisions above mentioned, the only one which we are not prepared 
to accept is that contained in clause 54 of the Bill as introduced, which sought to 
provide that a lease of immoveable property for a term exceeding one month only 
must be made by a registered instrument. The consensus of opinion is opposed to that 
proposal, and w f e ourselves consider that it would lead to inconvenience and hardship 
out of proportion to the benefit to be expected from it. "We now proceed to refer in 
detail to the amendments which we have made. 

Clause I. —We propose that the Act should come into force on the 1st day of 
April, 1980. Assuming that the Bill w’ill be passed into law, during the forthcoming 

4 T.P.9. 
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Simla Session of the Assembly, we think it essential that a sufficient period should be* 
allowed to elapse before -it takes :effect. A new edition of the Act embodying the- 
extensive amendments made by the Bill will be necessary, and we think it most 
important that, when prepared, that edition should be translated and put into wide 
circulation. At the same time the period will enable Local Governments to make such 
arrangements and extensions as may be necessary to meet the increased volume of 
registration which may be expected, if the provisions of clause 16 (now clause 17) of 
the Bill become law. 

Clause 4. — In regard to Explanation I which it is proposed to add to the 
definition of ‘notice’ in section 8 of the Transfer of Property Act, 1882 (in this Report 
referred to as the principal Act), it has been pointed out that the provision that the- 
registration of a document amounts to notice from the date on which it is registered, 
will cause difficulties in a case in which the document has not been registered at the 
place where the property is situate. This objection has some force. We have, therefore, 
added at the end of Explanation I the following words : 

‘or if the instrument has been registered under sub-section (2) of section 80 of 
the Indian Registration Act, 1908, from the earliest date on which a memorandum 
thereof has been filed by any Sub-Registrar under section 66 of that Act.’ 

Explanation III which provides that notice to an agent whilst acting in the 
course of business is notice to his principal has been properly criticised as being too 
general and vague. We have added provisions to the effect that the notice must be of a 
fact which is material to the course of the business in which the agent is engaged, and 
that the agent must not fraudulently have concealed the fact from his principal. 

Clause 6. —We have amended section 5 to make it clear that a transfer can be 
made by a person to himself as, for instance, by a person making a settlement or trust 
in which he constitutes himself a trustee. An Explanation has also been added to the 
section to make it clear that the words ‘‘living persons’ include corporations and other 


associations of persons. 

Clause 10 (now clause 11). — We have thought it desirable to omit the Illustra¬ 
tion to section 39 instead of amending it. Even as amended by the omission of the 
words “bona fide" the Illustration might have been misleading. 

Clause 12 (now clause 13) — We approve of the alteration proposed to be made 
by the insertion of the words “fraudulently or.” In regard to the amendment in- 
sub-clause (b) of this clause in the Bill as introduced, we think that it will unnecessarily 
restrict the operation of the principle of ‘the estate feeding the title.’ A limitation of 
the right of a transferee to an interest which may accrue to his transferor up to the 
date of" the decree in a suit instituted to enforce that right might work injustice, anc 
we do not think that the decision in 18 Mad 492 is sufficient justification for any 


amendment of the section in this respect. _ ^ 

Clause 13 (now clause 14 J— In the Explanation which prescribed the perioc 
during which Us pendens is to operate, we have provided for the case of the discharge 
of a decree by the relinquishment by a decree-holder of his decretal rights. 

Clause 15 (now clause 16). — We entirely approve of the proposal to give 
qfntutorv recognition to the principle of part-performance and of the limits which 
K2 for its application. We have, however, removed a slight amb.gu.ty 

latent in the phrase “rights arising under the contract” in the fourth paragraph 

Clause 16 (now clause 17). — Some of us are of opinion that registration m 
the case of sales of immoveable property of the value of less than one unc ie iui 
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should not be made compulsory, and that the present provision in section 54 of the 
principal Act and in section 17 of the Indian Registration Act, 1908, should be 
retained. The proposal, however, involves a very important question of policy, which 
we think should be decided by the house itself. 

Clause 19 (now clause 20). — We propose to insert in section 58 a definition of 
the mortgages referred to in section 59 as mortgages by deposit of title-deeds. 

Clause 20 (noio clause 21). — Our remarks on clause 16 (now clause 17) apply 
also to the question of making compulsory the registration of mortgages of immoveable 
property of the value of less than one hundred rupees. The amendment in the 
preceding clause involves the omission of the third paragraph in section 59 and a 
consequential amendment in the second paragraph. 

Clause 22 (now clause 23). — As the old practice of passing ‘orders absolute’ in 
mortgage-suits has been abolished by the enactment of Order XXXIV in the first 
Schedule to the Code of Civil Procedure, 1908, we propose in sections 60, 67 and OTA 
of the principal Act to substitute the word ‘decree’ for the word ‘order’ wherever it 
occurs [as also in clauses 80 and 31 (now clauses 82 and 33) ]. 

Clause 24. — We have added on the lines of sections 95 and 96 of the English 
Property Act two new sections—sections 60A and 60B—to define the obligation of a 
mortgagee, when so required, to transfer the mortgage-debt to a third person named 
by the mortgagor, and also to make it clear that a mortgagor has a right to inspect and 
take copies of the documents of title relating to the mortgaged property which are in 
the possession of the mortgagee. 

Clause 24 (now clause 20). —In order to make section 62 comprehensive, we 
have on the lines of section 60 provided that the mortgagor has a right to require the 
mortgagee to deliver back the title-deeds and other documents relating to the 
mortgaged property. 

Clause 29 (now clause 31). — We have omitted clause (c) of sub-section (2) of 
section 65A which related to agricultural leases. In our opinion the power of a mort¬ 
gagor to make leases of agricultural land should be governed by local laws and customs 
for which provision is made in clause (a). 

Clause 32 (now clause 34). — As under clause 21 (now clause 22) unless other¬ 
wise expressly provided, the term ‘mortgagor’ will include persons claiming title from 
him, we have added a proviso to make it clear that such persons are not included in 
that term as used in clause (a) of sub-section (l) of section 68. 

Instead of making it obligatory on a Court to stay a suit or proceeding brought for 
the enforcement of the personal remedy until the mortgagee has exhausted his remedies 
against the mortgaged property, we have in sub-section (2) of section 68, preferred to 
leave it to the discretion of the Court to stay that suit or proceeding. We see no reason 
to require a registered instrument when the mortgagee is abandoning the security, as 
under the provisions of the Indian Registration Act it will have to be decided in each 
case whether a registered instrument is necessary or not. We have also made it clear 
that the mortgrgee abandoning the security is bound to re-transfer the mortgaged 
property to the mortgagor, if requireed to do so. 

Clause 34 (now clause 36). — In clause (3) of sub-section (l) of section 69A 
we have made it clear that the liability of a mortgagor for the acts or defaults of a 
receiver is removed if such acts or defaults are due to the improper intervention of 
the mortgagee. 
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Clause 36 (now Clause 38). — In the proviso in sub.clause (v) of section 72, 

we have inserted words to make it clear that a mortgagor is not liable for money 

spent by the mortgagee for the preservation of the mortgaged property or for support 

of the title unless he was called upon and has failed to take the necessary steps 
himself. 

Clause 42 (now clause 44). The word ‘shares’ is inserted in the clause to make 
it clear that it applies to cases where the property i» owned by several owners, but has 
not been physically partitioned. 

Clause 41 (now clause 49). As the present law is not clear regarding the rights 
and liabilities of parties to a mortgage by the deposit of title-deeds, we have inserted 

a new section (section 96) applying to such mortgages the provisions applicable to 
Simple mortgages. 


Clause 49 (now clause 51 ).— For the reasons given by the Special Committee in 
the last paragraph of their note to section 81 (clause 43), we have omitted the word 
‘valuable’ which was used in conjunction with the word ‘consideration.’ 


Clause 52 (now clause 54). We do not consider that the words beginning 
with l ad litem' in the concluding part of section 103 should be omitted as proposed 
in sub-clause (b) of this clause. In our opinion, those words are necessary, as the 
preceding part of the section applies to legal curators generally and is not confined to 
guardians ad litem. The reference to Chapter XXXI of the Code of Civil Pro. 
cedure, 1882, has, however, been replaced by a reference to 0. 32 of the present 
Code. 

Clause 54 (now clause 55). — As already stated, we do not approve of the 
amendment proposed to be made in section 107 making ‘compulsorily registrable all 
leases except leases for periods not exceeding one month or leases from month to 
month. We, however, approve of the alteration which requires that a lease shall be 
executed by both the lessor and the lessee, anil which in our opinion is a very salutary 
provision. 

Clause 56 (now clause 58). — W T e approve of the principle of the amendment 
contained in sub.clause (d) of this clause. The conflict of decisions as to whether 
the mere institution of a suit constitutes an overt act on the part of the lessor for the 
purposes of this section requires to he set at rest. But instead of adding the words 
‘other than the institution of legal proceedings’ after the words ‘does some act’ as is 
proposed in sub.clause (d), it is, in our opinion, preferable to remove any further 
doubt as to the nature of the act which the lessor must do by re poring him to give 
notice in writing to the lessee of his intention to determine the lease. 

Clause 57 (now clause 59). — In the new section—114A—which it is proposed 
to insert, we think it desirable to provide that the notice re piired to be given by the 
lessor should be in writing; and instead of prescribing an arbitrary period of thirty 
days within which the lessee is required to reme ly the breach—a period which will 
undoubtedly be insufficient in many cases and may be excessive in others - we prefer 
to follow the English Act an l to require the remedy to be completed within a reason¬ 
able time. 


Clause 62 (now clause 64). — The section mentioned in this clause have been 
re.numbered in conse pience of the insertion of two new clauses in the Bill and the 
date mentione 1 in the last part of the clause has been altered to conform to the 
amendment made in clause (1). 
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2. We ‘.have made a few alterations of a purely drafting nature to which we 
have not thought it necessary to refer in detail. 

3. The Bill was published in English in the Gazette of India on the 9th 
March 1929. 

4. We think that the Bill has not been so altered by us a3 to require re.publica. 
tion, and we recommend that it be passed as now amended. 

B. L. MITTER, 

M. A. JINNAH, 

M. ANWAR-UL AZIM, 

The Mh of June 1020. AMAR NATH DUTT, 

M. SHAH NAVAZ, 

V. V. JOG 1 AH, 

M. S. ANEW* 


LAW COMMISSION 0 ? INDIA 

SIXTH REPORT, Dated 13th July 1957. 

Report on the Registration Act 

* * * 


1G. It would have been better had the substantive law provided that transac¬ 
tions relating to immoveable property, such as partition, release and surrender, should 
be effected only by registered documents. If a registered document were made obliga¬ 
tory in such cases, disputes relating to these matters would be reduced to a minimum. 
But these are not matters which can be provided for in the Registration xVct. They 
will require attention when the reform of the substantive law is considered. 


* 


* 


21 (B) The definition of “immovable property” in clause (6) should be redrafted 
so as to make the meaning clear and to enable a separate definition of movable pro¬ 
perty, which is, in fact, a counter-part of the definition of “immovable property,” to be 
omitted. 


There is a conflict of views on the question whether standing timber when it is 
not intended to be severed immediately should be treated as movable or immovable. 
We are of the view that for the purposes of this Act, standing timber should not be 
regarded as immovable property whether such timber is intended to be severed im¬ 
mediately or not. It may be noted that the definition of “immovable property” in the 
Transfer of Property Act excludes standing timber. 

In accordance with the prevailing judicial opinion, it should be made clear that 
fruits upon and juice in trees should not be considered as immovable property, whether 
they exist at the date of the contract or are to grow in future. 

Hardship is caused where machinery embedded in or attached to the earth is 
sold without the land and is treated as immovable property. The purchaser has to pay 

stamp duty on the value of the machinery as well as the land and get the document 

registered at considerable expense. To avoid this hardship we consider that it should 

* The only point on which I wish to record my opinion separately is whether the words, 
“Hindu, or Buddist” in clause (3) should be omitted. I think that mere superfluity is not a very 
strong ground for their omission as their retention re-aflirms a principle to which the Government 
stands committed. M. S. ANEY. 
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be made clear that machinery embedded in or attached to land, when dealt with 
apart from the land, should be regarded as movable property and not immovable 
property. 

It may be necessary to redraft the definition of “immovable property” in the 
Transfer of Property Act so as to bring it in consonance with the definition of immov¬ 
able property suggested by us for the purposes of this Act. 

* * o O 

26. Clause (b) requires registration of certain instruments in respect of any 
right, title or interest of the value of rupees one hundred and upwards affecting immov¬ 
able property. We consider that the time has come for removing the exemption in 
respect of instruments where the value of the right, title or interest dealt with is below 
one hundred rupees. If this exemption is removed it would mean that even for 
transactions of smaller value there will have to be documents requiring both stamp 
duty and registration fees. This cannot, however, be effected by a mere change in the 
Registration Act, without amending the Transfer of Property Act under which a sale or 
mortgage does not require even a writing if the value of the property is below one 
hundred rupees. The question whether this limit should be removed from the 
Transfer of Property Act is one which requires careful consideration as it involves a 
question of policy. It is not possible to anticipate our conclusion on this question and 
we, therefore, recommend that this provision in section 17 (1) (b) of the Registration 
Act may be retained for the present. 

* * * * * 


80. Our recommendation, therefore, is that the Transfer of Property Act should 
be extended throughout India, and that section 17 (l) (c) of the Registration Act should 
be omitted. If our recommendation to so extend the Transfer of Property Act is not 
accepted, clause (c) of the sub-section should be redrafted so as to make it clear that 
it does not apply to receipts in respect of transactions already registered under 
clause (b). 


* 


104. The definition of notice in S. 3 of the Transfer of Property Act was ex 
*, ended by the Amending Act of 1929, by including in it a provision that registration 
would be noticed not only where the instrument was actually registered under any of 
the provisions of the Registration Act but also where a memorandum of such registered 
instrument was filed before a Sub-Registrar in the manner provided by sections 65 and 
66. But the definition does not make it clear whether documents sent to the register¬ 
ing officer under section 89 and filed by him in Book 1 would also have the effect of 
notice of such documents as affecting title (See Mulla, Registration Act, 5th E lition, 
p. 294. citing (1882) 2 A. W. N. 51 and (1908) P. R. 143 (F13)). It is, therefore, 
necessary to make the matter clear by enacting a provision on the lines of section 90 
sub-section (2), giving an entry in Book 1 the same effect as if the document was 
registered in accordance with the provisions of the Registration Act. 

If it is further provided that copies of all documents affecting title have to be 
compulsorily sent to the Registrar under section 89, for being filed in Book 1, and that 
memoranda of such documents should also be entered in Book 1, the registry would 
afford a complete history of the title to every parcel of immovable property in the 
district and would enable a person to get definite information relating to it. If a 
search in the Registry is to be effective, the register must be as complete as possible. 
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'The above-mentioned lacuna in the definition of notice under the Transfer of Property 
Act is probably due to an oversight and the question of amending that definition will 
have to be considered at the time of the revision of that Act. Meanwhile, it will be 
sufficient to introduce the proposed changes in the Registration Act. 

***** 

APPENDIX IV 

Suggestions in Respect of Other Acts. 

IV. Transfer of Property Act.—(l) The Act should be extended to the whole of 
India. (Para 80). 

(2) The definition of “immoveable property” in section 8 of the Act should be 
amended so as to bring it into conformity with the definition proposed for the Regis, 
tration Act. (Para 21 (B).) 

(8) The definition of ‘notice’ in section 8 of the Act should be amended to 
provide that the filing of a document or a memorandum in Book I, would be equiva. 
lent to registration for purposes of notice under the Transfer of Property Act 
I Para 101). 

(4) While revising the Act, it is to be considered whether it should be provided 
that any transaction affecting immoveable property, irrespective of the value of 
■the property or consideration, shall be effected by only a registered instrument 

<(Paras 1G, 26). 


NINTH REPORT, Dated 19th July 1958. 
Report on Specific Relief Act, 1877 


* 


* 


S. 27A. In our report on the Registration Act, we have recommended the 

♦exclusion of ‘agreement to lease’ from the definition of lease in section 2 and the 
omission of clause (c) from section 49. The result of these changes will be that an 
agreement to lease, even if in writing, will not require registration; and even an 
unregistered deed of lease would be admissible in evidence to prove an agreement 
to lease. 

In the result, a person will be entitled to enforce specific performance of an 
agreement to lease even if it has to bo gathered from an unregistered deed. Hence 

V / 

section 27A of the Specific Relief Act will be unnecessary, whether it is interpreted to 
lie applicable to an unregistered agreement for lease or an unregistered deed of lease. 

We, therefore, recommend that section 27A be omitted. 


Xote .—Specific Relief Act 1877 has now been repealed by Specific Relief Act, 
1908 (XLIII of 19G8). The new Act does not contain any provision corresponding to 
27A of the repealed Act. Nor has the Registration Act 1908 so far been amended 
as suggested here. 
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APPENDIX II 

Notis on Clauses • 


)■ 


CLAUSES 52 AND 53 

This deals with the assignment of a marine policy, 
extent in the Tmnsfm^of 6 k^pe^ Ac t^ 1 882™ Sect' POl '^ ha3 > en dealt with to somG 

180A Sn K T , mariDe POliCieS The next motion, section 

policies. Section 1354 k ^ Gl am special .rules for assignment of marine 

following comparative table will shoT'thTiwovMonSn thfu “l”T i”!””’'! 'T‘ 
coi'responrling provisions in the Transfer ol ** "» 

I FI 1 • 1 \ ^ r ” 


(English) Marine 
Insurance Act. 
Section 50 (l) 
Section 50 (2) 
Section 50 (3) 


(Indian) Transfer of 
Property Act. 
Section 130A (i) 
Section 135A (l) 
Section 130A (2) 
Section 130A (3) 


Section 51 

R 1on , / ^ idUai yoj 

of the Transfer"of Prm^Tt^ a f i which P rovides tpat the provisions of section 6 (e) 

V n ieleipnce to the assignment of the interest) is as follows • 

<0 ^oiw' 6 rT m T« ° £ tbG inter63t ° f the 0wner doea not transfer the 
policy (section 15); 

^ 1 mml?,'lvr 1 0f the g00fls ma y- however, assign the policy if there is no 
..... Prohibition against assignment in the policy—(section 50): 

(m) such assignment may be made— 

(a) before or at the time of parting with the subject-matter (section 51, 

™ am Paragraph) whether or not loss has occurred - (section 50 (1)). 

(b) after the loss has occurred (section 51, proviso); 

(e) but not in between his parting with the subject-matter and the date 
or the loss (section 51 main paragraph), 

f *71 ,Ji e f .rr! Pl !" PPGarS t0 Pe ’ to ma ^ e a va P^ assignment, the assured must- 

1 ec 0 e jnsura nce. When he loses the subject-matter, that is the 
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insurable interest, his title to insurance is also gone, and therefore he cannot subse¬ 
quently assign it. But it must be noted that where the goods have been lost, what 
remains is merely the right of indemnitj—which can always be assigned. Thus,' in an 
nglish case goods insured under a marine policy were lost and after the loss the 
policy was assigned. It was held that the assignee could maintain an action agains t 
the insurer. The reason for prohibiting assignment without the subject-matter is that 
the person must be prejudiced by the loss before he can recover on the policy But 
as Blackburn J„ observed : “after the loss has happened.the risk ceases at' 

once ". tbe to indemnity no longer depends on the right to property in 

the subject-matter.but on the right of property in the thing.lost”. 

In a C. I. F. contract (cost, insurance and freight), it is the seller’s dutv to 
elect insurance, because the price includes the items of cost, insurance, and freight 

“ 11 1,1 9- 1 ]- 011 boanl ) contract, it is for the buyer to insure the -roods, 

becnon of the Indian Sale of Goods Act (corresponding to section 33 of the 

(English) ba e of Goo Is Act) provides that unless otherwise agreed, where goods are 
sent by a seller to a buyer by a route involving sea transit in circumstances in which 
it is usual to insure, the seller should give notice to the buyer to enable him to 
insure, tailing which the goods are deeme 1 to be at the seller’s risk during the transit. 

Ike assignee can sue the insurer in his own name, irrespective of the fact that 
he was not interested in the subject-matter when the damage occurred. 

The insurer is entitled to make any defence "arising out of the contract’’ which 

he would have had against the person by whom the police was effected Thu- an 

insurer may avoid the policy on the ground of non-disclosure of a fact by the a-Gnor 

even though the assignee is innocent. But the defence must arise out of the "contract" 

out of the very contract on which the assignee sues. As has been pointed out if an 

insurer is liable under two policies, A and B, to the same assured, and he pa’vs on 

pohey A under a mistake of fact, he can claim a refund. If the assured sues him under 

pol icv, B, he can set off (against the claim for the policy B) the claim for refund under 

policy A. But if policy B has been assigned in the meantime, the refund under policy 

A cannot thus be set off. The reason is, that the claim for refund does not arise out of 
the policy sued upon. 

delete l S ° Ctl0n3 i 130A . an(1 135A of the Transfer of Property Act, 1882, should be 
deleted, since their substance is being incorporated in the clause under discussion. 

Act ion a TT that th , e n6ei1 for passing tlle Transfer of Property (Amendment) 

Section ISW? t tbe pronsions regarding marine policies arose in this way 
Section ldo of the Transfer of Property Act, as it stood then, ran as follows : 

13o. Every assignee, by endorsement or other writing, of a policy of marine 

insuiance or o a policy of insurance against fire, in whom the property in'the subject 

insured shall be absolutely vested at the date of the assignment shall have traps r ed 
ma 1 e wdth himse!If. ” ** * ^ ^ * the policy had been 

The words property..shall be absolutely vested" implied that at the 

ime of the assignment the assignee must have become the owner of the goods It was 
realised, however, that while this requirement would be all right for lire insurance 
n was difficult to comply with it in marine insurance. Frequently, it is difficult to 
determine whether at a given time the property in the goo,Is which are the subject 
matter of a contract of sale has passed. Loss is very often unknown either to the 
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.■shipper or to the consignee, and it is possible that after the policy Is assigned it is 
discovered that goods had been lost and the property had not yet passed to the 
consignee. Further, often the assignee would be a person who has only a limited 
interest in the subject insured (e. g. a pledgee). Section 50 of the (English) Marine 
Insurance Act, which is much wider should, it was felt, be adopted. To make the 
matter complete, section 51 of the English Act was also adopted. (Section 15 of the 
English Act. however, was regarded as standing on a different footing and as not 
proper for inclusion in the frame work of the Transfer of Property Act). 

It had also been pointed out by commercial bodies that section 79 of the 
(English) Marine Insurance Act did not (at that time) find a place in the Transfer of 
Property Act, with the result that grave doubts were felt as to whether the doctrine 
of subrogation applied in India and whether an insurer could, availing of this doctrine, 
sue in his own name without making the assured a party. It was, therefore, felt that 
section 79 of the Marine Insurance Act should also find a place in the Transfer of 
Property Act. As a consequential change, it was decided to exclude section 6 (e) of 
Transfer of Property Act from its application to any right to sue under the proposed 
provisions. An amendment Bill on these lines was, therefore, introduced at the 
instance of commercial bodies. The Statement of Objects and Reasons appended to that 
Bill is given below : 

“The rules and principles governing a marine insurance policy being materially 
different from those governing a fire insurance policy, it is very unsatifactory to 
accord the same treatment in the matter of assignment to both categories of policies. 
To take but one instance, a fire insurance policy is not assignable after loss, but the 
nature of a marine insurance contract is such as to require that marine insurance 
policies should be assignable even after loss. In the United Kingdom, assignability of 
marine insurance policies after loss is placed beyond doubt by section 50 of the 
Marine Insurance Act. But in the absence of a similar provision here, it is doubtful if 
Uourts in British India would hold that they are so assignable. It is proposed, there, 
fore, to amend the Transfer of Property Act by— 

“ (i) omitting from section 135 thereof the reference to marine insurance 
policy; and 

(ii) inserting a new section reproducing the provisions of section 50 of the 
Marine Insurance Act”. 


“Provincial Governments, High Courts, and commercial bodies in the Provinces 
have been consulted and they are almost unanimously in favour of legislation on 
these lines. As assignability of marine insurance policies is dealt with in the United 
Kingdom in sections 50 and 51 of the Marine Insurance Act. it is. as suggested by the 
Calcutta High Court- also necessary, for the sake of completeness, to reproduce the 
provisions of section 51 of that Act which preclude assignments where the insured has 
no subsisting interest in the property insured. 

‘‘The need for the enactment of provisions corresponding to section 79 of the 
Marine Insurance Act and for amending section 6 (e) of the Transfer of Property Act 
lias also been represented to Government. On consideration of the opinions expressed 
by the Provincial Governments, High Courts, and leading commercial bodies Govern¬ 
ment has now reached the conclusion that this is desirable. 

‘‘It i 3 recognised that, while legislation on the above lines would clarify the 
law of assignment and subrogation of marine insurance policies, the whole law o 
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marine insurance will not be put on a satisfactory basis, unless comprehensive legis¬ 
lation on the lines of the Marine Insurance Act, 1906 is enacted for British India. 
Such a project, however, must necessarily await the termination of the war. 


GOVERNMENT OF INDIA (ADAPTATION OF INDIAN LAW8) ORDER, 1937. 


[As modified by the Government of India (Adaptation of Indian Laws) 

Supplementary Order , 1937,] 

At the Court at Buckingham Palace. 

(The 18th. day of March , 1937 ) 


1 This Order may be cited as the Government of India (Adaptation of Indian 
Laws) Order, 1937, and shall come into operation on the first day of April nineteen 
hundred and thirty-seven 

* * * * * 

3. The Indian Laws mentioned in the Schedules to this Order shall, until 
repealed or amended by a competent Legislature or other competent authority, have 
effect subject to the adaptations and modifications directed by those Schedules to be 
made therein or, if it is so directed shall cease to have eftect 

4 (1) Whenever an expression mentioned in the first column of the table 
herein-under printed occurs (otherwise than in a title or preamble or in a citation or 
description of an enactment) in a Central or Provincial Act or Regulation, whether an 
Act or Regulation mentioned in the Schedules to this Order or not, then, unless that 
expression is by this Order expressly directed to be otherwise adapted or modified or to 
■stand unmodified or to be omitted, there shall be substituted therefor the expression set 
opposite to it in column two of the said table. 



ABLE OF GENERAL 


ADAPTATIONS 


1 

Governor-General of India in Council : 
Governor-General of India : 
Governor-General in Council : 
Governor General : 

Government of India. 


Governor in Council : 

Governor (except in the expression “Governor’s Province”) : 

Lieutenant Governor in Council : 

Lieute nant Governor : 

Chief Commissioner (except in the expression “Chief Com¬ 
missioner’s Province”) : 

Local Government : 

Local Administration. 

Gazette of India : local official Gazette : local Gazette : 
any other expression denoting a gazette in which 
official notices of a Government are published, not 
being the gazette of a district or other sub-division 
of a Province. 



d 

l 

I 

'Central Government. 

) 

> 


j Provincial Govern- 
r ment. 




ft 

! 

(■Official Gazette. 


1 


j 
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■ n Al | y reference to the Governor (or Lieutenant Governor) of a named Province 
in Council shall be treated for the purposes of this paragraph, as if it were a reference, 
to the Governor (or Lieutenant Governor) in Council of that Province. 

* * ° O * 

FIRST SCHEDULE. 


* 


Central Acts. 
* 


❖ 


The Transfer of Property Act, 1SS2. 

(IV of 1SS2) 

Section 1— In the third paragraph, after “Governor of Bombay in Council’, 

insert “and,” and omit ‘‘and the Chief Commissioner of British Burma,” and for the 

ourth paragraph substitute ‘ But this Act or any part thereof may by notification in the 

Uthcial Gazette be extended to the whole or any part of the said territories by the- 
.Provincial Government concerned.” 

Section 6 .—In paragraph (g) for “Government” substitute ‘'the Crown.” 

Section 52 .—For ‘‘Governor-General in Council” substitute "the Central Gov- 
ernment or the Crown Representative.” 

Section 58— In paragraph (f) after “Bombay” insert “and”, omit “Rangoon, 

Moulmein, Bassein and Akyab,” and for “Governor-General in Council” substitute 
“Provincial Government concerned.” 

Section 69. In paragraph (a) for “the Local Government with the previous 
sanction of the Governor-General in Council” substitute “the Provincial Government”; 
in paragraph (b) for ‘ the Secretary of State for India in Council” substitute “the 
Crown”; m paragraph (c) omit “Rangoon, Moulmein, Bassein, Akyab” and for 
“Goveror.General in Council” substitute “Provincial Government.” 

Section 107. Omit with the previous sanction of the Governor.General in 
Council.” __ 

THE INDIAN INDEPENDENCE (ADAPTATION OF CENTRAL 

ACTS AND ORDINANCES) ORDER, 1948 

(23rd March 19-IS.) 


•s- 


1. (l) This Order may be cited as the Indian Independence (Adai^tation of 
Central Acts and Ordinances) Order, 1948. 

(2) It shall come into force at once. 

2 In this Order, the expression ‘‘Central Act” has the same meaning assigned 
to it by clause (8aa) of the General Clauses Act, 1897, and the expression “Ordinance’ 
means any Ordinance made by the Governor-General under section 72 of the Govern¬ 
ment of India Act as set out in the Ninth Schedule to the Government of India 
Act, 1985. 

3. (l) The Central Acts and Ord inances specified in the Schedule to this Order 
shall, until repealed or altered or amended by a competent Legislature or other com¬ 
petent authority, have effect subject to the adaptations directed by that Schedule and 
by paragraph (2) of this Article. 

(2) Wherever the expression “the whole of British India” or the expression 
‘‘British India” (otherwise than in the expression “the whole of British India”) occurs 
in a Central Act or Ordinance, whether in an Act or Ordinance specified in this 
Schedule or not, then, unless that expression is by that Schedule expressly directed to 


Adaptation of Laws Order, 1950 


141 


be-*otherwise modified, or to be omitted, there shall be substituted for the expression 
first-named the expression “all the Provinces of India,” and for the expression second- 
named the expression ‘‘the Provinces” : 

(3) References in paragraph (2) of this Article and in the Schedule to this Order 
to any Central Act or Ordinance shall be construed as references to that Act or 
Ordinance as amended or modified by any subsequent Act or Ordinance and as in force 
in the Dominion of India immediately before the coming into force of this Order. 

4. The provisions of this Order shall have effect notwithstanding anything 
to the contrary contained in the India (Adaptation of Existing Laws) Order, 1947. 


THE SCHEDULE. 

Centro! Acts. 






* 


The Transfer of Property Act lbSX. 

(IV of ISh*). 

Section l .— In the third paragraph, for the words from ‘‘the territories” to 
“Punjab” substitute “Bombay, East Punjab and Delhi”; and in the fourth paragraph, 
for “said territories” substitute “said Provinces.” 

Section 3 .— In the definition of “registered,” for “British India” substitute 
a Province.” 

Section 5IT — Omit “or the Crown Representative.” 

Section 56 In sub-section (f), for ‘Bombay and Karachi” substitute “and 

Bombay.” 

Section GO .— In clause (c) of sub-section (l), omit ‘‘Karachi.” 


ADAPTATION OF LAWS ORDER, 1950. 

Whereas by clause 2 of article 572 of the Constitution of India (hereinafter 
referred to as "the Constitution”) the President is empowered by Order to make such 
adaptations and modifications of any law in force in the territory of India, whether by 
way of repeal or amendment as may la- necessary or expedient for the purpose of 
bringing the provisions of such law into accord with the provisions of the Constitution, 
and to provide that the law shall, as from such date as may be specified in the Order, 
have effect subject to the adaptations and modifications so made. 

Now, thereto)e, in exercise of the powers conferred by the Constitution and of 
all other powers enabling him in that behalf, the President is pleased to make the 
following Order, nemely;— 

1. (1) This Order may be called the Adaptation of Laws Order, 1950. 

(2) It shall come into force on the 20th day of January, 1950. 

2. (1) In this Order— 

(a) “appointed day” means the 26th day of January, 1950. 

* * * * * 

FIRST SCHEDULE. 

Central Acts. 
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Adaptation of Laws (No. 2) Order, 1956 


The Transfer of Property Act, 1882 

(IV of 1882). 


Section 1. — For the third paragraph substitute— 

“It extends in the first instance to the whole of India except Part B States, 
Bombay, Punjab and Delhi.’*; 

and in the fourth paragraph for “the said Provinces” substitute “Bombay 
Punjab or Delhi”. 


Section 3 — For ‘‘a Province” substitute “a Part A State or a Part C State”. 

Section 52 — For “in the Provinces or established beyond the limits of the 
Provinces” substitute “within the limits of Part A States and Part C States or establi. 
shed beyond such limits”. 


THE ADAPTATION OF LAWS (No. 2) ORDER, 1956. 

In exercise of the powers conferred by clause (l) of article 372A of the Consti. 
tution, section 120 of the States Reorganisation Act, 1956 (37 of 1956) and section 44 
of the Bihar and West Bengal (Transfer of Territories) Act, 1956 (40 of 1956) and of 
all other powers enabling him in that behalf, the President hereby makes the following 
Order, namely: — 

1. (1) This Order may be called the Adaptation of Laws (No. 2) Order, 1956. 

(2) It shall come into force on the 1st day of November, 1956. 

3. As from the 1st day of November, 1956, the Central Acts, Regulation and 
Order mentioned in the Schedule to this Order shall, until repealed or amended by a 
competent Legislature or other competent authority, have effect, subject to the adapta¬ 
tions and modifications directed by the Schedule, or if it is so directed, shall stand 
repealed. 

* * * * * 

THE SCHEDULE 

* * * * * 


The Transfer of Property Act, 1882. 

(IV of 1882). 

Section 1. — In the third paragraph, for “Part B States” substitute “the 
territories which, immediately before the 1st November, 1956, were comprised in Part B 
States or in the States of”. 

In the fourth paragraph, for the “said States” substitute ‘‘the said territories”* 
Section 3. — In the definition of “registered”, for “any State” substitute “any 
part of the territories”. 


THE: 

TRANSFER OF PROPERTY ACT 

ACT IV OF 1882* 

VOLUME I 


Received the Assent of the Governor General on the 

17th February, 1882. 

An Act to amend the law relating to the Transfer of 

Property by act of parties. 


WHEREAS it is expedient to define and amend certain parts of 
Preamble. the law relating to the transfer of property by act of parties; 

It is hereby enacted as follows : 

For Statement of Objects and Reasons) see Gaz. of Ind., 1877, Pt. V, p. 171; for the 
Preliminary Report of the Select Committee, see iiid } 1878, l’t. V, p. 48; for the further Report 
of the Select Committee, see Hid, 1879, Pt. V, p. 106; for the third Report of the Select 
Committee, see ibid , 1881, Pt. V, p. 395. 

For application and extension of the provisions of the Act, see foot-notes given under 
section 1. 


Synopsis 


la. History of the Act. 

lb. Amendments introduced in 1929, whether 

retrospective. 

1. The Preamble. 

2. The Act is not exhaustive. 


3. Aliens. 

4. Government grants. 

5. Easements. 

6. Construction of the Act. 


la. History of the Act. — Since its enactment in 1882, this Act has been 
amended, repealed in part and extended under many enactments. The chronological 
Table of Enactments given in this volume will show how the Act is affected by the 
various enactments mentioned therein. The most important set of amendments to this 
Act was introduced in 1929 by the Transfer of Property (Amendment) Act, XX of 
1929. That Act amended more than 50 sections and introduced many new ones. All 
the changes brought about by this and other amending Acts are noted under the sections 
concerned. 


lb. Amendments introduced in 1929. whether retrospective. — Sec. 
tion G8 of the Transfer of Property (Amendment) Act, XX of 1929, runs as follows : 

“63. Nothing in any of the following provisions of this Act, namely, S 3 . 3, 4, 9, 10, 15, 
Sc, ring clciuse- 18, 19, 27, 30, cl. (c) of S. 31, Ss. 32, 33, 34, 35, 46, 52, 55, 57, 58, 59, 61 and 

62 shall be deemed in any way to affect— 

(a) the terms or incidents of any transfer of property made or effected before the first 
day of April 1930. 


*For Statement of Objects and Reasons and the Final Report of the Select Committee, 
see pages 59 and 75. 
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^ Tuck date,‘or 6 ’ ° bligati ° n ° * 1 * 3 * 5 ’ liabilit y alre “dy acquired, accrued, or incurred before 

(d.) any remedy or proceeding in respect of suck rigkt, title, obligation or liability and 

nothing in any other provision of this Act shall render invalid or in any wav affect 

anything already done before the first day of April 1930, in any proceeding pending 

in a Cornt on that date; and any such remedy and any such proceeding as is herein 

lefeired to may be enforced, instituted or continued, as the case may be, as if this 

Act had not been passed.” 

It is clear from the section itself that the amendments introduced by the 
-sections mentioned in it are not retrospective in operation. As regards other amend¬ 
ments, the Legislature has expressly laid down in the concluding portion of the above 
section, that they will not affect anything done before the 1st of April 1930 (the date 
on which the Act came into force) in any proceeding pending in a Court on that day. 
As to whether those amendments are retrospective in operation so ns to apply to cases 

where the act was done before the 1st of April 1930, but the suit was instituted after 

that date, see Notes under the respective provisions amended. 


1. The Preamble. The Preamble to a statute is not the operative portion 
of the statute.(l) It is often no more than a recital of some of the inconveniences 
sought to be removed by the enactment.(2) As observed by Holt, C. J., in Mills v. 
Il7//v/ns.(3) “the Preamble of a statute is no part thereof, but contains generally the 
motives or inducements thereof.” The enabling words of the statute may be carried 
beyond the Preamble (4) and when a section operates beyond the ambit of the Preamble, 
the section must govern the case and not the Preamble.(5) Similarly, when the 
open ati \ e sections of tliG Act <irc inconsistent witli tliG 3?rG£iiiibl6, tlicy tfike effect against 
it. (G) This is a consequence of applying the cardinal rule of interpretation of statutes 
that the intention of an enactment should be gathered from the language employed by 
it and that where the language is clear and unambiguous, the interpretation should 
not be influenced by extraneous considerations.^) Where therefore the operative part 
of an enactment is clear and unambiguous the Preamble which, as has been seen 
above, is not the operative part of the statute, cannot control or extend it.(8) But 


Preamble — Note 1 

1. 1939 Oudh 131 (137) [A I R V 26] : 14 Luck 
492 (FB). 

[S also (1859) 28 L J Q B 252 (257) : 33 L T 
(O S) 327, Johnson v. Upham. (Title of the 
Act is no part of the law, but may show the 
object of the Legislature.)] 

2 1939 All 157 (157) [AIR V 26] : I L R (1938) 
All 1C01 (DB). 

3. (1703) 87 E R 822 (823) : 6 Mod Rep 62. 

4-|-19t9 P C 52 (53) [A I R V 6] : 43 Mad 529 : 
46 Ind App 302. 

1939 All 157 (157) [AIR V 26] :T L R (1938) All 
1001 (DB). 

5. (1828) 108 E R 863 (870) : 6 L J K B (O S) 
162. 

B. 1940 Oudh 138 (140) [A I R V 27] : 15 Luck 
229 (FB). 

*7. S*-e A. I. R. Commentaries on the Code of 
Civil Procedure, 7th (1963) Edition Note 7 on 
the Preamble. 


8 . ' 959 S C 930 (966): [AIR V 46 C 134" : 19 9 
Cn L J 1223 : (1959) Supp (2) SCR 798. (Head¬ 
ings pro-fixed to sections in modern statutes 
are regarded as preambles to them.) 

1940 Oudh 138 (140, 141) [A I R V 27] : 15 Luck 
229 (FB). 

1939 All 157 (157) [AIR V 26] : I L R (1938) All 
1001 (DB). 

1938 Cal 211 (214) [A I R V 25] : I L R (1938) 1 
Cal 62«. (It cannot be invoked for creating an 
ambiguity in the Act.) 

1938 Nag 298 (300) [AIR V 25] : ILR (1939) Nag 
5 26. 

1938 Pat 607 (60S) TAIR V 25] (DB). 

1934 Cal 862 (864) [AIR V 21] : 61 Cal 1047 
(DB). 

1927 Cal 763 (765) [A I R V 14] : 55 Cal 6? (DB). 
1919 Cal 551 (560) [AIR V 6] : 45 Cal 313 (FB). 
1917 Cal 6*1 (685) PAIR V 4] (DB). 

(’13) 21 Ind Cas 538 (540) (DB) (Cal). 

(’89) 11 All 262 (266). 

(1882) 31 W R (Eng) 369 (372) : 22 Ch D 512, 
Sutton v. Sutton. 
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'where the language of the operative part of a statute is not clear the Preamble may be 
very usefully referred to in order to explain and elucidate it.(9) For, the Preamble 
■is a key to the construction of the statute.(10) In Ncja Hoong v. The Queen,( 11) their 
Lordships of the Privy Council observed: “We must consider the Preamble as a key 
to the construction of the statute, though it would not, of course, control every provi¬ 
sion, for we very often find that the subsequent provisions of a statute extend beyond 
the limits of the Preamble.” The Preamble, whatever its value might be as aid to the 
•construction of a statute, undoubtedly throws light on the intent and design of the 
Legislature and indicates the scope and purpose of the Legislature itself.(lla) In Powell 
v. KempAon Park Racecourse Company,{ 12) Lord Ilalsbury, L. C., said : ‘‘Two pro¬ 
positions are quite clear: one that a Preamble may afford useful light as to what a 
•statute intends to reach, and another that if an enactment is itself clear and unambi¬ 
guous no Preamble can qualify or cut down the enactment.” 

See also A. I. R. Commentaries on the Code of Civil Procedure, 7th (1968) 
'Edition, Preamble, Note 10. 


2. The Act is not exhaustive. — The general rule is that a Code must be 
‘taken to be exhaustive on all matters specifically dealt with by it. In Gokul Mandar v. 
Pudmanand Singh,( 1) their Lordships of the Privy Council observed : “The essence of 
a Code is to be exhaustive on the matters in respect of which it declares the law, and it 
is not the province of a Judge to disregard or go outside the letter of the enactment 
-according to its true construction.” The words in the Preamble “define and amend 
certain parts of the law relating to the transfer” show, however, that the Act does not 
profess to deal with the whole law on the subject of transfer of property. The Preamble 
to the Indian Contract Act, 1872, is worded in terms similar to the Preamble of this 
Act.(2) In Irraicaddi Flotilla Co. v. Buy wand as .(8) which was a case under the Con¬ 
tract Act, their Lordships of the Privy Council observed that the said Act did not 
profess to be a complete Code dealing with the law relating to contracts, that it 
purported to do no more than to define and amend certain parts of that law and that 
the Legislature did not intend to deal exhaustively with the law relating to contracts. 

It is thus clear that this Act is not exhaustive and does not contain the whole 
.law on the subject of transfer of property.(4) Thus, it does not deal exhaustively with 


[See aUc, 19 10 Rang 84 (90) [A I R V 27] : 
194U Rang L R 32o (SB). (A statement in the 
Preamble is not binding authority.)] 

■9. 1959 S C 960 (966) [A I R V 46 C 134] : 1959 
Cri L J 1223 : (1959) Supp ( 2 ) S C R 798. 
(Heading prefixed to sections in modern 
statutes arc regarded as preambles to them.) 

1940 Oudli 138 (140, 141) [AIR V 27] : 15 Luck 
229 (FL). 

1919 Cal 551 (560) [AIR V 6] : 45 Cal 343 (FB). 

1938 Cal 211 (214) [A I R V 25] : I L R (1938) 1 
Cal 626. 

1938 Nag 298 (300) TAIR V 25]: ILR (1939) Nag 
526. 

1928 Lah 35 (37, 38) [A I R V 15] : 9 Lah 260 
<DB). 

1917 Cal 681 (685, 686) [A I R V 4] (DB). 

lO. 1950 S C 246 (264) [AIR V 43 C 49] : 1955- 
2 8 C R 1196. 

-1918 l’at 398 (400) [A I R V 5] : 3 Pat L Jour 
1 (FB). 


m 9 (DB? 05 (3 ° 7) [AIR v 26] :ILIi < 1939 ) ah 


1 ( 9 DR) Cal 862 <864) [A 1 R V : 61 Cal 1047 

( 89) 11 All 262 (266). (Purpose for which Pre¬ 
amble is framed is to indicate what in general 
terms was the object of Legislature ) 
iSee also (’82) 8 Cal 63 7 (643) (DB). 

1 1. t (1857) 7 Moo Ind App 72 (99) (PC). 

11a. 1953 S C 274 (276) [AIR V 40 C 63] • 1953 
Cri L J 1105 : 1953 S C R 677. 


1 2. (1899) 68 L J Q B 392 (396) 
143. 


: 1899 App Cas 


Preamble — Note 2 


1. (’02) 29 Cal 707 (715) : 29 Ind App 190 (PC). 

2 . These words are: “Whereas it is expedient 
to define and amend certain parts of the law 
relating to contracts.” 

3. V.*91) 18 Cal 620 (628) : 18 Ind App 121 (PC). 

4. 1953 Pat 193 (193) [AIR V 40 C 64[ (DB). 


4 '1. P. 10. 
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the law relating to different forms of securities, and inter alia, it does not deal with 
pledges of decrees, tangible moveable property, government promissory notes, policies- 
of insurance, etc.(5) It has been held that an award may create a valid mortgage- 
without an instrument attested and registered.(6) (See also S. 5, Note 2.) 

In cases not covered by the Act, a Court can administer the principles of equity 
as laid down in decided cases which are not distinctly prohibited by the statute.(7) The 
rule that Courts are authorised to act according to justice, equity and good conscience 
where there is no specific provision of law governing the case has been held to mean 
that the English law is to be applied if its application is found suited to Indian society 
and circumstances.(8) Thus, the principle “he who seeks equity must do equity” is 
applicable apart from the provisions of the Transfer of Property Act, to cases which are 
not distinctly provided for by the enactment.(9) But no equitable doctrine can be 
applied so as to override the express provisions of the statute.(lO) 

The assistance of such of the provisions of the Act which are a statutory recog. 
nition of the rules of justice, equity and good conscience can be taken in the case of 
transactions to which the provisions of the Act are not made applicable.(ll) 


(’50) 86 Cal L Jour 198 (205). (Act provides for 
some and not all consequences of assignment of 
and reversion of the land.) 

1942 Mad 558 (661) [AIR V 29] : 202 Ind Cas 
697 (DB). 

1940 Nag 168 (166) [AIR V 27] : ILR (1941) Nag 
618 (DB). (Act is not exhaustive of all charges! 

1938 Cal 154 <16l) [AIR V 20] : 59 Cal 1372. 
(Particularly on mortgages.) 

1928 Nag 223 (224) [AIR V 15] (DB). 

1926 Bom 31 (32) [AIR V 13] (DBj. (High Court 
as a Court of equity is entitled to administer 
the principles of equity as laid down in decided 
cases which are not distinctly prohibited by 
statute.) 

1924 Cal 990 (991) [AIR V 11]. (Hypothecation 
of moveables without possession is legal.) 

1924 Sind 23 (24) [AHI V 11 ] : 17 Sind L R 178 
(DB). (The Act is not exhaustive on the law of 
mortgages.) 

1922 All 59 >60) [AIRY 9](DB). (TheTransfer of 
Property Act does not purport to consolidate 
the law relating to mortgages in India; it 
merely defines and amends certain parts of the 
law.) 

1919 Cal 607 (611) [AIR V 6] IDBC 

1919 Mad 1113 (1115) [AIR V 6] (DB). (Does not 
deal with transfer by an award.) 

1917 Pat 268 (271) [AIR V 4] : 2 Pat L Jour 293 
(DB). 

(’09) 34 Mad 442 (449) (DB). 

trio) 37 Cal 377 (382) (DB). (Act does not deal 
with cases of succession.) 

(’07) 34 Cal V‘23 (228) (DB). 

(’ll) 12 Ind Cas 155 (158) (DB) (Cal). 

[But see 1926 Mad 55 (56) [AIRY 13l : 4s 
Mad 821 (DB). (The Act is intended to' be 
exhaustive and Courts are not at liberty to 
follow English Common Law rules.)] 

5. (’09) 34 Mad 442 (449) (DB). 

6 . 1924 Sind 23 (24) [AIR V 11] : 17 Sind L R 
178 (DB). (Note.—It is submitted that this 
view is not correct : See S. 59, Note 2.) 


7. 1953 SC 228 (231) [AIR Y 40 C 55] : 1953 
SCR 1009. 

1942 Mad 558 (561) [AIR V 29] (DB). (Principles 
of English law may be applied.) 

1933 All 70 *71) [AIR V 20] : 54 All 1041 : 143 
Ind Cas 409 (DB). 

1929 All 12 (14) [AIR V 16] : 51 All 454 (DB). 
11926 Bom 31 (32) [AIR V 13] (DBj. 

1915 Mad 402 (404) [AIR Y 2]. (It is an un¬ 
doubted rule of equity that in taking the 
account between a mortgagee and a mortgagor, 
the former is entitled to be reimbursed all 
moneys properly and reasonably expended 
by him with reference to the mortgaged pro¬ 
perty. The payment of such expenses may bo 
regarded as an implied term of the mortgage 
contract, or as a condition imposed by a Court 
of equity upon the party who has invoked its 
assistance, and the amount is added to the 
sum due on the security.) 

8 * l 919 P C 1 (4) [AIR V 6] : 42 Mad 589 : 46 
Ind App 109. 

*1930 P C 142 (143).[AIR V 17] : 11 Lah 251 : 
57 Ind App 168. 

(’B7) li Bom 551 (561) : 14 Ind App 89 (PC). 
(1-61-63, 9 Moo Ind App 303 (320) (PC;. 

(’86) 9 Mad 399 '413) ,FB). 

(’50, S6 Cal L Jour 198 (206). (Reference has to 
be made to the English decisions in cases where 
the Act is silent.) 

1920 Nag 144 (145) [AIR V 7]. 

(’81) 5 Bom 506 \527). 

9. (’05) 15 Mad L Jour 210 (210) (DB). 

(’ll) 12 Ind Cas 155 (158) (DB) (Cal). 

10. 1942 Mad 558 (561) [AIR Y 29] (DB). 

1933 All 70 (71) [AIR V 20] : 54 All 10-ii (DB). 

1930 All 175 (177) [AIR V l7]. . _ A 

[See also j933 Mad 293 (296) [AIR V 20] 

Mad 546 (DB). (It is a very dangerous thing 
to quote English cases in India without tne 
very greatest care.)] 

1 1. 1953 S C 228 (231) [AIR V 40 C 55] : 1953 
SCR 1009. 
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3. Aliens. — The English law incapacitating aliens from holding real property 
to their own use and transmitting it by descent or devise has never been introduced 
into India so as to create a forfeiture of the land held by an alien.(l) 

Acquisition or transfer of immovable property in favour of a person who is not 
a resident of the State of Jammu and Kashmir is completely prohibited and banned 
under the Laws of the State. A non.State subject cannot purchase immovable property 
in the name of a benamidar and then claim it as his own.(2) 


4. Government grants. — It is a general principle of construction or statutes, 
applicable both in India and in England that the Crown is not affected by a statute 
unless specially named in it,(1) or unless bound by necessary implication.(la> Thus if 
it can be affirmed that, at the time when the statute was passed and received the royal 
assent it was apparent from its terms that its beneficent purpose would be wholly 
frustrated unless the Crown were bound, then it may be inferred that the Crown has 
agreed to be bound.(lb) This principle has been given effect to by the Government 
Grants Act, XV of 1895, which repeals the Transfer of Property Act, so far as Govern¬ 
ment grants are concerned, with retrospective effect. Sections 2 and H of that Act 
provide as follows : 

“Section 2. Nothing in tho Transfer of Property Act, 1882, contained shall apply cr bo 
deemed ever to have applied to any grant or other transfer of land or of any int- iv.-t therein 
heretofore made or hereafter to he made by or on behalf of the Government to, cr in favour of 
any person whomsoever; hut every such grant and transfer shall be construed and take effect as 
if the said Act had not been passed. 

Section 3. All provisions, restrictions, conditions and limitations ever contained in any 
such grant or transfer as aforesaid shall be valid and take effect according to their tenor, any 
rule of law, statute cr enactment of the Legislature to the contrary notwithstanding.’’ 

Clauses (b) and (c) of sub-s. (1) of S. 17 of the Registration Act, 1908. have 1 een 
made inapplicable to grants of immovable property by Government. Section 90 of the 
same Act further provides that nothing in that Act shall be deemed to re uire, or to 
have at any time required, registration of sanads, inam title-deeds and other documents 
purporting to he, or to evidence grants or assignments by Government, of land or of 
any interest in land. 

Government grants are thus exempted from the operation of the Transfer of 
Property A ct(2) and of the Registration Act. Thus, a lease granted by the Government 

Preamble - 


Note 3 

1. (1836) \ Moo lnd App 175 (2815) (PC). 

[>>ee nls o 19*7 Oudh 278 P^Sii) [AIR V 14] ; l 
Luck 97. (Validity of gift by Taluqdar of 
estate property should be determined with 
refi ivinv to special provisions of Act 1 uf 1.S69 
without lvEreuee to general provisions of T. P. 
Act .8 

2. 1965 J A' K 83 (8!) [AIK V 52 C 28] (D13). 

Preamble — Note 4 

1. I960 S C 1355 (1360) [AIR V 47 C 248] : 

1960 Cri L .1 1680 : (1901) 1 S C R 17*. (Per 

Majority, Wauehoo J. Contra—Rule is still good 

law —1955 Cal 282 AIR V 42] Reversed.). 

(’9e) 14 Rom 213 (21*) (DR). 

(’75) 1 Rom 7 (9) (DR). 

(1876) 46 L J V C 1 (3) : (1876) 2 App Cas 102, 

Theberge v. Laundry. 

(1887) 73 L J K R 114n(115n):(1904) 2 KB 165n, 

Gorton Local Board v. Prison Commissioners. 


(1908) 24 T L R 834 (834) : 190* App (Ms, 448 
Re \\ i Matua’s will. (Case from New Zealand.) 

(l.Sl‘2) 152 E R 106 (404, 409) : 11 L J Ki 338, 
Attorney-General v. Donaldson. 

[Si>p a \so (1*15) 115 E R 14V5 (1 15S) : 1 Price 
438, Attorney-General v. Newman. 

la. 1960 S C 1355 (1360) [AIR V 47 C 248] : 
i960 Cri L J 1684 : (1961)1 S C R 15s. r ]\v 
Majority, Wanehoo J. Contra — Rule is still 
good law — 1955 Cal 2*2 [A I R V ,2", Re¬ 
versed.) 

1917 1- C 34 (35) AIR V 34 C 7' : 73 lnd 
App ‘771 : II. R (19-17) Kar (PC) >4. (Case 
under City of Bombay Municipal Act. 3 < f 18*8.) 

lb. 1947 P C 34 (36) AIR V 34 C 7" • ILU 

(1947) Kar (PC) 60 : 73 lnd App 271. (Paso 

under City of Bombay Municipal Act, 3 of 
1888 .) 

2. 1955 Nag 38 (39) t AIR V 42 C 10' • ILR 
(1955) Nag 538 (DB). ’ 
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is outside the provisions of this Act. There is no difference between grants made by 
virtue of the Prerogative and grants made as mercantile transaction for profits!3) 


In Slieo Singh v. Ragliubans KunwarU) it has been held by their Lordships of 
the Privy Council that the Government was empowered to create an estate descendible 
by any rule of inheritance other than that laid down by law. In Dost Muhammad 
Khan v. The Bank of Upper India Ltd., (5) it has been held by the Allahabad High 
Court that where the Court is called upon to construe a grant by Government it shall 
construe such grant irrespective of the provisions of the Transfer of Property Act, and 
that therefore if there was a condition in the grant restricting the alienation by the 
grantee of the land granted to him, it would be valid under S. 3 of the Government 
Grants Act notwithstanding the provisions of S. 10 of this Act. It has been held in the 
undermentioned case(5a) by that High Court that S. 2 of the Government Grants Act 
under which when a Court is required to construe a grant by Government it has to 
construe it irrespective of the provisions of the Transfer of Property Act, does not 
render all the provisions of the Act inapplicable and therefore it could not be said that 
there was no holding over under S. 116 of the Act by reason of S. 2 of the Govern¬ 
ment Grants Act. See also the undermentioned cases.(6) 

As to construction of Government grants, see the undermentioned cases. (7) 


1939 All 263 (264) [AIR V 26] (DB). (Crown is 
not bound by any of the sections of I. P. Act 

or Contract Act.) 

3. 1927 Pat 319 (323, 323) [AIR V 14] : 6 Pat 
446 (DB) 

4. (’05) 27 All 634 (653) : 32 Ind App 203 : 8 
Oudh Cas 317 (PC). 

5 (’06) 3 All L Jour 130 (131) (DB). 

5a. 1965 All 326 (332) [AIR V 52]. (1958 All 
879 [AIR V 35],Rel. on.) 

6 1955 Cal 601 (603) [AIR V 42 C 190] : 1955 
Cri L Jour 1572 : ILR (1957) 2 Cal 1017 (DB). 
(Tbe effect of S. 3 of the Crown Grants Act is 
to exclude the operation of not merely the 
Transfer of Property Act but of all laws— 42 C 
WN 61, Rel. on.) 

1926 Mad 706 (711) [AIR V 13] : 49 Mad 349 

(DB). (Restrictive covenant as to alienation not 
i cl j 

1939 All 263 (264) [AIR V 26] (DB). (Grant 
neither permanent not transferable — Violation 
of terms of grant by sale — Government can 
resume it even though Municipal Board sanc¬ 
tions such sale.) . , T ^ 

1936 Sind 108 (113) : [AIR V 23] : 29 Sind L R 
382 (DB). (Strict rule of construction against 
the subject and in favour of the Crown applies 

to Crown grants.) . . 

(’07) 2 Mad L Tim 55 (56) (DB). (Validity of 
grant by Crown cannot be questioned on ground 
that it created estate not recognised by Maho- 


medan law.) , , _ 

(’06) 8 All L Jour 628 (630) (DB). (The Crown 

Grants Act does not prohibit sale in execution 
of unconditional grants made by the Crown free 
from restrictions as to alienation.) 

7. (’66) 11 Moo Ind App 295 (314) (PC). 

(’021 24 All 1 (11) : 28 Ind App 169 (PC). 

(*12)36Bom 639(656, 659): 39 Ind App 202 (PC). 


1918 Mad 956 (957) [AIR V 5]: 40 Mad 268 (FB). 
1938 Cal 211 (214) [AIR V 25] : ILR (1938) 1 
Cal 626. (Crown Grants Act does not contem¬ 
plate only Transfer of Property Act.) 

1931 Pat 268 (270) [AIR V 18] : 10 Pat 203 (DB). 
1926 Mad 706(718) [AIR V 13]: 49 Mad 349(DB). 
1925 Bom 12 (14) [AIR V 12] : 49 Bom 99 (DB). 
1914 Mad 552 (554) [AIR V 1] : 37 Mad 369n : 
18 Ind Cas 294 (DB). 

(’12) 36-Bom 438 (442) (DB). 

(’10) 1910 Punj Re No. 20 : 5 Ind Cas 898 (900) 
(DB). 

(’09) 2 Ind Cas 641 (642, 643) (DB) (Cal). 

(’08) 32 Bom 432 (439) (DB). 

(’05) 28 All 104 (L0£)(DB). (If words are em¬ 
ployed in the grant, which expressly, or by 
necessary implication indicate that the Govern¬ 
ment intends that so far as it may have any 
ownership in the soil, ownership shall pass to 
the grantee neither Government nor any person 
deriving title under the Government, subsequent 
to the grant can be permitted to say that the 
ownership did not so pass.) 

(’05) 29 Bom 480 (486) (DB). 

(’04) 27 All 310 (312) (DB). 

(’03) 5 Bom L R 903 (986) (DB). 

(’02) 26 Bom 271 (279) (DB). 

(’99) 22 All 96 (48) (DB): (In the case of a grant 
of land adjoining a highway or river the pre¬ 
sumption is that it includes half of the road or 
half of the river.) 

(’99) 1 Bom L R 498 (499) (DB). 

(’91) 1891 Bom P J 234 (234) (DB). 

(’71) 8 Bom H C R (A C) 1 (6) (DB). 

(’69) 6 Bom H C R 191 (199) (DB». 

(’67) 4 Bom H C R A C 1 (23) (DB). 

(18551 HER 58L (590): 10 Moo P C 502, Doed. 

Devine v. Wilson. (Crown grants must be con¬ 
strued most favourably to the grantee.) 
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5. Easements. — It has been held by the High Courts of Galcutta(l) and 
Madras(2) that the provisions of the Transfer of Property Act have no application to 
the creation of easements for the reason that the Act was not intended to deal with that 


topic. 

6. Construction of the Act. — As to the general principles of interpretation 
of statutes, see the A. I. R. Commentaries on the Code of Civil Procedure, 7th (1903) 
Edition Preamble, Note 7. 

The Transfer of Property Act should be construed irrespective of the question 
whether the property referred to in any particular provision thereof is inside or outside 
India, or whether it is situate in a province to which the Act does not apply. The 
Court must give effect to the Act and must judge the particular transaction according 
to its provisions unless it is proved that by the law of the land where the property is 
situated the transaction is not valid.(l) Reference can be made to English decisions for 
a proper understanding of the provisions of the Act.(2) In construing the provisions of 
the Act the Court should put a rational construction upon them.(8) 

Where the statute requires that a particular kind of transfer shall be effected 
by a particular kind of instrument such a provision must be enforced with stringency.(4) 
As to the retrospective operation of this Act, see S. 2, Note 5. 


CHAPTER I. 


Preliminary. 


Short title. 


1. This Act may be called the Transfer of Froperty Act, 
1882. 


Commencement. It shall come into force on the first day of July, 1882. 

a [ It extends in the first instance to the whole of India except b ] the 
Extent. territories which, immediately before the 1st November 1956, were 
comprised in Part B States or in the States of], Bombay, Punjab and Delhi.] 
c[But this Act or any part thereof may by notification in the Official 
Gazette be extended to the whole or any part of the d [said territories ] by the 
A [State Government] concerned.] 6 

f | And any A \State Government] may si * ] from time to time, by 

notification in the A | Official Gazette], exempt, either retrospectively or pros¬ 
pectively, any part of the territories administered by such A [ State Govern¬ 
ment] from all or any of the following provisions, namely : — 

h [ Sections 54, paragraphs 2 and 3, 59, 107 and 123.] 
if Notwithstanding anything in the foregoing part of this section, sec¬ 
tions 54, paragraphs 2 and 3, 59, 107 and 123 shall not extend or be extended 
to any district or tract of country for the time being excluded from the opera- 


Preamble — Note 5 

1 . 1917 Cal 681 (OH*, 686): 34 Ind Cas 450(1)15). 

2. AIR 1929 Mad 79 (80) fAIIi V 16]. (1917 Cal 
651 [AIR V 4], foil.) 

Preamble — Note 6 

l.f 1932 Bom 642 (643, 644) [AIR V 19]: 57 
Bom 234. 


2. (’50) 86 Cal L Jour 198 (206). 

3. 1956 Orissa 128 (128) [A I R V 43 C 39] 
(DB). 

4. 1927 All 411 (412) [AIR V 14] (DB). (Obser¬ 
vations of Piggctt, J. iu 1918 All 211 AIR V 5] 
Approved.) 
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tion of the Indian Registration Act, i[ 1908], under the power conferred by the 
first section of that Act or otherwise.] 

a. Substituted for the original third paragraph by A. L. 0., 1950 [26-1-1950]. 

b. Substituted for the words “Part B States” by 2 A. L. O., 1956 [1-11-1956], Immediately before 

the 1st November 1956, following were Part B States — Hyderabad, Jammu and Kashmir, 
Madhya Bharat, Mysore, Pepsu, Rajasthan, Saurashtra and Travancore-Cochin. 

c. Substitut'd for the original paragraph by A. 0., 1937 [1-4-1937], 

d. Substituted for the words “said States” by 2 A. L. O., 1956 L l-ll-1956]. 

e. The Act has been declared to be in force in Panth Piploda by the Panth Piploda Laws Regu¬ 

lation, 1929 (I of 1929), S. 2. It is continued in force with modifications, in the territory 
transferred to Delhi Province by the Delhi Laws Act, 1915 (VII of 1915), S. 3 and Sch. III. 
It has been partially extended to Berar by the Berar Laws Act, 1941. 


The Act has been extended to— 

(a) the whole of the territories, other than the Scheduled Districts, under the administra¬ 

tion of the Government of Bombay with effect from 1st January 1893 —see Bom. Rules 
and Orders, Yol. II, page 194 ; 

(b) the new provinces and merged Stales by Act LIX of 1949, S. 3 [1-1-1950] ; 


(c) the States of Tripura and Vindhya Pradesh with effect from 16-4-1950 by Act XXX 

of 1950, S. 3; and to Manipur with effect from 1-1-1957, by Acts XXX of 1950 and 
LXV1II of 1956, S. 3 (2A) ; 

(d) the States merged in the States of Bombay by Bom. Act IV of 1950, S. 3 [30-3-1950], 
former Madhya Pradesh by M. P. Act XII of 1950, S. 3 (1) and Sch. II [3-4-1950J ; 
Madras by Mad. Act XXXV of 1949, S. 3 [1-1-1950] ; 

(e) Shillong in the State Gf Assam by Asm. Act VIII of 1947, S. 3 and Sch. I ; 

(f) State of Kerala, in so far as the Act relates to any matter enumerated in Sch. VII, 
List 2 of the Constitution of India, applicable to agricultural land by Trav-Co. Act 


XI of 1955, S. 2 ; 

(g) transfer of agricultural land in the Saurashtra and Hyderabad areas of the State of 

Bombay; and the provisions of Bom. Act XIV of 1939, are also extended to those areas of 
the State of Bombay to which they did not extend immediately before the commence¬ 
ment of this Act, (i. e. Bom. Act LVII of 1959), Ss. 2 and 3 [14-10-1959] ; 

(h) transfer of agricultural land in the then State of Mysore including Hyderabad area 
but except, Bellary District from 1-11-1951 by Mys. Act XXXII of 1951, S. 2 and Mys. 
Act X of 1962, S. *3 [2-10-1965].-: 


(i) the whole of the then State of Saurashtra with effect from 28-8-1951—see Notification 
No. LD/D/(3)-48 in Sau. Govt. Gaz., 1951, Extra., Pt. Ill, page 884 ; 

(i) the Union territory of Goa, Daman and Diu by Reg. XI of 1963. Enforced in Goa 
area of the territory from 1-11-1965 and in Daman and Diu area from 25 - 4-1966 —see 
Goa Gaz., 14-10-1965, page 312 and ibid , 14-4-1966, page 9, respectively ; 

(k) the Union territory of Dadara and Nagar Haveli by Reg. VI of 1961, S. 2 and Sch. I 
[1-7-1965] ; 

(l) the Union territory of Laccadive, Minicoy and Amindivi Islands by Reg. \ III « f 1965, 


S. 3 (1) and Schedule ; 

(m) to whole State of Travancore-Cochin w. e. f., 1-5-1952 —see T.-C. Gaz., 1-4-1952, Pt. I» 

page 366 ; 

(n) the whole of the State of Rajasthan with effect from 1-7-1952—see Notfn. No. F. 12 (1) 
Jud./52 in Raj. Gaz., 1952, Pt. IVA, page 185. 

The Act as in Bombay State has been adapted in Gujarat with effect from 1-5-1960 by 
Guj. A. L. (State and Concurrent Subjects) Order, 1960, amended by Guj. A. L. (8th 
Amendment) Order 1961. 

The application of this Act was barred in the Naga Hills District, including the Mokok 
ehang Sub-Division, the Dibrugarh Frontier Tract, the North Cachar Hills, the Garo 
Hills, the Khasia and Jaintia Hills and the Mikir Hills Tract by notification issued 
under Assam Frontier Tracts Regulation, 1880 (II of 1880), S. 2. The Mizo Distric 
(Transfer of Land) Act, 1963 (Mizo Act I of 1964) [20-5-1964] provides for control over 

transfer of land in that district. 
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The Act has been repealed in its application to— 

(a) Government grants by Act XV of 1895, S. 2 [10-10-1895]; 

(b) the City of Madras and to any municipal town or village to which the Act is extended 
to the extent necessary to give effect to the provisions of the Madras City Tenants 
Protection Act, 1921 (Mad. Ill of 1922) or modified —see S. 13 of that Act, as amended 
by Mad. Act XIX of 1955, S. 9. The Madras Act III of 1922 has so far been extended 
to the towns of Karur, Mayuraom, Tanjore, Devakottai, Karaikudi, Chidambaram, 
Cuddalore, Kumbhakonam, Salem and Nagapattinam. 

(c ) the Saurashtra area of the State of Bombay as adapted and applied to that area by the 
State of Saurashtra (Application of Central and Bombay Acts) Ordinance, 1948—see 
Bom. Act LYII of 1959, S. 5 [14-10-1959] ; 

(d) State and Central Government grants in the State of Rajasthan bv Raj. Act XX of 
1961, S. 2 [19-7-1961 j. 

f. Subslit ,ted for the original paragraph by the Transfer of Property Act (1882) Amendment Act, 

18*5 (III of 1885), S. L. 

g. The words “with the previous sanction of the Governor-General in Council” were omitted by 

the Devolution Act, 1920 (XXXVIII of J9*20), S. 2 and Sch. I. 

h. Sections 54, 107 and 123 have been extended from 1-4-1955 to the entire State of Punjab— 

Sc: Punj. Gaz., dated 1-4-1955, Pt. I, page 372 and to the Pep-m area cf the State with effect 
from 15-5-1957 —see Punj. Gaz., 15-5-1957, Extra., page 633. Those sections and S. 129 have 
been extended to certain areas in the Union territory of Delhi —see Notfns. No. 189/38-111 
dated 30-5-1939, Gaz. Ind., 1939, Pt. I, page 918 ; No. 61/40-Judl. dated 16-11-1940, Hid, 
1940, Pt. I, page 1639 ; and those sections except S. 129 have been extended to all the areas 
of the said Union territory to which they have not already been extended by Notification 
No. 1 89/38-111 of 1939 -tee S. 1(. O. 1131* dated 7-5-1957, iUd % 1957, Pt. II, S. 3, page 924 ; 
and S. 129 and other provisions of the Act, except Ss. 54, 107 anil 123, have been extended 

w. e. f. 1-12-1962 to all those areas of the Union territorv of Delhi whore thev were not 

» 

ahvadv in force —.see Gaz. Ind., dated 17-11-1962, Pt. II, S. 3 (1), page 1852. 

Paragraphs 2 and 3 of S. 54 and Ss. 59, 107 and 123, with respect to the transfer of pro¬ 
perty by registered instrument have been extended to every cantonment from the com¬ 
mencement of the Cantonments Act, 1924 (II of 1924 )—sec S. 287 of that Act. Provi¬ 
sions of S. 59 have been extended to the State of Haryana w. e. f., 5-8-1967 — stee 
Haryana. Gaz., dated 5-8-1967, Pt. Ill, Ext., page 229. 

i. Added by Act III of 1885, S. 2 w. r. e. f. 1-7-1882]. 

j. Sub^tit itzd for “1877” by the Transfer of Property (Amendment) Act, 1929 (XX of 1929), S. 2. 

The Central Government has exempted retrospectively with effect from 1st January 1950 
the operation of paragraphs 2 and 3 of S. 54 and Ss. 59, 107 and 123 from all the 
territories in the State of Himachal Pradesh except (i) an area within the limits of a 
municipality, and (ii) a notified area as declared and notified under S. 241 of the Punjab 
Municipal Act, 1911, as applied to Himachal Pradesh—sec S. K. O. 1873 in Gaz. Ind., 
1951, Pt. II, S. 3, page 2040 read with S. K. O. 395, ibid , 1952, Pt. II, S. 3, page 370. 

S far as transfer of ownership fiats in the State of Maharashtra is concerned, this Act has 
been supplemented by the Maharashtra Ownership Flats (Regulation of the Promotion 
of Construction, Sale, Management and Transfer) Act, 1963 (Maha. Act XLV of 1963), 
S. 16. I he Act is to remain in force up to 31-3-1968. The Act has been extended to 
Poona and Thana. 


SECTION 1A 


STATE AMENDMENTS 


GUJARAT 

In its application to the Saurashtra area of the State of Gujarat the amendment is the same as 
that given under Maharashtra— see Guj. A. L. (8th Am.) O., 1961. 

MAHARASHTRA 

In its application to the State of Bombay, after S. 1 insert the following new section, namely,— 
“1A. Application of Act to transfer of agricultural land in Saurashtra and Hyderabad 
areas of State of Bombay. — Subject to the provisions of any special or local law relating to 
agricultural land for the time being in force in any area, this Act shall, on the commencement 
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of the Transfer of Property (Bombay Provisions for Uniformity and Amendment) Act, 1959, 
apply also to transfer of agricultural land in the Saurashtra and Hyderabad areas of the State o£ 
Bombay.” —Bom. Act LVII of 1959, S. 4 [14-10-1959] and Maha. A. L. (Am.) 0., 1961. 


Synopsis 


1. “The whole of India except.” 

2. Subsequent extension of the Act. 

3. Civil and Miliary Station of Bangalore. 

( Omitted.) 

3a. Berar. 

4. Principles of provisions of the Act apply 


to territories to which Act is not appli¬ 
cable. 

5. Principles of provisions of the Act applied 

to cases arising before the Act. 

5a. Applicability of principles to matters ex¬ 
pressly excluded from purview of the Act. 

6. Repeal of Act by subsequent legislation. 


1. “The whole of India except . . . .”— Formerly the Act was stated to 
extend in the first instance to the ‘whole of British India’ except certain territories. 
After India became independent and the Dominion of India was established in 1947, 
the expression ‘whole of India’ was replaced by the words ‘all the provinces of India* 
which words were again replaced by the words ‘the whole of India’. The present third 
paragraph is the result of amendments by A. L. 0. (1950) and A. L. 0. (No. 2) 1956. 
By Cl. (28) of S. 8 of the General Clauses Act as amended by the A. L. 0. 1950, India 
has been defined as follows : 

‘‘‘India’ shall mean— 

(a) as respects any period before the establishment of the Dominion of India, British India 
together with all territories of Indian Rulers and then under the suzereignty of such- 
an Indian Ruler, and the tribal areas; 

(b) as respects any period after the establishment of the Dominion of India and before the 
commencement of the Constitution, all territories for the time being included in that 
dominion; and 

(c) as respects any period after the commencement of the Constitution, all territories for 
the time being comprised in the territory of India.” 

The expression ‘British India’ has been defined in the General Clauses Act, 1897, 
as amended by the India (Adaptation of Existing Laws) Order, 1947, as follows : 

“ ‘British India’ shall mean, as respects the period before the commencement of Part III of 
the Government of India Act, 1935, all territories and places within His Majesty’s Dominions 
which were for the time being governed by His Majesty through the Governor-General of India 
or through any Governor or officer subordinate to the Governor-General of India, and as res¬ 
pects any period after that date and before the date of the establishment of the Dominion of 
India means all territories for the time being comprised within the Governors’ Provinces and 
the Chief Commissioner’s Provinces, except that a reference to British India in an Indian Law 
passed or made before the commencement of Part III of the Government of India Act, 1935, 
shall not include a reference to Berar.” 

Aden (l) and British Burma (2) were governed by His Majesty through Governors 
or other officers subordinate to the Governor-General of India and were thus within 
“British India”. By virtue of Order in Council issued under S. 288, Government of 
India Act, 1935, Aden had ceased to be a part of British India from the 1st April 
1937. By virtue of S. 46, Sub.s. (2) of the said Act, Burma had ceased to be a part of 
British India from 1st April 1937. 

The following territories did not fall within the scope of the definition of 
‘‘British India ’— 

(l) Native States of India.(3) 

Section 1 _ Note 1 3.* (’06) 33 Cal 219 (253) ; 33 Ind App 1 (PC). 

(Province of Kathiawar.) 

1. 1924 Bom 290 (293) [AIR V 11] (DB). (>02) 29 Cal 400 (401, 402) (DB). (The tributary 

2. (’86) 13 Cal 221 (223) (DB). mahals of Orissa such as Mcurbhuuj.) 
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(2) Lands ceded by Native Princes to the British Government for limited pur¬ 

poses, (4) e.g., Civil Stations and Cantonment areas and lands over which 
jurisdiction had been ceded for the purposes of railway administration.(5) 
Thus, the Cantonments of \Vadhwan(6) and Secunderabad(T) and the 
Rajkot Civil Station(S) were not included in “British India”. Where, 
however, full sovereignty had been ceded or a new territory had been 
acquired, such territory thereby became part of British India. 

(3) Territories specially excluded from the term ‘‘British India” by legislative 

enactment. Thus, Singapore was not a part of “British India”. 


2. Subsequent extension of the Act.—The Act empowers the State Govern¬ 
ments to extend the operation of the Act to places to which the Act has not been made 
originally applicable. Such provision must, in view of the decision of their Lordships 
of the Privy Council in Empress v. Burahfl) be taken to he intra vires of the Indian 
Legislature. But the power to extend any part of the Act to territories to which it did 
not originally apply, does not authorise the State Government to extend jjarticu-ar 
sections of the Act, so as to give those sections a different operation from that which 
they had in the Act itself, read as a whole.(2) 

As to the parts to which the Act lias been extended by Provincial Governments 
since the passing of the Act, see the foot-notes under the section itself. 

The Act does not apply to the Punjab and to that portion of the Province of 
Delhi which was taken from the Punjab. It applies to that portion of the Province of 
Delhi which was taken from the United Provinces of Agra and Oudh.(3.4) 

The existing ‘Extent’ clause of the Act being para. 3 of S. 1 is not at all touched 
by Part B States (Laws) Act (1951). All that Act has done was to make it possible for 
Part B States to extend the Act to any part of their territory by notification.(5; But 
a contrary view, namely, that the Part B States (Laws) Act (1951) is not a recom¬ 
mendation to Part B States Governments to adopt laws given in the schelule but 
provided for the extension of certain laws to Part B States, has been taken in the 
undermentioned case.(G) 

3. Civil and military station of Bangalore. — [Omitted.1 


(‘88) 1883 Pun Ro No. 191, p. 491 (199) (Dll). 
(Fariilkot State.) 

4. (’12) ST Bom 152 (155, 156) (Dll). 

5. t’97) 25 Cal 20 (33) : 24 I ml App 137 : 1897 
Pun lie Cr Xo. 8 (PC). (Territorv ceded for the 
limited purpose of railway administration.) 

(’91) 21 Cal 177 (179). (Secunderabad Canton¬ 
ment.* 

6 . (’12) 37 Horn 152 (155, 15G) (Dll). 

7. 1933 V C 134 (135) [AIR V 20] : 60 Ind App 
167 : 56 Mad 405. 

8 . (’86) 10 Bom 186 (188) (DB). 

Section 1 — Note 2 

1. (’79) 4 Cal 172(181): 5 Ind App 178 (PC). 

2. 1927 P C 22 (23) [A I R V 14] : 5 Rang 7 : 
54 Ind App 28. (Rule of Mahomcdan law requir¬ 


ing gift to be perfected by possession cannot bo 
abrogated.) 

3-4. 1930 Lab 920 (922) [AIR V 17' : 11 Lab 
564 (Dll). 

[See also 1964 Punj 210 <211) [AIR V 51 O 52] : 
1LR (1963) 2 Punj 1 (Dll). (Section i 11 of the 
Act Inis no application to tbe Punjab. Tbe 
provisions of this section have not been 
applied as a rule of equity, justice or good 
conscience by any of tbe Higli courts in tbe 
territories to wbicb this provision is net made 
applicable under S. 1.)] 

5. 1959 Punj 440 (447) [AIR V 46 C 133] : ILR 
<1959) Punj *384 (DB). (Actually, however, 
this was never done by Pepsu or Punjab and 
the Act is not as such in force there. Overruled 
on another point in 1963 S C 222 [AIR V 50’.) 

6. 1957 Madb ilka 133 (134) [A I R V 44 
C 53], 
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3a. BerarThe Transfer of Property Act was extended to Berar in 1907 by 
the Governor-General in Council under the power conferred by the Foreign Jurisdic¬ 
tion Act, 1890.(1) See now S. 2 of the Berar Laws Act, 1941 (IV of 1941) and S. 2 
of the Berar Laws (Provincial) Act 1941 (C. P. Act XV of 1941). 

4. Principles of provisions of the Act apply to territories to which 

Act is not applicable. The general principles underlying the various provisions of 

thib Act Lku e been applied to cases arising in territories to which this Act has not been 
made applicable, as being in consonance with justice, equity and good conscience^ 1) 


cection 1 — Note 3a 

1. 1949 Nag 34 (36) [A I R V 36 C 17] : I L R 
(1948) Nag 327 (DB). (But there was no inten¬ 
tion to alter law of pre-emption in Berar by 
applving the Act.) 

1933 Nag 142 (143) [AIR V 25l : ILR (1939) Nag 
293. 

Section 1 — Note 4. 

1 . 1947 Lah 1 (5, 6) [AIR V 34 C l]: ILR (1947) 
Lah 449 (FB). (Punjab—Principle of S. 53-A 
applies.) 

19o7 Him Pra 46 (48) [AIR V 44 C 17]. (Although 
the provisions of the Transfer of Property Act 
were applied to the Bilaspur State on 29-7-1949, 
the principles underlying the sections of the 
Act being principles of justice, equity and good 
conscience were held applicable to the transac¬ 
tions before that date.) 

1956 Oris-a 95 (95,96) [AIR Y 43 C 29]. (Act 
not in forcein Gangpur State prior to 1-1-1948). 

(’55) ILR (1955) Patiala 388 (393). (The Trans¬ 
fer of Property Act has no application in the 
State of Pepsu but the principles underlying 
the provisions of the Act do apply.) 

1955 Punj 215 (217) [A I R V 42 C 80] : ILR 
(1955) Punj 988 (DB). (Principles arc applica¬ 
ble to Punjab.) 

1951 Punj 404 (407) [A I R V 38 C 119] : ILR 
(1950) Punj 271 (DB). (Though T. P. Act is not 
in force in East Punjab its provisions should 
be followed when applying principles of justice, 
equitv aud good conscience.) 

1942 Pesh 88 (88) [AIR V 29]. (Principle of S. 8 
applied.) 

1942 Pesh 6$ (70) [AIR V 29]. (Principle of S. 41 
of T. P. Act were applied.) 

1942 Pesh 43 (45) [A I li V 29]. (Principle of 
S. 52, T. P. Act, applied.) 

1940 Lah 291 (292) FAIR V 27]. (The Punjab.) 
1938 Lah 286 (287) [AIR V 25]. (Principles em¬ 
bodied in S. 101 were applied.) 

1938 Lah 156 (157) [AIR V 25] (DB). (Punjab— 
S. 53 applied.) 

1957 Pesh 58 (60) [AIR V 24] (DB). (N. W. F. P. 
— S. 53A applied.) 

1937 Pesh 5 (5) [AIR V 24]. (N. W. F. P.) 

1936 Lah 753 (755) [AIR V 23] (DB). (Do.) 

1936 Lah 944 (945) [AIRY 23]. (Punjab -Sec¬ 
tion 6 applied.) 

1936 Lah 405 (405) [AIR V 23] (DB). (Punjab — 
Section 41 applied.) 

-1936 Lah 36b (366) [A I R Y 23]. (Punjab—Sec¬ 
tion 53A applied.) 


1936 Pesh 43 (45) [AIR V 23] (DB). (NAV.F.P.) 
1935 Lah 350 (354) [A I R V 22] : 16 Lah 881 
(DB). (Punjab-Section 70 applied.) 

1934 Pesh lot (102) [A I R V 21]. (The North- 
West Frontier Province—Principle of S. 108 (b) 
applied.) 

1934 Pesh 17 (18) [A I R V 21]. 

1933 Lah 374 (375) [AIR V 20] (DB). (Principle 
underlying S. 82 of T. P. Act is one of the 
general principles applicable to mortgages which 
must be held to be in force in the Punjab.) 

1933 Lah 151 (152) [AIR V 20] (DB). (Punjab— 
Sections 58 (d) and 67 applied.) 

1932 Lah 518 (519) [AIR V 19]. (Punjab-Prin¬ 
ciple of S. 6 applied.) 

1930 Lah 1063 (1065) [AIR V 17] (DB). (Punjab 
—Section 101 applied.) 

1930 Lah 620 (623) [AIR V 17] (DB). (Punjab — 
Principle of S. 101 applied.) 

19:-0 Lah 3o6 (357) [A I R V 17] : 11 Lah 258 
(FB). (Punjab—Principle of S. 52 applied.) 

1930 Lah 136 (137) [AIR V 17]. (Punjab — 
Principle of S. 53 applied.) 

(’2b) 112 Ind Cas 651 (652) (Lah). (Punjab — 
Principle of S. 116 applied.) 

1925 Lah 575 (575) [A I R V 12] : 6 Lah 487. 
(The Punjab.) 

1925 Lah 92 (93) [AIR V 12]. (Do.) 

1925 Raug 13 (15) [AIR V i2] : 2 Rang 382. 
(Upper Burma.) 

1924 Lah 281 (283). (Punjab — Section 111 (g) 
applied.) 

1924 Lah 707 (707) TAIR V 11] (DB). - (Do.) 

1923 Lah 646 (646) [AIR V 10]: 4 Lah 439 (DB). 
(Punjab — In order to take advantage of the 
provisions of the Act it is neccssar}' to show 
that a principle has been transgressed as oppos¬ 
ed to non-observance of prescribed formalities.) 
1923 Nag 88 iS9) [AIR V JO]. (Case before T. P. 

Act was applied to Berar.) 

1915 Lah 362 (363) [A I R V 2] : 1915 Pun Re 
No. 103 (DB). (Punjab — Principle of Ss. 60, 

69 applied.) 

(’13) 20 Ind Cas 291 (293) (DB) (Lah). (Principle 
of S. 41 applied.) 

(’12) 1912 Pun Re No. 74 : 14 Ind Cas 232 (234) 
(DB). (Punjab — Principle of S. 53 applied.) 

(’12) 1912 Pun Re Rev No. 6 : 17 Ind Cas 991 
(992). (Punjab—Section 114 applied.) 

(’ll) 12 Ind Cas 849 (850) (Low Bur). (Pegu- 
Before the Act was extended to it.) 

(’08) 4 Low Bur Rul 222 (224). (Lower Burma 
—Before the Act was extended to it principles 
of Ss. 58, 67, 68 applied.) 
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But the technical rules embodied in such provisions, such as the requirements of regis¬ 
tration etc., have been held not to be applicable.(2) It is however erroneous to suppose 
that every provision in the Act is based on principles of justice, equity and good 
conscience. Before applying any provision of the Act it has to be seen in every case 
whether the particular provision of the Act restates a known rule of equity.(2a) In the 
undermentioned case(o) arimvj in Bombay to which the Act was not then applicable, 
the High Court of Bombay applie 1 the principles of English law which differed from 
the provisions of this Act. In the undermentioned case(4) it was held that the rights and 
liabilities of the parties which came into existence before this Act was applied to the 
State of Travancore-Cochin had to be determined in accordance with the principles of 


(’08) 190' : un Re No. 61, p. 309 'Bill (DP). 
(The Pud, ; b—-Principle of S. 85 applied.* 

('07) 10'-7 l’un Re No. 118, p.687 (6J1) (DR). 
(Principle c: Ss. 54 (4 1 b) and 57 (a). T. P. 
Act, a[ ’ to ilic Punjab.) 

(’07) 19(>7 j un Re No. 2, p. 18 (22). (Punjab — 
Prin-ipie <i S. 09 applied.) 

(’03) IP' S 1 un Re No. 80, p. 315 (354) (PR). 
(Pun b—Principle of S. 52 applied.) 

(’02) 1902 i ,u Re No. 85, p. 348 (:-50». (The 
Punjab —1 nuciple of S. 66 applied.I 
(’01) 1901 1 i Re No. 6, p. 18 (23*. (Principle 
of S. 53. r l . P. Act, applied in the Punjab.) 

(’98) l-i- hn Re No. 65, p.225 (220) (DR). 
(Print q io ci S. 54 last paragraph applied to the 
Punjab. I 

(’99) 26 6 al 1 (6), 25 Ind App 211 (PC). (In 
Burma, i • f< the Act was extended to it.) 

(’94) 1894 Pan 1> No 12, p. 21 (23, 24). (Prin¬ 
ciple Ol S. 131, T. V. Act. applied.) 

[S*e oh.. 1950 Kutch 64 (65. [A 1 R V 37 C 53]. 
(Act n t applicable in Kutch and could not be 
literally P IP wed — Kutch Sbirasta Sangraha 
(Collection ct Customs) often prevailed over 
Indian Act in matter of transfer of property.) 
(’06) 3 Low Bur Rul 211 (241). (Case before 
T. P. Act was extended to the mofussil of 
Burma.) 

(’06) 3 Low Bur Rul 169 (170) (RBL (Case be¬ 
fore T. j\ Act was applied to Burma.) 

(’09) 4 In.' i as 7(5 (756) : 1909 Upp Bur Rul 5. 
(CP - I" b ie T. P. Act was extended to Upper 
Burma, i 

19311 l.-d, 920 (922) [A I R V 17' : 11 Lab 584 
(DL). ' I:Lii —Mortgage by deposit of title 

deeds ivcognizod.)] 

2. 1956 Onssa 95 (95, 96) [AIR V 43 C 29]. 
(Act i r t in force in Gangpur State before 
1-1-1948 — S. 106 requiring notice to expire 
with (lid of month of tenancy need not be 
literally applied — Reasonable notice should 
suilicc. j 

1955 1-unj 215 (217) [AIR V 42 C SO';: ILR 
<1955' Punj 968 (DR). 'Rules of procedure are 
not applicable.) 

1939 Luh 330 1338) [AIR V 26] (DR). (Technical 
provisions of S. 114A do not apply.) 

1937 Posh 5 (6) AIR V 24\ (Registration.) 

1936 Lab 547 (548) [AIR V 23]. (Punjab—Pro- 
cedur< lor assignment cf actionable claim not 
adopted.) 


1936 Lab 390 (392) [AIR V 23] (DR). (Punjab 
— Right of subrogation can be conferred cn 
lender even by oral agreement.! 

1936 Pe-h 15s (160) [AIR V 23] (DR). (Rule of 
procedure laid down in S. 53 of T. P. Act does 
not apolv to N.-W. K. P.) 

1933 Lab 821 ( 82 v) .AIR V 20]. Punjab-S. 54 
requiring registration not applied.) 

1932 Lah 30 31) [AIR V 19 . (The technical 
rule, requiring assignment to 'ne made in writ¬ 
ing which is contained in S. 130 is not appli¬ 
cable to a case of assignment of a promissory 
note.) 

1928 Lab 148 (149) AIR 15 . (There E no rule 
of law in force in the Punjab which requires 
bahi entry to be attested.) 

1925 Lab 575 All! \ 12 : 6 Lab 487. (Assign¬ 
ment of debt not in writing.) 

1925 Lab 92 ,93) AIR V 12]. (Principle of 
S. 55 f2> not applied to c ase.) 

(’07) 3 Nag L It 72 (75). (Berar — Registration 
under S. 54.) 

(’07) 1907 Pun Re No. 9 p. 46 (53). 

1926 Lab 39 (40) [AIR V 13j. (Sale of rever¬ 
sionary right in Punjab is not void —Principles 
of English law which differed from S. 6, T. P. 
Act applied.) 

2e. 1953 S C 228 (232) [AIR V 40 C 55' : 1953 
SCR 1009. 

iSee also U04 Punj 210 (211) [AIR V 51 C 52': 
ILR (1963) 2 Punj 1 (DR). (Section 111 of 
the Act lias no application to the Punjab — 
The provisions of this section have not been 
applied as a rule of equity, justice or good 
conscience.) 

1963 Raj 113 (116) [AIR V 50 C 37): ILR 
(1963) 13 Raj 370. (.Tenancy in question 
came into existence on 23-3-1948 in State of 
Udaipur where T. P. Act was not in force— 
Act held could not govern case and notice 
under S. 106 was not necessary: 1953 SC 
228 AIR V 40 C 55], Ref.) 

(’58) 24 Cut L T 433 (437, 438). (Transfer of 
Property Act was not extended to the former 
feudatory State of Kalahandi — Provision as 
to notice in S. Ill (g) is not based on any 
principle of justice, equity and good consci¬ 
ence—Provision could not be invoked — 1953 
S C 228 [AIR V 40], Ref.)] 

3. (’94) 18 Rom 160 (167, 168) (DB). 

4. 1951 Trav-Co 17 (20) [AIR V 38 C 7](DB). 
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common law which governed the mortgage transactions in the State prior to the passing: 
of the Act. 

5. Principles of provisions of the Act applied to cases arising before 
the Act. — The principles of the provisions of the Act have been applied by Courts 
even to cases arising before the Act came into force, in the absence of any rules pre¬ 
vailing then and in conflict with the Act.(l) Thus, it was held in the undermentioned 
case 2) where a mortgage was made prior to the Act, that it would be safe to apply 
rules in this Act in the absence of any rules prevailing then and in conflict with the- 
Act. But every provision in the Act and every amendment effected cannot apply on 
the principle of justice, equity and good conscience. It has to be seen in every case 
whether the particular provision of the Act relied upon restates a known rule of equity 

or whether it is merely a new rule laid down by the legislature without reference to 
any rule of equity.(3) 

5a. Applicability of principles t~> matters expressly excluded from 
purview of the Act. Courts must apply the principles of justice, equity and good 
conscience to transactions to which the statutory provisions of the Transfer of Property 
Act are not made applicable.(1) It follows that such of the provisions of the Act which 
are but a recognition of the rules of justice, equity and good conscience will govern 
such transactions.(2) But every provision of the Act is not based on principles of 
justice, equity and good conscience. The assistance of the Act as a matter of guide on 
matters which have been excluded from the purview of the Act by express words 
should not be invoked, unless the provisions of the Act embody principles of general 
application.(3) 

6. Repeal of Act by subsequent legislation. — The provisions of the Act 

may, of course, be repealed by subsequent legislation. But a subsequent local legisla- 


Section 1 — Note 5 

1. (’99) 26 Cal 39 (45) : 25 Ind App 179 (PC). 
(Interest awarded after date fixed for payment 
under S. 88.) 

1957 Him Pra 46 (48) [AIR V 44 C 17]. 
(Although the provisions of the Transfer of 
Property Act were applied to the Bilaspur 
State on 29-7-1949, the principles underlying 
the sections of the Act were held applicable to 
the transactions before that date.) 

1928 All 381 (383) [AIR V 15] (DB). (Section 63 
was applied to a mortgagee’s claim to accessions 
under a mortgage of 1859.) 

1925 Rang 13 (15) [AIR V 12] : 2 Rang 3S2. 
(Burma— Principle of S. 76 (i) applied.) 

2. (’01) 24 Mad 47 (56) (FR). (Section 108 (h) 
has been applied to a kanomdar entitling him 
to remove trees planted by himself.) 

3. 1953 S C 228 (231) [AIR V 40 C 55] ? 1953 
SCR 1009. [Provision in S. Ill «gj as to 
notice iu writing as preliminary to suit for 
ejectment is not based on any principles of 
justice, equity and good conscience and can¬ 
not govern leases made prior to 1882 or prior 
to 1-4-1930 when Amending Act of 19^9 came 
into force — 1951 Bom 283 [AIR V 38^ and 
1947 Mad 68 [AIR V 34], Overruled.) 

[See also 1963 Raj 113 (116) [AIR V 50 C 37] : 


ILR (1963J 13 Raj 370. (Tenancy in question 
came into existence on 23-3-1948 in Udaipur 
State where T. P. Act was not in force — Act 
held could not govern case and notice under 
S. 106 was not necessary : 1953 S C 223 i’AIR 
V -.0 C 55], Ref.].I 

i’58) 24 Cut L T 433 (437, 438). (Act not ex¬ 
tended to former feudatory State of Kalahandi 
—Provision as to notice in S. Ill (gi is net 
based on any principle of justice, equity and 
good conscience — Provision could not be in¬ 
voked—1953 S G 228 [AIR V 40 C 55], Ref.)] 

Section l — Ncte 5a 

1. 1953 S C 228 (230) [AIR V 40 C 55] : 1953 
SCR 1009. 

2. 1953 S C 228 (230) [AIR V 40 C 55] : 1953 
SCR 1009. 

3. 1953 SC 2 <8 (232) [AIR V 40 C 55] : 1953 
SCR 1009. 

[Se« oho 1954 Bom 370(378) [AIR V 41 C 107]: 
ILR (1954) Bom 615 (DB). (Relationship 
created by decree—Terms of S. 105 held could 
be invoked as matters of justice, equity and 
good conscience although S. 2 (d) excludes 
application of S. 105 in such case—Submitted 
not correct in view of decision iu 1953 S G 
228 [AIR V 40] in which it has been held that 
S. 105 gives statutory definition of lease and 
enunciates no principle of cquit}'.;] 
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tion, such as the C. P. Tenancy Act, enacted for a particular purpose and with refer¬ 
ence to a particular locality cannot operate as an implied repeal of a general statute 
such as Transfer of Property Act applicable to the whole of India.(1) The Transfer of 
Property Act has in no way been repealed by the U. P. (Temporary) Control of Rent 
and Eviction Act (8 of 1947).(2) 


2. In the territories to which this Act extends for the time being the 
Repeal of Acts, enactments specified in the schedule hereto annexed shall be 
repealed to the extent therein mentioned. But nothing herein contained shall 
be deemed to affect— 

Saving of certain en- (a) the provisions of any enactment not hereby 

actments, incidents, expressly repealed : 

rights, liabilities, etc. 

(fc) any terms or incidents of any contract or constitution of pro¬ 
perty which are consistent with the provisions of this Act, and 
are allowed by the law for the time being in force : 

(c) any right or liability arising out of a legal relation constituted 

before this Act comes into force, or any relief in respect of any 
such right or liability : or 

(d) save as provided by section 57 and Chapter IV of this Act, any 

transfer by operation of law or by, or in execution of, a decree 
or order of a Court of competent jurisdiction : 
and nothing in the second chapter of this Act shall be deemed to affect 
any rule of a [ ^ ^ ] Muhammadan b[ # # ] law. 

a. After the words ‘any rule of’ the word “Hindu” was omitted by S. 3 of the Transfer of Property 

(Amendment) Act, 1929. 

b. Alter the word ‘Muhammadan’ the words “or Buddhist” were omitted, ibid. 

Synopsis 


1. Scope of the section. 

2. “Affect.” 

3. Clcuse (a) — Existing enactments not 

affected. 

A. Clause (b) — Incidents of contract or con¬ 
stitution of property. 

5. Clause (c). 


6. Clause (d)—Transfer by operation of law 

or by or in execution of decree or 
order. 

7. Escheat. 

8. Government grants. See Note 4 on Pre¬ 
amble. 

9. Muhammadan law. 

10. Hindu law. 

11. Buddhist law. 


1. Scope of the section — This section repeals the enactments referred to in 
the schedule. In clauses (a), (b)and (c) it enacts that no provision of the Act shall affect 
any of the things referred to therein. In clause (d) it provides that no provision of the 
Act other than S. 57 and Chap. IV shall affect any transfer by operation of law or by 
or in execution of, a decree or order of a Court. By the last sentence of the section it is 
provided that nothing in Chap. II of the Act shall affect any rule of Muhammadan law. 

The expression "nothing herein contained” in the first part of the section is 
used in contradistinction to the words "nothing in the second chapter of the Act” used in 


I. 1929 Nag 
L R 19. 


Section 1 

246 (249) [AIR V 16] : 25 Nag 


— Note 6 

2. I960 All 211 (212) [AIR V47C<3]:ILR 
(1959) 2 All 284 (DB). 
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the last sentence of the section, and must, therefore, be taken to refer to all tho 
provisions of the Act and not merely this particular section.(1) 


2. “Affect.” — The provisions of an enactment may be said to be “affected” by 
this Act only when such enactments are inconsistent with a provision of this Act.(l)' 
Where therefore there is no inconsistency or conflict between the provisions of this Act 
an 1 the provisions of any other rule of law, the provisions of the Act will apply. Thus, 
the second chapter of the Act will apply to Muhammadans also in all matters in which 
there is no rule of Muhammadan law inconsistent with such provisions.(2) On the 
same principle the second chapter of the Act was applied to Hindus in matters in which 
there was no rule of Hindu law inconsistent therewith.(3) 


It was observed by Maclean, C. J., in the undermentioned case(4) that the 
word “affect” means “validate or invalidate the transfer,” that S. Ill, clause (d) did 
not affect the transfer itself but merely stated the result of a transfer when made, and 
that therefore S. Ill, clause (d) may be applicable to transfers by operation of law 
notwithstanding clause (d) of this section. This view has, however, not been followed in 
later cases(5) of the same High Court. 


3. Clause (a) — Existing enactments not affected. — The Act does not 

affect the provisions of any enactment not evpressltj repealed by the Act. The enact, 
ments expressly repealed by this Act are referred to in the schedule. 


The clause applies so as to save the provisions of existing enactments at the 
time the Act came into operation.(l) It does not operate to save subsequent enactments. 
In such cases, if the subsequent enactment is inconsistent with a provision oi; this Act, 
the principle generalia specialties non derogant must be applied and the special 
provision will prevail over the general.(2) 

The Act does not affect the provisions of the Bengal Patni Regulation S ot IS 19,(3) 
and the provisions of the Bombay Land Revenue Code.(4) The Act was extended to 
Rajasthan on 1-4-1951. The Act did not expressly repeal the Rajasthan Premises 
(Control of Rent and Eviction) Act 1950 and by virtue of this clause did not affect the- 

provisions of that Act.(5)_ 


Section 2 — Note 1 

1 . 1914 Cal 018 (621) [AIR V l] (DB). (Mukar- 
rari before T. 1\ Act — S. Ill does not apply 
bv virtue of S. *2 (e).) 

[See also (’09) 30 Cal 802 (806) (DB)]. 

But see (’ll) 9 Iud Cas 810 (840) (Cal)]. 

Section 2 — Note 2 

1 . Sec (’02) 25 Mad 244 (255, 256, 25fc) (FB). 

2. (’07) 30 Mad 197 (198, 199) ; (DB). (Hence 

S. 51 applied to Mahomedans.) 

3. 1923 Mad 67 (09) [AIR V 10] (DB). (Defea¬ 
sance clause in gift deed—Clause not attempting 
to alter inheritance — Transfer governed by 

T. P. Act.) 

4. (’01) 28 Cal 744 (747) (DB). 

5. (’36) 163 Ind Cas 829 (830) (Cal). 

1919 Cal 642 (643) [AIR V 6] (DB). 

1914 Cal 618 (622) [AIR V 1] (DB). 


Section 2 — Note 3 

1. I960 Andh Pra 465 ( 467) (Pr 14) [AIR V 47 
C 153] : ILR (19t0) I Andh Pra 81 (DB). (Sec¬ 
tion 59 of the T. P. Act does not come into play 
in regard to instruments falling within the 
purview of O. 21, R. 34, Civil P. L. If there is 
a conflict between the two, the i-.-rmer must 
vield to the latter bv reason of Cl. cl S. 2.) 

(’02) 25 Mad 244 (255) (FB). 

2. (’02) 25 Mad 244 (255) (FB). 

3. 1925 Cal 962 (964) [A I R V 12] : 52 Cal 655 
(DB). 

4. * 916 Bom 59 (61) [A I R V 3] : 41 Bom 170 
(DB). 

5. *(’55) ILR (1955) 5 Raj 575 (578) (DB). (The 
Rajasthan Act was a supplementary Act and the 
change that could be said to have come about 
when the T. P. Act was enforced was to make 
the provisions of S. 13 of the Rajasthan Act sup¬ 
plementary to the provisions of T. P. Act re a 
ting to ejectment.) 
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4. Clause (b)—Incidents of contract or constitution of property. — The 
terms or incidents of any contract(l) or constitution of property are saved by this 
clause, provided they are not inconsistent with the provisions of this Act an l are 
allowed by the law for the time being in force. A right to a partition of joint property 
is an incident of such propertv(2) and though the exercise of that right is not provided 
for by this Act, there is nothing in the Act which is inconsistent with such a right. 
Such a right may, therefore, be exercised independent oi the provisions of this Act as to 
writing being necessary in case of certain transfers.!3) 


5. Clause (c).—It is a general principle of law that no statute should be 
construed so as to have a retrospective operation unless its language is such as plainly 
to require such a construction. In fact a statute which takes away or afreets vested 
rights, imposes a new liability, or confers a new right must be presumed not to have a 
retrospective effect or operation.(l) In other words statutes are prima facie deemed to 
be prospective only— nova coustituiio , futuris fonnam iuiponere debet , non praeteritis.(2) 
Provisions dealing with procedure constitute, however, an exception to the general rule 
and are always retrospective in the sense that their provisions will apply not only to 
proceedings commenced after the enactment but also to proceedings pending at the 
time of the enactment.(3) The reason is that no one can have any vested right in forms 


Section 2 — Note 4 

1. 1015 Mad 402 (404) [A I It V 2]. (Right 
of mortgagee to a general account of the monies 
expended by him.) 

(’07) 3 Nag L R 97 (101). 

[See a'so (’01) 28 Cal 293 (296) (DB).] 

2. (’79) 4 Cal 56 (59) (DB). (Joint property 
subject to trust but not dedicated to idol, can 
be partitioned.) 

3. (’631 1LR (1963) 13 Raj 963 (973). (Assign¬ 
ment of joint promissory note in partition — 
Instrument in writing not necessary— Partition 
not transfer as contemplated by T. P. Act— 
Transaction not affected by S. 130.) 

(’10) 34 Mad 72 (73) (DB). (Partition amongst 
members of a Hindu family may, even after the 
Transfer of Property Act, be oral.) 

(’98) 25 Cal 210 t2l3) (DB). 

[Sec al o 1921 Rang 155 (157) [A 1 It V 11] ; 1 
Rang 405 (DB .] 

Also see Section 9, Note 10. 

Section 2 — Note 5 

1 . Sec AIR Commentaries on the Code of Civil 
Procedure, 7th (19H3) lain., Preamble, Note 3. 
1930 All 70(3 (709) [AIR V 17] : 5V All 886 (DB). 
(Right to appeal, substantive right.) 

1929 All 745 17-16* [AIR V 16b 
1928 All 381 (383) AIR V 15* (DB). 

1928 All 16s 1169) AIR V 7 [ 

1923 Ondli 156 (157) [AIR V 10]. (A judicially 
declared right of redemption is a valuable right. 
The rights of a mortgagor who has obtained a 
redemption decree under the ‘Transfer of Pro¬ 
perty Act, Ss. 92, 93 are not mere matters of 
procedure and are not taken away by the repeal 
of those sections by the C. P. Code, 1908.) 
t 1920 Cal 435 (437) [AIR V7]:47 Cal 1108(DB). 
1916 Nag 22 (23) [A 1 R V 3] : 13 Nag L R 165. 
(Case under S. 46, C. P. Tenancy Act.) 


(’ll) 12 Ind Cas 631 ((333) (DB) (All). 

(’10l 5 Ind ('as 82 (83) (DB) ‘All). 

(’10) 5 Low Bur Rul 148 (149) (DB). (Right of 
appeal is substantive right.) 

1920 Rang 205 (205) [A I It V 13] : 4 Rang 221 
(DB). (Do.) 

(’03) 26 Mad 445 (147) (DB). (Amending Act of 
1899 to Contract Act not applicable to suits 
filed before that Act). 

( 06/ 20 Bom 279 ( 280 ) (DB). (Transfer of Pro¬ 
perty Act, S. 93, conferring a new right to get 
an extension of time for redemption lixed by 
mortgage-decree not available in cases where 
decn-e was passed before the Act came into 
force in Bombay.) 

(’99) 1 Bom L R 849 (819) (DB). 

(’95/ 19 Bom 80 (32) (DB). 

[See aln C9G) 20 Bom 565 (567) (DB). (See 
sections 31 and 32 of the Bombay Act VI cf 
l88s—Taking away the right of the Talukdar 
to alienate talukdari property net applied to 
mortgage executed before that Act.) 

(’93i 25 Cal 909 (911) (DB). 

2. (1850) 5 Moo Ind Apt) 109 (126) (PC . 

t(* 13) *0 Ind Cas 689 (owl) (DB) (Mad). 

(’2-) 1927 App Cas 126 (133): 130 L T 253, 
Clem nt v. D. Davis A: Sons Ltd. 

fi 18*6) 31 Ch D 402 (108) : 5i L T 100, Reid v. 
Re i d. 


3. See Commentaries on the Code of Civil Pro¬ 
cedure 7 th (1963) Kiln., Preamble, Note 3. 

1930 All 561 (567) [AIR V 17] (DB). (The law 

of evidence is a law of mere procedure.) 

1930 All 700 (709) [AIR V 17] : 52 All 830 (DB). 
(Right to pre-empt-Substantive right.) 

1628 All 163 (169) [AIR V 15]. (Right of appeal 
substantive one — New Act giving that right 

should not be applied retrospectively ) 

1927 All e57 (659. [AIR V 14] : 50 All 202 (DB),. 
(’10) 6 Low Bur Rul 148 (148) (DB).; 
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of procedure.(4) Section 6 of the General Clauses Act, 1897, is based on the same 
principle and provides, inter alia , that the repeal of any Act shall not, unless a different 
intention appears, affect any right, privilege, obligation or liability acquired, accrued, 
or incurred under any enactment so repealed.(5) In Delhi Cloth and General Mills Co ., 
Ltd. v. Income Tax Commissioner ,(6) their Lordships of the Privy Council observed 
as follows : 

“While provisions of a statute dealing merely with matters of procedure may properly, 
unless that construction be textually inadmissible, have retrospective effect attributed to them, 
provisions which touch a right in existence at the passing of the statute are not to be applied 
retrospectively in the absence of express enactment or necessary intendment”.(7) 


Clause (c) of this section is based on the principles stated above. The “right or liability” 
means a substantive right or liability and not a matter of procedure.(Q) The* ‘legal 
relation” may be constituted by contract of parties, by the general Common Law or by 
enactment in force prior to this Act and repealed by this Act. The Act will not affect 
any right or liability arising out of such relation or any relief in respect of any such 
right or liability. In other words, the Act is not retrospective in operation in so far as 
any substantive right or liability created by the legal relation is concerned,(9) but will 


[See however 1*84) 1 h 84 All W N 274 (274) 
(DB). (Decision, it is submitted, is not cor¬ 
rect on this point.)] 

4. See AIR Commentaries on the Code of Civil 
Procedure, 7th (1963) Edn., Preamble Note 3. 

1927 P C 242 (244) [AIR V 14] : 54 Ind App 421: 
9 Lah 284. 

f 1S34 All 253 (255) [AIR V 21] (DB). 

1930 All 561 (567) [AIR V 17] (DB). (The law 
of evidence is a law of mere procedure.) 

1930 Cal 422 (423) [AIR V 17] : 57 Cal 14 8 (DB). 
1929 Nag 282 (283) [AIR V 16]. (Amendment 
changing the forum but not taking away right 
to institute proceedings, relates to procedure.) 

1929 Lah 76L (762) [AIR V 16] (DB). 

1926 All 667 (668) [AIR V 13]. 

1924 Cal 983 (984) [AIR V 11] (DB). 

1924 Mad 657 (657) [AIR V 11] : 47 Mad 384 
(DB). (Criminal case.) 

1923 Oudh )56 (157) [AIR V 10]. 

*(’13) 20 Ind Cas 689 (691) (DB) (Mad). (Reme¬ 
dial rights relating to enforcement of substan¬ 
tive rights are affected by change in law subse¬ 
quent to accrual of right but before steps are 
taken to enforce it.) 

(’10) 7 Ind Cas 982 (985) (DB) (Bom). 

(’88) 15 Cal 376 (382) (FB). 

(1877) 46 L J Ch 121 (122) : 4 Ch D 750 (752), 
: Warner v. Murdoch. 

[See also (’83) 9 Cal 513 (514, 515) (DB). (Case 
under Criminal Procedure Code.)] 

5. See also the undermentioned cases to the 
same effect : 

192s Lah 627 (630, 631) [AIR V 15]: 10 Lah 160 
(FB). (In the absence of anything.in enactment 
to show that it is to have retrospective effect, 
it should not be so construed to affect the 
existing law applicable to claim in litigation.) 
(1900) 190a Pun Re No. 12 p. 36 (39. (FB). 

1930 Bom 55 (56) [AIR V 17] (DB). (Right 
extinguished under Limitation Act of 1871 was 
not revived according to the Limitation Act 
of 1877.) 


1927 Cal 763 (765) [AIR V 14] : 55 Cal 67 (DB). 
(’10) 7 Ind Cas 982 (985) DB) (Bom). 

(’89) 2 C P L R 130 (131). 

(1837) 112 E R 360 (363, 364) : 6 Ad & El 943 
(951), Hitchcock v. Way. 

(1905) 74 L J P C 77.170) : 1905 App Cas 369, 
Colonial Sugar Refining Co. Ltd. v. Irving. 
(Right of appeal obtained cannot be taken away 
by subsequent repeal of enactment.) 

[See also (*69, 6 Bom H C R (AC; 166 (169) 
(FB). 

1927 Cal 748 (750) [AIR V 14] (DB).] 

6 . 1927 P C 242 (244) [AIR V 14] : 54 Ind App 
421 : 9 Lah 284. 

7. See also the following cases to the same 
effect * 

(’77) 2 Bom 148 (186) (FB). 

1938 All 42 (43) [AIR V 25] : ILR 1938 All 53 
(DB). 

(1868) 37 L J Q B 80 (81) : 3 Q B 160, Kimbroy 
v. Draper. 

(1860) 30 L J Ex 40 (42) : 3 L T 444, Wright v. 
Hale. 

(1898) 67 L J P C 75 (77) : 1898 App Cas 469, 
Young v. Adams. 

8 . (’91) 13 All 432 (456) (FB). (A right to a 
relief arising from a jural relation existing 
between the parties is a matter of adjective 
law and parties are entitled when new remedy 
is provided by a new Act, at the time when 
relation subsists to take advantage of that re¬ 
medy through a Court of law.) 

(’01) 25 Bom 101 (103) (DB). (Procedure under 
S. 93 applied to a suit on a mortgage executed 
before T. P. Act.) 

• (’86) 12 Cal 1 83 (689) (FB). 

(’65) 11 Cal 562 (587) (DB). 

9. 1919 PCI (3) [AHi V 6] : 42 Mad 589 : 46 

f I 935 All 706 (710) [AIR V 22] : 58 All 63 (FB). 
(An enactment which provides procedure:applies 

to suits pending at its date.) 
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be retrospective in so far as the provisions relate to procedure.(10) The Act will of 
course apply to all legal relations created subsequent to the coming into force of 
the Act. 

Illustrations. 

(1) An oral mortgage before the date of the Act is valid and enforceable after the date of 
the Act.(11) So also an oral sale before the Act.(12) So also an cral gift.{VS) 

(2) A written mortgage executed before the Act is not rendered bad after the Act because 
it did not comply with the requirements as to attestation.(14) 

(3) The incident of non-transferability which attached before the Act to ordinary tenancies 
of agricultural lands and to tenancies of homestead lands and the rights and liabilities flow in* 
from such an incident arc not affected by the Act.(15) 


(’87) 14 Cal 636 (640) (FB). 

1937 Cal 207 (208) [AIR V 24^ : ILR (1937) 2 
Cal 54 (DB). 

1934 Posh 30 (31) [AIR V 2ll (DB). 

1932 Cal 198 (201,202) [AIR V V* (DB). 

1928 Cal 808 (8(9) [AIR V 15] : 55 Cal 1355 
(DB). (Affirmative Act giving new right does not 
destroy exising light unless Legislature appa¬ 
rently intends that the two rights should not 
co-exist together.) 

f 1915 Cal 64 (65,-6*) [AIR V 2; (DB). (Legal 
relation proved to be created after the Act.) 

(’05) 7 Bom L R 618 (619) (DB). 

+(’07) 34 Cal 358 (370, 371 1 (DB). (Note.—Rever¬ 
sed on another point in 1017 P C 163 S'AIRY 4 .) 
(1892) 3 Ch 402 (421) : 67 L T 275, Lauri v. 
Renad. 

(1900) 70 L -T Ch 3 (5) : 2 Ch 745, Day v. Ktl- 
land. (Terms of redemption settled by order be¬ 
fore Act cannot bo altered by an Act subse¬ 
quently passed.) 

lO. 1948 All 261 (262) r AIR V 35 C 105[ : ILR 

(1948) All 155 (KB). (Mortgage executed at time 

when Bengal Regulation 1 of 1738 was in force 

—After its repeal by T. P. Act such mortgage is 

not governed bv Regulation 1 of 1798 — Rcgula- 
• * * * 

tlon related onJv to procedure.) 

(’92) 15 Mad 290 (291) (DB). (Suit after the 
Act for principal and interest due on usufructu¬ 
ary mortgage executed before the Act — Defen¬ 
dant pleading accountability of mortgagee under 
S. 76 — Question is one of procedure and S. 76 
bold applicable.) 

t(’89j 11 All 367 (371) (DB). (Usufructuary mort¬ 
gage before Act — Suit after Act — S. 67 (a) 
applies.) 

(’*4) 1884 All W X 269 (270) (DB). (Conditional 
mortgage before Act —Suit after Act — Decree 
must be passed in accordance with S. 86 of the 
Act for foreclosure.) 

1 1. 1910 P C 41 (43) [AIR V 3[ : 38 All 494 : 
43 Ind App 264. 

(’88) 11 Mad 56 (601 (DB). 

Also see Section 9, Note 1 and S. 59, Note 2. 

12. (’02) 4 Bom L R 25 (27) (DB). 

13. (’02) 12 Mad L Jour 387 (388) (DB). 

14. (’ll) 39 Cal 227 (230) (DB). (A turn of wor¬ 
ship is not an interest in immovable property — 
S. 59, T. P. Act, not applicable.) 

+ (’95) 17 All 252 (261, 26*2) (DB). (The law in the 
mofussil as to the validity of a mortgage created 

4 T.P. 11, 


by a deposit of title-deeds with a creditor with 
intent to secure a debt, was not different from 
that, prevalent in the Presidency towns in that 
behalf up to the 1st of July *1882 when the 
Transfer of Property Act came into force i 

15. 1937 Cal 373 (374) [AIR V 24]. (Tenancy 
created before Transfer of Property" Act — per¬ 
manent structures standing on land* for many 
years Transfers in past—Xo change iu rent — 
Tenancy is permanent and transferable ) 

11932 Cal 431 (432, 433) AIR V 19 (DB) 

1928 Pat 431 (433) [AIR V 15] : 7 Pat 341 (DB). 

(Xon-permanent tenure created before the Act 
is not transferable.) 

1927 Cal 373 (373) AIR V 14] (DB). (Tenancy 
of homestead coining into existence before pass¬ 
ing of I. 1 . A't Act bold not applicable ) 
1927 Cal 39 (40) [AIR V 14] : 54 Cal 333 (DB). 

(In the absence of custom or contract to the 
contrary.) 

11924 Cal 1012 (1013) [AIR V 11] (DB). (Perma¬ 
nent tenancy created before the passing of T P 
Act can he transferred if it is for habitation and 

pueea buildings are erected with the consent of 
the landlord.) 

1921 Cal 582 (584) [AIR V 8] (DB). (Even under 
the law as it stood before T. P. Act, if a man 
granted a tenure to other for living upon land 
tenure in the absence of contract was assignable 1 
+ 1919 Cal 482 (4*2) r AIR V 6' <DB) ' 

1918 Cal 163 (163) [AIR V 5” (DB). 

|1916 Cal 827 (828 1 [ AIR V 3] (DB). (Tenancies 
not transferable except by custom before T. P. 
Act came into force.i 

194 (195) [A 1 R V 3]: 1 Pat L Jour 253 

4 19J5*Cal 711 (711) [AIR V 21 (DB). 

+1914 Cal P65 (6P6) - AIR V 1 (DB). 

(’13) 18 Ind Cas 379 (379) (DB) (Cal). (Xon-agri- 
e in Lira 1 holding such as tank not being part of 
homestead but held entirely separately as an 
annuity was transferable without custom or 
consent of landlord even before T. P. Act ) 

(’08) 7 Cal L Jour 553 (555) (DB). 

(’03) 7 Cal L Jour 309 (310) (DB). 

(’06) 7 Cal L Jour 107 (10s) (DB) 

+ (’05) 32 Cal 1023 (1030) (DB). 

(1900) 4 Cal W X 574 (575) (DB). (Before T. P. 
Act was passed there was no distinction between 
agricultural land and nou-agricultural land ) 

[Sec also 192 4 Pat 324 (324) [AIR V 11' 1 
Also see S. 108 (j), Xotes 1 and 10. - ’ J 
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(4) The assignment of a mortgage after the date of the Act will be governed by the- 
provisions of the Act even though the mortgage itself was made prior to the Act.(16) The* 
assignment in such a case creates a legal relation subsequent to the Act. 

(5) A mortgage executed while the Bengal Regulation XVII of 1806 was in force, if sought 
to he enforced after the passing of this Act, must be enforced in accordance with the procedure 
under the Act and not as provided by the Regulation.(17) 

(6) A mortgagee under a mortgage executed before the date of the Act, who had also- 
obtained another money-decree against the mortgagor could not, after the date of the Act, 
attach and sell the mortgaged property in execution of the mone 3 r -decree contrary to the 
provisions of S. 99 of the Act (now O. 34 R. 14 of the Civil Procedure Code).(18) 

See also the imclermentioned cases.(l9) 


IB. (’88) 11 Mad 56 (60, 61) (DB). 

+ ’88) 12 Cal 505 (508)*(DB). (An assignment of a 
mortgage after the Act is perfectly valid even 
though no notice to the mortgagor is given.) 
[But see 1914 Low Bur 207 (207) [A I R V 1] 
(DB>. (An equitable mortgage made prior to 
1st January 1905 can be assigned by deposit 
after that date.) 

+ (’09) 5 Low Bur Rul 93 (DB). (Do.)] 

17. (’92) 14 All 405 (408) (FB). 

+ (’84) 6 All 262 (26«, 267) (FB). 

1926 All 667 (668) [AIR V 13] . 

+ 1917 Mad 232 (232, 233) [AIR V 4] : 64 Ind Cas 
475 (DB'. 

(’95) 8 C P LR65 (66). 

(’93) 16 Mad 64 (66) (DB). 

(’85) 11 Cal 582 (587) (DB). 

[Sec also (’12) 17 Ind Cas 467 (468) (All). 
(Where right to apply for foreclosure had come 
to an end by efflux of time before the T. P. 
Act, the subsequent enactment of T. P. Act 
could not resuscitate that right.) 

1924 Cal 240 (242) [AIR V 11] : 50 Cal 667.] 

1.8. (’0i) 4 Oudli Cas 231 (232). 

(’91) 14 Mad 74 (75) (DB). 

(’89) 12 Mad 325 (328) (DB).; 

(’87) 10 Mad 129 (130, 131) (DB). 

19. (’12) 35 All 48 (57) : 40 Ind App 31 (PC). 
(Implied covenant in S. 65 (a) not applicable to 
mortgage before Act although one of the further 
charges was subsequent to it.) 

(’87) 9 All 20 (23) : 13 Ind App 113 (PC). 

(’64) 1964 Ker L T 153 (154). (Mortgage — Re¬ 
demption-Law prevailing at time when right of 
redemption comes into existence and not at the 
time when cause of action for suit for redemp¬ 
tion arises governs case.) 

(’£8) 1958 Ker L Jour \ 8 (79, 80). (Section 60 is 
not a mere matter of procedure. The provisions 
of the T. P. Act cannot affect a case where the 
mortgage sought to be redeemed came into exist¬ 
ence before the Act became law in Travancore 
State.) 

(’55) Madh B L J .1955 H C R 522 (525). (The 
Transfer cf Property Act docs not apply to 
leases constituted before the Act came into force 
—Ss. 106 and 116 do not apply in such cases.) 

1953 Sau 113 (118, 119) [A I R V 40 C 59] (DB). 
(A lease executed in the former Nawanagar State 
before the T. P. Act was made applicable to the 
territory comprised in that State will not be 
governed by the provisions of T. P. Act.) 


1940 All 29 (33) [AIR V 27] : ILR (1939) All 990 
(DB). (Mortgage before Act—Law then was that: 
it could be redeemed before the date fixed in 
the deed for payment — Subsequent enactment 
in S. 60 of Act that redemption can be made- 
only on expiry of the period, does not apply.) 

1938 Cal 128 (129) [A I R V 25] (DB). (Tenures 
created before passing of T. P. Act —Acquisition, 
of tenures by holder of superior right after the 
Act cannot merge them in superior right—S. Ill 
(d), T. P. Act, cannot be applied to sucb 
tenures.) 

1935 Pat 508 (510) [A I R V 22] : I L R 15 Pat 8 
(DB). (Lease created 10 years prior to the T. P. 
Act — Act is not applicable as it is not retros- 
pective.) 

1930 Mad 924 (925' [AIR V 17] (DB). (Mortgage 
prior to 1858— Court to give effect to iutention 
of parties at the time of execution of mortgage 
and not on any change in the law at the date 
when money was payable.) 

1929 Cal 330 (331) [AIR V 16] (DB). (To a tenancy 
having its origin 80 or 85 years ago provisions- 
of Transfer of Property Act or Bengal Tenancy 
Act are not applicable.) 

1928 All 381 (363) [AI RVJ5] (DB). (Mortgage 
executed on a date prior to T. P. Act — Iu ab¬ 
sence of any direct guide as to the rule cf law 
that prevailed in 1869 it would be safe to 
accept the rules prevailing at the present day 
as a sure guide.) 

1926 Nag 168 il69) [A I R V 13]. (Sectiou 90 
(now O. 34, R. 6, C. P. C., 1908) not applied to 
execution of decree obtained before Act. • 

1924 Bom 387 (3b8) [AIR V 11] (DB). (Mortgage- 
when Regulation of 1827 was in force — Mort¬ 
gagee’s rights not affected.) 

1919 Bom 34 (35) [AIR V 6] : 43 Bom 703 (DB). 
(Provisions of T. P. Act do not apply to a 
mortgage decree passed before the Act.) 

(’10) 10 Ind Cas 489 (4b9) (DB) (Call. 

(’09) 34 Bom 128 (134) (DB). (Rights of a 
usufructuary mortgagee under Regulation \ of 
1827 remained unaffected.) 

(’09) 1 Ind Cas 362 (364) DB) (Cal). 

(’04) 14 Mad L Jour 347 (3<9) (DBi. (Mortgage 
by conditional sale before T. P. Act Riglns 
under it held governed by law before 1.1* 
Act.) 

(li'OU) 4 Cal W N 574 (575) (DB). 

(1900) 23 Mad 114 (118) (DB). (Mortgage by 
conditional sale executed before T. P. Act 
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Even in matters of procedure enacted in some sections of this Act,(20) such 
provisions cannot operate to revive rights which became extinct, or to take away rights 
which had been obtained before the Act. Thus, where the mortgagee’s right to get- 
possession under the Bengal Regulation XVII of 1806 became barred by limitation 
and extinguished before this Act came into force, it was held that it was not revived by 
the subsequent creation, by this Act, of a suit for foreclosure.(21) On the other hand 
where the mortgagee had started proceedings under the said Regulation and the notice 
under S. 8 thereof had been issued to the mortgagor before the date of this Act, the 
mortgagee was held to have acquired a substantive right which could not be affected by 
this Act and that, consequently, he was not bound to sue under S. 67 of this Act, but 
was entitled merely to sue for possession after the expiry of the year of grace, even 
though such expiry was after this Act came into force.(22) Similarly a decree for sale 
passed before the Act in a suit on a usufructuary mortgage was held not affected by the 
subsequent passing of the Act.'23) So also an order for sale which had been obtained 
before the Act by a mortgagee, in execution of a money decree obtained by him was 
held not bad by reason of S. 09 of the Act (now 0. 34, R. 11, Civil Procedure 
Code).(24) 

In so far as there was no enactment governing the particular case, the rights 
of parties before the date of the Act should be decided according to the Common law, 
if any, governing the case,(25) or in its absence according to justice, equity and good 


Rights under it held Dot affected by T. P. Act.) 
(’9*) 21 Mad 139 (140» iDB). (A suit to recover 
principal and interest on hypothecation bond 
executed before T. P. ’Act, tiled after 12 years 
from the date of bond, held time-barred. 
Article 132 and not Art. 117 of Limitation Act 
applies.! 

(’96) 20 Bom 759 (762) (DIP. 'Sections 111 and 
116 not applied to a lease executed before T. P. 
Act, power to eject being a vested right and not 
a mere procedure.) 

(’93» 16 Mad 335 (337) (DB). (Mortgage before 
T. P. Act.* 

(’921 19 Cal 7P0 (^ 61) (DIP. (Lease and merger 
both before the Act — Section 111 (dj does not 
apply.) 

(’89) 2 C P LR 130 (131). (Necessary proceed¬ 
ings under the Regulation XVII of 1606 to fore¬ 
close a mortgage — Legal effect not invalidated 
by repeal of Regulation by T. P. Act, the pro¬ 
ceedings of foreclosure having commenced under 
the old Regulation.) 

( T S8’ 1 C P L R 17 8 (179b (Implied covenant 
under Act docs not apply to transfers before 
Act.) 


(’87) 10 Mad 509 (516) (DB). 'The Transfer of 
Property Act docs not invest all prior hypothe¬ 
cations with the rights and liabilities arising 
from simple mortgages whether or not those 
transactions satisfy the requirements of the 
definition it contains of simple mortgage.) 

(’86) 8 All-402 ((01,405) (DB). (A mortgagor 
under a mortgage of 194 0 was entitled by 
Bengal Regulation XXXIV of 1803 to have 
interest limited to 12 per cent, per annum and 
this right is an incident to his mortgage and is 
not disturbed by the Act.) 

(’86) 9 Mad 218 (222) (I)B). (As the T. P. Act 


affects the Limitation Act by creating new 
rights and liabilities in the mortgagor and 
mortgagee, such rights and liabilities cannot 
have retrospective effect in cases of hypotheca¬ 
tion created before T. P. Act.) 


20. Sec Sections 88, 89, 99 of the Act as they 
existed prior to 1908 — They have now been 
repealed. 

2 1 . (’89) 16 Cal 693 (701 : 16 Ind App 85 (PC). 
(’13) 16 Oudh Cas 157 (159). (When right to sue 
on a mortgage was barred under Act IV of l>59 
or Act IX of 1871, nothing contained in further 
Act of 1677 could revive it.) 
t .’12> 17 Ind Cas 467 (168) (All). 

[See also i’95» 8 C P L R 83 (85). 

»’95) 8 C P L R 65 (66).] 

22. i ’12 ) 8 Nag LR 136'(137). 

(’94) 1891 All W N 2 (2, 3> (DBh 
+ ( ,ft 7) 15 Cal 357 (360, 361) (DB). 
f (’87) 14 Cal 599 (604) ’DB). 

(’87i 14 Cal 451 (456) (DB). 

(’85) 1895 All W N 130 (130) (I)B). 


. JVU4 All 350 (350) AIK V 1 ] (DB). 

24-. t (’99) 23 Bom 119 (121) (DB). (Third per¬ 
son purchasing property under mortgage at a 
sale in execution of money decree of the mort¬ 
gagee himself against mortgagor obtains a good 
title free from mortgage unless the sale is made 
subject to it.) 

(’03) 29 Mad 421 (423) DB). (Mortgagee had 
purchased before the Act the right of redemp¬ 
tion of the mortgagor in execution of his money 
decree—Sale not bad.) 

(’96) 19 Mad 382 (381) (DB). 

(’86) 12 Cal 436 (437) (DB'. 

2 5. + (’15) 30 Ind Cas 896 (987) (Cal). 

1917 Cal 116 (117) [AIR V 4] (DB). 
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conscience which is generally regards 1 as meaning the rules of English law if found 

applicable to Indian society and circumstances.(26) The Courts may also apply the 

general rules of this Act to such cases as being guides to show what is justice equity 

and good conscience in such cases (27) but not the special rules such as the requirement 
as to attestation or registration. 

Retrospective effect of Amendments to Act 

See the cases noted below (28) as to the retrospective effect of the amendments 
to the Act made in 1929. 


6. Clause (d)—Transfer by operation of law or by or in execution of 
decree or order —This clause provides that save as provided by S. 57 and Chap. IV 
of the Act, the provisions of the Act do not apply so as to affect transfers by operation 
of law, or by, or in execution of, a decree or order of a competent Court. A transfer 
‘•by operation of law” is not the same thing as a transfer “by or in execution of a 
decree or order.” The former refers to transfers by succession, forfeiture, insolvency and 
escheat. The transfer in these cases is effected neither by the act of parties nor by 
the Court. A transfer by or in execution of a decree or order is an actual transfer made 
by the Court, but not being made by the act of parties, is excepted from the operation 
of the Act which is applicable to act of parties. See section 5 


26. t 1932 P C 158 (161) [A I E V 19] : 59 Ind 
App 236 : 7 Luck 257. 

*1935 Bom 41 (42) [A I R V 22] : 59 Bom 194 
(DB). 

1931 Pat 423 (432) [AIB V 18]: 10 Pat 630 (DB). 

| 1919 Cal 529 (531) [AIR V 6] (DB). 

t (* 10) 37 Cal 815 c821) (DB). (Law of fixtures re¬ 
cognised by English Law does not find place in 
Common Law of India.) 

(’07) 30 Mad 61 (66) (DBL 

(’92) 15 Mad 230 (232) (DB). 

(’S3) 6 Mad 327 (330) (DB). 

27 * 1919 P C 1 (3) [AIR V 6]: 42 Mad 589 : 46 
Ind App *09. (The principle of S. Ill (g) of the 
Act applies as a rule of justice, equity and good 
conscience to a lease transaction before the 
T. P. Act.) 

(’99) 26 Cal 39 (45) : 25 Ind App 179 (PC). 

(’01) 24 Mad 47 (56) (FB). 

(’04) 28 Bom 361 (V63) (DB'. (Doctrine of lis 
pendens applied to execution sale.) 

1927 Cal 561 (562) [AIR V 14] (DB). (In the 
case of a grant coming into existence prior to 
the T. P. Act no notice is necessary to eject a 
service tenant.) 

(’92) 15 Mad 290 (291) (DB). 

f 1928 All 3 m1 (383) [AIR V 15] (DB). 

(’04) 27 Mad 211 (217) (DB). 'Rule underlying 
S. 1(8 applied to lease executed before T. P. 
Act.) 

(’90) 3 C P L R 82 (84). (Principle of S. 101, 
applied.) 

1914 Mad 706 (708) [AIR V 1] (DB). (Principle 
of S. Ill (g) applied but no act on the part of 
the landlord showing that he elects to take 
advantage of the forfeiture held necessary.) 

1919 Mad 897 (899) [AIR V 6] (DB). (Leases 
granted before T. P. Act were also governed by 
principles in Ss. 105 and 111.) 


1935 Mad 943 (944) [AIR V 22] (DB). (Principle 
of S. Ill (g) applied—Act by landlord shewing 
intention to determine lease held necessary.) 

(’97) 24 Cal -40 (448). 

(’98) 2 Cal W N 292 (294) (SB). 

(’03) 26 Mad 157 (160) (DB). (Principle of S. 10 
and S. Ill (g) applied to lease executed prior to 
T. P. Act.) 

(’05) £9 Bom 580 (603) (DB). (Provisions of 
S. 105, applied.) 

(’10) 37 Cal 8)5 (819) (DB). (The law of fixtures 
as embodied in the Act applied.) 

1922 Pat 528 (529) [AIR V 9] : 1 Pat 363 (DB). 
(Provisions of S. 114, applied.) 

1936 Pat 583 (584, 585) [AIR V 23] (DB). (Prin¬ 
ciples of Ss. 76 and 77, applied.) 

[See also (’10) 10 Ind Cas 489 (490) (DB) (Cal). 

(Principle of S. 10, applied.) 

(’85) 7 All 516 (522) tDB)<Do).] 

[But see l’10» 34 Mad 161 (163) /DBh] 

1924 Mad 73* (741) [AIR V 11]. (Act codifies 
general principles of-equity—English mortgage 
executed in 1874 but sought to be redeemed in 
1921—Account to be taken in manner contained 
in S. 76 (h).) 

28. 1944 Pat 77 (86) [AIR V 31] : 22 Pat 513 
(DB). (The incident of a tenancy euacted under 
a lease executed long before 1P29 cannot be 
governed by S. Ill of the Transfer of Property 
Act as amended in 1929. In the case of such a 
lease all that is necessary to constitute for¬ 
feiture is the disclaimer by the tenant and 
some act by the lessor indicating his intention 
to determine the lease.) 

1933 Oudh 35 (36) [AIR V 20]: S Luck 190 (DBb 
(The amendment of S. 58 (d# of the Transfer of 
Property Act does not govern transactions 
entered into, and rights and liabilities created 
before the passing of the Amending Act.) 
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Where a party is adjudged an insolvent, his property vests in the Official 
Assignee or the Official Receiver, as the case may be, by operation of laiv. But a 
sale by the Official Receiver to a party is not one by operation of law. Nor can it be 
said to be one by or in execution of any decree or order of Court. It is a transfer by 
one party to another and is governed by the provisions of this Act.(l) Similarly, a 
transfer by the Official Liquidator of a company which has been wound up, is not one 
either by operation of law, or by or in execution of a decree or order of a Court.(2) 
In both these cases, the sale is sanctioned by the Court, but this does not make it a 
transfer in execution of any order of a Court. In some cases(3) a transfer by a court, 
sale has been referred to as a transfer by “operation of law.” See also S. 54, Note 3. 

A transfer under a compromise sanctioned by the Court is not a transfer “by 
a decree of Court” within this clause.(4) 


It has been held that the expression ‘in execution” in this clause is not used in 
a narrow technical sense in which execution of a decree takes place under the provi¬ 
sions of Civil P. C., but means ‘in obedience to,’ ‘in compliance with’ or ‘in accordance 
with.’(4a) 


Illustrations of cases of transfers to ivliich this Act does not apply by virtue of 
this clause: — 

(1) Purchase of debt at an execution sale is not affectel by S. 135.(5) 

(2) Assignment by Court of a security bond executed in favour of a Court is a 

transfer by order of Court and is valid even if made without a registered 
instrument.(6) 

(8) Purchase by legal practitioner at court sale of an actionable claim is not 
affected by S. 136.(7) 

(4) A transferee of the lessor's interest at a court sale cannot claim apportion. 

ment of rent under S. 36.(8) 

(5) A transfer in execution of a decree is not governed by S. 51 which occurs in 

Chapter 11.(9) 

See also the undermentioned cases.(lO) 


Section 2 — Note 6 

1. 1942 Oudh 424 (424,425) [AIR V 29] : 1 8 
Luck 433 (DB). (1939 Oudh 55 [A I R V 26], 
Overruled.) 

+1927 Mad 1 (2,3) [AIR V 14] : 50 Mad 136 (FB). 
(Section 43 applied—Krishnan, J., dissenting.) 

1935 Mad 55 (55) [AIR V 22] (DB). 

2. 19i 7 Bom 15L ()52i [AIR V 4] : 42 Bom 215 
(DB). 

3 . 1964 Andh-Pra 514 (518) (Pr 24 ) [AIR V 51 
C 134] (DBi. (A reference to S. 2 (d) of the 
T. P. Act and the decided cases will show that 
a court-sale is, in fact, a transfer by operation 
of law.) 

(’93) 20 Cal 236 (239) (DB). 

(’81) 7 Cal 107 (118) : b Ind App 65 (PC'. 

4 . 1916 Cal 644 (645) [AIR V 3] (DB). (The 
word “not” appears to have been omitted in 
the decision by a clerical mistake.) 

4a. 1960 Punj 630 632) [AIR V 47 C 222] : 
ILR (1969) Punj 753 (DB . (Sale of minor’s 
property under directions of Guardian Court— 

S. 54 does not apply.) 

5. (’ll) 9 Ind Gas 729 (730) (DB) (Mad). 

(’92) 15 Mad 382 (383) (DB). 


6 . 1943 Pat 218 (223) [AIR V 30] : -22 Pat 114 
(DB) 

193L All 389 (390) [AlR V 18] : 53 All 786 (FB). 
(Hence neither S. 54 nor S. 58 applies.) 

7. 1927 Cal 691 (692) [AIR V 14] (DB). 

Also see Section 136, Note 5. 

8 . 1916 Mad 323 (325) [AIR V 3] : 39 Mad 283 
(DB). (Neither S. 8 nor S. 36 applies to transfer 
of rights by execution sales .) 

(’06) 33 Cal 786 (788) (DB). (Transferee by opera¬ 
tion of law.) 

(’94) 21 Cal 383 (386) (DBh 

9. 1963 All 449 (451) [AIR V 40 C 208] (DB). 
*‘931 All 277 (283, 290; [AIR V 18] : 53 All 334 

(FBi. 

Also see Section 51 Note 6. 

10. 1966 Mad 26(28) [AIR V 53 C 11] ; ILR 
(1966) 1 Mad 182 (DB). (Banking Companies — 
Scheme of amalgamation — Scheme has the 
force of law — Suit for damages based on mis¬ 
feasance and malfeasance instituted by trans¬ 
feror bank —Transfer of all assets, liabilities, 
rights and interest including rights of pending 
actions tc transferee bank under the Scheme — 
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But though the Act does not in terms apply to transfers by operation of law or 
by or in execution of a decree or order of a Court, the principles underlying the 
provisions of the Act have in many cases been applied to such cases.(11) 

The clause excepts S. 57 and Chapter IV of the Act from the operation of this 
clause. In other words, S. 57 and Chapter IV of the Act apply to transfers by opera. 


Trausfer of mere right to sue and limitations as 
to transferability and assignability—Applies to 
contractual transactions only — Transfer by 
operation of law vender the scheme), not 
affected.) 

(’64) ILR (1964) Cut 229 (233). (S. 105 has no 
application in terms to a compromise decree.) 
1959 Mad 141 (142) (Pr 2) [AIR V 46 C 44] (DB). 
(Collusive and fraudulent decree and execution 
—Possession delivered to auction purchaser — 
S. 63 not applicable.) 

1958 Pat 568 (570) (Pr 4) [AIR V 45 C 186]. (Ex¬ 
pression “subsequent transferee” in S. 53 (2) 
does not include a purchaser at a court sale.) 
1954 Bom 370 (378) [A I R V 41 C 107] : ILR 
(1954) Bom 615 (DB). (Section 2 <d) clearly ex¬ 
cludes the application of the provisions of S. 105 
to the relationship which has been created by a 
decree.) 

1942 Mad 632 (633) [AIR V 29] : ILR (1943) Mad 
47 (DB). (Sections 2 (d) and 5 prevent S. 53 
operating in case of transfer under order or 
decree of Court.) 

1939 Cal 23 (26) [AIR V 26] : ILR (1938) 2 Cal 
312 (DB). 

1931 Nag 116 (116) [AIR V 18] : 27 Nag L R 318. 
(Warranty of title under S. 55 (2) not implied 
in execution sales.) 

1928 Mad 894 (895) [A I R V 15] : 51 Mad 688 
(DB). -(Covenant for title in S. 55 (2) not 
annexed to court sale.) 

1924 Nag 222 (224) [AIR V 11]. (A general res¬ 
triction against assignment placed on the powers 
of an owner docs not apply to a sale under an 
execution.) 

1924 Rang 365 (367) AIR V 11]. (The provisions 
as to apportionment do not apply to dispute as 
to rout of land between auction purchaser and 
original landlord.) 

191b Mad 323 .325) [A I R V 8] : 39 Mad 283 
(DB). (Section 8 does not apply to execution 
sales.) 

(’09) 33 Mad 102 (109) (DB). (Section 107 does 
not apply to leases created by decree or order.) 
(’0d) 35 Cal M4 i617). (Transfer by sale certifi¬ 
cates issued by the Collector as regards surplus 
lands acquired by Government under the Land 
Acquisition Act—Registration not necessary.) 
('Sit 2 C P L R 137 (138). (Registered convey¬ 
ance is not necessary to give validity to a trans¬ 
fer by sale in execution of a decree.) 

(’81) 5 Bom 554 (560) 'DB*. (Decree for specific 
performance of a contract of sale of immovable 
property coupled with the payment of purchase 
money passes the ownership to the vendee and 
entitles him to the ownership of the property ; 
it is not necessary that any conveyance should 
be executed in favour of the decree-holder in 
order to pass ownership.) 


1 1. (’64' ILR (1964) Cut 229 (233). (S. 105 can 
be invoked in the construction of a compromise 
decree as a matter of justice, equity and good 
conscience.) 

1962 Orissa 147 (149) (Pr 8) [AIR V 49 C 56]. 
(Principle of S. 44 can be app ied to involun¬ 
tary sales as a rule of equity, justice and good 
conscience - 194d Cal 6i [AIR V 35], Rel. on.) 
195 •» Mad 3 41 (1421 [AIR V 46 C 44] (DB . (Col¬ 
lusive and fraudulent decree and execution — 
Possession delivered to auction purchaser'.— 
Held though S. 53 in terms did not apply suit for 
declaring decree to be null and void was main¬ 
tainable — 1942 Mad 632 [AIR V 29] Rel. on.. 

1954 Bom 370 -378) [A I R V 41 C 107] : I L R 
(1954) Bom 615 (DB). (S. 105 not applicable to 
relationship created by a decree — Provisions 
of the section would be invoked us matter of 
justice, equity and good conscience.) 

1948 Cal 61 (62) [AIR V 35] .DB). (Principle of 
S. 44 applies to involuntary sales.) 

1944 Mad 568 (56b) [A I R V 3l]. (Principle of 
S. 36 held applicable—1918 Mad 557[AIR V 5] 
(FB) Foil.) 

1942 Mad 632 (633, 634) [AIR V 29] : ILR (1943) 
Mad 47 -DB). (Principle of S. 53 applied.) 

1935 Cal 39 (58) [AIR V 22] : 61 Cal 711 (DB). 
(Section 36 being rule of equity its principles 
applied.) 

1934 Lab 460 (462) [AIRY 21]: 15 Lab 849 
(DB). (Section 2 (d), T. P. Act, contains ft 
highly technical provision which is not binding 
on the Courts in the Punjab and cannot be in¬ 
voked to defeat a suit for declaration that trans¬ 
fer by debtor is to defeat or defraud creditor;. 
1930 Rang 132 (133) [AIR V 17]:7 Rang 734(DB). 
(Doctrine of lis pendens applies to transfers 
under court sales independently of T. P. Act.): 
1929 All 238 (239) [AIR V 16] : 51 All 595 . (The 
principle of S. 36 and S. 53 has been applied to 
such transfers. 1 

(1901) 28 Cal 744 (747) (DR). (Principle of 
merger applies to transfer in execution of 
decree.) 

(1900) 23 All 60 (62, 64) (DB). (Doctrine of lis 
pendens applies.) 

f 1925 Oudh 496 (498) [A I R V 12] : 29 Oudh 
Cas 37 (I)B). (Do.) 

(’03) 27 Bom 26 b (270) DB\ (Do.) 

(’88) 15 Cal 94 (99) (DB). (Do.) 

Also see Section 52, Note 31 and S. 53, Note 5. 
[But see (1909) 3 Oudh Cas 170 (171). (Doc¬ 
trine of lis pendens does not apply.) 

(’71)15 Sutli W R 308 (309) (DB). (The doc¬ 
trine of lis pendens is not applicable to the 
case of purchaser at a sale in execution.)j 
(’ 1 2) 16 Ind Cas 686 (68/) (DB) (Mad). (Princi¬ 
ple of S. 132 applied to transferee of actionable 
claim under court-auction.) 
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tion of law or by or in execution of a decree or order.(12) However it has ‘fteeb*held 
in the undermentioned case(l2a) that S. 59 does not apply to transfers within the 
meaning of S. 2 (d) although it is in Chapter IV, on the ground that the provisions 
dealing with procedure relating to such transfers were only intended to be applied. 
In the undermentioned case(13) under the Act as it stood before 1903 the question 
arose whether a court sale in execution of a mortgage decree under the old Ss. 88 and 
89 of the Act could be set aside under the provisions of S. 310A of the Code of Civil 
Procedure (now 0. 21, R. 89). It was held that 8s. 88 and 89 being in Chapter IV of 
the Act applied to court sales in execution of mortgage decrees, that if S. 310A of the 
Code was inconsistent with Ss. 88 and 89 of the Act, the former would not apply on 
the principle generalia specialities non derorjant , but that there was no inconsistency 

between the two Acts and consequently section 310A would apply to sales in execution 
of a mortgage decree. 


7. Escheat.— On the death of a Hindu dying without heirs, his estate was held 
■to escheat to the Crown as the Sovereign power in British India.(1) This is a transfer 
by operation of law and is not affected by any of the provisions of this Act save as 
provided by S. 57 and by Chapter IV of the Act. 

8. Government grants. — See Note 4 on Preamble. 

9. Muhammadan law. Certa n rules of Muhammadan law are inconsistent 

v\ith Chapter II of this Act. In the case of such inconsistency, the section provides that 

the Muhammadan law will prevail over the rules in Chapter II. Thus, under the 

Muhammadan law a settlement may be made in perpetuity for the benefit of the 

descendants of the donor, provided there is an ultimate gift in favour of charity. Such 

a rule is inconsistent with Ss. 13 an 1 14 of this Act. In such a case, the latter sections 

will not affect the lule of Muhammadan law. See also the undermentioned cases(l) 

for other illustrations of rules of Muhammadan law being inconsistent with this Act. 

Where there is no rule of Muhammadan law inconsistent with the Act, the Act will 
apply .(2) _ 

12. 1965 S C 834 (838) [AIR V 52 C 130], 

(Latter part of 3. 100 includes auction sales 
notwithstanding the definition prescribed by 
S. 5 of the Act. 1948 All 115 [A I R V 80] 

<FU), Approved; 1940 Mud 701 [AIK V 27' and 
1987 Cal 129 [AIR V 24], Overruled.) 

I960 Punj 296 (297) (Prs 7, 9) [AIR V 47 C 102] 

(DB). (Reading Ss. 2 (d), 5 and 100, the ex¬ 
pression 'transferred’ in S. 100 is used in a 
wider sense and includes both u transfer by act 
of parties and a transfer by operation of law or 
by or in execution of a decree.) 

1948 All 115 (121, 122) [AIR V 10] : ILR (1943) 

All 453 (KB). (1939 All 687 [AIR V 26 hold¬ 

ing that S. 100 docs not apply to auction sales, 

Overruled; 1940 All 458 AIR V 27 , Approved.) 

| (’02) 25 Mad 244 (270) (FB). 

[Sec also 1955 Trnv-Co 130 (131, 132) [AIR 
V 42 C 47 \DB). (T. P. Act not in force in 

Tiavaneore—Decree in suit for possession and 
mesne profits held created mortgage on which 
plaintiff could file suit for redemption.)] 

I 2a. i960 Andh Fra 465 (467, 470) (Prs 14, 35) 

[A I R V 47 C 163] : ILR (I960) 1 Andh Pra 81 
<DB). 


13. (’02) 25 Mad 244 (255) (FB). 

Section 2 — Note 7 

1. (1860) 8 Moo Ind App 500 (523, 524) (PC). 
(But the escheat is subject to the trusts and 
charges previously affecting the estate.) 

Section 2 — Note 9 

1. (’13)18 Ind Cas 185 (186) (DB) (Mad). (In¬ 
terest in remainder cannot be conveyed under 
the Sunni School of Muhammadan law.) 

( 09) 36 Cal 431 (432). (Under the Muham¬ 
madan law, the creation of a life interest with 
a remainder over was void.) 

(’08) 11 Oudh Cas 48 (55) (DC). (Valid wakf - 
Section 14 does not apply.). 

(’05) 7 Corn Lit 306 (307). (Rule inconsistent 
with S. 28, T. P. Act, upheld.) 

( 85) 9 Bom 158 (163). ((rift to unborn person 
invalid under Mahomedan Law though valid 
under T. P. Act.) 

2. 1957 Kcr L T 899 (905). (Mophlas governed 
bj Maiumakkathayani Law — Contingent gift 
providing lor ulterior transfer to donee’s bro¬ 
thers and sisters—S. 28 of the T. P. Act applies 
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Section 54 of the Act is not within Chapter II of the Act and therefore it 
overrides Muhammadan law.(2a) See also S. 54 Note 4. 

The Muhammadan law” means the Muhammadan law so far as the laws of 
India have directed it to be observed. In Furman Khan v. Bhurut ChanderXS) Pea. 
cock, C. J., said: “The Muhammadan law is not the law of British India. It is only 
the law so far as the laws of India have directed it to be observed. We are not bound 
by all the rules of the Muhammadan law which are in force under Muhammadan 

Governments.” 


10. Hindu law. Under the section as it stood prior to 1929 the rules of 
Hindu law were also saved from the operation of the provisions in the second chapter 
of the Act. Where a rule of Hindu law was inconsistent with such provisions it 
Prevailed over the provisions of this Act,(l) but where there was no rule in Hindu law 
inconsistent with such provisions, the Act was applicable.® Provisions of the Act 
other than those found in Chapter II of the Act were of course applicable even though 
such provisions were inconsistent with the rules of Hindu law.® One of the Hindu 
law rules which was inconsistent with the provisions of the second chapter of the Act 
■was that a gift to an unborn person was void.(4) Another rule of Hindu law was that a 
transfer of property in favour of a class of persons with regard to some of whom the 
transfer failed on the ground that the transferee was an unborn person, did not fail as 
regards the whole class, but failel only as regards such unborn person.(5) This was 
inconsistent with section 15. 


As regards the first mentioned rule, the Hindu Disposition of Property Act, 
XV of 1916, the Hindu Transfers and Bequests (City of Madras) Act, VIII of 1921, 
and the Madras Hindu Transfers and Bequests Act (Madras Act I of 1914) modified 
the Hindu law and enabled a transfer to be made in favour of unborn persons. As 


to the case and the gift is valid under that 
Section.) 

+ 1*30 All 462 (465) [AIR V 17] : 52 All 710 
(DB). (Provisions of S. 53 in no way offend 
any rule of Muhammadan law.) 

1929 All 277 (278) [A I R V 16] (DB). (Section 
53 does not infringe any rule of Muhammadan 
law, hence wakf executed as a device to defeat 
creditors is invalid.) 

(’87) 1887 All W N 84 (88) (DB). 

Also see Section 53, Note 4. 

2a. 1960 S C 1368 (1370) (Para 8) [AIR V 47 
C 249] : (1961) 1 S C R 248. (1939 Nag 35 
[AIR V 26] Overruled.) 

3. (’70) 4 Bcng L R 134 (169) (FB). (In this 
case Muhammadan law of pre-emption was not 
applied though the person claiming and the 
vendor were Muhammadans but purchaser was 
a Hindu.) 

Section 2 — Note 10 

1. 1925 Pat 625 (655) [AIR V 12] : 4 Pat 510 
(SB). (Gift by Hindu to his wife does not under 
the Mithila School of Hindu law, carry with it 
the right to alienate—This was not affected by 
S. 8 of the Act.) 

2. 1930 All 687 (690) [AIR V 17] : 52 All 716 
(DB). (Section 6 (a) of the Act was applied to 


Hindus as there was no rule of Hindu law 
inconsistent with it:— That rule of law prohi¬ 
bits the transfer of a mere contingency.) 

3. (’03) 26 Mad 662 (671) (DB). (Damdupat 
rule deemed abrogated by Rules in old Ss. 86, 
87 of the Act.) 

4. (’89) 16 Cal 71 (80) : 15 Ind App 149 (PC). 

+ (’72) Ind App Sup Vol 47 (70) (PC). (The 
rule in this case that bequests and transfers in 
favour of unborn persons are wholly void, was 
in conflict with Ss. 13, 14 and 20. The Hindu 
law on this subject had been modified by the 
Hindu Disposition of Property Act, XV of I9i6, 
Madras Act I of 1914 and Act VIII of 1921 
which validated such transfers. These Acts 
have been amended by Ss. 11, 12 and 13 of 
Act XXI of 1929 and the effect of the amend¬ 
ments is that subject to the limitation in 
Chap. II of this Act and in Ss. 113, 114, llf> 
and 116 of the Indian Succession Act, 1925, no 
transfer inter vivos or by will of property by a 
Hindu shall be invalid by reason only that 
any person for whose benefit it may have been 
made was not born at the date of such dis¬ 
position. The Act is in consonance with these 
amendments and so the word ‘Hindu’ is omit¬ 
ted in this section.) 

Also see S. 13, Note 5 and S. 122, Note 4. 

5. (’84) 6 All 560 (574) : 11 Ind App 164 (PC). 
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regards the other rule of Hindu law mentioned above, S. 15 has been amended now so 
as to be in accord with the rule of Hindu law. 

11. Buddhist law. — Before the amendment of 1929, the last clause saved 
Buddhist laiu also from the operation of Chapter II of the Act. It was held in the 
undermentioned case,(l) that as in the case of Muhammadan law, the Buddhist law 
means such law as was recognised and enforceable by tne State and not all the rules 
laid down in the Vinaya. 

Interpretation 3. In this Act, unless there is something repugnant 

cla use. in the subject or context,— 

“immoveable property’* does not include standing timber, growing 
crops or grass : 

“instrument” means a non-testamentary instrument: 

“[“attested,” in relation to an instrument, means b [ a nd shall be deemed 
always to have meant] attested by two or more witnesses each of whom has 
seen the executant sign or affix his mark to the instrument, or has seen some 
other person sign the instrument in the presence and by the direction of the 
executant, or has received from the executant a personal acknowledgment of 
his signature or mark, or of the signature of such other person, and each of 
whom has signed the instrument in the presence of the executant ; but it shall 
not be necessary that more than one of such witnesses shall have been 
present at the same time, and no particular form of attestation shall be 
necessary :| 

“registered” means registered in c [ d [any part of the territories) to which 
this Act extends] under the law® for the time being in force regulating the 
registration of documents: 

“attached to the earth” means— 

(a) rooted in the earth, as in the case of trees and shrubs ; 

(i>) imbedded in the earth, as in the case of walls or buildings ; or 
(c) attached to what is so imbedded for the permanent beneficial 
enjoyment of that to which it is attached: 

f l“actionable claim” means a claim to any debt, other than a debt 
secured by mortgage cf immovable property or by hypothecation or pledge of 
moveable property, or to any beneficial interest in moveable property not in 
the possession, either actual or constructive, of the:claimant, which the Civil 
Courts recognize as affording grounds for relief, whether such debt or benefi¬ 
cial interest be existent, accruing, conditional or contingent:] 

e[“a person is said to have notice’’ of a fact when he actually knows 
that fact, or when, but for wilful abstention from an inquiry or search which 
he ought to have made, or gr oss negligence, he would have known it. 

Section 2 — Note 11 

1. 1929 Ran" 354 (358, 362) [AIR V 16] : 7 Rang 677 (FR). 

See also S. 13 of Burma Laws Act, XIII of 1898. 
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Explanation /.—Where any transaction relating to immoveable property 
is required by law to be and has been elfected by a registered instrument, any 
person acquiring such property or any part of, or share or interest in. such 
property shall be deemed to have notice of such instrument as from the date 
of registration or, Mwhere the property is not all situated in one sub-district, 
or where the registered instrument has been registered under sub-section (2) 
of section 30 of the Indian Registration Act, 1908, from the earliest date on 
which any memorandum of such registered instrument has been filed by any 
Sub-Registrar within whose sub-district aDy part of the property which is 

being acquired, or of the property wherein a share or interest is being 
acquired, is situated] : 

Provided that— 

(/) the instrument has been registered and its registration completed 
in the manner prescribed by the Indian Registration Act, 1908, 
and the rules made thereunder, ( 

(2) the instrument Mor memorandum] has been duly entered or filed, 
as the case may be, in books kept under section 51 of that Act, 
and 

( 3 ) the particulars regarding the transaction to which the instrument 
relates have been correctly entered in the indexes kept under 
section 55 of that Act. 


Explanation II. — Any person acquiring any immoveable property or any 
share or interest in any such property shall be deemed to have notice of the 
title, if any, of any person who is for the time being in actual possession 
thereof. 

Explanation III. — A person shall be deemed to have had notice cf any 
fact if his agent acquires notice thereof whilst acting on his behalf in the 
course of business to which that fact is material: 

Provided that, if the agent fraudulently conceals the fact, the principal 
shall not be charged with notice thereof as against any person who was a 
party to or otherwise cognizant of the fraud.] 0 


a. This definition was inserted bv S. 2 of the Transfer of Property (Amendment) Act, 1926 

(XXVII of 1926). 

b. These words were insertzd bv S. 2 and Schedule I of the Repealing and Amending Act, 1927 

(X of 1927). 

c. Substituted for “a Part A State or a Part C State” by the Fart B States (Laws) Act, 1951 (HI cf 

1951), S. 3 and Seh. [1-4-1951]. 

d. Substituted for “any State” by 2 A. L. 0., 1956. [1-11-1956]. 

e. See the Indian Registration Act, 190 M (XVI of 190S). 

f. This paragraph was inserted by S. 2 of the Transfer of Property Act, 7 900 (II of 1900). 

g. This paragraph with the Explanations and provisos was substituted for the original paragraph 

by S. 4 of the Transfer of Property (Amendment) Act, 1929 (XX of 1929). 

h. These words were substituted by S. 2 of the Transfer of Property (Amendment) Act, 1930 0 cf 

1930). 

i. These words were inserted bv S. 2 of the Transfer of Property (Amendment) Act, 1930 (\ of 

I9i0). 


* The old clause was : 

“A person is said to have ‘notice’ of a fact when he actually knows the fact, or when, but 

for wilful abstention from an inquiry or search which he ought to have made, or gross negll* 

gence, he would have known it, or when information of the fact is given to or obtained by his 
agent under the circumstances mentioned in the Indian Contract Act, 1872, section 229. 
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STATE AMENDMENT 

MYSORE 

In its application to the State of Mysore except Bellary District but including the Hyderabad 
area, the terms “property” and “immoveable property” in the Transfer of Property Act, 1882, shall 

1 1 mi * I ■ I 1 ^ II . . . . ...... . . . . n — _ r 


include “agricultural land. 


1. Interpretation clause. 

2. Immovable property. 

3. Standing timber. 

4. Growing crops. 

5. Grass. 

6. Attached to the earth. 

7. Permanently fastened to anything 

attached to the earth. 

8. Rooted. 

9. Imbedded in the earth. 

10. Attached to what is so imbedded. 
II. “Attested.” 

11a. Each of whom has seen the execu¬ 
tant sign. 

12. “Sign”. 

13. Acknowledgment of signature 

need not be express. 

14. “In the presence of the executant”. 

15. Onus of proof of attestation. 

16. Form of attestation. 

17. Party as attestor. 

18. Scribe as a witness. 

19. Sub-Registrar and persons identi¬ 

fying before Sub-Registrar, as 
witnesses. 

20. Registered. 

21. Actionable claim. 

22. Debts. 

23. Debt ripened into a decree. 

24. Beneficial interest in moveable pro¬ 

perty. 

25. Civil Courts. 

26. “Accruing.” 


—Mys. Act XXXII of 1951, S. 2 [1-11-1951.] A Mys. Act X of 

1965, S. 3 (1) .2-10-1965]. 

Synopsis 

27. Conditional and contingent debt. 
23. Notice. 

29. Wilful abstention from enquiry. 

50. Gross negligence. 

31. Attestation of deed, if notice of 
contents. 

32. Notice ot deed. 

33. Question of wilful abstention or 
gross negligence, if one of law 
or tact. 

34. Notice by registration of instru¬ 
ment. 

35. “Any person acquiring such pro¬ 
perty,” etc. 

36. Date oi registration. 

37. Date of filing memorandum. 

38. Proviso to Explanation I. 

39. Possession as notice. 

40. Possession is not notice to person 
who has contracted to purchase 
the property. 

41. Notice to agent-Explanation III. 

42. “Agent.” 

43. “Whilst acting on his behalf in 
the course of business to which 
that fact is material.” 

44. Effect of agency ceasing after 
notice. 

45. Principal, an infant — Notice to 
agent. 

46. Principal, the Government— Notice 
to agent. 

47. Fraud of agent. 

48. Lis pendens and decree as notice. 

49. Fraudulent party cannot plead con¬ 
structive notice. 

50. Onus of proof as to notice. 


1. Interpretation clause. — The object of an interpretation clause is to 

declare that certain words used in the Act shall have the meaning given to them by 

the Legislature.(1) The definition in the Act may include in the connotation of 

the word defined, certain things which the Legislature, under certain circumstances, 

intends to lmlu.ne, but winch may not fall within the ordinary acceptation of the 
term.(2) 

ihe meaning nssigne 1 to a wor 1 or expression by the interpretation clause is 

the meaning ot the word wherever u occurs in the Act-(tf) unless there is aiujthina 
repugnant in the suUjnt or confect.(\) ' J 


Section 3 

1. 1920 Sind 58 (61) [AIR V 13] : 25 Sind L It 
315 (FB). 

2. 1923 Sind 58 (61) [AIR V 13] : 25 Sind L R 
345 (FB). 

(’ll) 35 Bom 412 (417) (D13). 


• Note 1 

3. 1926 Sind 58 (61) [AIR V 13] : 25 Sind L R 
345 (FB). 

(T5) 12 Cal 430 (433) (DB). (‘Tenure’-Bengal 

Act 10 of 1871.) 

4. (’09) 2 Ind Cas 632 (632) (DB) (All). 
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here a definition is intended to be exhaustive of the signification of the 

word, the Legislature as a rule, uses the word “means” or the words “means and 

includes .(5) But where the definition is not intended to be exhaustive of the things 

denoted by it but is merely enumerative the word “includes” is used.(6) In other 

words, the word “includes” is a word of extension and is generally used to enlarge the 

meaning of the word.(7) By including certain things in the definition, others are not 
thereby excluded.(8): 


Section 3 of the General Clauses Act, 1897, gives a list of definitions to be 

applied in all Central Acts and Regulations made after the commencement of that 

Act unless there is anything repugnant in the subject or context. The Transfer of 

Property Act is not one made after the commencement of the said Act and conse. 

quently the definitions in that Act cannot, by virtue of S. 3 itself, apply to this Act. 

But S. 4 of that Act provides that certain words referred to in sub.s. (1) thereof and 

defined by S. 3 shall apply to all Central Acts made after 3rd January 1868, and 

certain other words referred to in sub.s. (2) thereof and defined in S. 3 shall apply 

to all Central Acts and Regulations made after 14th January 18S7, unless there is 

anything repugnant in the subject or context. The definitions of the expressions 

referred to in S. 4, therefore, will apply to this Act unless there is anything repugnant 

thereto in the subject or context. Thus, the expression “immovable property” is 

defined by S. 3 (26) and referred to in S. 4 of the General Clauses Act. It has* also 

been defined by this Act, but the definition in this Act excludes standing timber, 

growing crops and grass.(9) The definition given by the General Clauses Act, 1897, 

would, therefore, apply to the expression used in this Act except as modified by the 

definition in this section.(10) As a result of the combined operation of these provi. 

sions immovable property for the purpose of this Act becomes almost the.:same as 
under the Registration Act.(11) 


2. Immovable property. Property” can be defined to be “the unrestricted 
and exclusive right to a thing ; the right to dispose of a substance of a thing in every 
legal way ; to use and exclude every one else from interfering with it”.(la) The 
Legislature of this country has adopted the division of property into movable and 
immo\able, and not the technical division into real and personal property recognised 
by the English law. In Futtehsangji Jaswantsamjji v. Dessai Kidlianraiji,[\) which 


5. (’01) 1901 All W N 10 (10) (DB). 

(’78) 2 Mad 5 (7) (DB). 

6 . (’78) 2 Mad 5 (7) (DB). 

7 . (’06) 80 Bom 558 (666) : 4 Cri L Jour 23 (31) 
(DB). 

8 - (’96) 22 Bom 235 (237, 238) (DB). (Magistrate 
includes Magistrate in Native States.) 

(’78) 4 Cal 483 (493) (FB). (Court includes 
Judge and Jury.) 

9. f 1931 All 392 (393) [AIR V 18] (FB). 

(’83) 5 All 564 (565) (FB). 

1926 All 164 (164) [AIR V 13]. 

(’86) 8 All 467 (473) (DB). 


lO. 1958 S C 532 (536) [AIR V 45 C 79] : 1959 
SCR 265. J 

(’88) 13 Bom 87 (89) (SB) 

1942 Pat 120 (125) [AIR V 23] (DB). 

1940 {Rang 102 (103) [AIR V 27] : 1940 Rang 
“ IjR 7. (Rent and profit of land is immovable 


property.) 

1929 All 161 (163) [AIR V 16] : 51 All 494 (DB). 

—(Simple mortgagee’s interest is immovable pro¬ 
perty.) 

(’12) 15 Ind Cas 32 (32) (All). 

(’95) 5 Mad L Jour 27 (28). 

11. 1960 Cal 331 (335) [AIR V 47 C 87]. (Such 
—incidents as “hereditary allowances, rights to 
ways, light, ferries, fisheries” which are ex¬ 
pressly mentioned by the Registration Act but 
not in this Act can also be probably brought 
under the term ‘immovable- property’ bv virtue 
of S. 8 of this Act.) 

Section 3 — Note 2 

la. 1957 Pat 515 (528) [AIR V 44 C 159] : 36 
Pat 557 (DB). (Passage benefit provided to a 
member of the I. C. S. is not property.) 

1. (’74)1 Ind App 34 '(52) : 13 Beng L R 254 
(PC). 
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was a case arising under tlie Limitation Act of 1859 their Lordships of the Privy 
Council observed as follows : 

“Their Lordships cannot think that the former term (that is, immovable property) is 
identical with ‘lands or houses’. They conceive that the word ‘immcvill •’ was usjel as some¬ 
thing less technical than ‘real’, and that the term ‘immovable iropevty' comprehends certainly 
all that would be real property according to English law, and possibly more.” 

Thus, a leasehold interest in land would be personal property in England (2) but 
would be immovable property in this country.(8) 

(The definition of the expression “immovable property” in this section is a 
negative definition and is neither comprehensive nor exhaustive.(4) It merely excludes 
standing timber, growing crops and grass, f In Sukry Kurdeppa v. Gaondu. Kull 
NagireddiXo) Mr. Justice Holloway said : y 

“Moveability may be defined to be a capacity in a thing of suffering alteration of the 
relation of place. Immovability, incapacity for such alteration. If, however, a thing cannot 
change its place without injury to the quality by virtue of which it is, what it is, it is 
immovable.”/ 

This definitioi/has reference only to physical objects, ami does not furnish an exhaus¬ 
tive test of what is. and what is not, immovable property. Section 8, sub-section (26) 
of the General Clauses Act, 1897, which applies to this Act, except as modified by the 

definition in this section, defines immovable property as including ‘ land- benefits t.n 

% ^ »■ ■ ■ 
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tute immovable property. An interest in immovable property(G) would be immovable 
property within the meaning of the term. Thus, the right of a mortgagee(T) or of a 


2. (1882) 21 LJ Ch 843 (844) : 91 R R 339, 
Turner v. Turner. 

(175s) 28 E K 642 (642), Whitaker v. Ambler. 
(1729) 24 E R 9 I>b (956), Davis v. (Tibbs. 

3. 1960 Cal 609 (617) [AIK V 47 C 167 ' (DB). 
1951 Bom 127 (129) [AIR V 38 C 25] : 1LR 

(1951) Bom 692 (DB). 

(’04) 30 Bom 250 (263). (Lease for building 
purposes.) 

4. 1953 Hyd 14 (16) [AIR V 40 C 9" : ILK 
(1952) Hyd 4 95 (DB). 

1933 All‘50 (51) [AIR V 20': 54 All 437. 
(Fruit bearing trees mortgaged — Immovable 
property.) 

5. (’71) 6 Mad II CH 71 (73) (DB). (Trees so 
long attached to land immovable; on severance 
moveable.) 

e. 1965 Ker 147 (148) "AIR V 52 C 56". 

•1958 Andh Pra 713 (715) [AIR V 45 C 208] : 
ILK (1957) Andh Pra 429. (Agreement between 
parties to grow trees on land of one ofc the 
parties and^to share them equally or to share 
sale proceeds of the tress when cut and sold 
creates an interest in land.) 

• 1951 Bom 127 (129) AIK V 38 C 25]: ILK (1951) 
Bom 692 (DB). (Benefit to arise out of land 
is an interest in immovable property and there¬ 
fore immovable property.) 

(’50) 1950 Bur L R (H C) 80 (86, 87). 

1934 Rang 250 (258, 259) [AIR V 21] : 12 Rang 
37 0 (FB). (Interest of mortgagee in mortgaged 
property.) 

1931 Cal 223 (227) [AIR V 18]: 58 Cal 136 (DB). 


^( 89) 13 Mad 5* (55) fDB). (The ti,*rm ‘immov¬ 
able property’ include- tangible immovable 
property as well as im-oipoiv.il rights therein.) 

See rho 1959 S C 735 (740, 741) AIK V 46 
C 100j: 1*59 Supp (2) S C K 339. (Agreement 
conferring rights not merely to tendu leaves 
in forest hut also to the s.< il for making bricks 
and for creeling buildings on and occupying 
land for a number of years cannot be called 
a contract of sale of goods sinudiriter.) 


1936 Pat 80 (82) [AIR V 23' (DB). (For the 
purpose of the exercise of a power of disposal 
by Hindu widow, mortgage debt is movable 
property.)] 


For the purposes of determining the karnavan’s 
power of disposal over the property of the 
tarwad a mortgage debt is movable pro¬ 
perty : 

1931 Mad 726 (728) [AIR V 18]. 

Under the Civil Procedure Code, for tlie pur¬ 
poses of execution, a simple mortgage debt 
is treated as movable property. A usufruc¬ 
tuary mortgage debt is treated for that pur¬ 
pose as immovable Property — See AIK Com¬ 
mentaries on the Civil Procedure Code, 7th 
1963, Edu., O. 21, R. 46, N. 4. 


7. 1952 Bom 454 (457) 'AIK V 39] : ILK (1952) 
Bom 1090 (DB). (Usufructuary mortgagee’s 
interest.) 

( 50) 1950 Bur L K (H C) 80 (87). (A mortgage 
is no less a transfer of immovable property' 
than is a sale.) 
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lessee(8) in immovable property or a vested remainder(9) in immovable property is 
itself immovable property. 

Where the question concerns the rights of Hindus, the words ‘‘immovable 
property” must be taken to include whatever the Hindu law classes as immovable 
property, although not such in the ordinary acceptation of the word.(10) Thus, the 
right to the assessment of dhara is a nibandlia in Hindu law and is therefore immov¬ 
able property.(11) See also the undermentioned case.(12) 

In accordance with the principles stated above, the following have been held 


to be immovable property : 

(1) A jcolkar right.(lB) 

-1938 All 577 (579, 580) [AIR V 25]: ILR 
(1938) All 904 (SB). (In the case of a usu¬ 
fructuary mortgage, the mortgagee holds pos¬ 
session of the land and receives the usufruct 

of the land and clearly that usufruct would 

* 

come under the words ‘benefit to arise out of 
land.’ In the case of a simple mortgage the 
matter is different because there is the right of 
the mortgagee to recover his debt which is a 
right to sue and there is no doubt a transfer 
of an interest in immovable property for the 
security of the debt.) 

1936 Rang 152 (155) [AIR V 23] : 14 Rang 494 
(DB). (Overruled on another point in 1938 Rang 
306 [AIR V 25] (FB).) 

1935 Rang 483 (463) [AIR V 22]. (Transfer of 
sub-mortgage is transfer of immovable pro¬ 
perty.) 

1934 Lah 143 (145) [AIR V 21]. (Sale of mort¬ 
gagee right — Suit for pre-emption is maintain¬ 
able.) 

1933 Lah 210 (211) [AIR V 20]. 

1931 Cal 223 (225) [AIR V 18] : 58 Cal 136 (DB). 
f 1929 All 161 (163, 164) [AIR V 16] : 51 All 
494 (DB). 

1927 Lah 373 (375) [AIR V 14] (DB). (A mort¬ 
gage with possession is an interest in land.) 
1922 Mad 344 (345) [A I R V 9] : 44 Mad 965 
(DB). (Mortgage of immovable property is itself 
immovable property whatever form of mortgage 
may be.) 

1921 Lah 137 (137) [AIR V 8] : 7 Lah 273 (DB). 
+ 1921 Mad 137 (138) [AIRY 8] : 44 Mad 196. 
(Gifts of mortgages are gifts of immovable pro¬ 
perty.) 

1918 Cal 411 (413) [AIR V 5] (DB). (Mortgage- 
debt.) 

(’13) 18 Ind Cas 318 (318) (Lah). (Mortgage debt 
charged on immovable property is itself im¬ 
movable property.) 

(’04) 28 Bom 181 (186) (DB). (Bombay Minors 
Act (XX of 1864) — Minor’s right as mortgagee 
is immovable property.) 

(’99) 1899 Bun Re No. 58, p. 263 (264). (Right 
of mortgagee sub-mortgaged is right in immov¬ 
able property.) 

[See also 1921 Mad 681 (681) [A I R V S] (DB). 
(Mortgage debt can be validly sold only in ac¬ 
cordance with S. 54, 1921 Mad 137 [AIR V 8], 
Followed.)] 

[Eut see 1922 Bom 387 (389) [A I R V 9] (DB). 
(Usufructuary mortgage in favour of husband 


— Mortgage right vesting in wife after death' 
of husband represents only movable property 
— Mere fact of her possession as mortgagee 1 
would not make those rights immovable pro¬ 
perty in law.)] 

S. 1965 All 496 (498) [AIR V 52 C 138] : I L R 
(1965) 1 All 221. (Tenancy right in a buil¬ 
ding.) 

(’64) 1964 B L J R 875 (878). 

1960 Cal 609 (617) [AIR V 47 C 167) (DB). 
V1 951 AH J6Q8 ( 602) [ AIR .V 38 C 157 j, (Lease of 
crop of hiango trees for a period of five years 
entitling lessee to the grass — Lease creates 
interest in land and is therefore of immovable 
property.) 

19 48 Alj 396 (39 911 AIR V35_C_152]j^^ 

“All Sfifc (DBr (Transfer of trees for" a period 
during which transferee is entitled to appro¬ 
priate produce is a lease of immovable pro¬ 
perty.) 

See also cases cited in foot-notes 2 and 3. 

[See however 1938 Nag 377 (381) [AIR V 25] : 
ILR (1939) Nag 432 (DB). (Note. — This case 
seems to suggest that a right granted under a 
“lease,” to enjoy immovable property, is not 
immovable property.)] 

9. 1939 Mad 802 (803) [AIR V 26] (DB). 

10. (’74) l Ind App 34 (50) : 13 Beng L R 254 
(PC). (Toda Giras Haq is an interest in im¬ 
movable property.) 

1 1. (’10) 34 Bom 287 (290) (DB). 

12. (»li ) 3 i Bom 349 (352) (DB). (Tastik or 
cash allowance payable to one temple from the 
property of another is ni band ha or immovable 
property.) 

/?3 1956 S C 17 (19) [AIR V 43 C 6] : (1955)2 
SCR 919 : ILR (1956) Cut 425. (Right to 
catch and carry away fish is profit a prendre 
which is regarded as a benefit which arises out 
of land and as such is immovable property.) 

1965 Kor 147 (i48) [AIR V 52 C 56]. (Right in 
favour of A as owner of land X to fish prawns 
in the portion of the channel running through 
the lands of B and C.) 

3958 Cal 114 (117) [AIR V 45 C 19]. 

(’57) ILR (1957) Cut *21 (624) (DB). (Exclusive 
right of fishery without any interest in the 
land or water.) 

(’92) 19 Cal 544 (547) (FB). (But not for the 
purpose of S. 9, Specific Relief Act.) 
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(2) The equity of redemption 14) 

(8) A right of ferry.(15) 

(4) Rights and interests of a grove-holder in a grove.(16) 

(5) A right to slag and earth before separation from the soil.(17) 

(6 ) ^A right of easement.(l 8) 

(7) Advertisement hoardings fixed in a substantial manner in the land.(19) 

(8) A hereditary office under Hindu law.(20) 

(9) A pension or other periodical payment or allowance granted in per 

manence.(21) 

(10) A right to vatan.(22) 

(11) A right to jagir income 


.( 28 ) (a- 


1927 Nag 147 (149) [AIR V 14] : 23 Nag L R 16. 
(Grant of lease for fishing creates interest in 
immovable property.) 

1921 Bom 93 (100) [AIR V 8]. (A several fishery 
is an incorporeal hereditament and would 
normally be considered real or immovable pro¬ 
perty.) 

+ 1917 Nag 37 (38, 39) [A I R V 4] : 14 Nag L R 
35. (Right of fishing is an interest in immov¬ 
able property.) 

+ (’97) 24 Cal 449 (453, 454) (DB). (Suit for 
rent of fishery is one for immovable property.) 
o^1’93) 20 Cal 44b (448 ]_jU 1B). (It is a benefit 
arising out of land - covered by water.) 

(’87) 12 Bom 221 (224) (DB). 

(’76) 2 Bom 19 (46, 47) (DB). 

[See also (’ri4) 10 Cal 60 (55) (DB). (There is 
no such broad proposition of law as that 
settlement of jalkar implies no right in the 
soil.)] 

14. (’06) 3 Nag L R 72 (74). 

(’97) 21 Bom 226 (228) (DB). 

+ (’94) 22 Cal 33 (4J, 42) (DB). (Second mort¬ 
gage is also mortgage of specific immovable pro¬ 
perty.) 

(’93) 18 Bom 739 (745) (DB). 

(1737) 26 E R 377 (379) : 1 Atk 603, Casborne v. 
Scarf e. 

[See also 1919 Cal 107 (107) [A I R V 6] (DB). 
(Purchase of equity of redemption can be 
effected onlyby registered instrument.) 

1921 Oudh 124 (125) [A I R V 8] : 24 Oudh Cas 
155. (Sale of equity of redemption under S. 54 
requires registration.) 

1917 Bom 287 ( 288 ) i AIR V 4] (DB). (Do.) 

1923 Bom 473 (476) [A I R V i0l : 47 Bom 621 
(DB). (Document in suit held did not amount 
to actual transfer of equity of redemption and 
therefore was admissible in evidence without 
registration.)] 

15. (’90) 13 Mad 54 (55) (DB). 

16. 1914 All 162 (163) [AIR V 1] (DB). 

[See also (’89) i2 Mad 203 (210) (FB). (A 
holder of a tree patta is an owner of occupier 
of land within the meaning of S. 6, Forest 
Act, Madras.)] ' 

17. (1909) 1 KB 357 (364, 365) : 78 L J K B 
l87 (190, 191), Morgan v. Russell & Sons. 


+ 1932 Mad 734 (735) r A I R V 19] : 56 Mad 169 
(DB). 

18 1 985 Ivor 147 (148) [AIR V 52 C 56]. 

1917 Cal 681 (685) [AIR V 4] (DB). (Section 3, 
T. P. Act, docs not expressly exclude rights of 
easement.) 

(’75) 24 Suth W R 300 (100) (DB). 

19. (1909)2 KB 344 (348): 78 LJKB 7f2 
(706), Provincial Bill Posting Co. v. Low Moor 
Iron Co. Ltd. 

20. 1953 S C 125 (130) [AIR V 40 C 34] : 1953 
SCR 503. (Shebaitsliip.) 

+ 1932 Cal 791 (795, 813) [AIR V 19] ; 60 Cal 
452 (FB). (Hereditary office of shebait.) 

(’82) 6 Bom 512 (514, 515) (FB). (Balute hak of 
watandar Mahars.) 

+ (’72) 9 Bom C R 99 (113) (FB). (Fees payable 
to the 1 incumbent of hereditary office of a 
village Joshi.) 

1921 Bom 209 (210) [AIR V 8]: 45 Bom 234 (DB). 

(Hereditary priest lood vested in particular 
family.) 

( 69) 6 Bom H C R 137 (139). (Office of a priest 
in a temple.) 

[See 1915 Mad 597 (599) [AIR V 2] (DB). (Pur- 
oliitAm though an office is not hereditary 
office and is not immovable property.)] 

21. (’82) 6 Bom 546 (559) (FB). (Pension or 
other periodical payment or allowanco granted 
in permanence by sanad.) 

+ ( 09) 33 Born 3<3 (375). (Tipnis pansare right 
—The right to levy a certain toll on all imports 
into and exports from a State is under Hindu 
law ‘Ni band ha’ and hence immovable.) 

( 99) 23 Bom 22 (26, 30) (DB). (Vflrshasan allow¬ 
ance charged on property.) 

.But see (’9?) 21 Bom 3s7 (390) (DB). (Pay¬ 
ment for expenses of a temple to be continued 
in perpetuity — Not immovable property 
within the meaning of Art. 4 or 13 of Sch. II 
of the Small Cause Courts Act.)] 

22. ( 85) 1885 Bom P J 130 (DB). (But money 
paid m respect of such right is personal 
property.) 

23. (1900) 1900 Pun Re No. 2, p. 5 (7) (DB). 
(Jagir income is immovable property so long as. 
it remains unrealised.) 

(’94) 1891 Pun Re No. 4, p. 6 (7) (DB). 
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(12) A right to use water of a perennial stream of water.(24) 

(13) A right to take produce of inam land free from assessment.(25) 

(14) A hat.{ 26) 

(15) A tocla gircts liaq.&l) 

(16) A right to collect rents and profits of land(28) but the right of a person 

to arrears of rent of the land sold to him cannot.be said to be a benefit 
to arise out of land and cannot constitute immovable property.(29) A 
contrary view has, however, been taken in the undermentioned case.(30) 

(17) A right to possession and management of saranjam land.(31) 

(18) A right to sever and collect leaves of the tendu tree.(32) 

(19) A right to collect lac from the parsa or palas tree.(33) 

(20) A right to tap cocoanut trees and obtain toddy.(33a) 

(21) Coal land.(33b) 

The following have been held not to constitute immovable property : ylt QW-tQ 

(1) A right to sayer compensation.(34) 

(2) A copyright.(35) 

(3) A royalty payable to the owner of the soil.(36) 

(4) A right to turn of worship.(37) 



24. (’98) 1898 Pun Re No. 11, p. 18 (19). 

25. (’74) 11 Bom H C R 1 (2) (DB). 

26. (’58) 37 Pat 302 (305) (DB). 

1931 Oudh 110 (112) [AIR V 18] : 5 Luck £04 
(DB). (Right to hold market on land.) 

(’95) 22 Cal 752 (755) (DB). (Suit for rent of a 
hat.) 

27. (’73) 21 Suth W R 178 (181) (PC). (Interest 
of hakdar is “interest in immovable property.”) 
[Sec also (1859) 8 Moo Ind App 1 (39, 40) (PC).] 

28. 1936 P C 280 (233, 234) [A I R V 23] : 14 
Rang 400 : 63 I A 340 (PC). 

1952 Orissa 116 (116, 117) [AIR V 39] (DB). 
(Lease of a right to collect rents such as 
Mustajir lease in Orissa is a lease of immovable 
property.) 

1942 Pat 120 (125) [AIR V 29] (DB). 

1940 Rang 102 (103) [AIR V 27]. 

S 1938 Mad 746 (747) [AIR V 25]. (Right to collect 
the fees of slaughter houses and fish bazaars 
amounts to a profit arising out of land and 
falls within the definition of immovable pro¬ 
perty as given in .S. 3 (25), General Clauses 
Act.) 

1938 Pat 16 (17) [AIR V 25] (DB). 

1929 Bom 467 (468) [AIR V 16] : 53 Bom 773 
(DB). 

(’12) 15 Ind Cas 32 (32) (All). 

,*(’10) 34 Mad 64 (67) (DB). (‘Future rent’ is 
“benefit to arise out of land” — Hence immov¬ 
able property.) 

(’99) 23Bom 1 (11). 

(’95) 19 Bom 663 (667) (DB). (Assignment of 
“valiivat of assessment.”) # 

(’95) 5 Mad L Jour 95 (99). 

29. (’10) 34 Mad 64 (67) (DB). 

30. 1936 Nag 217 (217, 218) [AIR V 53]. 

Also see S. 132 Note 2. 


31. (’91) 16 Bom 247 (256) (DB). (Case decid¬ 
ed under Limitation Act.) 

^32. 1938 Nag 377 (382) [AIR V 25] : ILR (1939) 
Nag 432 (DB). (Such a right when conferred 
on another is a benefit to arise out of land — 
Tendu leaves are used for bidi purposes. 1937 
Nag 116 [AIR V 24], Dissented from.) 

[See also 1959 S C 735 (740, 741) [A I R V 46 
C 100]: (1959) Supp (2) SCR 339. (Agree¬ 
ment conferring rights not merely to tendu 
leaves in forest but also to the soil for making 
bricks and for erecting buildings for business 
cannot be said to be sale of goods simpliciter.)] 

33. (’09) 5 Nag L R 21 (23). 

[See also 1955 Pat 402 (404) [A I R V 42 C 103] 
(DB). 

1952 Pat 201 (203) [AIR V 39] (DB). (Right to 
rear lac bearing trees and to appropriate the 
lac is no immovable property but is only an 
interest in immovable property.)] 

33a. 1949 Mad 148 (150) [AIR V 36 C 63] (DB). 
(The right is a benefit arising out of land.) 

33b. 1957 Cal 128 (133) [AIR V 44 C 40] : ILR 
(1957) 2 Cal 587 (DB). 

34. (’92) 19 Cal 8 (12) (DB). (Right, does not 
partake of the nature of “malikana.”) 

35 1939 All 305 (307) [AIR V 26] : ILR (1939) 
All 275 (DB). 

36. 1922 Pat 36 (37) [AIR V 9] (DB). 

37. + 1927 Pat 7 (8) [A I R V 14] : 6 Pat 245 
(DB). 

1919 Cal 671 (672) [AIR V 6] : 46 Cal 455 (DB). 
(’ll) 39 Cal 227 (230) (DB). 

[See also 1920 Cal 448 (453) [AIR V 7] : 47 Cal 
'990 (DB). (The palas (turns of worship) seem 
to have been treated as not connected with the 
immovable property.)] 
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(5) A right to parasaipan in the Central Provinces which is similar to pala 

or a turn of worship.(38) 

(6) A right to obtain the specific performance of an agreement to sell or to 

lease immovable property.(89) 

(7) The temporary right of a tenant.at.will to reap the produce of the 

land. ( 40 ) See also the undermentioned case.(40a) 

(8) A right to recover future maintenance allowance even though charged on 

immovable property.(41.42) 

(9) A right to recover mesne profits from a person in wrongful possession 

of property.(43) 

(10) Brit jajmani books.(44) 

(11) Sludge in sedimentation tanks.(44a) 

(12) Interest of a partner in the partnership.(44b) 

Before the Transfer of Property (Amendment) Supplementary Act, 1929, 
amended S. 17 (1) of the Registration Act there was a conflict of opinion on the question 
whether a decree for sale on a mortgage debt was immovable property. The High 
<3ourt of Allahabad (45) and the High Court of Calcutta,(46) held that such a decree 
was not an immovable property, and its transfer did not operate’to create an interest 
in immovable property. The Bombay High Court(47) however took a contrary view. 
The Amendment Act by the addition of clause (e) to S. 17 (1) of the Registration Act 
settled this controversy in favour of the Bombay view with the result, that, under the 
law as it is now, a mortgage decree is clearly an immovable property.(48) 

3. Standing timber.-^Trees rooted in the earth are things “attached to the 
•earth” anl are, therefore, immovable property as defined by the General Clauses Act, 
1897.(1)} Where, however, such trees constitute standing timber , they are excepted, by 

38 . 1929 Nag 81 (81) [AIR V 16]. 

39 . 1929 Rang 184 (185) [A I R V 16] : 7 Rang 
144 (DB). (Right to get lease executed.) 

40. 1920 Lab 310 (311) [AIR V 7] : 1 Lab 567 
(DB). 

40a. 1954 Mad 9 49 (953) [A I R V 41 C 331] : 

ILR (1955) Mad 159. (“Interest in land’’ in 

Madras General Sales Tax Act—Meaning of — 

Contract merely conferring right to collect 

arecanuts with the accessory right to enter land 

— No interest in land is created thereby-This 

•» 

expression in the Act cannot be construed on 
the basis of the definition ».f immovable and 
movable property in the T. P. Act or the 
Registration Act.) 

41-42. 1929 All 281 (285) [AIR V 16] : 51 All 
612 (DB). 

[See however (’72) 9 Bom IICR 222 (225, 228) 

(DB). (The test to see whether an allowance 
payable periodically is or is not immovable 
property is “Is or is not the allowance a 
charge on land or other immovable pro¬ 
perty.*’)] 

43, (1864) 1 Suth W R 65 (66). 

44. 1916 All 476 (480, 481) [A I R V 33 C 124] 

(DB). (Brit jajmani books are not immovable 
property—Brit jajmani payable to Panda of 


/0 


Muttra is not nibandha and is not immovable 
property.) 

44a. I960 Cal 123 (130, 131) [AIR V 47 C 321’ 
ILR (I960) 2 Cal 754. J ' 

44b.. 1950 Nag 89 (90) [AIR V 37 C 291 • I L R 
(1950) Nag 355. 

45. (’13) 35 All 524 (526) (DB). 

(’91) 13 All 89 (91) (DB). 

46. (’08) 12 Cal W N 625 (627) (DB). 

(’02) 6 Cal W N 5 (6) (DB). 

(’96) 23 Cal 450 (453) (DB). 

47. (’76) 1 Bom 267 (268) (DB). 

48. 1949 Cal 549 (553) [AIR V 30 C 1471 • IDR 

(1945) 2 Cal 526. J ' lljtt 

“J® ^ 140 < U1 ) [AIR V 27] : ILR(1940) Mad 

Section 3 — Note 3 

1. 1958 S C 532 (536) [A I Ii V 45 C 79] * 195Q 
SCR 265. J * 

^32 (DB) 377 <381) [AIH V 25] : ILK < 1939 ) Na 

isssr [i “ v ^ : 7 ™ 

1921 Pat 482 (482) [AIR V 8l. 

(’09) 5 Nag L R 21 (23). (Palos or Parsa tree is 
not standing timber but is immovable property 
and transfer of a right to collect lac from thJZ 


g 


4 T. P. 12. 
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this section, from the connotation of the term “immovable property”.(2) The question 
therefore, arises as to the meaning of the word timber. In England the word “timber’* 
is used to denote trees, the wood of which is intended to be used in the building and 
repairing of houses according to the custom of the locality in which the trees aro 
situated,(3) provided they have attained a certain age and size.(4) The same meaning 
must, it is conceived, be given to the word as used in this Act also,(5) with perhaps the 
addition, that trees, the wood of which is intended to be used for industrial purposes 
also should he regarded as timber.(6) A tree which is intended to be cut down and 
used as firewood cannot be ranked as timber.(7) 


(The test to find out whether particular trees constitute “standing timber”, will 
thus depend upon the intention of the parties. If the intention is to enjoy the trees or 
the fruits thereof without cutting them down, they are not standing timber but would 
be immovable property.(8) But if the intention is to cut down the trees sooner or 
later and utilise them for construction or other industrial purposes they are standing 
timber.(9) Thus, a fruit.bearing tree such as a mango tree may or may not be timber 
according to the circumstances of the case.(lO) If the intention is to use it onl y for the - 


trees is a transfer k of an interest in immovable 
property.) 

(190 v *) 7 Cal L Jour 152 (166) (DB). 

(’02) 5 Oudh Cas 228 (230). 

(’9>) 11 C P L It 89 (90). (Plantain trees.) 

+ (’95) 19 Bom 207 (208) (DB). 

(’84) 1884 Bun Be. No. 112, p. 320 (320). 

(’67) 2 Agra 300 (301) (DB). 

(1827) 148 E It 724 (726) : 1 Y & J 396, Sorell 

v. Boxall. 

[See (’67) 11 Moo Ind App-295 (313) (PC). (Case 
before the General Clauses Act was passed.)] 
[See also 1952 All 310 (312) [A I B V 39]. (For 
purposes of Limitation Act (1908) immovable 
property would include trees attached to land.) 
(’95) 22 Cal r /42 (760) (DB). (Trees are part of 
land on which they stand.)] 

2. 1958 S C 532 (536) [AIR V 45 C 79] : 1959 
S C It 265. 


1952 Mad 59 (59) [AIB V 39]. 

| 1938 All Ho (lib) [Allt V 25] (DB). (Grove 

of Shisham and Nim trees.): 

(’ll) 9 Ind Cas 478 (478) (All). 

[See also L9e3 All 214 U10) [A I B V 50 C 63] : 
ILB (1963) 1 All 734 (FB). (What is meant by 
‘standing timber’ is a standing timber tree.) 

(’05) 28 All 277 (27b). (Case under S. 3, Regis¬ 
tration Act.) 

(’8t) 1880 Bom P J 130 (DB). (Case under 
Begistration Act.) 

(’15) 29 Ind Cas 10(17)(DB) (All). (Mango-trees 
_ Case under U. B. General Clauses Act.)] 

3. 1958 S C 532 (537) [A I It V 45 C 79] : 1959 

SCR 265.: 

[See 1916 Oudh 211 (214) [AIB V 3].] 

4. See Halsbury’s Laws of England, Yol 1, 
Page 296. 


5. See (1900) 24 Bom 31 (33) (DB). (Case under 

Begistration Act.) 

1926 All 350 (351) [AIB Y 13] (DB). (Do.) 

6 . 1946 Oudh 106 (107, 10 h) [A I B V 33] : 21 
Luck 48. (Having regard to uses to which it is 


put in this country, babul tree would come 
within ‘timber.’) 

1928 Mad 392 (393) [AIR V 15]. (Karuwela and 
velvela trees are timber.) 

1926 Oudh 136 (138) [AIR V 13]. 
f 1916 Oudh 211 (214) [AIB V 3] (DB). 


7 . See Shepherd aud Brown, Transfer of Pro¬ 
perty Act, 7th Edn, Page 15. 

3. 1956 All 680 (683) [AIR V 43 C 223] (DB). 

L94S All 396 (399) [AIB V 35 C152]:ILR 
(1948) All 562 (I)B). (Transfer of trees for a 
period—Transferee entitled to appropriate pro¬ 
duce—Transfer is lease of immovable property 
—Timber trees are movable property only if 
they are transferred with the object of being 
cut aud removed within a reasonable time.) 

1936 Pat 66 (67) [AIB V 23]. (Palm and dato 
trees.) 

f 1933 All 50 (52, 53) [AIB V 20]: 54 All 437. 

1928 Pat 652 (653) [AIK V 15] : 7 Pat 646 (DB). 
(Mango trees. Case under Begistration Act.) 

1927 Pat 1 (2) [A I B V 14] : 5 Pat 765 (DB). 
(Mango trees. Affirming 1926 Pat 125 [A I 
V 13] on this point.) 

9. 1958 S C 532 (537) [A I R V 45 C 79] : 1959 

SCR 265. „ , ^ 

1956 All 680 (693) [AIB V 43 C 223] (DB). 

1948 All 396 (399) [AIB V 3d C 152] : ILB (1948 / 

All 562 (DB). 

(’96) 20 Mad 58 (64) (FB). 

1933 All 50 (53) [AUi V 20] : f4 All 437. 

1929 Oudh 93 (94) [AIR V 16 ] (DB). 

1926 All 350 (351) [AIR V U] (DB). 

1926 Oudh 136 (138) LAIR V 13]. 

1916 Oudh 211 (2.4) [AIR V 3] 

1915 Oudh 75 (7c) [AUi V 2] : 1 8 Oudh Cas 122. 

(1908) 7 Cal L Jour 152 (106) (DB). 

(’06) 29 Mad 353 (356, 357) (DB). 
lO (1912) 10 All L Jour 5 i6 (517). (A fiult 
tree does not necessarily fall under definitio 
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purpose of enjoying its fruits it would be immovable:property. (11) But if the inten¬ 
tion is to cut it down sooner or later for the purpose of utilising the wood for building 
or other industrial purposes it would be timber.(1%^ In the undermentioned cases,(13) 
the trees in a grove were not considered standing timber. In the undermentioned 
Allahabad case(lB-a) it was held by a Full Bench of three Judges, all of them agreeing 
on the point, that Sisham and Nim trees fell within the meaning of the term “timber 
trees”./ But on the question of the proper test to be applied for determining whether 
certain trees are timber trees or not there was a difference of opinion between Desai C. J. 
and Bamabhadran J. on the one hand and Beg J. on the other. The former expressed 
the opinion that the question ‘‘whether a tree is a timber tr ee_or_ not depends upon its 
nature and the use to which it is generally put and not upon whether there is a present 
intention of cutting it down sooner or later.” But Beg J. disagreed with this view and 
held that the question should be determined only with reference to the intention of the 
parties as determined from the circumstances of each case and the primary nature of 
the tree itself could not be made the determining factor. It is submitted that there 
does not seem to be any real difference between the two tests. As held by the majority a 
standing tree can never be used for timber and a timber tree is meant to be cuTdown. 
Therefore when it is said that the nature of a tree is such that it can be used as timber 
there is an implied intention that it is to be cut down. In Ali Saheb v. MohidinX 14) 
it was held by the Bombay High Court that trees intended to be cutand converted into 
charcoal were standing timber within the meaning of this Act. lln Sivdai/al v. Vutt o 
Lal,( 15) it was assumed that a- tree intended to be cut down and used as ~JTrewoo> 
would not be timber but would, nevertheless, not be immovable property because the 
intention of the parties was to cut and sever it from the soih/ln other words, it was 
assumed that there might be trees which, though not timber, would still be not immov¬ 
able property. It is submitted that neither of the decisions referred to above is correct. 
Things rooted in the earth are clearly within the general definition of immovable pro¬ 
perty as defined by the General Clauses Act and the only exceptions recognized are- 
standing timber, growing crops and grass. A tree which i3 not timber and therefore 
within the exception must necessarily fall within the general definition of immovable 
property. 


4. Growing crops.-4Growing crops are, by the definition, excluded from im¬ 
movable property. In England also, a sale of growing crops is regarded as a sale of 
chattels only.(l) The expression “growing crop” includes all vegetable growths whether 
in the form of fruit, leaf, bark or roots. {2)J There is a clear distinction between trees 


of standing timber.) 

(’06) 31 Bom 183 (197) (DB). 

+ (l900> 24 Bom 31 (33) (DB). 

1 1. 1956 All 680 (683) [AIR V 43 C 223] (DB). 
(’12) 17 Ind Cas 910 (91 ) (All). 

[See 1927 All 254 (255) [AIR V 14] : 49 All 
330 (DB). (Case under S. 193, Agra Tenancy 
Act.)] 

12. 1956 All 680 (683) [AIR V 43 C 223] (DB). 

1926 Oudli • 36 (138) [AIR V 13]. 

(1900) 24 Bom 31 (33) (DB). 

[See also 1957 Cal 350 (355) [AIR V 4* C 100] : 
ILR (1958) 1 Cal 55. (A sale of wood stand¬ 
ing in a forest is merely a sale of goods.)] 

13. 925 Oudh 108 (108) [AIR V 12], (Grov e 
of maFua trees.) 


1916 Oudh 211 (214) [AIR V 3] (DB). 

1915 Oudh 75 (76) [AIR V 2] : 18 Oudh Cas 122. 
(No intention that trees were to be severed.)] 
13a.] 963-^11-2^121 7, 221 KUlR V 50 C ba] : 
ILR (1963) 1 All 734 (FB). (1915 Oudh 195V AIR 
V 2], Overruled; 1956 All 680 [AIR V 43], Criti¬ 
cised.) 

14 . (’ll) 12 Ind Cas 375 (377) (DB) (Bom). 

15. 1933 All 50 (52) [AIR V 20] ; 54 All 437. 

Section 3 — Note 4 


1. Halsbury’s Laws of England, Vol. 1, Pago 
293* 

2 . 1959 S C 735 (740, 741) [AIR V 46 C 100] • 
1959 Supp (2) SCR 339. (“Growing crop’’ 
might include tendu leaves but not “Adjat 
timber,” bamboo or even the tendu trees.) 
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and shrubs which have a recognised existence apart from any produce which they may 
bear, and plants which ha\e a recognised existence apart from any produce which they 
may bear- and plants which have no existence apart from their produce; the latter are 
a growing crop. Ihe mere fact that crop lasts for a long period does not make any 
difference. Thus, pciii creepers, though they last for three years, are grow'ing crops.(3) 
It has been held, however, in the undermentioned case(4) arising under the Eegistration 
Act of If77, that pan.mala and fig trees are not ‘'standing crops” but constitute part 
of the property itself. In a case under the Registration Act it was held by the Calcutta 
High Court that the juice of date trees being produced at the season of growth annually, 
falls within the definition of ‘growing crops’.(o) 


(A “growing crop” means, however, a crop which is in existence and which is in 
procesKif coming to fruition.((S) It follows that a right to crops that may be raised in 
the future on land is not a right to a growing crop. In fact a right to future crops on 
the land would he a benefit to arise out of land and, therefore, would be immovable 
property.(7) It has been held in the cases noted below(8) that a mortgage of future 
crops that may be grown upon a certain plot of land does not come within the purview 
of the Transfer of Property Act and does not constitute a pledge of specific movable 
property, but that it is a mortgage of movable property that may come into existence 
in future and, therefore, not governed either by the Transfer of Property Act or by the 
Contract Act. 


5. Grass. The adjective growing” must be taken also along with the word 
grass,” so that it is growing grass that will constitute an exception to immovable pro¬ 
perty. <fhe right to grass that may grow hereafter on the land would be a right to a 
benefit to arise out of land and would constitute an interest in the immovable pro. 
perty.(l.a) In England a sale of growing grass for the purpose of being mown and 
made into hay by the purchaser has been held to be a sale of an interest in land.(l) 
is view seems to have been follow T ed_in the undermentioned ca se(2) wh ere the 


u 


1959 Maclh Pra 120 (126) [AIR V 46 C 42] (DB). 
(Agreement to pluck and take fruits away— 
Transaction relates to sale of growing crop and 
is not a lease.) 

[See 1938 Nag 377 (381) [AIR V 25] : ILR (1939) 
Nag 432 (DB). (While holding that “growing 
crops” would include leaves (e. g. tobacco 
leaves) it was doubted whether that expression 
would include “fruits” or even tea crop.)] 

3. (’98) 11 CP L R 87 (88). 

4. (’85) 1885 Pom P J 151 (DB). 

5. (’69) 12 Suth \Y P 366 (367) : 3 Beng L R 
A C 394 (DB). 

6. 1937 Nag 2-9 (29C) [AIR V 24] : TLP (1933) 
Nag 31. 

*7. 1959 Madh Pra 120 (125) l r A I P V 46 C 42] 
(DB). 

1951 All 608 (609) [AIR V 38 C 157]. (A lease 
of the crop of mango grove for a period of 
5 years is in respect of immovable property.) 
[S*e (’92) 5 C P L P 6 (S). 

(1900) 1900 Pun Pe No. 06. 

(’12) )5 Ind Cas 234 (239) (DB) (Mad).] 

[See a 1 so AIR 1959 SC 735 (740, 741) [AIR V 46 
C 100] : (1959) Supp (2) SCR 339. (Under 
agreement petitioner inter alia entitled to get 


tendu leaves from such trees as might grow in 
future—Held, agreement could not be said to 
be contract of sale of goods sijnpliciter.)] 

8. 1940 Mad 929 (930) [AIR V 27] (DB). 

1924 All 833 (833, 834) [A I R V 11]. (It is in 
the nature of an agreement to mortgage move- 
able property that may come into existence in 
future and as such it creates an equitable 
charge which is valid and enforceable.] 
t (’86) 13 Cal 262 (264) (DB). 

[See nl^n 1957 Cal 350 (355) [AIB V 44 C 100] : 
I L R (1958) 1 Cal 55. (A sale of wood that 
would come into existence within a specified 
date cannot be considered as a transfer of any 
interest in the trees themselves or the forest 
or the land in the absence of anything to 
show that there was any sale of the growing 
trees themselves.)] 

Also see Section 5, Note 7. 


Section 3 ■ 

All 608 (609) 


- Note 5 

la. 1951 All 608 (609) [AI R V 38 C 157] 
(Lease for five years entitling lessee to grass 
which might grow on land leased.) 

1. Ilalsbury’s Laws of England, Vol. 1, Page 
293. 

2. (’96) 20 Mad 58 (64) (Vb). 
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Chief Justice observed that an agreement for sale and purchase of growing grass, 
growing timber or underwood or growing fruit not made with a view to their imme¬ 
diate severance and removal from the soil and delivery as chattels to the purchaser, is 
a contract for the sale of an interest in the land. It is submitted that this observation 
cannot be accepted as correct. The definition makes it quite clear that growing grass, 
standing timber and growing crops are not to be considered as immovable property. 

6. Attached to the earth. A thing attached to the earth is immovable 
property as defined in the General Clauses Act, 1897. Things attached to the earth 
correspond to what are known as fixtures’ in English law. The law governing fixtures 

in England is, however, not in all respects the same as the law governing things 
attached to the earth in this country. 

The law governing fixtures in England is enunciated by the maxim quicquid 
plant at ur solo solo ccdit whatever is affixed to the soil becomes part of the soil/(l) 
The application of this principle dififers according as the claim to the fixtures arises 
between landlord and tenant, the heir and personal representative of the owner, or 
the tenant of a particular estate and remainderman or the reversioner. As between 
landlord and tenant the general rule is that property annexed to the land by the 
tenant immediately belongs to the free-bolder and the tenant cannot sever it without 
the landlord s consent. There are some exceptions, however, recognised to the above 
rule. They are, that fixtures affixed by the tenant, for purposes of trade or manu¬ 
facture, or for the purpose of ornament and convenience or for agricultural purposes 
maybe remold by the tenant. As between the heir and personal representative, a 
fixture will generally pass with the free-bold to the heir. But fixtures pur, up for 
ornament, domestic use, or trade will devolve to the personal representative provided 
they can be easily removed and are not essential to the enjoyment of inheritance. As 
between the tenant of a particular estate and remainderman or the reversioner a simi¬ 
lar rule applies as in the last case but the right is more favourably construed.(2) 

if In this country, the maxim quicquid plantatur solo solo cedit lias been held 
to haVe only a limited application.(3) /A thing attached to the earth does not neces¬ 
sarily become part of the land to which it is attached even though it may, by virtue gf 
its being attached to the land, be immovable property. Thus, a superstructure on 
land is immovable property even though the land on which it stands belongs to a third 


Section 3 — Note 6 

1. Broom, Legal Maxims , 10th Edition, Page 
262. 

(1808) 103 E R 555 (564) : 9 East 215, Horn v. 
Balar. 

(1845) 8 ER1426 (1432): 12 Cl & Fin 312, Fisher 
v. Dixon. 

(1851) 155 E R 554 (559) : L R 6 Ex 295, Bella - 
well v. Eastwood. 

(U66) 1 Q B 241 (250) : 13 L T 704 i R. v. Lee. 

2. Wharton, Law Lexicon—See Fixtures. 

3. 19129 P C 163 (164) [AIR V 16] : 56 Ind App 
259 : 53 Bom 589. (Maxim held inapplicable to 
facts of the ease.) 

t 1927 P C 135 (137) [AIR V 14] 1 54 Ind App 
218 : 54 Cal 669. 

1965 Mad 185 (186, 187) [AIR V 52 C 64] : ILR 
(1965) 1 Mad 624 (DB). (Mortgage by person 
having life interest — Mortgage deed expressly 
stating that structures which will be erected 


by mortgagor would form part of the security 
Right of mortgagee does not terminate on 
death of mortgagor — Structures do Dot be¬ 
come part of land and pass on to remainder¬ 
man). 

1961 Ker 147 (148) [AIR V 48 C 52] : ILR (i960) 
Ker 115 (DB). 7 

1960 Cal 331 (336) [AIR V 47 C 87]. 

1953 Hyd 14 (16) [AIR V 40 C 9] : ILR (1952) 
Hyd 495 (DB). 

1936 Rang 68 (69) [AIR V 23] (DB). (B, a licen¬ 
see, building a house on the land of S with his 
permission allowed to remove it when on insol¬ 
vency of S the property was taken over by the 
receiver). 

1928 Rang 145 (148) [AIR V 15] : 6 Rang 87, 
(The application of the maxim is not excluded 
altogether; it will apply unless there is any 
custom or law to the contrary.) 

1940 Mad 527 (528) [AIR V 27]. 

1933 Oudh 468 (469) [AIR V20]: ILR 9 Luck 149. 
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person(4) and even though it may, as in the case of a tenant -who has put it up, be 
removable by him. 


k A shed resting by its own weight on the foundation prepared for it is not 
ed to the earth”.(5) It has been held that Pators which constitute a sort of 
structures resting on stone pieces, which are usually dug into the ground and usually 
support the slabs which make a roofing, cannot be said to be “attached to the 
earth”.(6) But a kham house has been held to be immovable property as its w 7 alls 
though kham would be permanently fixed in the earth.(7) / 

7. 

though n 

perty, be immovable property if it is permanently fastened to anything wdiich is 
attached to the earth.(1) The amount of degree of annexation is one of the test3 
which will be taken into account in coming to a conclusion wdiether it is a permanent 
fixture. If the degree of annexation is such that the fixture cannot be taken aw r ay 
without destroying the principal, it would be regarded as a permanent fixture.(2) 
Another test is the object o f annexation and this is more important t han the first, 
^hus, a machinery permanently fastened to anything attached to the earth would be 
immovable property.(2a) But where a person erects machinery on the land of another 
he must be assumed to have erected it only as a licensee or a temporary tenant and 
not with the intention that the machinery should become a part and parcel of the 
immovable property to which it has been attached by him for the time being.(3) 
See also the undermentioned cases.(4) J 


i Permanently fastened to anything attached to the earth. — A thing 

t attached to earth, will, under the general definition of immovable pro- 


8. Rooted. — Trees rooted in the earth are attached to the earth and are 
therefore immovable property} See Note 3. 


4. 1927 Lab 373 (375) [AIR V 14] (DB). 

[Se also 1955 Punj 34 (30) [AIR V 42 C 12] : 
ILR (1955) Punj 94 (DB). ilf a trespasser puts 
up a structure on a plot of land belonging to 
another without the permission of the owner, 
the structure becomes the property of the 
owner of the land.) 

(’75) 8 Mad H C R 100 (102) (DB). (A mortgage 
of the superstructure of a house, though expres¬ 
sed to be “exclusive of the land beneath,” crea¬ 
tes an interest in immovable property.)] 

5. (’05) ‘29 Bom 323 (34 3) (DB). 

also (183G) 111 E R 1016; (1018) : 4 Ad & 
El 834, .] 

B. (’47) 1947 Jaipur L Rl36 (141) (DB). 

7. (’48) 1948 Jaipur LR *25 (29, 30) (DB). 

Section 3 — Note 7 

1. See (’01) $5 Bom 659 (666) (DB). (Case under 
Registration Act.) 

[See also 1927 P C 172 (172) [AIR V 14] 54 Cal 
582 : 54 Ind App 1S7. (Case under Land Acqui- 
sion Act, 1894 — Expression ‘permanently’ is 
used as antithesis to ‘temporarily’.)] 

2. (’64) 1964 B L J R S75 (878). 

I960 Cal 331 (335) [AIR V 47 C 87]. 

1953 Hvd 14 (17) [AIR V 40 C 9] : ILR (1952) 
495 (DB). 

1953 Nag 22 4 (226) [AIR V 40 C 88] : ILR (1953) 
Nag 488 (DB). 


See 1927 Lah 373 (374) [AIR V 14] (DB). (Held, 
there was no evidence to show that machinery 
was immovable property in the sense of being 
attached to the earth or permanently fastened 
to anything attached to the earth.) 

2a. 1953 Hvd 14 (15) [A I R V 40 O 9] : ILR 
(1952) Hyd 495. 

[iSetf also 1959 Cal 461 (4G2) [AIR V 46 C 128] 
(DB). (In the absence of any averment as to the 
nature of machinery installed in the workshop 
the machinery cannot be said to be permanently 
fixed or fastened to earth.) 

3. (’64) 1964 B L J R *75 (*78) (DB). 

I960 Cal 331 (335) [AIR V 47 C 87]. 

1953 Hyd 3 4 (15) : [AIR V 40 C 9] : I L R (1952) 
Hvd 4*5 (DB). 

1953 Nag 224 (225) [AIR V 40 C 88] : ILR (1953) 


Nag 488 (DB). 

4. 1965 Baj 15 (18) [AIR V f2 C 7] : ILR (I960 
14 Raj 1006 (DB). (Owner of premises and machi¬ 
nery of printing press in the premises granting 
lease of both —Lessee permitted by the agree¬ 
ment to remove the press to some other place of 
his choice subject to a liability to return the 
machinery at the end of the term of lease 
Held machinery cannot be considered as being 
permanently fastened to anything which is 

attached to earth.) „ ~ • 

L955 Mad 620 (621) [AIK V 42 C 188] : 1955 Crl 
L Jour 1369 : ILK (1955) Mad 1032 (FB). (Equip- 
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9, Imbedded in the earth. —thing imbedded in the earth is immovable 
property. The questiqn whether a thing is imbedded in the earth is a question which 
depends upon the circumstances of each case.(laa) The test as to whether a thing 
would be regarded as being imbedded in the earth is whether or not it rests by its 
own weigh t on earth and whether it can or cannot change places and bands and be 
removed from one place to anothei\[la) Thus, a house or a hut built on a site with 
foundations laid in it is imbedded in the earth and is -thus immovable property(l)* and 
oannot be considered as split up into its component parts.(2) But a hilt which merely 
rests by its own weight on earth,(8) or a flour mill which can change hands and’ can 
be removed from one place to another(4) cannot be considered to be immovable pro. 
perty. A sugar cane press imbedded in the ground would be immovable property.^) 
So also, brick pillars erected on land would be immovable property.(G) A well is 
imbedded in the earth and must be considered immovable property.(7) Where 
machinery is imbedded in the earth like walls and buildings it would be immovable 
property.(8) A platform erected over a drain cannot be considered, apart from the 
•drain, to be immovable property.(9)J(See also Note 7.) 


10. Attached to what is so imbedded. — A thing attached to what is im¬ 
bedded in earth will be a thing “attached to the earth” and so, immovable property, 
only if it is so imbedded for the permanent beneficial enjoyment of that to which it is 
attached. The word “permanent” is used as an antithesis to the word “temporary”.(l) 
Doors, windows and window-shutters of a building form part of a building to which 
they are attached.(2) <JBut machinery, to shelter and protect which a building has been 
erected, cannot be said to be attached to the building for its beneficial enjovment 
and is, consequently, not immovable property.(B) So also distillery vats placed in a 
building cannot be said to be so placed for the beneficial enjoyment of the building(4) 
and are not immovable property. The test in all such cases is. with w hat intenti on 

ment cf touring cinema which is collapsible 1960 Cal 331 (335) [AIR V 47 C 87] 

and capable of being removed is not immovable 9. 1954 Pat 2*9 ( > 53 ) [AIR V 41 C90'S * 3? P it 

P r °P erfc y-) 837: 1951 Cri L Jour 6Gl (DB). 


Section 3 — Note 9 

laa. 1953 Pat 298 (301) [AIR V 40 C 104] (DB). 
la. 1953 Hyd 14 (16) [AIR V 40 C 8]: ILR (i 952) 
Hyd 495 (DB). 

1. 1959 J & K 32 (34) [AIR V 46 C 16] (DB). 
1938 Nag 377 (381) [AIR V 25] : ILR (i939) Nag 

432 (DB). 

19*26 Mad 343 (344) [AIR V 13]. 

(’ll) 9 Ind Cas 1 (l) (Cal). 

<’04) 31 Cal 340 (342). (Tiled huts.) 

(1900) 4 Cal W N 470 (472) (DB). 

[See (’75) 8 Mad H C R 100 (L0*2) (DB). 

2. 1960 Cal 484 (488) [AIR V 47 C 129]. 

1923 Lah 150 (I5l) [AIR V 10] (Sale of materials 
of standing house is sale of immovable property.) 

3. See Note 6. 

4. See 1936 Lah 242 (243) [AIR V 23] (Case 
under Registration Act.) 

5. 1914 All 176 (176) [AIR V 1]. 

u* (1835) 173 E R 145 (146) : 7 C & P 327, 
Leach v. Thomas. 

V. (*t8) 1888 Bom P J 125 (DB). 

S. 1965 Andh Pra i57 (461) [A I R V 52 C U0] 
(DB). (Factory building and machinery embed¬ 
ded therein.) 


Section 3 — Note 10 


1. See 1927 P C 172 (172) [A I R V 14] : 54 Ind 
App 187 : 54 Cal 582. (Case under .Land Ac¬ 
quisition Act, 1*94, S. 3A.) 

2. 1916 Mad 859 (862) [A I R V 3] : 38 Mad 18 

(DB). (The doors and windows of a house.) 

( 91) 14 Mad 467 (469) (DB). (Doors and windows.) 

( 90) 13 Mad 518 (520) (DB). (Doors.) 

(’85) 11 Cal 164 (166) (DB). 

3. 1924 All 365 (368, 369) [A I R V 11] : 46 All 

286 (DB). 

[See also 1965 Raj 15 (18) [AIR V 52 C 7] : ILR 
(1964) 14 Raj 1006 (DB). (Plaintiff owning 
premises and machinery therein leasing out 
both for purpose of running a printing press— 
Lessee given option to shift press to a place of 
his choice — No question of the plaintiff 
having erected the machinery as a measure 
of permanent beneficial enjoyment of the 
premises arises.)] 


***■» iuau [Am v 311 (1945) 

Mad 304 (DB). (Machinery of Mill fixed to 
cement platform and attached to iron pillars 
fixed in ground held immovable property.) 

1924 Mad 187 (188, 189) [AIR V 11]. 


t' 

t 
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were the articles put into the building: whether they were put in for the more* 
beneficial enjoyment of the building, or with the object of improving the value thereof 
by making it more artistic, or whether they were put in for a collateral purpose.(5> 
It has been held in the undermentioned case(6) that machineries fixed to their bases 
with bolts and nuts, although easily removable, were not movable property when* 
they had been set up with the definite object of running an oil mill (that is to say, to 
use the building as a factory) and not with the intention of being removed after a 
temporary use. So also a machinery which is fixed and imbedded in the factory 
building for the beneficial use of the building as a factory is immovable property.(7> 
Where a tenant running a factory in the premises of another instals machinery in the 
premises his intention would be presumed to be to remove it when he vacates the 
premises, and therefore the machinery will not be immovable property.(S) (See also* 
Note 7.)/ 

I | 

1 !• Attested/*—The object of attestation is to ensure that there is no fraud 
or vitiating circumstances in the execution of a document.(la) Under the English law 
‘attest” means that the persons purporting to attest an instrument shall be present and 
see what passes and bear witness to the fact of its execution.(l) Before the decision of' 
the Privy Council in Shamu Pattar v. Abdul Kadir RowthanX 2) there was a difference 
of opinion in this country as- to whether an attestation made on the admission of 
execution by the executant without the attestor having seen the executant sign the 
document was a valid attestation within the meaning of this Act. One view was that it 
was valid.(8) Another view was that it was not.(4) According to a third view, it was 
valid where the executant was a ixirdanashin lady.(5) This conflict of opinion arose 
in view of the fact that under S. 50 of the Indian Succession Act, 1865 (now S. 63, 
Succession Act, 1925) attestation included attestation on a personal acknowledgment 


5. f 1940 Mad £27 (529) [AIR V 27]. 

1924 Mad 187 (188) [AIR V 11]. 

B. 1959 All 247 (2*9) [AIR V 46 C 67]. 

7. 1965 Andli Pra 457 (461) [AIR V 52 C 110] 
(DB). 

(’64) 1964 B L J R 875 (878) (DB). 

1960 Cal 331 (335) [AIR V 47 C 87]. 

8 . 1953 Hyd 14 (16, 17) [AIR V 40 C 9] : I L R 
(1952) Hyd 495 (DB). 

1953 Nag 224 (226) [AIR V 40 C 88] : ILR (1953) 
Nag 488 (DB). 

[See also 1965 Raj 15 (If) [AIR V 52 C 7] : ILR 
(1964) 14 Raj 1006 (DB). (Defendant obtain¬ 
ing lease of premises and machinery from 
plaintiff to run a printing press — Tenancy 
agreement allowing option to defendant to 
shift printing press to a different premises of 
his choice — This term clearly shows that 
plaintiff did not.erect the machinery for a per¬ 
manent beneficial enjoyment of the premises.)] 

Section 3— Note 11 

la. 1965 S C 1738 (17:-9-l740) [A I R V 52 
C 297] : 1966 (1) SCR 153. 

1954 Mad 126 (127) [AIR V 41 C 48]/ 

1. (1850) 163 E R 1330 (1331) : 2 Rob Ecc 315, 
Bryan v. White. 

(1882) 9 Q B D 139 (143) : 51 L J Q B 558 (560), 
Fort v. Kettle. (The ordinary form of attesta¬ 
tion is “signed, sealed, and delivered” by the 
person who executes in the presence of the 


attesting witness — The thing must be done in 
r the presence of the man who in the future will 
be able to testify that it was done.) 

[See also 1922 Pat 49 .(50) [AIR V 9] : 6 Pat L 
Jour 473 (DB). (Attestation does not consist, 
merely in seeing the execution of a document 
— It requires a further act, that is subscribing 
the name of the witness on the document as 
having seen the execution.)] 

2. (’12) 35 Mad 607 (615, 616) : 39 Ind App 218* 
(PC). 

3. (’09) 3 Ind Cas 905 (906) (DB) (All). 

(’03) 26 All 69 (71) (DB). 

(’03) 27 Bom 91 (95) (DB). 

(’96) 1896 All W N 89 (89) (DB). 

4. (’12) 16 Ind Cas 207 (207) (DB) (Mad). 

(’10) 37 Cal 596 (537, 638) (DB). 

(’10) 6 Nag L R 152 (153, 154). 

(’10) 8 Ind Cas 887 (888) (Mad). 

(’0») 33 Bom 44 (49) (DB). 

(’09) 5 Nag L R 3 (4). 

*(’0*) 31 Mad 216 (219) (DB). (Confirmed by 
Privy Council in 35 Mad 6u7, referred to above. ^ 
(’Of) 33 Cal 881 (863) (DB). 

(’03) 7 Cal W N 160 (161, 162) (DB). 

(’01) 5 Cal W N *54 (455). 
f (1900) v7 Cal 190 (i9s) (DB). 
t (’99) 26 Cal 246 (248, 249) (DB). 

(’9b) 26 Cal 78 (79, 80, 81) (DB). 

5. (’10) 37 Cal 526 (538, 539) (DB). 

(’09) 3 Ind Cas 311 (313) (DB) (Cal). 
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by the testator of his signature. In Shamu Pattar s case , however, it was held by their 
Lordships of the Privy Council that S. 50 of the Succession Act, 1865, could not be a 
guide to the interpretation of the word “attest” as used in the Transfer of Property 
Act and that it must have the meaning which it had in English law, namely, that the 
person must have seen the executant sign and then subscribed his name in token of 
what he has seen.(6) Subsequent to the said decision in Sliamu Pattars case , the 
Courts (7) followed the view expressed by the Privy Council and, in regard to docu¬ 
ments which had been executed already relying on the contrary view, Act XXVI of 
1917 was passed validating transfers made prior to 1st January 1915 which had been 
attested on admission of execution.(B) 

The present definition with the exception of the words “and shall be deemed 
always to have meant,” was inserted by Act XXVII of 1926, thus departing from the- 
view expressed by the Privy Council and the cases following it. But a fresh difficulty 
arose, and that was, whether the amendment was retrospective; the High Courts of 
Allahabad and Calcutta and the Chief Court of Oudh(9) taking the view that it was 
not retrospective, the High Court of Madras and the Judicial Commissioner’s Court of 
Nagpur taking the view that it was retrospective.(10) 

In order to settle this difference of opinion, Act X of 1927 was passed inserting 
in the definition the words “and shall be deemed always to have meant,” thus making 
it clear that the definition is retrospective.(11) 

Under the present definition, in order to constitute the signature of a person, a 
valid attestation, it is essential that— 


(1) he must have signed either after seeing the executant sign the docu- 

) 1925 P C 208 (204) [A I R V 12] : 5 the mark is that of the executant but also that 

52 Ind App 362. (16 Ind Cas 250 (PC), it was affixed to the deed in the presence of 

) witnesses.)] 

V o£i : rtpw 1 ii 748 Ind 8> 1929 A11 080 < 682 ) [AIR v 10 ] (DB). 

id 1X8 (m) [A ( I R } vl/lTlV Sind “ ] ( ^ 

9 1927 All 1 (fl, 8, 9, 16) [A I R V 14] : 49 All 

415 (416, 418) [AIR V 11] (DB). ?Ll 7 F n ) ’, ( £ ¥e ^ ul \ n r g 1926 A11 725 C AIB v 13].) 

5 (46) [AIR V 10]. J 927 C ,“* 763 ( 705 ) lA I R V 14] : 55 Cal 67 

I 514 (524) [AIR V 9] : 2 Pat 52 (DB). \ Ui3 ). (The words “attest means” in S. 2 of the- 

Bur 1 (1) [AIR V 8] : 4 Upp Bur Rul Amending Act cannot bo held to mean the- 

words attest always meant” so as to make it 

333 (334) [AIR V 7] : 44 Bom 231 ‘i" 411 , 1 , 1 retrospective operation was intended.) 

ction 123-Deed of gift.) 1927 0udh 506 ( 50 «) [AIK V 14]. 

m 249 (250) [A I R V 7] : 44 Bom 405 1 °- I 927 Mad 85 (88) [AIR V:14], 

1928 Nag 70 (70) [AIR V 15]. (1927 Mad 85 [AIR 
1 (25) [AIR V 61 (DB). V 14] followed.) L 


6. See also 1925 P C 203 (204) [A I R V 12] : 5 
Pat 5s : 52 Ind App 362. (16 Ind Cas 250 (PC), 
followed.) 

1912 P C 3 (4) [AIR V 6] : 45 Cal 748 : 45 Ind 
App 94. (16 Ind Cas 250 (PC), followed.) 

7. 1927 Sind 118 (119) [AIR V 14] : 19 Sind 
L R 322. 

f 1924 Cal 415 (416, 418) [AIR V 11] (DB). 

1923 Nag 45 (46) [AIR V 10]. 
t 1922 Pat 514 (524) [AIR V 9] : 2 Pat 52 (DB). 
1921 Upp Bur 1 (1) [AIR V 8] : 4 Upp Bur Rul 
78. 

1920 Bom 333 (334) [AIR V 7] : 44 Bom 231 
(DB). (Section 123—Deed of gift.) 
t 1920 Bom 249 (250) [A I R V 7] : 44 Bom 405 
(DB). 

1919 All 24 (25) [AIR V 6] (DB). 

1919 Pat 195 (196) [AIR V 6] (DB). 

1918 Low Bur 62 (62) [AIR V 5] 9 Low Bur Rul 
159 (DB). 

1916 Bom 123 (124) [A I R V 3] : 41 Bom 384 
(DB). 

1916 Cal 884 (885) [AIR V 3] (DB). 

1916 Pat 210 (211) [AIR V 3] (DB). 

1914 Nag 32 (33) (AIR V 1] : 10 Nag L R 81. 

(’13) 35 All 353 (358) (DB). 

(’13) 21 Ind Cas 83 (83) (All). 

[See 1926 All 725 (726, 727) [A I R V 13] (DB). 
1929 Sind 235 (236) [AIR V 16], (But effect 
was given to Act 27 of 1925.)] 

[See also 1917 All 16 (16) [AIR V 4] (DB). 
(Where a mortgage deed purports to have been 
executed by the executant affixing -his mark 
to the same, it must be proved not merely that 


1 I • , 193 ? P C 117 (119) [AIR v 26]: ILR (1939) 
Kar (PC) 222. ' 

1929 Mad 1 (2) [AIR V 16] : 52 Mad 123 (FB). 
1934 Nag 1 (12) [AIR V 21] : 30 Nag L R 62. 

1933 Oudh 366 (367) [AIR V 20 ] : 9 Luck 12 

(DB). (Reversed on another point in 1936 P C 
207 [AU1 V 23]). 

(’31) 134 Ind Cas 531 (531) (DB) (Cal). 

1931 Nag *5 (96) [Am V 18], 

1930 All 223 (223, 224) [A I R V 17] : 52 All 434- 
(DB). 

1929 All 680 (682) [AIR V 16] (DB) 

1929 Cal 123 (125) [AIR V 16] 56 Cal 598 (DB) 
1928 Bom 16 (16) [AIR V 15] (DB). 1 ' ' 

1928 Bom 267 (268) [AIR V 15] (DB) 

1928 Rang 101 (102) [AIR V 15] : 5 Rang 772. 
1928 Sind 93 (94) [Am V 15] 
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ment (11a) or affix his mark thereto or some other person sign the instru¬ 
ment in the presence and by the direction of the executant, or after 
receiving from the executant a personal acknowledgment of his signature 
or mark or of the signature of such other personal lb) 

(2) he must have signed in the presence of the executant (See Note 14); 

(3) he must have signed as a witness and not for any other purpose.(12) 


A person signing a document who has neither seen the executant sign nor received 
any acknowledgment of his signature from the executant is not an attesting witness.(13) 
Where a person puts his signature in order to give approval to the transaction and not 
as a witness, he is not an attesting witness.(14) But a person signing as a witness 
cannot be looked upon as signing in any other capacity, e.g., as a member of a Municipal 
•Committee.(15) 


For a valid attestation it is not necessary that the attesting witnesses should be 
able to identify the signature of each other or even to know each other.(15a) 

Where the evidence of the attesting witnesses is not specific but vague or doubtful 
or even conflicting upon the same material facts the Court may take into account the 
surrounding circumstances'of the case and judge from the same whether the require¬ 
ments of the statute as to attestation have been complied with.(16) It cannot be laid 
down as a matter of law that because the witnesses have not stated in their examina¬ 


tion-in-chief that they signed in the presence of the executant there is no due attesta¬ 
tion. The question whether the witnesses had signed in the presence of the executant 
or not is a pure question of fact which depends on an appreciation of the evidence of 
circumstances elicited in the case.(17) 


[But see 1928 Mad 773 (774) [AIR V 15] (DB). 
(Submitted wrong.)] 

1930 All 669 (#72) [AIR V 17] (DB) (Do.)] 

3 1a. 1951 S C 477 (181) [AIR V 38 C 84]: 1952 
S C R 116 : 30 Pat 1210. (Attestation of docu¬ 
ment before it is signed by executant is not 
attestation in the eve of law.) 

(1909) 13 C W N 40 (42, 43) (DB). 

lib. 1956 Andhra 1 (4) [AIR V 43 C l] (DB). 
1944 Oudh 40 (il) [A I R V 31] : 19 Luck 
443. (It is not necessary that he should be able 
to point out the signature or mark of executant 
in order to prove execution.) 

( l 938) 67 Cal L Jour 31 (*4). 

(1931) 53 Cal L Jour 326 (328). 

1 2. 196 All 570 (576) [AIR V 53 C 159] : ILR 
(1965) 1 All 4g3 (DB). 

1959 Cal 243 (246) [AIR'.V 46 C 61]: ILR (1959) 
1 Cal 43' (DB). (Person merely signing as 
identifier of executant not an attesting witness 
AIR 1929 Mad i (FB) Dissent'd from.) 

1958 Pat 566 (567) [AIR V 45 C 185]. 

1956 Him Pra 58 (69) [AIR V 43 C 27]. 

1946 Cal 168 (171, 173) [AIR V 33 C 41] : I L R 
(1944) 2 Cal 3^8. 

•£1931 Oudh 146 (150, 151) [AIR V 18] : 6 Luck 
619 (DB). 

1929 Cal 123 (125) [AIR V 16] : 56 Cal 598 
(DB). 

(1949) 1949-2 All ER 90 (94) : 1949 P. 4*4, 
Re Gibson. (Attestation by blind man — Case 
under English Wills Act (in37), S. 9). 

1925 Oudh 737 (738) [AIR V 12]. (Scribe pur¬ 


porting to sign as attesting witness must sign 
as a witness.) 

[See also (’05) 2 Cal L Jour 70n. (Where a deed 
of mortgage contained at the foot the names 
of three or four persons as witnesses, all of 
whom were illiterate, and who did not say 
that their marks were attached to the docu¬ 
ment at their desire, the deed was nou validly 
attested as required by S. 59, T. P. Act, and 
is not a mortgage deed.)] 

. 3. f l c 3 1 PCll? (119) [AIRY 26] : I L R 
(1939) Kar 1‘ C 222. 

938 Cal 702 (703) [AIR V 25'. 

931 All 411 (412) 1AIR V 18] (DB). 

931 Oudh 146 (148) [AIR V 13] : 6 Luck 619 
(DB). 

4. 1925 P C 89 (91) [AIR V 12]. 

922 Pat 49 (51) [A-IB V 9] : 6 Pat L Jour 473 

(DB). , T , 

See 1927 P C 248 (250) [A I R V 14] : 55 Ind 
App 1 : 2 Luck 6<*0. (Case under Succession 
Act.)] 

. 5. 193# Mad 90 (91) [AIR V 25] (DB). 

5a 1963 All 570 (57*) [AIR V 53 C 153] : ILR 
(1965) 1 All 483 (DB). 

.6. 1953 Cal 462 (484) [AIR V 40 C 170] : ILR 

(1955) 1 Cal 94 (DB). „ 

7. 1956 Him Pra 53(60) [A I R V 43 C 27]. 
(Mere endorsement “Ishadi Lekhak” is not sufn- 
cient to establish that he signed in the presence 

of the executant.) & n 

955 S C 363 (367) [AIR V 42 C 64]: 1955 SCR 

1035. 
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11a. Each of wnom nas seen the executant sign. —In the case of deeds 
•executed by pardanashin ladies, it has been held that it is not necessary that the attesting 
witnesses should actually see the pardanashin lady sign the deed. It is sufficient if the 
witnesses sitting outside pardah subscribed their names after satisfying themselves as to 
the identity of the person executing the deed.(l) A mortgage deed was executed by 
•two pardanashin ladies. The attesting witnesses saw the hand of each executant when 
she signed the document seated behind a curtain, and though they could not see the 
*faces of the executants, they heard them speak and recognised their voices. It was held 
by their Lordships of the Privy Council that the deed was duly attested.(2) 

In the case noted below(B) arising under the Succession Act, 1865, it has been 
-held that it is not necessary for the witnesses to actually see the fingers move as the 
•signature is made. It is sufficient if the witnesses had a clear view of the testator when 
he was in the act of signing. 

Where a document is required by law to be attested by at least two witnesses, 
no valid attestation can be said to have been proved unless there is evidence that two 
attesting witnesses, one of whom is examined in the case, have signed the document 
.after witnessing the signature of the executant or receiving from him a personal acknow¬ 
ledgment of his signature.(4) Where an attesting witness deposes that he had attested 
4he document executed by A in favour of B and that the other attestors also witnessed 
its execution, it is a sufficient evidence of valid attestation.(5) Where the attesting 
witness is a blind man it cannot be claimed that it has been attested by a person who 
Jias seen the executant sign and therefore in his presence and hence it is not a valid 
attestation.(6): 

12. “Sign ” — Section 8, sub-section (56) of the General Clauses Act, 1897, 
.provides as follows :— 

2. 1915 P C 2L (22) [AIR V 2] : 37 All 47lT42 
Ind App 163. 

3. 1920 Oudli 87 (92) [A I R V 7] (DB). (The 
attesting witnesses were in a place where they 
could see the testator writing. They could 
not see what he was writing and they were not 
in a position to see whether he initialled his 
additions or corrections. When he had com¬ 
pleted what he was doing he sent for the 
attesting witnesses and they signed. It was 
held that the will was validly executed and 
attested.) 

4. 1952 Trav-Co 195 (197) [A I R V 39] (DB). 
(Both attesting witnesses need not be called to 
prove attestation.) 

1949 Nag 149 (l5i) [AIR V 36 C 61] : ILR (1948) 
Nag 621 (DB). (It is not enough if an attest¬ 
ing witness merely states that the executant 
signed in his presence and he witnessed the 
execution of the document. There must in 
addition be some more evidence to show that 
the other attesting witness was also present at 
the time when the executant signed the docu¬ 
ment in token of execution or at least he 
attested the document after he had received 
from the executant a personal acknowledgment 
of his signature or mark, etc.) 

5. 1964 S C 316 (319) [A I R V 41 C 76] : 1954 
S C R 9L9 : 33 Pat 313. 

B. 1949-2 All E R 90 (94). 


Section 3 — Note 11a 

1. 1920 Nag 164 (164) [A I R V 7] : 16 Nag L R 
196. 

1920 Pat 772 (772) [AIRY 7], (Where it is 
proved that the witnesses to a mortgage deed 
did not see the executant who was a parda¬ 
nashin lady but saw her signing the deed and 
impressing it with her seal through a pardah, 
which was hanging between them and the exe¬ 
cutant, and that one of the witnesses knew her 
by her voice, this is suliicient proof of proper 
attestation.) 

>1918 Pat 356 (358) [A I R V 5] (DB). (In the 
case of a mortgage deed executed by a parda¬ 
nashin lady it is not necessary that the wit¬ 
nesses should be actually inside the pardah 
and they are deemed to be present at the time 
of the execution of the document in such a 
case although they may be screened off from 
the executant by a pardah. Where the wit¬ 
nesses were on the other side of the pardah and 
after the deed was signed by the pardanashin 
ladies one L. H. who was present in the 
pardah when it was signed by the ladies took 
the bond outside to the witnesses and signed 
it himself as a guardian of a third executant 
< S’ and then the attesting witnesses signed the 
bond it was held that the bond was properly 
attested.) 

1916 Cal 884 (885) [AIR V 3]. 
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Sign with its grammatical variations and cognate expressions, shall, witbi 
reference to a person who is unable to write his name, include ‘mark,’ with its* 
grammatical variations and cognate expressions.”(1) 

This definition will apply to this Act if there is nothing repugnant to it in the- 
subject or context. There has been a difference of opinion as to whether the fact that* 
the present definition draws a distinction between signature and mark , in terms similar 
to that found in S. 50 of the Succession Act, 1865 (now S. 68 of the Succession Act, 
1925), constitutes such repugnancy. It was held by the High Courts of Calcutta(2) and 
of Bombay (8) and in the undermentioned case of the High Court of Madras(4) that a 
signature did not, for the purpose of these Acts, include a mark and that, consequently,. 
a witness who affixed his mark could not be said to have validly attested the docu¬ 
ment. The said decision of the High Court of Madras has been, however, reversed on 
appeal on the ground that the fact referred to above does not constitute any repug¬ 
nancy in the subject or context and that, therefore, a document may be validly attested 
by the attesting witness putting a mark' as a witness.(5) See also the undermentioned 
cases(6) which have held the same view as the last mentioned Madras case. 

An initial is equivalent to a signature. In other words a signature need not be 
a full signature.(7) 

It has been hold that it is sufficient if the attesting witness gets his signature- 
affixed for him by another with his consent.(8) 

It cannot be said that there is no execution of a document merely because the exe¬ 
cutant has signed it at the beginning or middle. In such cases the question would always- 
be, whether the party, not having signed it regularly at the end, yet meant to be 
bound by it as it stood. If it is ascertained that he meant to be bound by the document 
as a complete contract, the signature, wherever it is found on the document, would be 
sufficient for the purposes of its execution.(9) 

See also the undermentioned case.(10) 


13. Acknowledgment of signature need not be express.—The acknow¬ 
ledgment of the signature by the executant need not be express. It is sufficient if it can- 

Section 3 — Note 12 


1. For ‘Signed’ see also Note 31 on Section 18 of 
the Authors’ Commentaries on tho Limitation 
Act, 4th (1964) Edition. 

2. (’85) 11 Cal 429 (432) (DB). (Case under 
Succession Act.) 

3. (’79) 3 Bom 382 (384) (DB). (Case under 
Succession Act.) 

4. 1932 Mad 272 (274) [AIK V 19]. (Case under 
T. P. Act.) 

5. 1935 Mad 178 (181) [A I R V 22] : 58 Mad 
220 (DB). 

6. 1953 Nag 266 (267) [AIR V 40 C 113]. (Illi¬ 
terate person can be an attesting witness.) 

1936 All 576 *(578) [A I R V 23] : 58 All 1064 
(FB). (Case under Succession Act.) 

1944 All 61 (62) [A I II V 31] : I L R (1944) All 
186. (An illiterate person may attest by put¬ 
ting his mark.) 

+ 1937 Rang 293 (297) [AIR V 24] (DB). 

1914 All 306 (307) [AIR V 1]. 

(’05) 1 Nag L R 14 (16, 17). (A mark of attest¬ 
ing witness can be proved by other evidence.) 


(’98) 2 Cal W N 603 (605) (DB). (Attesting wit¬ 
ness need not be literate. A mark made by an 
illiterate man is sullicient attestation.) 

7. 1920 Oudh 87 (91) [AIR V 7] (DB). 

(’92) 15 Mad 261 (264) (DB). (Case under S. 50, 
Succession Act, X of 1*65.) 

8. 1957 Pat 4*5 (4*6) [A I R V 44 C 146] (DB). 
(A document can be attested bv an illiterate 
person, signature being affixed by the scribe.) 

1951 Pat 368 (369) : 28 Pat 158 (DB). (Affixture 
of a mark by the witness himself is not neces¬ 
sary.) 

f 1931 All 101 (102) [AIR V 18] : 53 All 1 (DB). 
(Signatures of Registering Officer and identify¬ 
ing witnesses — Overruled on another point in 
1932 All 527 [AIR V 19] (FB).) 

1927 Oudh 510 (511) [A I R V 14] : 3 Luck 113 
(DB). 

t (’0b) 33 Cal 861 (863, 864) (DB). 

9. 1955 Raj 91 (92) [A III V 42 C 30] : I L R 
(1955) 5 Raj 427 (DB). 

10. (’55) 59 Cal W N 580 (590). (Attestation 
clause stating that document was signed by one 
Ii in tho presence of the attesting witnesses 
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Ibe inferred from the conduct of the executant at the time of the signing of the docu¬ 
ment by the attesting witness.(l) 


14. “In the presence of the executant.” — For a valid attestation it is 
.necessary that the attestor should have signed in the presence of the executant: (1) It was 
held in the undermentioned case(2) following Brown v. Skirrow(S) that the expression 
^‘in the presence” means actual visual presence. In Lala Kundan Lai v. Aft. Mushar¬ 
rafi BegamfA) it was held by their Lordships of the Privy Council that the question 
whether an attesting witness signed his name in the presence of the executant is, in 
■each case, a question requiring full consideration of the whole circumstances and that 
it is not necessary that the executant should actually see the witnesses sign the docu¬ 
ment but that, if their signatures were made under circumstances that the executant, if 
he was minded to see the witnesses sign, could have done so, it was suflicient. Where 
the executant is pardanashin and the attestor signs the document when the executant 
is behind the purdah and cannot see the witnesses, it must be held that the attestor has 
not signed in the presence of the executant.(5) But where the executant, a lady who 
did not observe strict purdah , was inside the room while the attesting witnesses were 
outside in the adjoining verandah and there was no curtain in the door of the room 
a,nd the witnesses signed the instrument in the verandah, the witnesses were held to 
have signed the instrument in the presence of the executant.(5a) A scribe can be an 


H^ld it could not he said that attesting wit¬ 
nesses identified some ether person than 11.) 

Section 3 — Note 13 

1. 1957 Raj 180 (181) [A I R Y 44 C 71] : I L R 
(1955) 5 Raj 971 (DB). 

1951 Kutch 84 (85) [AIR V 38 C 56]. (Testator 
reading out his will and asking witness to 
attest it — Is an implied acknowledgment of 
execution.) 

1937 All 646 (650) [AIR V 24] : I L R (1937) All 
723 (DB). 

1924 All 256 (257) [A I R V 11]. (Note by attest¬ 
ing witness that he attested at the request of 
executant implies that executant had admitted 
the genuineness of his signature to him.) 

1877) 1 Bom 557 (560). (It is suflicient ack¬ 
nowledgment of his signature by the executant 
to his will if he makes the attesting witnesses 
understiind that the paper which they attest 
is his will, though they do not see him sign 
it, or observe any signature to the paper which 
they attest, provided that the Court is satis¬ 
fied that the testator’s signature was on the 
will when the witnesses attested it.) 

Section 3 — Note 14 

1.1 1939 P C 117 (121) [AIR V 26] : ILR (1939) 
Kar P C 222. 

1961 Orissa 178 (179) [AIR V 48 C 73] (DB). 
<’68) 24 Cut L T 461 (463). 

4*55) Madh B L J 1955 II C R 1546 (1548) (DB). 

1954 Nag 11 (13) [AIR V 41 C 2] : ILR (1953) 
Nag 281 (DB). 

<1938) 67 Cal L Jour 31 (34). 

1948 Nag 155 (158) [AIR V 35 C 57]: ILR (1947) 
Nag 649 (DB). (Executant signing in presence 
of two attesting witnesses — Evidence of wit¬ 


nesses signing in presence of each other — No 
evidence that execution and attestation was 
not done at same sitting — Witnesses must be 
held to have signed in presence of executant.) 

1937 Sind 47 (50) [AIR V 24] (DB). (Registrar 
is a receiving officer and cannot be an attestor.) 

1931 All 411 (412) [AIR V 18] (DB). 

[See also 1939 All 4 86 (488) [AIR V 26] (DB). 
(Statement by attesting witness a that attesting 
witnesses signed after document was read out 
and explained to executant and he signed;it— 
Implies that attesting witnesses signed in pre¬ 
sence of executant.)] 

2. 1931 Oudh 146 (151) [AIR V 18] : 6 Luck 
619 (DB). 

3. (1902) 85 L T 645 (645) : 18 T L R 59. 

4. + 1936 P C 207 (210) [AIR V 23] : 63 Ind 
App 326 : 11 Luck 346. (1933 Oudh 365 [AIR 
V 20] Reversed — Valid attestation depends 
upon the full consideration of circumstances.) 
[S'* also 1954 Nag 11 (13) [AIR V 41 C 2] : 

ILR (1953) Nag 281 (DB). (Definition does 
not insist that executant must have seen 
the attesting witness sign the instrument — 
1936 P C *07 [AIR V 23], Foil.) 

1937 All 273 (275) [AIR V 24] (DB). (Valid 
attestation can be proved bv other evidence.) 
(’89) 16 Cal 19 (24, 25) (DB). (Case under 
Succession Act, 10 of 1865, S. 50.)] 

5. 1931 Mad 140 (141, 145) [AIR V 18] : 54 
Mad 163 (DB). 

+ 1931 Mad 335 (337) [AIR V 18] (DB). 

1931 Oudh 146 (151) [AIR V 18]: 6 Luck 6l9 
(DB). (Pardanashin lady unaware of the fact 
of witnesses putting their signatures.) 

5a. 1954 Nag 11 (13) [AIR V 41 C 2] : ILR 
(1953) Nag 281 (DB). 
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attesting witness but from the mere fact that he signed at the end of the document it 
cannot be presumed that he must have signed in the presence of the executant.(5b)‘ 
Where at the time of attestation of a will the testator was insensible, it was held that 
the attestation could not be said to have been made in the presence of the executant.(6) 
Where a presumption of the execution of a will is drawn under S. 90, Evidence Act, 
it necessarily amounts to a finding that the attesting witnesses signed in the presence of 
the testator.(6a) 

The fact that the signatures of the witnesses appear to be written with different, 
ink or pens from that used to write the body of the document does not necessarily 
show that the witnesses were not present when the document was executed.(7) 


15. Onus of proof of attestation. — Where a document purports to be* 
attested by a person, it may, in the absence of anything to suggest the contrary, be 
assumed that the ordinary requirements of law were complied with. Thus, it may be- 
assumed that he signed the document after seeing the executant sign or after receiving 
the acknowledgment from the executant of his signature, and that the attestation was 
in the presence of the executant.(l) It may also be assumed that the executant signed 
first and the attesting witness afterwards.(2) Where the attestation of a document is not 
specifically challenged and the witness is'not cross-examined regarding the details of 
attestation his statement that the document was attested is sufficient to show that the 
attestation was made according to law.(3) 


16. Form of attestation. — There is no particular form for attestation. An 
attesting witness need not be formally described as such on the face of the document.(1) 
Nor is it necessary to have any formal attestation clause; ordinarily a string of signa¬ 
tures towards the end of an instrument or somewhere on the instrument without any 


explanation would be quite sufficient to show that the persons put their signatures by 
way of saying that they had seen the document executed or had received an acknowledg¬ 
ment to that effect.(2) Thus there can ‘be sufficient and adequate attestation notwith¬ 
standing witnesses signed against the signature of the mortgagor where he has signed 
the receipt clause and not where he has executed the document.(2a) But if it is proved 
that a person signed the document before the executant executed it, he cannot be said 


5b. 1957 Raj 180 (181) [AIR V 44 C 71] : ILR 
(1955) 5 Raj 971 (DB). 

6 . (1799) 99 E R 157 (159) : 1 Doug (KB) 241, 
Right d carter v. Price. 

6a. 1947 Pat 449 (451) [AIR V 34 C 148] (DB). 

7. 1925 Lah 430 (431) [AIR V 12] (DB). 

Section 3 — Note 15 

1. 1964 Raj 39 (41) [AIR V 51 C 11] : ILR 
(1964) 14 Raj 259. 

1958 Assam 56 (62) [AIR V 45 C 17] (DB). 
(Signatures by attestors in the presence of 
executant can be legitimately inferred from 
circumstances disclosed in the evidence.) 

(’58) 1958 W L It 462 (463). (Will-Signatures 
of two persons on the reverse side —Signatures 
not explainable otherwise than as attestation 
— Held maxim omnia praesumuntur rite esse 
acta applied and the document was valid.) 

1953 Cal 462 (464) [AIR V 40 C 170]: ILR 
1955) i Cal 94 (DB). 

1926 Oudh 209 (209, 210) [AIR V 13]. 


2. (Case of will.) 1953 Cal 462 (464) [AIR V 40 
C 170] : ILR (1955) 1 Cal 94 (DB). 

1931 Cal 806 (*07) [AIR V 18]. 

1926 Oudh 209 (209, 210) [AIR V 13]. 

3. 1964 Raj 39 (41) [AIR V 51 C 11] : ILR 
(1964) 14 Raj 259. 

1963 Madh Pra 286 (288) [AIR V 50 C 100]. 

1950 Nag 83 (84) [AIR V 37 C 26] : ILR (1950) 
Nag 321 (DB). (Party wanting to challenge, 
should, quite apart from raising it in his 
pleadings, cross-examine the witness.) 


Section 3 — Note 16 

1. 1959 Cal 243 (246) [AIR V 46 C 61] : ILR 

(1959) 1 Cal 431 (DB). ^ oQ . 

1916 Bom 123 (124) [AIR V 3] : 41 Bom 384 

(DB). 

2. 1929 Cal 123 (125) [AIR V 16] : 56 Cal 598 

(DB). . 

2a. 3 944 Bom 25 (26) [AIR V 31] : ILR (1944) 
Bom 388. 
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to be an attesting witnesses) 

17. Party as attestor. — A party to a deed, such as a co-executant, cannot 
be an attesting witness of that deed.(l) Nor can a person who signs on behalf of an 
illiterate executant also sign as attestor. (2) The reason is that a person cannot be an' 
attesting witness to his own act.(3) The definition of attestation implies that the attest¬ 
ing witness is a person other than the person who executed the document. (4) But where- 
a deed such as a mortgage is executed benami , the real owner though he may be consi¬ 
dered a party to the transaction is not a party to the deed as it stands and can validly 
attest the deed.(5) But the case of an agent executing a deed on behalf of his princi¬ 
pal is different, because in such a case the principal is in law the executant and thus 
being a party to the deed cannot validly attest it.(5a) 

Where the executant himself makes a mark in token of his signature, the scribe 
of the document who writes an explanatory note to the mark which would otherwise be 
unintelligible, cannot be considered to have signed “on behalf of the executant” and is 
not precluded from attesting the document as a witness.(G) So also, where the execu¬ 
tant merely puts a mark and a person thereafter signs on behalf of the executant, he is 
to be regarded as a competent attesting witness.(6a) 

A person who is interested in the money advanced under a deed of mortgage but 
who is not himself a party to the deed, can validly attest the deed.(7) 


18. Scribe as a witness. — It has been seen in Note 11 that unless a person 
signs with the intention of signing as a witness his signature would not amount to an 
attestation for the document. Where a person signs the document describing himself 
as a scribe and there is no indication that he intended to sign it as a witness also he- 



3. 1951 S C 477 (481) [AIR V 38 C 64] : 1952 

S CR 116 : 30 Pat 1210. 

1926 Cal 637 (638) [AIR V 13] (DB). 

1923 Nag 45 (46) [AIR V 10]. 

1916 Oudh 1*5 (186) [AIR V 3] (DB). 

(’09) 5 Nag L R 3 (4). 

(’80) 5 Cal 738 (739) (DB). 

[See however *920 Cal 784 (785) [AIR V 7] 
(DB). (A mortgage deed consisted of three 
sheets of paper. The mortgagor signed the 
second sheet in the presence of two witnesses, 
who also signed at the foot of the sheet as 
having witnessed the signature of the mort¬ 
gagor. Then some addition was made and a 
third sheet was added including other pro¬ 
perties in the mortgage. The third sheet was 
signed by the mortgagor in the presence of 
the same witnesses who had signed the second 
sheet — Held that there was a sufficient com¬ 
pliance with S. 59, T. P. Act, and to validate 
the third page of the mortgage deed, it was 
not necessary for the two witnesses to sign 
the third page of the deed.)] 

Section 3 — Note 17 

1. 1965 S C 1738 (*739, 1740) [AIR V 52 C 297]: 
1966 (1) S C R 153. 

1931 Oudh 285 (286,287) [AIR V 18] : 7 Luck 
41 (FB). (Benami mortgage—Real mortgagee can 
be attesting witness.) 

1954 Mad 126 (m) [AIR V 41 C 48], 

(’10) 7 Ind Cas 735 (736) (Cal). 

*(’10) 37 Cal 526 (535) (DB). 


(1881) 7 Q B D 516 (519) : 50 L J Q B 316 (317). 
Seal v. Claridcje. 

2. 1958 Pat 566 (5«b) [AIR V 45 C 185]. 

1932 Mad *72 (274) [AIR V 19]. 

1927 Sind 1 IS (120) [A I R V 1 1 ] ; 19 Sind L R 
322. (Scribe of the document can attest.) 

1925 Oudh 737 (737) [AIR V 12]. 

19!i2 Cal 168(1* 9,170) [AIR V 91:49 Cal 438(DB>. 
1921 Cal 276 (276) [AIR V 8] (DB). 

1919 Cal 650 (551) [AIR V 6] 46 Cal 522 (DB). 
[See also (’74)11 Bom HCli 67 (89). (Case- 
under Succession Act 1865.)] 

3. 1925 Oudh 787 (737) [AIR V 12]. 

4. 1951 Oudh 285 (287) [AIR V 18] : 7 Luck 41 
(FB). (Attestation of benami mortgage by real 
lender is valid.) 

+ 1932 Mad 272 (274) [AIR V 19]. 

(’10) 7 Ind Cas 735 (736) (Cal). 

5. 1931 Oudh 285 (287) [AIR V 18] : 7 Luck 41 
(FB). 

5a. 1954 Mad 126 (128) [AIR V 41 C 48] 

1954 Pat 360 (363) [AIR V 41 C 127] (DB). 

6 1958 Pat 566 (568) [AIR V 45 C 185]. 

1926 Oudh 209 (21C) [AIR V 13] (1922 Cal 168 
AIR [V 9], Distinguished.) 

6a. 1954 Pat 360 (363) [AIR V 41 C 127] (DB). 

7. 1965 S C 1738 (1739, 1740) [AIR V 52 C 2971: 
1966 (1) SCR 153. (Lender of mortgage amount 

not party to mortgage deed can validly attest 
the same.) 

(’ll) 12 Ind Cas 531 (531) (DB) (Bom). 
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'Cannot be deemed to be an attesting witness. (1) It cannot, however, be said as a 
matter of law that a scribe cannot be an attesting witness. It is a question of fact 
which must be determined on the facts and circumstances of each case. (2) "Where the 
^circumstances show that he was present and witnessed the execution of the document 
and intended to sign also as a witness, he would be an attesting witness. (3) Of course 
a scribe who signs expressly as an attesting witness is clearly an attesting witness. (4) 
The mere fact that a person is the scribe or that he puts the word “scribe” after his 


Section 3 — Note 18 

X. 1925 P C 89 (91) [AIR V 12]. (A person sign¬ 
ing to signify bis approval of the transaction is 
not attesting witness.) . . 

1952 Punj 237 (238) [AIR V 39]. (Person signing 
before signatures of testator and attesting wit¬ 
ness on will stating that the will was in bis 
band and that it bad been read out to the testa¬ 
tor and understood by him — Held be was 
acting as a scribe and not as attesting witness.) 

1942 Bom 291 (296) [A I R V 29] (DB). (There 
were two columns in the document one for 
signature of witnesses and another for execu¬ 
tants. The witnesses before their signature pre¬ 
fixed the word Saksbi (witness). The scribe 
also having left no place for his signature signed 
in the witnesses’ column by pre-fixing the word 
Li i.e., Likhitan before his signature — Held , 
scribe had not signed as a witness.) 

•f 1940 Rang 134 (135) [A I R V 27] : 1940 Rang 
L R 199. (Scribe can perform the dual role of a 
scribe and attesting witness.) 

1930 All 223 (223) [AIRY 17] : 52 All 434 

(DB). 

.1926 Rang 145 (145) [AIR V 13]. 

1925 Oudh 737 (738) [AIR V 12j. 

1921 Upp Bur 1 (2) [AIR V 8] *. 4 Upp Bur Rul 
- 78. (Where the writer of the document signed 
* it and added the words “writer under license 
No. 20,” and the mortgagee also signed his name 
under the word “mortgagee,” held that neither 
of them acted in the capacity of attesting wit¬ 
ness.) 

1920 Bom 249 (250) [A I R V 7] : 44 Bom 405 

1920 Low Bur 173 (173) [AIR V 7] (DB). 

1919 Pat 411 (412) [AIR V 6] 1 4 Pat L Jour 511 

191K Pat 210 (211) [AIR Y 3] (DB). (Scribe des¬ 
cribing as attestor of document — Pact should 

be established.) 

+ (’13) 35 All 254 (256) (DB). 

.(’12) 8 Nag LR 17 (18). . . 

+ (’10) 6 Nag L R 152 (155). (Attestation is not 

a matter of spirit and intention but of form.) 
[See alto 1917 Oudh 31 (32) [AIR Y 4]. (Scribe 
writing deed is not attesting witness even if it 
is executed in his presence.)] 

2. 1957 Raj 180 (181) [A I R V 44 C 71] : I L R 
(1955) 5 Raj 97L (DB). (Scribe’s signature 
found at end of document—Fact is not suffici¬ 
ent to presume that he must have signed in the 
presence of executant.) 

Iy56 Him Pra 58 (b0) [AIR Y 43 C 27]. 

1953 Cal 462 (463) [AIR V 40 C 170]: 1LR (1955) 
1 Cal 94 (DB). 


(’50) 1950-2 Mad L Jour 262 (264). (Decision in 
1918 Mad 491 [AIR V 5] 41 Mad 535 held un¬ 
affected by 1925 P C 89 [A I R V 12]). 

1940 Oudh 83 (84) [A I R V 27] : 15 Luck 285 
(DB). (Scribe cannot become an attesting wit¬ 
ness by his mere statement in writing that the 
money was paid in his presence.) 

1940 Rang 134 (135) [AIR V 27] : 1940 Rang 
L R 199. 

192* Cal 150 (151) [AIR V 13] (DB). 

(’13) 19 Ind Cas 589 (590) (DB) (Mad). 

(’97) 1897 All W N 146 (146) (DB). 

3. 1950 Cal 401 (405) [AIR V 37 C 149] : ILR 
(1951) 1 Cal 34 (DB). 

+ 1940 Rang 134 (135) [AIR V 27] : 1940 
Rang L R 199. 

1927 Sind 118 (120) [A I R V 14] : 19 Sind L R 
322. 

1924*Rang 139 (140) [AIR V 11] : 1 Rang 557. 

1921 Cal 208 (208) [A I R V 8] : 48 Cal 61 (DB). 
(Attesting witness under S. 68, Evidence Act 
has tho same meaning as that under S. 59 of 
this Act.) 

+ 1918 Mad 491 (491) [A I R V 5] : 41 -Mad 535 
(DB). 

1917 Mad 473 (474) [AIR V 4] ; 39 Mad 1035 
(DB). 

1917 Low Bur 139 (140) [AIR V 4]. 

(’97) 1897 All W N 146 (146) (DB). (A scribe is 
not necessarily an attesting witness to the deed 
written by him — If the scribe has signed a 
mortgage deed with a view to testify to the fact 
of the execution of the deed by the executant 
he is an attesting witness to the deed within 
the meaning of S. 69.) 

(’01) 5 Cal W N 454 (455). (Though described 
as a writer only.) 

1915 Mad 1062 (1052) [AIR V 2] (DB). 

(’13) 19 Ind Cas 589 (590) (DB) (Mad). 

See alto (’98) 20 All 532 (633).] , ^ 

But see 1933 Sind 257 (256) [AIR \ 20J (DB). 
(A writer of a deed who has not signed it as 
a witness but has as a matter of fact been a 
witness of execution is a competent attesting 
witness — Question of his intention not con- 
sidcred—1929 Sind 217 [AIR V 16], Foil.) 

1929 Sind 217 (218) [A I li V 16] : 24 Sind L R 
223 (DB). (Signature of scribe along with the 
fact that he witnessed the execution—Scribe 
held to be attesting witness — Question whe¬ 
ther he signed it intending to witness the 
execution was not ;considered—Submitted not 
correct.)] 

4-. 1930 Cal 750 (752) [AIR V 17] (DB). 

1928 Bom 267 (268) [AIR V 15] (DB). 

1916 Bom 123 (125)[AIR V 3] : 41 Bom 3S4(BB). 
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name will not, in itself, show that he has not put his signature on the document by 
way of saying that he has seen the instrument executed. Such a signature often occurs 
under the heading “witness” or at least among a host of signatures put down without 
3tny explanation but obviously as the signatures of the witnesses. Such signatures 
would be those of attesting witnesses. (5) 

19. Sub-Registrar and persons identifying before Sub-Registrar, as 
witnesses. — There is a conflict of opinion as to whether the signature of a Sub- 
Registrar or of the identifying witness at the time of registering the document is that 
of an attesting witness. According to the High Court of Madras, the signatures of the 
registering officer and of the identifying witnesses before him would be valid attesta¬ 
tion within the meaning of this Act, if the other essentials necessary under this defini¬ 
tion (namely, that the executant should have acknowledged his signature to them and 
that they should have signed in the presence of the executant) are satisfied, (l) A 
similar view has been taken by the Calcutta,(2) Nagpur,(3) Patna(-l) and Sind(5) 
Oourts. But a contrary view has been taken by the Allahabad,(G) Bombay,(7) Oudh(8) 
and Rangoon(O) Courts. According to this view, if it were held that registration and 
what might happen at the time of registration might take the place of execution and 
attestation, which according to the language of the Act must precede registration, the 


5. 1950 Cal 401 (406) : [AIR V 37 C 149] : ILR 
(1951) l Cal 34 (DB). 

+ 1929 Cal 123 (125) [AIR V 16] : 66 Cal 598 
(DB). 

Section 3 — Note 19 

1. 1929 Mad 1 (2) [AIR V 16]: 52 Mad 123 (FB). 
(Signatures though made alio intuitu.) 

+ 1938 Mad 959 (962) [AIR V 25] (DB). 

*1935 Mad 178 (181) lAlR V 22] : 58 Mad 220. 
1932 Mad 272 (274) [AIR V 19]. (Sub-Regis¬ 
trar must sign in the presence of executant to 
be an attestor.) 

1931 Mad 335 (338, 339) [AIR V 18] (DB). 

2. f 1934 Cal 772 (774) [AIR V 21] : 61 Cal 525. 
(Endorsement by Sub-Registrar, unless made in 
presence of executant, is not proper attestation 
under T. P. Act.) 

t (’34) 150 Ind Cas 762 (763) (Cal). 

1 1930 Cal 750 (752) [A I R V 17] (DB). (There 
must be affirmative proof that Sub-Registrar 
signed in the presence of executant.) 

1929 Cal 123 (126) [AIR V 16] : 56 Cal 598 (DB). 
1928 Cal 154 (156) [AIR V 15] (DB). (Court will 
take judicial notice of the endorsement of Sub- 
Registrar.) 

(1900) 27 Cal 169 (171) (DB). (Case under Suc¬ 
cession Act.) 

(’85) 11 Cal 429 (433) (DB). (Do.) 

(’81) 6 Cal 17 (19) (DB). (Do.) 

(’75) 1 Cal 150 (151). (Do.) 

3. 1949 Nag 149 (152) [AIR V 36 C 61] : I L R 
(1948) Nag 621 (DB). (Endorsement of Sub- 
Regis tar under Ss. 58 & 59 — No evidence that 
he signed in presence of executant — Registrar 
could not be treated as attesting witness.) 

1936 Nag 171 (172) [AIR V 23]. (Sub-Registrar’s 
endorsement of the acknowledgment by the 
executant of the document is attestation.) 

1934 Nag 1 (12) [AIR V 21] : 30 Nag L R 62 (DB). 


4. 1922 Pat 402 (404) [AIR V 9] : 1 Pat 300 
(DB). (Case under Succession Act, S. 50.) 

5 1929 Sind 217 (216) [AIR V 16] : 24 Sind 
L R 223 (DB). 

1928 Sind 93 (94) [AIR V 15]. 

6 . 1932 All 527 (531, 532, 533) [AIR V 19] • 54 
All 1051 (FB). (1931 All 101 [AIR V 18], Over¬ 
ruled. Witness must sign as an attesting witness ) 

1936 All 712 (716) [AIR V 23] (DB). (Proof of 
due registration is no proof of attestation.) 

7. 1948 Bom 322 (324) [AIR V 35 C 82] (DB). 
(Person attesting must do so as attesting 
witness — Endorsement of Sub-Registrar and 
signature of identifying witnesses cannot be 
treated as those of attesting witnesses.) 

1947 Bom 396 (399) [AIR V 34 C 113] : I L R 
(1947) Bom 457. (Signature of Sub-Registrar or 
of identifying witness at time of reg stering 
document is not due attestation which must 
precede registration—1936 Bom 94 [A I R V 23] 
and S. N.No.498of 1941 D/- 2*-7-t9~43, Rel. on.) 

1936 Bom 94 (9«) [AIR V 23]. (Endorsement by 
Sub-Registrar on document is about admission 
of execution and not of attestation.) 

[But see 1926 Bom 267 (268) [AIR V 15] * 52 
Bom 219 (DB).] J ’ 


S. 1933 Oudh 365 (367) [AIR V 20] : 9 Luck 12 
(DB). (Reversed on another point in 1936 P C 
207 [A I R V 23].) 

+ 1931 Oudh 146 (150) [AIR V 16] : 6 Luck 619 
(DB). 

[See also 1939 Oudh 213 (222) [AIR V 26] (DB). 
(Case under Succession Act — No presumption 
of due attestation can be made from registra¬ 
tion endorsement.) ] ° 


9. f 1939 Rang 211 (212, 213) [AIR V 26] : 1989 
Rang L R 388. 

[See also 1928 Rang 101 (102) [AIR V 15] * 5 
Rang 772. (Doubted.)] 


4 T. P. 13. 
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entire spirit of the enactment would be broken. Further, neither the Sub-Registrar 
nor the identifying witnesses at the time of the registration purport to sign as attesting 
witnesses of the execution of the document. In Surendra v. Beliari Singh , (10) the 
question came up before the Privy Council on appeal from the Full Bench decision of 
the Allahabad High Court in Luchaman v. Surendra. (11) Their Lordships referred to 
the conflict of opinion in India on this point but refrained from giving any decision 
thereon. They, however, pointed out that even assuming that the Sub-Registrar or the 
identifying witness before him may be an attesting witness it was necessary that the 
other essentials for attestation referred to above should have been complied with and 
that such facts must be proved and not assumed. See also the undermentioned 
cases(12) to a similar effect decided after the abovesaid Privy Council decision. In 
the undermentioned recent case the Kerala High Court, (13) making a distinction 
between documents which become complete and valid only on registration and others 
which do not require registration, has observed that while the Sub-Registrar and the 
identifying witnesses may or may not become attesting witnesses in the former case 
they may become so in the latter case provided the requirements of law as to attesta¬ 
tion are complied with. 


20. Registered.—If a document has been registered under the law for the time 
being in force, i. e., the law that was in force on the date of the document, it will be 
deemed to be “registered” for the purpose of this Act. Thus, a document executed 
while the law of 1877 (Act III of 1877) was in force and registered according to that- 
law, will be a document “registered” for the purpose of this Act, though such registra¬ 
tion may not operate as notice under the proviso to Explanation I added to the clause¬ 
beginning with the words “a person is said to have notice”. 

A document which is required to be registered under the law for the time 
being in force, but is not so registered, is not effective for the purpose for which it is 
created. Thus, a mortgage which is required to be registered but is not registered in 
accordance with laxo is not valid as a mortgage. (1) So also a lease required to be 


lO. 1939 P C 117 (120, 121) [AIRY 26] : I L R 
(1939) Kar (P C) 222. 

1 1. 1932 All £27 (531, 533) [AIR V 19] : 54 All 
1011 (FB). 

12. 1962 Mad 111 (117) [AIR V 49 C 19] : ILR 
(ifl62) Mad 1 (FB). (1929 Mad 1 [AIR V 16] 
(FB), Overruled.) 

1961 Orissa 178 (179, 180) AIR V 48 C 73] (DB). 
(Sub-registrar and identifying witnesses affixing 
their signatures to registration and endorsement 
admitting execution of deed —No evidence that 
their signatures were affixed in the presence of 

the executant—Due attestation held not proved.) 

1959 Cal 243 (247) [AIR V 46 C 61] : ILR (1959) 
1 Cal 431 (DB). (1929 Mad 1 [AIR V 16] (FB), 
Dissented from to the extent that it lays 
down that the identifier who signs registration 
endorsement becomes an attesting witness.) 

1958 Cal 440 (443) [AIR V 45 C 111] (DB). (1953 
Cal 462 [AIR V 40] Rel. on.) 

(’58) 24 Cut LT 461 (463). 

1957 Raj 180 (181) [AIR V 44 C 71] : ILR (1955) 
5 Raj 971 (DB). (Case under Succession Act.) 
1953 Cal 462 (465) [AIR V 40 C 170] : ILR (1955) 
1 Cal 94 (DB). 

1953 Nag 339 (340) [AIR V 40 C 146] : ILR 


(1953) Nag 507 (DB). (Absence of evidence that 
Sub-Registrar signed endorsement in presencer 
of executant — Endorsement does not by itself 
prove execution and attestation of deed. 1940 
Nag 382 [AIR V 27] Dissented from.) 

1952 Nag 83 (90) [AIR V 39] : ILR (1952) Nag 
189. (Executrix admitting her thumb impres¬ 
sion before Sub-Registrar—Identifying witnesses- 
also affixing thumb impression in his presence 
—Absence of evidence however of Sub-registrar 
having signed in their presence—He cannot be 

examined as attesting witness.) 

1951 Punj 305 (308) [AIR V 38 C 72] (DB). (1939' 
P C 11 [AIR V 26] Rel. on.) 

(1938) 67 Cal L J 31 (34). 

13. 1965 Ker 32 (34) [AIR V 52 C 13]. 

Section 3 — Note 20 

1. (’91) 18 Cal 556 (569) (FB). (Mortgage bond 
— Description of property mortgaged insuffi¬ 
cient to identify it.) , .... 

1924 Cal 348 (348) [AIR V 11] (DB). (Fictitious 

property included to secure registration in parti- 
cular office — Registration is invalid.) # 

(’02) 29 Cal 654 (660). (Mortgage deed registered 
bv officer having no jurisdiction.) 

(’85) 7 All 590 (593, 594) (DB). 
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registered but not registered (2). See also the undermentioned cases (3). 

21. Actionable claim. — The expression “actionable claim” was originally, 
before the year 1900, defined in S. 130 of the Act, and that definition ran as follows : 

“A claim which the Civil Courts recognise as affording grounds for relief is actionable 
whether a suit for its enforcement is or is not actually pending or likely to become necessary.* * 

This definition was practically the same as what in English law is known as a chose 

in action . The expression ‘‘a chose in action” in England is used to describe all 

personal rights of property which can only be claimed or enforced by action and not 

by taking physical possession^l) claims enforceable by taking physical possession 

being known as choses in possession^ la) 

The definition given above was very wide and prima facie included even mere 
rights to sue, and mortgage-debts. Thus, it was held that a right of a minor to set 
aside a transfer of his properties which had been executed by his guardian during his 
minority on the ground that the guardian exceeded his powers, was an actionable 
claim which could be transferred.(2) As regards mortgage.debts there was a conflict of 
opinion as to whether they could be regarded as actionable claims. According to one 
view such debts were legal vested estates in land and not actionable claims.(3) The 
reason on which this view seems to have been based was that otherwise the old S. 135 
of the Act under which the assignee of an actionable claim could not recover from 
the debtor more than what he had paid for the assignment, was inconsistent with a 
mortgage being an interest in land.(4) According to a contrary view mortgage-debts 


(*83) 5 All 599 (601) (DB). (Execution of bond by 
father on minor son’s behalf — Registration of 
bond without the minor being represented — 
Held, bond did not affect minor’s interest in 
immovable property.) 

(’81) 7 Cal 196 (198) (DB). (Bond intended to 
give a lien upon specific immovable property — 
Registered in Book No. IV, instead of in Book 
No. 1.) 

Also see S. 59, Note 6. 

2. + (’07) 5 Cal L Jour 188 (191). (Kobala deed 
registered after lapse of 30 days from date of 
order passed by District Registrar under Sec¬ 
tion 75.) 

(’87) 14 Cal 449 (451) (DB). (Lease deed regis¬ 
tered by officer having no jurisdiction.) 

(’73) 5NWPH CRyl (93) (DB). (Registered 
document differs from duly registered docu¬ 
ment.) 

3. 1954 S C 316 (319) [AIR V 41 C 76] : 1954 
S C R 919 '. 33 Pat 313. '(Document presented 
by agent not authorised in manner prescribed 
under S. 33, Registration Act — Registration is 
void.) 

1931 P C 52 (56) [AIR V 18] : 58 Ind App 58: 10 
Pat 481. (Presentation by person having no 
valid power of attorney.) 

1921 P C 8 (10) [AIR V 8] : 48 Cal 509 : 48 Ind 
App 127. (Inclusion of property not belonging 
to mortgagor and not intended to form security 
—Registration is invalid.) 

1954 Orissa 195 (197) [AIR V 41 C 59] : ILR 
(1954) Cut 298 (DB). (Document (deed of gift) 
governed by S. 46, C. P. Tenancy Act — Deed 
is not compulsorily registrable under general 
law of registration—Contravention of sub-s. (3) 


of S. 46 of Tenancy Act—Deed is invalid on 
that account — It cannot become so on account 
of its non-registration under the general law.) 

1948 Oudh 223 (224, 225) [AIR V 35 C 8l] : 23 
Luck 268. (Registration of gift deed—Necessary 
formalities gone through and provision* of 
Ss. 34, 35, 58 and 59, Registration Act, com¬ 
plied with by Sub-registrar - Deed becomes 
“duly registered” — Validity of registration is 
not affected by omission to go through subse¬ 
quent formalities such as the endorsement of a 
certificate under S. 60 of the Registration Act.) 

1941 Oudh 41 (42) [AIR V 28] : 16 Luck 99 
(DB). (Registration in wrong registration office 
is invalid.) 

1926 Rang 17 (18) [AIR V 13] : 3 Rang 39S (DB). 
(Presentation by wrong person.) 

(1900) 23 All 233 (240, 242) : 28 Ind App 15 
(PC). (Deed presented by attorney after the 

death of the executant—Registration is invalid.) 

Section 3 — Note 21 

1. 1965 Andh Pra 410 (412) [AIR V 52 C 991. 
1959 Cal 328 (334) [AIR V 46 C 90] : ILR (1959) 

2 Cal 325 (DB). (Benefit under commercial 
letter of credit.) 

(1902) 2 K B 427 (430) : 71 L J K B 712, Tor- 
kington v. Magee. 

la. 1965 Andh Pra 410 (412) [AIR V 52 C 99]. 

2. (’86) 12 Cal 470 (472) (DB). 

3. (’01) 4 Oudh Cas 210 (213) (DB). 

(’94) 16 All 313 (315) (DB). 

4. See the cases cited in foot-note 3. 

[See also (’94) 21 Cal 568 (579, 580) (FB). (Per 
Prinsep, J.)] 
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were actionable claims.(5) 

On the other hand the old definition of actionable claim excluded claims in 
respect of which the cause of action had not arisen.(§) 

The present amended definition has now removed the difficulties experienced 
before, by excluding from it debts secured by mortgages of immovable property or by 
hypothecation or pledge of movable property, and by including claims in respect of 
which the cause of action may not have arisen but may accrue in the future.(7) An 
actionable claim now means a claim to — 

(1) any debt, other than a secured debt,(8) or 

(2) any beneficial interest in movable property not in the possession of 

the claimant, which the Civil Courts recognise as affording grounds 
for relief. 


A transfer of a right in immovable jmoperti/id) or a transfer of a right to 
movable property(10) is not a transfer of an actionable claim even though the owner 
is not in possession. 

A mere right to sue cannot be subject of transfer by virtue of S. 6, cl. (e) 
and cannot be considered as either a ‘‘debt” or a beneficial interest in movable 
property.(11) Thus, a claim for damages after breach of a contract is not an actionable 
claim.(12) But the benefit of a contract in respect of movable property, before breach 


5. (’94) 21 Cal 792 (798) (DB). 

(’94) 21 Cal f 68 (574) (FB). 

(’94) 16 All 315 (317) (FB). 

(’95) 18 Mad 454 (451) (DB). 

(’86) 12 Cal 546 (550) (DB). (Case under Civil 
P. C.) 

(’86) 12 Cal 505 (508) (DB). (Assumed.) 

6 . (’96) 16 All 265 (267, 269) (FB). 

(’06) 30 Mad 235 (237) (DB). 

7. 1965 Andh Pra 410 (412) [AIR V 52 C 99l. 
1932 All 345 (347) [AIR V 19] : 54 All 499 (DB). 

(Claim to unpaid dower is actionable.) 

1W30 Sind 77 (79) [A I R V 17] : 24 Sind L R 
160. 

1928 Mad 1133 (1134) [AIR V 15]. 

1917 Mad 928 (929) [AIR V 4]: 40 Mad 683 

(DB). (Transfer of mortgage debt held not an 
actionable claim within the meaning of S. 132. 
Hence the assignee was held not to take the 
assignment subject to the liabilities and equi¬ 
ties to which the transferor was subject.) 

8. 1965 Andh Pra 410 (412) [AIR V 52 C 99]. 
1963 Assam 11 (151 [AIR V 50 C 4 : ILR (1962) 

14 Assam 484. (Debt secured by hypothecation 
of standing crop — Not an actionable claim— 
Transfer of right to -.recover debt—S. 130 (2) 
does not apply.) 

1941 Lah 337 (*40) [AIR V 28] (DB). (Part 

assignment of debt is actionable claim.) 

[See dsn 1938 Cal 377 (381) [AIR V 25] ? : 62 Cal 
51 (DB). (The obligation on the agent’s part 
to account to his principal cannot be assigned 
being merely a right to sue — Where however 
an account having been stated, certain sum is 
found due to the agent from the principal, 
such an account stated becomes a debt and so 
an actionable claim.) 


(If a “debt” be implied from the mere ack¬ 
nowledgment of receipt of money (pahunch in 
Sind), the claim to that debt is an actionable 
claim.)] 

9. 1939 Oudh 122 (125) [AIR V 26]. 

(1900) 3 Oudh Cas 215 (228) (DB). (Transfer 
by heir of his acquired right to share < in 
inheritance although heir was not in possession, 
held not transfer of actionable claim. 13 Cal 


29 7 relied on.) 

f (’86) 13 Cal 297 (298, 299) (DB). 

[See (’98) 20 All 468 (469) (DB). (Transfer by ft 
usufructuary mortgagor of his interest in the 
property is not transfer of actionable claim 
It is transfer of land itself subject to a mort¬ 
gage.)] 

lO. (’88) 11 Mad 445 (447) (DB). (Transfer of 
ownership of an elephant. 13 Cal 297, fol¬ 
lowed.) 

1 1. 1966 Guj 6 (12) [A I R V53 C 2] : I.L B 
(1964) Guj 928 (DB). (Right which consignor 
lias in the contract of bailment or the goods 
bailed to railway administration is not an 
actionable claim.) 

1951 Pat 415 (417) [AIR V 38 C 107] (DB). 

1927 Rang 39 (40) [AIR V 14]. (Claim for mesne 
profits becomes very nearly a mere right to sue 
for accounts if it involves accounts as to value 


of produce) „ „ . 

939 Oudh 122 (125) [AIR V*26]. (Transfer by 
quondam minor of immovable property alienate 
by his guardian, after lapse of prescribed period 

[S?e aJso 1923 Mad 177 (178) [AIR } > \°J‘ 
(Transfer of arrears of rent along with the 
immovable property - Suit by transferee for 

the rent not barred by S. 6 (e).)J 


1938 Sind 24 (26) [AIR V 25] : 32 Sind L R 640 1 2. See Note 22. 
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of the contract, would be a beneficial interest in movable property, not in possession 
of the claimant and would therefore be an actionable claim.(18) A claim for damages 
for a wrong is not an actionable claim within the meaning of the definition.(14) 

22. Debts. — A “debt” is a sum of money which is now payable or will 
become payable in future by reason of a 2^esent obligation^ 1) Where there is no 
existing obligation, there is no l ‘debt”.(2; 

For the purposes of the Code of Civil Procedure it has been held that a debt 
does not include any sum of money which may or may not become due or the payment 
of which depends upon contingencies which may or may not happen.(3) Thus, a sum 
of money payable on contingency is not a debt within the meaning of the Code of 
Civil Procedure and cannot be attached in execution.(4) The definition in this section 
is wider and includes conditional or contingent debts. It has, however, been held in 
the undermentioned cases(5) arising under this Act that a debt would not include a 
sum of money the payment of which depends upon a contingency which may or may 
not happen. All these cases follow Haridas Acharja v. Baroda I\ishore{($) which is a 
leading case on the interpretation of the word “debt” for the purposes of the Code of 
Civil Procedure. It is submitted that these cases, in so far as they exclude contingent 
debts from the category of debts for the purposes of this Act, are not correct. A debt 
must be a liquidated sum of money or a certain sum of money.(7) Thus, a claim for 
damages for breach of contract(8) or a claim for mesne profits(9) or a claim to share 
in the profits of a village(lO) is not a claim for any liquidated sum and is not a debt. 
But if any ascertained amount is found to he recoverable as a result of a breach 
of contract it will be a debt as, for example, where the contract itself fixes the 

1933 All 642 (645, 646) [A-1 R V 2o] : 55 All 814 
(DB). (Claim for unliquidated damages for 
breach of contract.) 

(’99) 22 Mad 13* (143) (DB). (Case under Suc¬ 
cession Certificate Act, 18-9.) 

(’08) 7 Cal L 3 our 658 (660) (DB) (Do). 

8 . 1939 Cal 715 (716) [AIR V 26] : I L R (1939) 
2 Cal 341 (DB). 

1934 Oudli 240 (241) [A I R V 21] : 10 Luck 26 
(DB). (Surplus left with the vendee is a debt.) 

1933 All 642 («4t) [AIK V 20] : 55 All 814 (DB). 
1930 Oudli 88 (89) ]A I R V 17] : 5 Luck 547 
(DB). (Claim for interest by way of damages.) 
1923 Bom 4< 3 (403) [A I R V 10] : 47 Bom 719 
(DB). (Because it is mere right to sue.) 

1923 Nag 67 68) [Alii V lOj. iDamages based on 
chitty, containing the value of articles borrowed 
not a debt). 

1917 Mad 358 (361) [AIR V 4] (DB). (A mere 
right to sue in the case of a contract is appli¬ 
cable only to cases where there has been a com¬ 
plete breach sounding in damages and where 
the specific enforcement of the contract cannot 
be obtained.) 

1914 Lah 510 (511) [AIRY 1] : 1914 Pun Re 
No. 106 (DB). 

+ (’09) 36 Cal 345 (351) (DB). 

[See also 1921 Cal 796 (798) [A I R V 8] (DB). 
(Claim for unliquidated damages for breach of 
contract is not assignable.)] 

9. 1927 Rang 39 (40) [AIR V 14]. (Claim for 
mesne profits where taking of accounts is 
necessary.) 

1924 Pat 551 (553) [AIR V 11] : 3 Pat £75 (DB). 

10. (’42) 1942 Nag L Jour 30 (33). 


13. See Note 24. 

14 . 1965 Andh Pra 410 (412) [AIR V 52 C 99]. 

Section 3— Note 22 

1. (’09) 36 Cal 936 (938) (FB). 

1937 Bom 382 (383) [A 1 R V 24], (Amount due 
under policy is debt though payable in future.) 
*1935 Cal 756 (757) [AIR . V 22] : 63 Cal 578 
(DB). (Benefit of an obligation to pay money.) 
t 1935 Nag 2 (4) [A I Ii V 22] : 31 Nag L Ii 142. 
(Right to damages is not a debt.) 

2. See Note 26. 

3. See Section 60, Note 7 of the Authors’ 
Commentaries on the Civil Procedure Code 
7th (1963) Edn. 

[See also 1917 Mad 79 (80) [AIR V 4] : 40 Mad 
302 (DB). (The maintenance allowance to be 
received m monthly instalments is not a debt.) 
(’ll) 11 Ind Gas 422 (424) (DB) (Cal) (Do.)] 

4. Seo Section 60, Note 7 of the Authors’ 
Commentaries on the Civil Procedure Code, 7th 
(1963) Edu. 

5. 1935 Nag 2 (4) [AIR V 22] : 31 Nag L R 142. 
1927 Sind 78 (82) [Allt V 14] ; 22 Sind L R 1 

(DB). 

6. | (1900) 27 Cal 38 (42) (DB). (Maintenance 
allowance not duo is not a debt) 

7. *1932 P C 32 (33, 34) [AIR V 19] : 59 Ind App 
41 : 11 Pat 266. (Payment of revenue on lessee’s 

default—Debt.) 

(’42) 1942 Nag L Jour 30 (32). 

1937 All 470 (471) [AIR V 24] : I L R (1937) All 
666 (DB). (Right to recover balance of consi¬ 
deration from mortgagee is an actionable claim.) 
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( 2 ) 

( 8 ) 

(4) 


damages.! 11) A sum is not the less liquidated because of the mere fact that a 
calculation will have to he made before determining the exact amount.(l2) 

The following are all debts within the meaning of this Act : 

(l) Book-debt.(13) 

A debt separated from the security given therefor.(14) 

Arrears of rent or other monies which have become due.(l5) 

Consideration in money left in the hands of vendee to be paid to a third 
peison,(l6) so also the balance of consideration remaining with the 
vendee after discharge of the debts quoted,(17) so also the unpaid 
consideration on a usufructuary mortgage bond;(l8) but not the 
consideration due on a mere money bond.(19) 

(5) Provident fund money in the hands of an employer.(20) 

(6) Money to be recovered under an unpaid bill.(21) 

(7) Servant’s wages when they become due.(22) 

(8) Arrears of annuity though charged upon immovable property,(23) so also 

arrears of rent which are a charge on the tenure or holding of the 
tenant.(24) 


(9) A claim to money deposited for the due performance of a duty.(25) 

(10) A claim to earnest money upon failure of the other party to perform his 
part of the con tract.(26) 


1 1. 1935 Nag 2 (4) [AIR Y 22]: 31 Nag LR 142. 
(1849) 2 H L C 679 (598) : 9 E B 1213 (1220), 
Blackkam v. Drake. 

[But see 1952 Raj 187 (1S8) [AIR V 39] : ILR 
(1952) 2 Raj 5.] 

12. 1934 Mad 461 (463) [AIR V21]: 57Mad 1074 
(D13). (Principal's amount in the hands of the 
agent even before accounts are struck is a debt.) 

[See aho 1930 Bom 409 (111) [AIR V 17] (DB). 
(Cross-transactions between plaintiff and 
defendant —On adjustments of rates certain 
amount found due to plaintiff — Plaintiff 
assigning this amount to another — Held , 
subject of assignment was actionable claim.) 
1924 Nag 145 (146) [AIR V ll]. (Claim for 
money which might be found due on taking 
accounts.) ] 

13. 1939 Sind 288 (289) [AIR V 26] : ILR 
(1939) Kar 344 (DB). (Debt of Rs. 1500u/- due 
to firm — Suit by two partners m their own 
name for its recovery — Plaintiffs pleading 
agreement by all partners that plaintiffs alone 
would be entitled to the suit debt— Held the 
debt was undoubtedly an actionable claim and 
that the agreement amounted to transfer of an 
actionable claim.) 

1921 Mad 137 (13b, 139) [AIR V 8] : 44 Mad 196 
(DB). 

14. * 1931 P C 245 (247, 248) [AIR V 18] : 58 
Ind App 323 : 59 Cal 377. 

3 935 All b37 (838) [AIR V 22]. 

15 (’13) 40 Cal 650 (651) (FB). (Rent due.) 

1960 Cal 378 (379) [AIR V 47 C 95] : ILR (i960) 
1 Cal 745 (DB). 

1944 Pat 129 (134) [AIR V 31] (DB). (Arrears of 
rent and royalty.) 


1925 Pat 310 (312) [AIR V 12] : 4 Pat 43 
(DB). (Rent due.) 

1923 Pat 165 (166) [AIR V 10] (DB) (Do.). 

16 . 1938 All 544 (545) [AIR V 25]. 

1 7. 1934 Oudh 240 (241) [AIR V 2l] : 10 Luck 
26 (DB). 

18. 1936 Lah 196 (198) [AIR V 23] (DB). 
(It is unperformed part of the contract.) 

19. 1930 Lah 100 (101) [AIR Y 17]. (Money 
bond—Even suit cannot be filed to recover the 
balance, hence no actionable claim.) 

20 . 1944 Cal 335 (337) [AIR V 31]: ILR (1943) 

2 Cal 325. (There is a “debt” accruing between 
the making of each deposit and the date on 
which it becomes payable to the member and 
the payment is at least conditional or con¬ 
tingent.) 

f 1935 Cal 756 (758) [AIR V 22] : 63 Cal 578 
(DB). 

21. 1939 Cal 715 (716) [AIR V 26] : ILR (1939) 

2 Cal 341 (DB). 

22. (’66) 5 Suth WRSCC Ref 3 (4) (DB). 

23 . 19*5 P C 165 (166) [AIR V 22]: 62 Ind App 
255 : 63 Cal 1. 

[S<’« also 1936 Pat 527 (530) [AIR V 23]. 
(Annuity payable under deed of wakf.) ] 

24 . 1925 Pat 310 (312) [AIR V 12] : 4 Pat 43 
(DB). (See section 65 of Bengal Tenancy Act.) 

25 (’34) 1934 Mad W N 577 (579). (Such 
claim is analogous to a claim due under an 
insurance policy.) 

26 . 1952 Raj 187 (1S8) [AIR V 39] : ILR 
(1952) 2 Raj 5. 
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23. Debt ripened into a decree. — Tbe word “debt’’ would clearly include 
« decree debt also but such a debt would not; be an actionable c ] aim.{l) The reason 
is that tbe original debt has alrealy been put in action and relief granted thereon. 
The contrary view taken in the undermentioned cases(2) that a decree constitutes an 
actionable claim is no longer good law in view of the Supreme Court decision noted 
below.(2a) It has also been held by Bbagawati J. in the above Supreme Court 
decision that a decree to be passe 1 in future on the debt also does not come within tbe 
definition of an actionable claim.(2b) Hence tbe following decisions(B) bolding that 
a claim which-has been put in action will, nevertheless, be an actionable claim until 
the decree is actually passed must also be held to be no longer good law. 

24. Beneficial interest in movable property. — The benefit of a contract 
in respect of moveable property is a beneficial interest in movable property.(l) 
A liability under such a contract cannot be said to be a beneficial interest in movable 
property. It was held in tbe undermentioned case(2) where B contracted with A for 
the purchase of goods at a fixed price and agreed to pay damages if A suffered any 
loss on account of B’s refusing to take delivery at that price, that B’s right under the 
-contract was coupled-with a liability and hence could not be considered an actionable 
•claim within the meaning of this Act. The interest of a partner in the partnership i 3 a 
beneficial interest in movable property though, being in the constructive possession of 
the partner, it is not an actionable claim.(2a) But a partner’s right to call upon 
another partner to furnish an account in respect of the dissolved partnership is a 
beneficial interest in movable property not in the possession of the claimant.(3) 
The right to purchase shares in a company at an agreed price or even an option to do 
-so is a beneficial interest in movable property.(Ba) A copyright is a beneficial 
interest in movable property but the owner cannot be said to be not in possession of 
-such right. It is therefore not an actionable claim.(4) A claim to mesne profits is 
one for damages and is not a claim to any beneficial interest in movable property .(5) 
The interest which a member of a provident fund has in the monies standing to his 

Section 3 — Note 23 Section 3 — Note 24 


1. 1955 SC 376 (398,399) [AIR V 42 C 66] : 
1955 SCR 1369. (Per Bhagwati J.) 

1928 Mad 478 (478) [AIR V 15] : 51 Mad 681 
:(DB). 

1921 Mad 113(114) [AIR V 8] (DB). (Decree 
partakes the nature of property and not action¬ 
able claim.) 

(1900) 24 Bom 502 (503) (DB). (L2 Cal 6l0 
followed.) 

(*86) 12 Cal 610 (612) (DB). 

2. 1951 Pat 415 (417) [AIR V 38 C 107] (DB). 
1939 Mad 543 (545) [AIR V 26] (DB). 

(1900) 23 Mad 449 (455) (DB). (Right under a 
judgment is actionable claim, even though of a 
foreign Court.) 

2a. 1955 S C 376 (398, 399) [AIR V 42 C 66] : 
1955 SCR 1369. (Per Bhagawati J.) 

2b. 1955 S C 376 (399) [AIR V 42 C 66] : 1955 
SCR 1369. 

3. 1939 Cal 715 (716) [AIR V 26] : ILR (1939) 
2 Cal 341 (DB). 

1914 Mad 512 (525) [AIR V 1] : 37 Mad 238 
(FB). (Even though the matter is ripe for 
judgment.) 


1. 1957 Nag 31 (44) [AIR V 44 C 13]. 

1934 All 960 (962) [AIR V 21]. (Contract to pur- 
chase ‘Gur’.) 

(’07) 9 Bom L R 838 (843) (DB). 

(’07) 9 Bom L R 119 (121). 

( 07) 9 Bom L R 114 (118). (Benefit of contract 
is in view of the definition of “actionable 
claim” inT. P. Act as amended by Act 2 of 1890 
assignable by notice.) 

*(’0B) 33 Cal 702 (708). (Affirmed in 34 Cal 289.) 
[But see 1966 Guj 6 (12) [AIR V 53 C 2]. (Goods 
balled to railway administration — No benefi¬ 
cial interest in the goods consigned to trans¬ 
ferees by the consignor.)] 

2. 1936 Nag 37 (39. 40) [AIR V 23] : 31 Nag LR 
Sup 154. 

2a> 1950 Nag 89 pi) [AIR V 37 C 29] : ILR 
(1950) Nag 355. 

3. 1925 Sind 72 (75) [AIR V 12]. 

3a. 1966 Cal 134 [AIR V 33 C 261 (DB). 

4. f 1939 All 305 (308) [AIR V 2d] : I L R (1939) 

All 275 (DB). (It is movable but intangible 
property.) 

5. 1924 Pat 551 (553) : 3 Pat 575 (DB). (It is 
mere right to sue.) 

[See also (’83) 9 Cal 695 (697) (DB).] 
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credit in the fund is a beneficial interest in the fund, and a claim to such interest is- 
actionable claim.(G) 

A contract for the purchase of immovable property does not create any interest 
in the property. Nor is the benefit of such a contract an actionable claim inasmuch a 3 
i is not a beneficial interest in movable property. But it has been held that such a. 
right is assignable, though not as property or as an actionable claim.( 7) 

As obsened bj Mi. Justice Coutts-Trotter, the Transfer of Property Act does 
not give aii exhaustive and exclusive enumeration of what is assignable by the law of 
ndia and that by virtue of S. 23 (b) of the Specific Relief Act, 1877, all contracts 
capable of specific performance may be assigned, except those of the class prohibited 

iLbv* 28 0t the Specific Relief Acfc -( 8 ) (Now see S. 15 of the Specific Relief Act,. 

iyb3J. 

It has been held in the undermentioned case(9) that a claim to recover back 
earnest money and part purchase-money which had been given to the proposed vendor 
under a contract of sale of immovable property, is a beneficial interest in movable 
property withm the meaning of this section. It is submitted that the claim would be a 
debt rather than a beneficial interest in movable property.(lO) (See also Note 22.) 

Courts - ^ Pas Peen heM in the undermentioned case(l), that the 
woi^. s i\ il Couits in this section do not include all Courts exercising jurisdiction of 
a civil nature and do not include Revenue Courts having exclusive jurisdiction over 
certam matters, and that a claim for profits which is exclusively cognizable by a 
Revenue Court is not an actionable claim within the meaning of this section. It is- 
submitted that this view is not correct. A Civil Court means a Court which can try 

suits and proceedings of a civil nature. A suit for profits is clearly a suit of a civil 

nature, even though it is triable by a particular Court. It has been held by their 
Lordships of the Privy Council in Nilmoni Singh v. Taranatli Mukhcrjee,( 2) that'a Rent 
Court which had exclusive jurisdiction over certain classes of cases arising out of the- 
Bengal Rent Act was a Civil Court. Their Lordships observed as follows : 

It must be allowed that in those sections there is a certain distinction between the 

Civil Courts there spoken of and the Rent Courts established by the Act, and that the Civil 

Couits referred to in S. 77 (of the Bengal Rent Act) and the kindred sections, mean Civil' 

Courts exercising all the powers of Civil Courts, as distinguished from the Rent Courts, which 

only exercise powers over suits of a limited class. In that sense there is a distinction between 

the terms; but it is entirely another question whether the Rent Court does not remain a Civil 

Couit in the sense that it is deciding on purely civil questions between persons seeking their 
civil rights.”l3) 


B. 1944 Cal 335 (337) [AIR V 31j : ILR (1943) 2 
Cal 325. 

7. 1928 P C 174 (176) [AIR V 15] : 55 Ind App 
243 : 51 Mad 533. 

1962 Mad 378 (379) [AIR V 49 C 102]. (Right to 
reconveyance of land — Assignable — 1928 P C 
174 [AIR V 15], Rcl. on.) 

1954 Assam 95 (96) [AIR V 41 C 35]. 

1917 Mad 358 (361) [AIR V 4] (DB). 

[See also 1953 Mad 409 (412) [AIR V 40 C 151]. 
(An agreement to sell immovable property 
does not create any interest in the said pro¬ 
perty unless a sale deed is executed conveying 
the property.)] 

8 . f 1917 Mad 35* (361) [AIR V 4] (DB). (Con¬ 
tract for the conveyance of land — Executory.) 

Also see S. 6, Note 17. 


9. 1927 Sind 78 (82) [AIR V 14] : 22 Sind L R 

1. (Though a claim for damages included there¬ 
in.) 

10. 1952 Raj 1*7 (188) [AIR V 39] : ILR (1952) 
2 Raj 5. See Note 2 on Article 70 of the 
Authors’ Commentaries on the Limitation Act> 
4th (1905) Edu. 

Section 3 — Note 25 

1. 1934 All 155 (159) [AIR V 21] : 56 All 624 
(FB). 

2. + (’83) 9 Cal 295 (300,301): 9 Ind App 174 
(PC). 

3. See Note 2 on S. 5 in the Authors’ Commen¬ 
taries on the Code of Civil Procedure, 7th- 
(1963) Edn. 
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26. “Accruing”. — In Webb v. StentonX 1) Brefcfc, M. B. observed : 

“The law has always recognized two kinds of debt. First, a debt payable at the time, 

and secondly, a debt due at the time but solvcndum in futuro .It seems to me that. 

the meaning of “accruing debt” is a debt debitum in praesenti solvendum in Juturo , and it 
goes no further. It does not comprise a probable debt—i. e., anything which may probably 
soon become a debt.” 


And Lindley, L. J., in the same case observed : 

“Apart from authority, I understand any legal or equitable debt —but there must be a- 
debt, and an accruing debt to be a sum of money which is payable in the future by reason 
of an existing obligation. An accruing debt is therefore a debt which is not yet actually 
payable, but is represented by an existing obligation.” 


It follows from the above observations that rent in respect of a period still in 
existence is not a debt at all as there is no existing obligation and consequently a claim 
to such rent is not an actionable claim. As stated by the Allahabad High Court in 
Lachman v. Jarbandhan, (2) an actionable claim is a claim to a debt’ existent, 
accruing, conditional or contingent. The last four words do not alter the situation if 


there is no debt, 
existence is an 
Madhavan Nair, 


A contrary view namely that rent in respect of a period still in 
accruing debt ’ within the meaning of this section, was held by 
J., in the undermentioned case. (3) It is submitted that this view is 


not correct. In the case of provident fund monies standing to the credit of a member 
of the fund, which are payable to him under the Provident Fund Rules, not immedi¬ 
ately or each year, but upon the happening of a prescribed event (e. g. retirement*, 

there is a debt accruing between the making of each deposit and the happening of the 
prescribed event. (4) 


<( t> 27 - Conditional and contingent debt. — A contingent debt is first of all a 

debt,” the payment of which is dependent upon a contingency.(l) A debt, the relation. 

ship gi\ ing rise to which does not yet exist, is not a contingent debt inasmuch as a debt 

involves, as has been seen in Note 22, an existing obligation or an existing relation 

upon which it rests. In In re Aviet Stephens{ 2) it was held by the High Court of 

Rangoon that a debt due from potential customers in the future, who are not yet 

ascertained or ascertainable, and with whom no present relation exists giving rise to 

any possibility of any future liability, is not a debt. In coming to this conclusion 
Braund, J., observed as follows: 


‘ There are four classes of debts described: existing debts, accruing debts, conditional debts 

and contingent debts. A debt, the relationship giving rise to which does not yet exist, is 

clearly not a contingent debt. It appears to me that I must treat these four classes as the only 

classes of debt that the definition intends to embrace. Prima facie a liability to arise in the 

future on the part of an unknown person out of a relationship, contractual or otherwise, which 

does not yet exist, cannot, on any ordinary use of language, be described as a “debt”: still less 

can it be described as an ‘existing’ debt. Neither can it bo ‘accruing’ or ‘conditional’ and, in 

my view, it cannot be‘contingent’. A contingency is something that may happen in future 

which affects a present relationship. For instance, a contingent interest, such as a contingent 

life-interest, presupposes an existing interest which may or may not develop into an interest in 

possession. The interest is there all the time. It is even saleable as such. It seems to me that- 

when S. 3, Transfer of Property Act, refers to an ‘existing’ debt, it intends thereby to exclude a 
debt which does not yet exist at all.” 


Section 3 — Note 26 


Mad 974 [AIR V 3] followed.) 


1. (1883) 52 L J Q B 534 (587, 588) : 11 Q B D 
518. 

2 . t 1928 All 193 (193) [AIR V 15] : 50 All 507 
(DB). 

3 . 1926 Mad 1173 (1176) [AIR V 13] (DB). (1916 


4 . (’43) 47 Cal W N 441 (446, 447.) 

Section 3 — Note 27 

1 . (1826) 108 E R 134 (135) : 4 L J (OS) K B 
3 76, Clayton v. Gosling. 

2 .* 1938 Rang 1 (4) [AIR V 25], 
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In Viswanath v. Mulrajf 3) it was held by the High Court of Bombay that a 
olaim to the policy monies under a life policy was a debt not payable in praes&nti but 
a. conditional and contingent debt, the contingency being the death of the assured and 
the condition, the proof of the death of the person entitled to the policy. This case 
went up on appeal to the Privy Council. Their Lordships held that the right to monies 
accruing becoming due under a life insurance policy was an actionable claim but did 
not say whether it was so as being a contingent or conditional debt.(4) In Virjivandas 
v. Mag an Lcil(o) also, it was held that the amount due under the policy w'as a debt but 
it was not decided whether it was a conditional or contingent debt. In the under, 
mentioned Sind case(6) the right to recover the insurance money payable under life 
policy vas held to be an actionable claim as being a beneficial interest in movable 

propeity. In the case noted below,(7) the amount accruing due to a member of a 

provident fund scheme under which the payment could only be demanded upon the 
happening of a prescribed event, was held to be a debt, the payment of which was 

conditional or contingent. Following the Privy Council decision in Mulraj v. Viswa - 

nath( 7a) it has been held in the undermentioned case(8) that a right to receive 
proceeds of a business is an actionable claim. 


28. Notice. — The old provision as to notice was as follows : 

A person is said to have ‘notice’ of a fact when he actually knows that fact> or when, but 
for wilful abstention from an inquiry or search which he ought to have made, or gross negli¬ 
gence, he would have known it, or when information of the fact is given to, or obtained by, his 
agent under the circumstances mentioned in the Indian Contract Act, 1872, section 229.” 

The present paragraph with the explanations and provisos was substituted for 
"the original provision mentioned above, by the Transfer of Property (Amendment) 
Act, 1929. 


The definition of notice contained in this paragraph is of general application 
and not merely confined to this Act.(la) 

This paragraph deals with two classes of notice, namely, actual notice and 
constructive notice.(lb) 

To give notice of a fact to a person is to bring that fact to his knowledge. 
When the information conveyed is express and it brings home knowledge directly to a 
party the notice is said to be actual notice.(lc) Actual notice must, in order to 
constitute a binding notice, be definite information given by a person interested in the 
thing in respect of which the notice is issued.(l) Actual notice embraces all degrees 
and grades of evidence, from the most direct and positive proof to the slightest 
evidence, from which a Court would be warranted in inferring notice. It is a question 
of fact and it may be proved by evidence like any other fact.(2a) It is not established 
by proof of casual conversation(2) much less by proof of what would be constructive 


3. (’ll) 11 Ind Cas 964 (966) (DB) (Bom.) 

4. (’13) 37 Bom 198 (209) : 40 Ind App 24 (PC). 

5. IP37 Bom 382 (383) [AIR V 24]. (1L Ind Cas 
964, followed.) 

6. 1937 Sind 181 (183) [AIR V 24] : 31 Sind 
L R 98 (DB). (Actionable claim includes ordi¬ 
nary and endowment policies.) 

7. 1944 Cal 335 (337) [AIR V 31] : I L R (1943) 
2 Cal 325. 

7a. (’13) 37 Bom 198 (209): 40 Ind App 24-(PC). 

•S. 1951 Assam 56 (57) : [AIR V 38 C 29] : ILR 
(1951) 3 Assam 1 (DB). 


Section 3 — Note 28 

la. 1964 Mad 202 (204) [AIR V 51 C 57]. 

lb. (’63) ILR (1963) Guj 575 (582). 

lc. (’63) ILR (1963) Guj 575 (583). 

1. 1928 All 159 (161) [AIR V 15] : 50 All 328 
(DB). (Person is not bound to attend to vague 
rumours or statements by mere strangers.) 

2a. (’63) ILR (1963) Guj 575 (583). 

2. (1868) 37 L J Cb 881 (882) : L R 3 Ch A 488, 

Lloyd v. Banks. 

(1861) 9 W R (Eng.) 880 (882) : 7 Jur (NS) 1263, 
North British Insurance Co. v. Hallett. 
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notice. It must be shown that the mind of the person has, in some way, been brought 
i>o an intelligent apprehension of the fact in such a way that reasonable man would act 
upon the information so acquired and would regulate his conduct by the information 
which has thus come to his knowledge.(3) A statement to a would.be purchaser of 
property that a third person “has a claim” over the property, is not sufficient notice of 
a deed if it is not disclosed at the sale.(4) A notification in a newspaper would not 
be actual notice to the subscriber of the paper unless his attention is drawn to the 
^said notification.(5) Actual notice before purchase of property is notice at the time of 
the purchase.(6) 

Constructive notice is knowledge which the Courts impute to a party upon a 
presumption so strong that it cannot be allowed to be rebutted, that the knowledge 
must have been communicated.(7) “The doctrine of constructive notice,” said Lord 
Brougham in Kennedy v. GreenX 8) 

“depends upon two considerations; first, that certain things existing in the relation or the 
conduct of parties, or in the case between them, beget a presumption so strong of actual know¬ 
ledge that the law holds the knowledge to exist, because it i3 highly improbable it should not; 
and next, that policy and the safety of the public forbids a person to deny knowledge while he 
is so dealing as to keep himself ignorant, or so as that he may keep himself ignorant, and yet 
all the while let his agent know, and himself, perhaps, profit by that knowledge.’’ 

The doctrine of constructive notice had its origin in equity.(8a) 

The section refers to five classes of constructive notice— 

(1) Notice imputed to person by reason of wilful abstention from enquiry; 

see Note 29. 

(2) Notice imputed to person by reason of gross negligence; see Note 30. 

(3) Notice by registration of instrument; see Note 34. 

(4) Notice by possession of immovable property. 

(5) Notice to agent. 


The broad principle underlying the doctrine of constructive notice is that a 
person who is bound to make an inquiry and fails to do it should be held to have 
notice of all facts which would have come to his knowledge had he made the inquiry.^) 


(1865) 55 E R 918 (919) : 35 Beav 317, Re 

Tichener. 

(1880) 14 Ch D 406 (419) : 49 L J Ch 465 (469), 
Saffron Walden Second Benefit Building 
Society v. Iiayner . 

(1856) 35 L JXh 186 (188): LR 1 Eq 121, 
Edwards v. Martin . 

3 . (1868) L R 3 Ch A 488 (490, 491): 37 L J Ch 
881 (882), Lloyd v. Banks. 

[See also (1880) 14 Ch D 406 (409) : 49 L J Ch 
465 (468), Saffron Walden Second Benefit 
Building Society v. Iiayner .] 

4. (1797) 30 E R 1114 (1118) : 3 Yes 478, Jol- 
land v. Slainbridgi . 

5. 1929 Cal 736 (737) [AIR V 16]. 

B. (1733) 24 E R 1046 (1047): 3 P \Y 243, Jones 
v. Thomas. 

7. (’63) I L R (1963) Gui 575 (583). 

1928 All 159 ( i 61) [AIR V 15] : 50 All 328 

y 0>B). 

‘<1859) 44 E R 1380 (1383) : 28 L J Ch 311, Espin 
v. Pemberton. 


(1851) 68 E R 586 (589) : 9 Hare 449, Hewitt v. 
Loose More. (Per Turner, V. C.) 

(1791) 145 E R 926 (928) : 2 Anst 432, Plumb y. 
Fluitt. 


8. (1834) 4 E R 266 (274) : 3 My & K 699. 


8a. (’63) I L R (1963) Guj 575 (583). 

^*71(DBf at 114 (14?) [AIR V 51 C 38 " J : 44 Pat 

1954 Cal 367 (368) [A I R Y 41 C 124] : 1954 Cri 
L Jour 132 : I L R (1956) 1 Cal 2L7. 

1952 Mad 265 (266) [AIR V 39]. (Possession of 
mortgagee is notice to purchaser of property, of 
all the equities in favour of mortgagee.) 

1937 Oudh 301 (308) [AIR V 24] (DB). (Property 
subject to maintenance charge sold—Purchaser 
knowing existence of several other maintenance 
allowances but failing to make inquiries - Pur¬ 
chaser held had constructive notice of charge ) 

1932 Mad 305 (30<, 309) [AIR V 19] : 55 Mad 519 
(DB). (In the case of holdings under a ganom, 
Kuzhikanom and other similar demises, the 

tenants do as a matter of fact expect renewals_ 

A melkanomdar therefore who does not make 
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Where, on the other hand, a person :s not bound to make an inquiry, he cannot be' 

charged with constructive notice of the facts that might have been ascertained on such 

enquiry.(10) Again, where a fact, of which a person has notice, would not put him- 

on inquiry as to the matters in question, it cannot be constructive notice of such 
matters.(ll) 


enquiries whether the tenant has a renewal in 
his favour should be deemed to have con¬ 
structive notice of the renewal and the 
melcharth cannot be enforced as against the 
kanomdar.) 

1982 Mad 115 (118) [A I R V 19] : 55 Mad 320 
(DB). (Mortgagor as plaintiff in mortgage suit is 
under a duty to Court to implead all parties 
interested in the property. His omission to 
search the register amounts to gross negligence, 
sufficient to lix him with constructive notice 
cf a sub-mortgage.) 

(’2b) 108 Ind Cas 291 (293) (Mad). 

1923 Mad 5G3 (564) [A IR V 10] (DB). (Posses¬ 
sion of land by third party is constructive 
notice of his rights therein.) 

1923 Sind 50 (53) [AIR V 10] : 1G Sind L R 278 
(DB). 

1915 Cal 478 (481) [A I R V 2] : 42 Cal 625 
(DB). (Public sale to person — Constructive 
notice cannot be imputed to the same extent as 
to one at a private sale.) 

(’12) 16 Ind Cas 811 (Sl4) (DB) (Cal). (Where the 
party could not have learnt the facts by in¬ 
quiry, he is not prejudiced because he did not 
inquire.) 

(’ll) 35 Bom 269 (271). (Purchaser of property is 
bound to make inquiry regarding title of person 
in possession.) 

(1910) 12 Bom L R 940 (946). 

(’05) 7 Bom L R 407 (410) (DB). 

(’83) 7 Bom 139 (145) (DB). 

(’69) 6 Bom H C R O C 59 (61). (Purchaser of 
land is bound to inquire into title of tenant in 
possession.) 

(’63) 3 Mad H C R 294 (296) (DB). (A purchaser 
from a-member of a Hindu family.) 

(1862) 1 Mad H C R 298 (300) (DB). (Persons 
dealing with managers of pagoda bound to in¬ 
quire about their extent of authority.) 

(1901) 2 Ch 750 (761) : 71 L J Ch 76 (83). In re 
Alms Corn Charity v. Bode. 

(1888) 13 App Cas 333 (34S) : 57 L J Ch 986. 
Earl of Sheffield v. London Joint Stock Bank. 
(Knowledge that the interest of the person dealt 
with is limited one — Duty to enquire — 
Constructive notice to the party dealing with 
him.) 

(1885) 54 L J Ch 991 (995) : 53 L T 116, Earl cf 
Gainsborough v. Watcombe Co. (Subsequent 
mortgagee or purchaser is bound to make en¬ 
quiry of mortgagor's or vendor’s title.) 

(1869) 7 Eq 427 (433) *. 3» L J Ch 545 (547). 
Davies v. Sear. (Where part of an estate, agreed 
to be let upon building leases, was sold and the 
purchaser had notice of the existence of an 
archway, which on the completion of the build¬ 
ing was to be the only access to the adjoining 


land, it was held that the state of the property 
being such as to put the purchaser upon in¬ 
quiry, he was fixed with constructive notice of 
the right of way.) 

(1868) 16 W E (Eng) 777 (779) : L E 6 Eq 252, 
Morland v. Cook. 

(1865) 34 L J Ch 646 (649): 12 L T 815, Leigh v. 
Lloyd. 

(1863) 32 L J Ch 520 (521) : 8 L T (N S) 446, 
Parker v. Whyte. 

(1858) 44 E R 1053 (1064) : 27 L J Ch 521,. 
Knight v. Bowyer. (Gibson v. Ingo, 6 Hare 112, 
Foil.) 

(1857) 53 E R 274 (279) : 24 Beav 47, Jones v. 
Williams. (Mortgagee informed that there was 
“charge” affecting property—Mortgagee treated 
to have notice of all charges.) 

(1857) 53 E E 269 (273) : 26 L J Ch 690, More¬ 
land v. Richardson. (Mortgagee of a burial* 
ground has notice of the purposes to which it 
is devoted and is bound by rights of burial, 
temporary or in perpetuity, granted by bis 
mortgagor, while left in possession.) 

(1857) 44 E R 194 (200) : 7 De G M & G 497, 
Mayor v. Murray. 

(Ib56) 52 E R 1123 (1124) : 22 Beav 299, Harvey 
v. Smith. 

(1847) 67 E R 1103 (1108) : 6 Hare 112, Gibson, 
v. Ingo. 

(1840) 49 E R 243 (245) : 4 Beav IS, Farrow v. 
Reed. 

(1836) 40 E R 266 (274): 3 My & K 659, Kennedy 
v. Green. 

(1813) 12 R R 94 (98) : 2 B & B 290, Eyre v. 
Dolphin. 

lO. 196 4 Pat 144 (147) [AIR V 51 C 38] : 44 
Pat 271 (DB). (Usufructuary mortgagor retain¬ 
ing possession on payment of rent agreeing to 
sell to mortgagee—Subsequent transferee cannot 
be fixed with notice of the agreement.) 

(1910) 12 Bom L L 940 (946). (Person acquir¬ 
ing title to or interest in property—No duty to 
search for subsequent titles or interests.) 

(’09) 33 Bom 53 (62) (DB). 

(1854) 52 E R 5 (8) : 18 Beav 11 : 3 W R 189, 
Harryman v. Collins. (Notice of a covenant is 
not a notice whether it has been performed or 
not.) 

1 1. (1879) 11 Ch D 790 (794, 796) : 43 L J 
Cli 611 (613). Allen v. Seckham. (The mere 
fact of there being windows in an adjoining, 
house which overlooks a purchased property, is 
not constructive notice of an agreement giving 
a right to the access of light to them, because 
windows are frequently made in situation 
where they are liable to be obstructed.) 

*x<(’72) Ind App Suppl Yol 40 (45) : It Beng L B- 
46 (PC). 
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The question of constructive notice is a question of fact which falls to be 
■determined on the evidence and circumstances of each case.(11a) 

In dealing with questions of constructive notice in India, English decisions in 
regard thereto should be carefully applied. They should be applied only where the 
■circumstances are really similar.(12) 


2q - Wilful abstention from enquiry. — A wilful abstention is a designed or 
intentional abstention for the purpose of avoiding the probable consequences of the act 
abstained from. Thus, where a man is aware of the fact that if he made an enquiry he 
might learn something which affects his interests, and purposely or designedly abstains 
from making such enquiry with a view to avoid knowledge, it is wilful abstention.(1) 
It has been held that the words “wilful abstention from inquiry or search” mean such 
•abstention from inquiry or search as would show want of bona fide s on the part of the 
party.(2) It is necessary, however, in order to impute notice to a person of a fact by 
reason of his wilful abstention from an enquiry or search that it must have been inquiry 
or search which he ought to have made. The “duty” denoted by the words “which he 
ought to have made does not refer to any duty which a man owes to a third person 
but means a duty which, as a reasonable and prudent man, he owes to himself. In Agra 
Bank v . Barry f 3) Lord Selborne observed as follows : 

“It has been said in argument that investigation of title and enquiry after deeds is ‘the 

duty of a purchaser or a mortgagee’; and no doubt, there are authorities which do use that 

language. But this, if it can properly be called a duty, is not a duty owing to the possible 
ho ldt r of a late nt title or security. It is merely the course which a man dealing bona tide in 


11a. 1980 Punj 296 (298) [AIR V 47 C 102] 
(DB). (Property in possession of tenant sold 
by A in favour of B — Sale deed reciting that 
out of the consideration Rs. 9000 had been left 
with B to be paid within two months—Pro¬ 
perty put up for sale after 4 years in execution 
of decree against B—Sale 'proclamation not 
showing that property was subject to any 
charge—Property purchased by C in auction — 
Held in the circumstances C had no notice of 
charge.) 

1951 Cal 398 (400) [AIR V 38 C 102] (DB). 

1916 Oudli 154 (2) (155) [AIR V 3]. (Circum¬ 
stances held not sufficient to impute knowledge 
of contract of sale to party.) 

1923 Bom 155 (L60, 161) [AIR V 10] (DB). 
(Deposit by executor of various amounts in 
separate accounts with Bank—Accounts kept 
for long time as such—No constructive notice 
to the Bank of the deposits being trust properties 
under will can be inferred.) 

(’13) 17 Cal \\ N 224 (226) (DB). (Purchaser 
causing search to be made of books in Registry 
office extending up to the year Bhadra 1300— 
He must be presumed to have notice of regis¬ 
tered instrument entered in register of that 
year—Presumption cannot be rebutted by his 
mere statement that the search was unsuc¬ 
cessful.) 

12. 1932 Mad 305 (309) [AIR V 19] : 55 Mad 
519 (DB). 

<’13)17 Cal W N 224 (226) (DB). (Search in 
Registry othce —• Document found entered in 
register admitted to have been searched—Pre¬ 
sumption of notice recognised by English deci¬ 


sions which is based on reason and common- 
sense should be applied.) 

Section 3 — Note 29 

C 2* (24) [AIR V 31] : ILR (1944) 
Kar (PC) 73. (Mortgage by deposit of title 
deeds in favour of A by B—Subsequent mort- 
gage by B to C Title deed stated to be with A 
—No enquiry by C from A—C held must be 
deemed to have had notice of A’s mort^a^e ) 

mi I>at 144 (146) [AIR V 51 C 38] : 44 Pat 
271 (DB). 

1952 Mad 265 (266) [AIR V 39]. (Mortgagee in 
possession—Mortgagor selling property to third 
person Failure of purchaser to make enquiries 
of mortgagee whether he has any rights other 
than as usufructuary mortgagee amounts to 
wilful abstention or gross negligence—Purcha¬ 
ser is bound by existing equities in favour of 
mortgagee.) 

)952 Nag 106 (109) [AIR V 39] : ILR (1953) Nag 
6 m 4. (Not making sufficient enquiry ) 

*(1900) 13 CP LR 48 (40). 

(1855) 52 E R 612 (615) : 24 L J Ch 490. Green- 
slade v. Dare. 

1941 Mad 707 (708) [AIR V 28] (DB). 

2. 1904 Pat 144 (146) [AIR V 51 C 38] : 44 Pat 

271 (DB). J 

(’95) 22 Cal 185 (203) (SB). (Per Sale J., in 
judgment appealed.) 

t 1937 Oudli 301 (308) [AIR V 24] (DB). (Pur¬ 
chaser of family property knowing it to be sub¬ 
ject to several maintenance charges.) 

(1900) 13 C P L R 43 (46). 

3. (1874) L R 7 E A' I Ap 135 (157). (Cited in 

22 Cal 185 (203).) ' 
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the proper and usual manner for his own interest, ought, by himself or his solicitor, to follow 
^ ith a view to his own title and his own security. If he does not follow that course the 
omission of it may be a thing requiring to be accounted for or explained. It may be evidence, if 
it is not explained, of a design inconsistent with bona fide dealing, to avoid knowledge of the 
true state of the title”. (4) 

A person refusing a registered letter addressed to him must be taken clearly to 
abstain wilfully from making enquiry which he ought to make and, consequently, will* 
under this section be imputed with the notice of its contents.(5) In the undermen¬ 
tioned cases(6) it was held that a person purchasing property situated within a 
municipality and assessed to taxes was bound to inquire if any taxes were due, and 
that his omission to do so would be a wilful abstention from an inquiiy which he ought 
to have made. 


30. Gross negligence. —Negligence is the omission to take such care as, under 
the circumstances it is the duty of a person to take.(la) Baron Alderson defined it in 
Blyth v. Bermirujliam Waterworks Co.,(l) as the omission to do something which a, 
reasonable man guided by those considerations which ordinarily regulate the conduct 
of human affairs w T ould do or doing something which a prudent and reasonable man 
would not do. The duty in this case also, as in the case of a wilful abstention, is a 
duty which the party owes, not to a third person, but a duty which, as a reasonable and 
prudent man , he owes to himself 2) 

The distinction between wilful abstention and negligence is the existence of a 
mental advertence to the consequence of an act in the one case, and the absence of 
such advertence in the other.(3) A person who is aware that by making an enquiry he 
would obtain knowledge of certain facts and intentionally refrains from making such 
enquiry with a view to avoid the knowledge, wilfully abstains from such enquiry. But 
a man w T ho is not aware that an enquiry will lead him to the knowledge of a fact, and 
does not make such an enquiry, is guilty of negligence , if as a reasonable and prudent 
man he should have made such enquiry. 

Since negligence is the omission to do something which a person is under duty 
to do (namely the duty to himself as a reasonable and prudent man) it has been found 
difficult to give a meaning to the expression “ gross negligence .” It has been held in a 
number of cases that it is a negative and not an affirmative word and that on this- 
ground the expression “gross negligence” amounts to nothing more than ordinary 
negligence with the addition of a vituperative epithet.(4) On the other hand it has 
also been held in other cases that there are degrees of negligence which though not 
definable are with some approach to certainty distinguishable,(5) and therefore the 


4. See also (1876) 46 L J Ch 48 (48) : 35 L T 
84. Lee v. Glutton. (Following Agra Bank v. 
Barry, 7 E & I Ap 135.) 

5. (’71) 16 Suth W R 223 (224) (DB). 

[See 1968 Raj 24 (28) [AIR V 55 C 7] (DB).] 

6 . 1951 Cal 398 (400) [AIR V 38 C 10*2] (DB). 
(Acquiring property, bo it by private sale or 
court sale.) 

1943 All 115 (123) [AIR V 30] : I L R (1943) All 
453 (FB). (1940 All 456 [AIR V 27], Overruled.) 
1941 Oudh 305 (308) [AIR V 28] : 16 Luck 607. 
(DB). 

Section 3 — Note 30 

la. 1964 Pat 144 (146) [A IR V 61 C 38] : 44 
Pat 271 (DB). (Grill v. General Iron Screw 
Collier Co., (1866) 35 L J CP 321, Bel. on.) 


1. (1856) 25 L J Ex 212 (213) : 11 Ex 781. 

[See also 1964 Pat 144 (146) [AIR V 51 C 38] : 

44 Pat 271 (DB). (1856-11 Ex 781 Bel. on.) 

2. (1894) 1 Ch 25 (35) : 63 L J Ch 73 (75, 76). 
Bailey v. Barnes. (Gross negligence does not 
import a breah of a legal duty but a departure 
from the usual course of business in order te 
avoid knowledge.) 

3. Salmond on ‘Torts’ 6th Edition, Page 22. 

4. (1900) 13 C P L R 43 (47). 

(1866) 35 L J C P 321 (330) : LR 1CP 600. 
Grill v. General Iron Screw Collier Co. 

(1843) 152 E R 737 (739) : 12 L J Ex 264, Wilson 
v. Brett. (Per Lord Cranworth Baron Folfe.) 

5. (1469) LR 2 P C 317 (386) : 38 L J P C 25 
(29), Gibblin v. McMullen. 
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question whether there is gross negligence or not must depend on the facts involved in 
each case and a reasonable interpretation to be drawn from such facts.(5a) In Beal v. 
The South Devon Bailway Company, (6) Mr. Justice Crompton observed as follows : 

“It is said that there may be difficulty in defining what gross negligence is; but I agree in. 
the remark of the Lord Chief Baron in the Court below, where he says, ‘there is a certain 
degree of negligence to which every one attaches great blame. It is a mistake to suppose that 

things are not different because a strict line of demarcation cannot be drawn between them.’. 

For all practical purposes the rule may be stated to be, that the failure to exercise reasonable 
care, skill and diligence is gross negligence.’’ 

In Hadston v. Viney{ 7), Eve, J., said : 

“I apprehend that by the words ‘gross negligence’ something more is meant than mere- 
carelessness; it must at least be carelessness of so aggravated a nature as to amount to the 
neglect of precautions which the ordinarily reasonable man would have observed, and to 
indicate an attitude of mental indifference to obvious risks. If there are no circumstances 
suggestive of risk, I doubt whether the neglect to make enquiries by which the existence of such 
risk might have been disclosed would, as a general rule, amount to ‘gross negligence’.” 

The following observations of Lord Cranworth in Ware v. Lord Egmont[8) 
may also be usefully referred to : 

“When a person has actual notice, there can be no danger of doing injustice, and he is 
held to be bound by all the consequences of that which he knows to exist; but -when he has not 
actual notice, he ought not to be treated as if he had notice, unless the circumstances are such 
as enable the Court to say that not only he might have acquired, but also that he ought to have 
acquired the notice with which it is sought to affect him, and which he would have acquired 
but for his own gross negligence in the conduct of the business in question. The question, 

when it is sought to affect a purchaser with constructive notice, is not whether he had the 

means of obtaining, and might by prudent caution have obtained, knowledge, but whether the 
not obtaining it was an act of gross or culpable negligence. Now, it is obvious that no definite 
rule as to what will amount to gross and culpable negligence, to meet -every case, can possiblv 
be laid down.” y 


A person taking a transfer of immovable property is under a duty to make a 
search in tbe index maintained in tbe Registry Office and if he omits to make such a 
search he is to be deemed to be guilty of gross negligence in making an inquiry into the 
transferor’s power of transfer.(9) Similarly it would be gross negligence on the part of 
a purchaser of property in a municipal area not to make enquiry before acquiring the 
property as to the amount of tax which is due or which may be due.(10) So also the 
failure of the purchaser of a property to make enquiries of the mortgagee in possession 
as to whether he has any other right in the property than as usufructuary mortgagee 
amounts to a gross negligence on his part.(ll) See also the undermentioned case.(12) 


Sa. 1964 Pat 144 (146) [AIR V 51 C 38] : 44 
Pat 271 (DB). 

6 . (1864) 140 R R 478 (482) ; 11 L T 184. 

7 . + (1921) 1 Ch 98 (104) : 90 L J Ch 149 (151). 

8 . (1854 ) 24 L J Ch 361 (366) : 3 Eq 1. 

9 . 1962 Pat 236 (240) [A I R V 49 C 63] (DB). 
(Decree-holder executing money decree and 
purchasing property—Failure to enquire about 
prior encumbrances for compliance with require¬ 
ments of O. 21 R. 66, Civil P. C. — Gross neglig¬ 
ence on his part may be inferred — Hence he 
must be fixed with constructive notice of prior 
encumbrances.) 

1960 Ker 189 (140) [AIR V 47 C 64] ; ILR (1959) 
Ker 1242 (DB). 

1958 Mad 515 (515) [AIR V 45 C 177]. 

1955 All 24 (27) [AIR V 42 C 8] (DB). 

1952 Nag 106(109) [AIR V 39]:ILR(1953)Nag 684. 



(1910) 12 Bom L R 940 (916). 

[S«e also (’13) 17 Cal W N 224 (226) (DB). 
(Purchaser causing search to be made of books 
in Registry office upto the year Bhadra, 1300 
Document in question entered in register of 
that year—Presumption that he has notice of 
the contents of the book will apply and he 
cannot rebut that presumption by his bare 
assertion that on search he did not find 
the entry.)] 


lO. 1951 Cal 398 (400) [AIR V 
(It is so-whether acquisition is 
or at court sale.) 


38 C 102] (DB). 
by private sale 


1 1 . 1952 Mad 265 (266) [AIR V 39]. 

12. 1964 Mad 202 (204) [AIR V 51 C 57]. (Bank 
giving double credit inadvertently to its- 
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31. Attestation of deed, if notice of contents. — The mere attestation 

of a document by a person is not notice to him of the contents thereof.(l) The 
reason is that a person who merely attests the execution of a document is under 
no duty, as a prudent and reasonable man, to inquire into the contents of the docu¬ 
ment, and cannot be said to be guilty of either wilful abstention from inquiry or 
gross negligence. But theie may be circumstances in which a document is attested 
which will raise a presumption of notice of its contents.(2) The presumption is a 


customer—Customer grossly negligent in scrut¬ 
inising the weekly statements, accounts, and 
correspondence — Customer held to have cons¬ 
tructive notice of the mistake and could not 
estop bank from claiming refund of the extra 
credit.) 

Section 3 — Note 31 

1. 1945 P C >2 (83) [A I R V 32] :ILR (1945) 
Kar (PC) 200. (This is equally true of the 
witnesses who identify the executant before 
the Registrar.) 

1922 P C 20 (22) [AIR V 9] : 49 Cal 334 : 49 Ind 
App 16 : 18 Nag L R 1. (Even by implication.) 
1916 P C 110 (113) [AIR V 3] : 43 Ind App 249 : 

44 Cal 186 : 36 Ind Cas 420. 

1916 Cal 843 (851, 858) [AIR V 3] (FB). 

1963 J & K 14 (15) [AIR V 50 C 9] (DB). 

1957 Ker 103 (105) [AIR V44 C60]: IL R (1957) 
Ker 867. (Attesting witness cannot be expected to 
know the correct age of party to the document 
—One of parties described as minor —No infer¬ 
ence that lie was in fact a minor at the time 
and not a major can be drawn from fact of 
attestation.) 

(’55) 1955 Andh W R 459 (461). 

1953 Pepsu 86 (87) [A I R V 40 C 38"! *. 3 Pepsu 
L R 413 (DB). 

1952 Nag 96 (97) [AIR V 39]. 

1951 Madh B 92 (95) [AIR V 38 C 37]. 

(’51) ILR (1951) 1 Raj 597 (600, 601). 

1948 Nag HO (117) [AIR V 35 C 40] : ILR (1947) 
Nag 510 (DB). 

(’45) 23 Mys L Jour 131 (144) (DB). 

194o All 42 (55) [AIR V 31] (DB). (Attestation 
does not estop person from denying anything 
except that he witnessed execution of deed.) 

(’4T) 196 Ind Cas 380 (381, 382) (Pat). 

193* Lah 97 (98) [AIR V 25]. 

1937 Pat 353 (356) [A I R V 24]. (Even by im¬ 
plication.) 

1937 I>esh 69 (70) [AIR V f4]. 

1936 Lah 978 (981) [AIR V 23]. (Party alleging 
otherwise must prove.) 

1935 Oudh 257 (260) [AIR V 22] : 10 Luck 652 
(DB). 

1933 Bom 217 (220) [AIR V 20] : 57 Bom 709 
(DB). 

1933 Lah 703 (705) [AIR V 20] (DB). (Positive 
proof of knowledge of contents is necessorv.) 
1933 Lah 551 (353) [AIR V 20] : 14 Laii 369 
(DB). 

■(’29) 118 Ind Cas 93 (94) (DB) (Ondhh (Attesta¬ 
tion of a deed proves no more than that the 
signature of the executing party has been attach¬ 
ed to a document in the presence of a witness.) 
1928 Lah 432 (437) [AIR V 16]: 9 Lah 224 (DB). 


1^28 Oudh 342 (344) [AIR V 15] : 3 Luck 645 
(DB). (Attestation proves no more than that 
the signature of an executing party has been 
attached to a document in the presence of a 
witness.) 

1927 Cal 933 (934) [AIR V 14] (DB). 

1926 Mad 609 (612) [AIR V 13] (DB). 

1926 Oudh 131 (132) [AIR V 13]. (Mere attesta¬ 
tion does not create estoppel against the attestor 
of denying the knowledge of the contents of 
the document.) 

1925 Mad 95 (98) [AIR V 12] (DB). (Close rela¬ 
tionship of the attestor is no exception.) 

1924 Bom 68 (59) [AIR V 11] (DB). 

1924 Nag 65 (65, 66) [AIR V 11]. 

1919 Oudh 384 (385) [AIR V 6]. (Whether he 
lias such notice is a question of fact.) 

1914 Oudh 366 (374) [AIR V l] : 17 Oudh Cas 
157. 

(’13) 18 Ind Cas 289 (291) (DB)(Oudli). (Aliena¬ 
tion by Hindu widow—Attestation by rever¬ 
sioner—No presumption of knowledge or bis 
consent.) 

(’12) 15 Oudh Cas 67 (DB). 

+ (’10) 5 Ind Cas 252 (252) (All). 

(’99) 1899 All W N 218 (219). 

(’06) 33 Cal 613 (622) (DB). (Impliedly overruled 
on another point in 1942 P C 50 [AIR V 29]. 
(’03) 25 All 296 (303) (DB). 

See (’97) 20 Mad 269 (273) (DB)J 

See also 1942 All 331 (332) [AIR V 29] : ILR 

(1942) All 745 (DB).] 

Also sec S. 41, Note 13 and S. 59, Note 9. 

1948 Nag 110 (117) [AIR V 35 C 40] : ILR (1947) 
Nag 51u (DB). (Sale of house by son — Father 
and brother attesting witnesses — Held that in 
the circumstances of ease they had full know¬ 
ledge of its contents.) 

2. + 1922 P C 20(22) [AIR V 9] : 49 Cal 334: 

49 Ind App 16 : 18 Nag L R 1. 

(’55) 1955 Andhra W R 459 (461). 

1951 Madh B 92 (95, 96) [AIR V 38 C 37]. 

1948 Nag 110 (117) [AIR V 35 C 40] : ILR (1947) 
Nag 510 (DB). 

1937 Pat 353 (356) [AIR V 24]. 

1935 Oudh 257 (260) [AIR V 22] : 10 Luck 652 
(DB). 

1932 Lah 566 (568) [AIR V 19] (DR). (Lease 
deed reserving benefit to and accepted by an 
attesting witness —Held, witness had notice.) 

1925 All 209 [209) [AIR V 12] (DB). (Widow 
executed a mortgage for the debt due from 
reversioners — Reversioners attested the mort¬ 
gage— Presumption of notice raised.) 

(’13) 19 Ind Cas 255 (256) (All). (Transferee 
taking by oral sale from widow— Transferee 
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rebuttable one.(3) The fact that the attestor is a relative of the parties is not such a 
<ircunistance.(4) But where the attestor has an existing interest in the property dealt 
with in the document his attestation would raise a prima facie presumption that he 
knew the contents of the document and acquiesced in the disposition of the property.(5) 
There may also be other circumstances which would show that the attestation was 
intended to convey something more than a mere witnessing of the execution and was 
meant as involving a consent to the transaction.(G) Thus, where it is shown that the 
attestor had fully understood the transaction when he attested the deed,(7) or that he 
attested the deed after hearing its contents read out to him, he will be presumed to 
have consented to the transaction.(8) 


32. Notice of deed. Notice, to a person dealing with propertv, of a deed 
relating to that property is constructive notice to him of its contents; provided that 
such deed relates to the title or forms part of the chain of title to such property 1) and 


making substantial improvements to the know¬ 
ledge of the reversioner — Reversioner attesting 
sale deed executed by widow subsequent to the 
improvements.) 

3. (’45) 23 Mys L Jour 131 (144) (DB). 

<’13) 19 Ind Cas 255 (256) (All). 

4. 1951 Pepsu 71 (72) [AIR V 38 C 71]: 2 Pepsu 

L R 237. (Remote reversioner attesting aliena¬ 
tion.) 

1914 P C 90 (91) [AIR V 1] : 42 Cal S76 : 42 Ind 
App (Reversioners attesting widows’ aliena¬ 
tion.) 

■(’or) id Moo Ind App 209 (229). 

1924 Pat 736 (750) [AIR V It] (DB). (Relative 
scribe of some deeds -Presumption raised.) 

(’09) 3 ind Cas 415 (416) (Cal). (Reversioner.) 
<’99) 3 Cal W N 207 (208) (DB). 

<’83) 9 Cal 463 (468) (DB). 

[ See also (’13) 21 Ind Cas 367 (368) (DB) (Cal). 
(Attestor, officer of executor.)] 

5. (’45) 23 Mys L J 131 (144) (DB). 

1924 Mad 819 (823) [AIR V 11]. (Rever¬ 

sioner.) 

1919 Nag 124 (125) AIR V 6]. (One member of 
the body of the landlords.) 

1915 Mad 800 (80i) [AIR V 2] (DB). (Rever¬ 
sioner.) 

<’12) 36 Bom 513 (519) (DB). 

(’68)10 Suth W R Civil Rule 293 (293) (DB). 
(Joint brother.) 

[See also 1963 Mad 21 (24) [AIR V 50 C 9]. 
(Mortgage in favour of P and S — P assigning 
his mortgage rights in favour of X— S attesting 
the assignment in favour of X— Such attestation 
will not have effect of transferring rights of 
S to X.) 

1952 Nag 96 (97) [AIR V 39]. (Attestation of 
sale deed by pre-emptor — No statutory notice 
given to exercise option—No interest arises in 
his favour to prevent execution of sale deed and 
his attestation cannot be treated as an act which 
can estop him from claiming right of pre¬ 
emption.)] 

[But see 1937 Pesh 69 (70) [AIR V 24]. (Person 
interested in property assenting to execution 
of mortgage—It is no proof of his renunciation 


of proprietary interest.)] 

B. 1956 Madh B 16 (17) [AIR V 43 C 3]. (Joint 
property —Sale of, by younger brother — Elder 
brother (karta) having knowledge of the sale 
attesting the document and also identifying 
younger brother as executant before Registrar- 
Elder brother not informing that the executant 
has no saleable interest —Held, former should be 
taken as having consented to the transaction.) 

192*5 Oudh 131 (132) [AIR V 13]. (Attestation 
of deed and oral assurance bv the real owner.) 

(’41) 196 Ind Cas 380 (331,382) (Pat). 

7 . (’99) 3 Cal W N 207 (200) (DB). 

(’68) 10 Suth W R 293 (293) (DB). 


pijiL K (1951) 1 Raj 597 (600, 601). 

1934 Pat 93 (95) [AIR V 21'. 

(1864) 1 Suth W R 66 (67) (DB). 

[See also 1953 Pepsu 86 (87) AIR V 4 0 C 38] * 
3 Pepsu LR 418 (DB). (Sale by father — 
Attestation by son — No evidence that latter 
knew contents of document and had signed in 

token of his acceptance of the transaction—No 
consent by son.)] 


Section 3 — Note 32 

1. 1963 All 194 (199) [AIR V 50 C 581. 

1952 Nag 1x6 (109) [AIR V 39] : I L R (1953) 
Nag 684. 

1933 Mad 715 (720) [AIR V 20] (DB) 

1914 Cal 382 (384) [ A IR V l] (DB). (Notice of a 
lease is notice as to its terms.) 

1927 Cal 806 (808) [AIR V 14], (Document re- 
ferred to in plaint—Opposite party held to have 
notice of the contents.) 

(’12) 16 Ind Cas 618 (619, 620) (DB). (Notice of 

a book is notice of its contents and when it is 

admitted that the registry was searched, the 

presumption is that there was notice of its con¬ 
tents.) 

(’93) Id Mad 301 (303) (DB). (Vendee having 
constructive notice of partition deed in respect 
of property purchased — Omission to ascertain 
contents of deed is wilful abstention.) 

❖(1881) 17 Ch D 353 (366) : 50 L J Cli 642, 
Patman v. Harland. 

(1849) 6d E R 75 (79) : 19 L J Ch 322, Smith v. 
Capron. 


4 T. P. 14. 
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provided be bad an opportunity of inspecting tbe deed.(2) This would be so even if he 
is told that it does not affect tbe title.(3) Tbe reason is that tbe failure in sucli cases to- 
look into tbe deed would amount to a wilful abstention from an inquiry or search which 
be ought to have made or to a gross negligence. But tbe position would be different 
where a person has notice of a deed which may or may not affect the title and be is told 
that it does not affect tbe title. In Jones v. Smith,{ 4) C advanced money on a mortgage 
to A. C was assured by A and bis wife B that there was a settlement which bad been 
executed by A on his marriage wbth B, but that it did not relate to the mortgaged 
property. As a matter of fact it turned out that it did affect the property. The question 
was whether C should be held to have had constructive notice of the contents of the* 
settlement. In coming to the conclusion that C should not be held to have such notice, 
the Lord Chancellor, Lord Lyndhurst, observed as follows : 

“Undoubtedly, where a party has notice of a deed, which from the nature of the deed itself 
must affect the property, or is told at the time that it does affect the property, he of course is- 
fixed with notice of the contents of that deed, and of the other instruments to which that deed 
refers; but I think no case has gone so far as to say or to decide, that where a party has notice 
of an instrument which does not necessarily affect the property — which may or may not affect 
it, and is at the same time told that the instrument does not affect the property, but relates to 
some other property, and the party acts fairly in the transaction, and believes the representa¬ 
tion to bo true; there is no decision which goes the length of saying that if he is misled, he is 
affected with notice of the contents of the instrument.”(5) 

A transferee of property is bound to call for and examine the title deeds relat¬ 
ing to the property. His failure to do so would amount either to a wilful abstention 
from making an enquiry or search which he ought to have made or gross negligence, 
with the consequence that he w’ould be deemed to have constructive notice of the 
transferor’s title(6) and of all other facts which he could have discovered had he chosen 


(1853) 52 E R 34 (34) : 18 Beav 85, Lewis y. 
Bond. (Notice that transferor was lessee is 
notice cf restrictions contained in the lease.) 
(1854) 52 E R 81 (83) *. 18 Beav 206, Wilbraham 
v. Livesay. (Notice of lease is notice of ordinary 
covenants in it.) 

(1847) 67 E R 1136 (1137) ; 16 L J Ch 348, 
Steedman v. Poole. (Notice of underlease to 
which X is party is notice of X’s interest in 
the lease.) 

(1821) 22 R R 238 (239) *. 6 Mad 59, Prosser v. 
Watts. (Abstract deed reciting loss of old 
deed, throwing no reasonable doubt upon ven¬ 
dor’s title—No constructive notice.) 

(’10) 7 Ind Cas 218 (224) (DB) (Cal). 

(1794) 30 E R 713 (714) : ‘2 Ves 437, Taylor v. 
Stibbered. (Notice of lease is notice of cove¬ 
nants.) 

(1676) 22 E R 804 (806) : 1 Chan 287, Bisco v. 
Earl Banbury. 

2. (1903) 2 K B 487 (493) : 72 L J K B 373, 
Malyneur v. Hawtrey. 

\ (1902) 1 Ch 816 (833, 834) ; 71 LJ Ch 363, 
.Jacobs v. Morris. (Person having opportunity 
to inspect but not inspecting the document 
would be imputed with notice of its contents.) 
(188S) 20 QBD 523 (527) : 57 L J Q B 265, 
Reeve v. Berridge. 

( 1384 ) 33 WR (Eng) Dig 232 (232) : L R 15 Ir 
37,:«3ank of Ireland v. Brookfield Linen. 

( 1862 ) 54 E R 1185 (1189) : 31 Beav 37S, Coxy. 

Conventon. 


3. f (1881) 50 L J Ch 642 (646) : 44 L T 728 
(729), Patman v. Harland. 

4. (1843) 12 L J Ch 381 (382) : 1 Ph 245. 

5. See also (1843) 67 E R 104 (108) 2 Hare 249, 
West v. Reid. 


(1892) 2 Q B 700 (710, 712, 718) : 62 L J Q B 
.36, English & Scottish Mercantile Investment 
jo. v. Burnton. 

. 1963 All 194 (199) [AIR V 50 C 58]. (Decree- 
pre-emption) referring to agreement to resell 
ixecutcd by vendee — Pre-emptor must be 
leerned to have notice of terms of agreement 
vhich he would have known from inquiry— 
rransferee from pre-emptor was bound to exa- 
nine title of the pre-emptor — He must also be 
ixed with notice of agreement to resell.) 

1937 Oudh 301 (308) [A I R V 24] (DB). (It 
s merely a course, a transferee ouget to fellow 
or bis own title and security.) 

133 Cal 321 (322) [AIR V 20] (DB). (Private 
purchaser is deemed to have knowledge of terms 
)f lease by vendor.) 

849) 60 ER 987 (988)]: 18 L J Ch 233, Wor¬ 
kington v. Morgan. 

905) 1 Cli 632 (63S) : 74 L J Ch 249 , Berwick 
fc Co. :v. Price. (Principal imputed with 
lotice though agent employed concealed di»- 

'°G0) S 66 E R 122 (126) : 2 Gift 292, Hipkins v. 

Ornery. 
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to make a proper investigation of title.(7) Where a mortgagee living in a place like 

Akyab, where he knew that mortgages by deposit of title deeds were legal and usual, 

failed to ascertain whether or not the title deeds were already pledged, it was held by 

their Lordships of the Privy Council that his failure to ascertain it, was such abstention 

from inquiry which he ought to have made, or such negligence as to infer notice within 
the meaning of this section.(S) 


It has been held that notice of a deed is notice of all other deeds referred to in 
that deed.(9) It is of course necessary that such deeds should form a link in the chain of 
title. In Moore v. Bennet,(lO) it was held that in all cases where a purchaser cannot 
make out a title but by a deed which leads him to another fact, the purchaser shall not 
be a purchaser without notice of that fact but shall be presumed cognisant thereof for 
it is crassa negligentia that he did not seek after it. But a transferee of property cannot 
be said to be guilty of negligence where he has bona f ide inquired for the deeds and a 
reasonable excuse has been given for not delivering them to him.(l 1) Nor can he be 
said to be guilty of negligence in not making enquiry for the title deeds of an adjoinim, 
property which pnma facie he has no right to ask his vendor to produce (12) J pur¬ 
chased property z from B. The deed recited that there was a charge on property v 
Subsequently, A purchased property y and the sale deed did not recite the prior charge 
!t was held that the recitals in the first sale deed would not operate as constructive 
notice oi the prior charge. The principle in essence was stated to be that notice to a 
purchaser by his title papers in one transaction will not be notice to him in an inde 
pendent subsequent transaction in which the instruments containing the recitals n.-e w 
necessary to his title.(13) A mortgagee advancing money on the security of a consider 
able estate and omitting to investigate the title to a particular portion of it will not bn 
aflected with notice of equities affecting the residue of the estate which upon such 


(1881) 50 L J Ch 642 (646) : 44 L T728, Patman 
v. Harland. 

(1856) 10 E R 1159 (1167, 1166) : 26 L-J Ch 65, 
Colyper v. Finch. 

(1699) 2 Ch 264 (274, 275) : 81 L T 212 , Oliver 
v. Hinton. 

(1826) 4 L J Ch 118 '(121) r : 2 -Sim & St 472 
Jackson v. Rowe. 

(1833) 160 E R 123 (133, 134) : 1 Y & C 303* 
Whitbread v. Jardan. 1 '(Purchaser having know¬ 
ledge of deposit of title deeds failing to ask for 
them—Sufficient to fix him with notice.) 

(1857) 44 E R 895 (902) : 2 De G & J 21, Perry- 
Herrick v. Attwood. (First mortgagee inten¬ 
tionally leaving title-deeds with mortgagor tc 
secure another debt—First mortgage must be 
postponed to subsequent incumbrancer.) 

(1866) 1 Ch 463 (467) : 35 L J Ch 569, Wilson v. 
Hart. (Case before the Law of Property Act, 

1925.) 

[See (’12) 16 Ind Cas 825 (827) (DB) (Cal).] 

[Sfe also (1870) 9 Eq 678 ( 681 , b 82 ) : 39 _ L J 
Ch 560, Carter v. Williams. (Tenant of assignee 
of grantee not bound by agreement by grantee 
in restriction of trade.)] 

7. 3 937 Oudh 301 (308) [AIR V 24] (DB). 

(Maintenance charges.) * 

[Nfie also i 920 Pat 383 (402) [A I R V 7] (DB). 
(Every person who acquires a leasehold 


2 Y & C 234, 


interest is bound to investigate the title of his 
lessor and is affected with constructive notice 

637 PA'IK V 10 > : “ »6P 

[Seo also 1927 Cal 538 (543) [AIRY 141 (DB) 

ms ec's! 1 Vatu aS t0 title deed - 

iy~o P C 211 .AIR \ lOj, Followed.} 

Also see S. 78 Note 9 and S. 76 Note 8. • 

9. (1836) 160 ER 383 (388) 

Davies v. Thomas. 

[See also 1963 All 194 (199) [Ad R V 50 C 581 

(Decree for pre-emption referring to agreement 

to re-sell executed by vendor-Under S 3 

pre-emptor must be deemed to have notice'of 

terms of agreement which he would have 
known from inquiry.) 

10. (1678) 22 E R 928 (S29): 2 Ch Cas 246. 

V' /A 851 l 68 E R 586 ( 58S ) : 21 L J Ch 69 
Hewitt v. noose More. ’ 

A?' *? 25 . 130111 183 !S5) [AIR V 12' (DB) 

(Eestncuve covenant respecting adjoinf^ 

13. 1921 Cal 730 (738) [AIR V 81 (DB). (It is 
deedsA aDy ° ne *° recofl ect recitals in 
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investigation lie might possibly have discovered/14) In the undermentioned case,(15) a 
mortgagee from an executor was held to have constructive notice of a prior charge, ‘‘for 
had he taken the slightest pains to investigate the title of the mortgagors under the will 
he must have discovered the charge created by the will.” But. from a mere failure of 
the mortgagee to scrutinise the will it cannot be inferred that he has notice that the 
amount raised as loan is not necessary for the administration and that the executor was 
acting in breach of trust/16) 

A person purchasing agricultural land, and not examining the Record of Rights 
has been held guilty of wilful abstention from an inquiry which he ought to have 

made. (17) 


33. Question of wilful abstention or gross negligence, if one of law or 
fact. —The question whether a person is guilty of wilful abstention from an inquiry or 
search which he ought to have made, or is guilty of gross negligence is not a matter of 
pure law but is one of fact, or a mixed question of law and fact, which has to be 
determined according to the means of knowledge and the means of information 
available to him. 'What would amount to wilful abstention or gross negligence in one 
man would not necessarily be so in another. As remarked by Sir James Wigram, in 
Jones v. Smith,0-) *‘it ]S indeed scarcely possible to declare a priori what shall be 
deemed constructive notice, because, unquestionably, that which would not affect one 
man may be abundantly sufficient to affect another”.(2) Where a person has all the 
means of knowledge of a fact he cannot escape responsibility, if. by using all ordinary 
diligence he could have 'acquired the knowledge.(3) But the means of the knowledge 
by y-hich any one is to be affected must be understood to be means of knowledge which 

Is 

are practically within reach and of which a prudent man might have been expected to 
avail himself or otherwise, as was stated by Lord Campbell in Broadbent v. Bareowji) 
‘‘it may he said that all mankind had the means of knowledge of the planet Neptune 
before it was discovered by Adams or Leverrier.” 


34. Notice by registration of instrument. — Before the decision of the 
Privv Council in Tilakdhari Lai v. Khedan La!,( 1) there was a conflict of opinion 
amoim the High Courts as to whether the registration of a document under the Indian 
Registration Act was of itself constructive notice of the transaction effected by the 
document. One set of cases held that it would te a notice.(2) Another set of cases 


14.1(1871) 41 L J Ch 175 (183) : 7 Ch App 75 
(83), Hunter v. Walters. 

15. (’09) 33:Bom 1 (‘21) : 35 Ind App 139 (PC). 

1 6 . 1933 Cal 429 (430) [AIR V 20] : 60 Cal 394. 
17. 1928 Bora 427 (429, 430) [A I R \ 15^ : 52 
Bom 883 (DB).. 

Section 3 — Note 33 

1. (1841) 66 E R *>43 (948, 949) : 11 L J Cli 83. 

2. 1939 Nag 132 (135) [AIRY 26]. (It all 
depends upon the man’s knowledge and the 
means of information which lay to his hand.) 

1929 Cal 83 (86) [AIR V 16] (DB). (1811) i Hare 
43, Referred to.) 

\Sm also 1951 Cal 398 (400) [AIR V 38 C 102.) 

(DB). (Constructive notice is a question of fact.) 
1931 Bom 430 (431) [A I R V lb]. (It is a ques¬ 
tion of law and fact.), 

3 . lv5 l Nag 106 (109) L AIR Y 39 : I L R (1953) 
Nag 684. 


(1902) 71 L J Ch 363 (367) : 1 Ch 816 (630, 831), 
Jacobs v. Morris. 

4. (1861) 30 L J Ch 569 (574) : 4 L T (N S) 193 
(194). 

Section 3 — Note 34 

1. 1921 P C 112 (117) [AIR V 8] : 48 Cal 1 : 47 
Ind App 239. 

2. (’81) 6 Bom 168 (187) (FB). 

1921 Mad 657 (658) _AIRV8](DB). (Registration 
is prima facie sufficient notice to subsequent 
transferees.) 

1914 Lah 204 (206) [A I R V 1] : 1915 Pun Re 
No. 4 (DB). 

(’ 12 ) 9 All L Jour 759 (763) (DB). 

(’10) 8 Ind Cas 633 (6.so) (Bom). 

(’04) 6 Bom LR 104-i (1050). 

(’03) 27 Bom 452 (*67) (DB). 

(’02) 26 Bom 538 (54V) (DB). 

(’9-) 22 Bom 213 (2i6) (DB). 
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held that it would not be a notice.(3) A third view was that though mere registration 
was not notice by itself, the omission to search the register together with other facts 
amounting to gross negligence or wilful abstention, would attract the consequence 
following from the notice.(4) In Tilakclhari Lai v. Khedan LaU (5) their Lordships 
of the Privy Council held that notice could not in all cases be imputed from the mere 
fact that a document was to be found upon the Indian Register of Deeds, and, they 
approved of the observations of Sir Lawrence Jenkins in Mohindra Chandra Nanty v. 
Troyluckhyo Nath( 6) to the following effect : 

The proposition involved is not one of law but of fact, and as each case arises it should 

be determined whether in that individual case the omission to search the register, taken 

togethei with the other facts, amounts to such gross negligence as to attract the consequence 
which results from notice.” 


This view was followed by later decisions of the High Courts(7) though the 


(’96) 20 Bora 290 (292) (DB). 

(’94) 18 Bora 444 (446, 448) (DB). 

(’ 93 ) 17 Bom 741 (744) (DB). 

(’90) 14 Bom 506 (510) (DB). 

(’89) 12 Mad 444 (428). 

(’ 86 ) 9 All 125 (I2v) (DB). 

(’85) » Bom 4-<7 (428) (DB). 

(’81) 6 Bora 495 (497) (DB). 

(’77) 1877 Bom P J 26 (DB). 

(’74) 11 Bom H C R 41 (42) (DB). 

[See also (’03) 30 Cal 599 (6u7, 608) (FB). (Per 
Prinsep, J: —It is desirable to hold that 
registration is notice.) 

(’05) 29 Bom 199 (202) (DB). (But registration 
cannot be treated as notice for the purpose of 
vitiating payments made by a mortgagor to his 
mortgagee without actual notice of the sub¬ 
mortgage.) 

(1912) 8 Nag L It 18 (19). (Registered mortgage 
deed binds subsequent transferee from mort¬ 
gagor even if mortgagee is not in posses¬ 
sion.) 

(1*00) 2 Bom L R 223 (224) (DB). (Purchaser in 
possession under registered sale deed has priority 
over person claiming under unregistered prior 
mortgage unaccompanied with possession, of 
which purchaser has no notice.) 

( 67) 4 Bora H C R A C 68 (* 9 ) (DB). (Registered 
mortgagee is entitled to priority over subsequent 
purchaser.)] 

3 . 1916 Cal 33 (36, 41) [AIR V 8 ] : 43 Cal 1052 
(DB). (The making of a search at the registry 
for a document does not raise an inferential 
presumption of notice in any case under S. 3 of 
the Transfer of Property Act and it is open to 
a party making the search to show that in fact 
he had no notice.) 

1914 Lah 326 (328) [AIR V 1 ] (DB). (Residence in 
place where deed is registered does not tix per¬ 
son with notice.) 

(’13) 20 Ind Cas 385 (190) (DB) (Mad). 

(’12) 16 Ind Cas 618 (619) (DB) (Mad). 

(’»0) 8 Ind Cas 1199 (1199) (LB). 

(’ 8 ) 31 Mad 7 (10) (DB). 

(1901) 6 Bom LR 836 (841) (DB). (Registered sub¬ 
mortgage by sub-mortgagee—Mortgagor having no 
actual knowledge continuing to make payments 
to mortgagee —Payments are not invalid—Regis¬ 
tration is notice for certain purposes only.) 


(1900) 27 Cal 358 (362) (DB). 

(1900) 13 C P L R 43 (46). 

(1896) 23 Cal 790 (794). 

(1S92) 15 Mad 2*8 (27b) (DB). 

(18*0) 13 Mad 383 (386) (DB). 

8 Mad 246 (249) (DB). 

(’10) 7 Ind Cas 252 (253) (DB) ('Mad).] 

Sse also (’04) 1904 Pun L R No. 134, p. 474 
(475). (Mere registration would not be suffi¬ 
cient notice in every case though in many 
cases, following the principles epitomized in 

S. 3 ( 3 ), T. P. Act, it might be rightly held to 
be so.) 

( 89) 12 Mad 429 (433) (DB). (Subsequent mort¬ 
gagee held entitled to priority over first mort¬ 
gagee although the latter’s deed was registered.)] 

4. (’94) 16 All 478 (482) (FB). (Note—Overruled 

on a different point in i92i All 339 [AIR V bl 
(FB)). 

1«*21 Bom 161 (162) [A I R V 8] : 45 Bom 170 
(DB). 

1917 Lah 397 (399) AIR V 4]. (Two vendors of 
two adjoining shops sold one shop to A—one of 
the conditions of sale-deed was that neither 
vendors nor vendee should erect a balcony to 
their respective shops—One of the vendors sub¬ 
sequently sold the other shop to B—Sale-deed 
to B referred to the deed in favour of A and 
the condition therein— Held , registration of 

first sale deed was constructive notice of the 
condition therein.) 

(’08) 30 All 82 (83, 84) (DB). 

(’03) 7 Cal W N 11 (17, It) (DB). 

(’99) 3 Cal W N 30 (32). 

(’96) 23 Cal 790 (794) (DB). 

(’95) 22 Cal 185 (203, 204). (Per Sale J.) 

(’8i) 7 Cal 199 (201) (DB). 

[See (’04) 31 Cal 95 (lOi) (DB).] 

[S*e also (’98) 2 Cal W N 750 (755). (Question 
whether registration is notice or not is a oues- 
tion of fact.)] 


^ • A’ A V 4# * JL. 




\ -— » 


- / - 


J 




App 239 : 48 Cal 1. 

B. f (’98) 2 Cal W N 750 (755). 

/ AU 277 * 294 ) L A 1 R V 18] : 53 All 334 
(RL). (The mere registration of a mortgage is 
not perse constructive notice of the mortgage 
No legal obligation is cast upon an auction- 



214 ( S 3 N 34 Pt 8 ] 


INTERPRETATIONS 


older views were still followed in some cases without reference to the decisions of the 
Privy Council.(8) 

The present Explanation I has now set the conflict at rest by providing that 
where a document which is required by law to be registered, has been registered, a 
person would, as a matter of law , be deemed to have notice in the circumstances and to 
the extent mentioned in the Explanation.(9) The reason for the introduction of this 
provision has been stated by the Special Committee in their report as follows ; 

“la our opinion, in a country like India, where the system of registration has been 
generally applied, if registration is to be held as not implying notice, one of the objects for 
which instruments are required to be registered would be defeated. Moreover, as will be seen 


purchaser to search the registry before he bids 
at the auction.) 

1929 Rang 34 (35) [A I R V 16]. (Registration 
held notice under the circumstances of the 
case.) 

1927 All 357 (357, 358) [AIR V 14] (DB). 

1926 All 159 (162) [AIR V 13] : 50 All 328 (DB). 
(A transferee is not under a legal duty to search 
register.) 

1926 Lah 415 (416) [AIR V 13]. 

1926 Rang 195 (i97) [AIR V 13] : 4 Rang 238. 
(Subsequent mortgage by deposit of title deeds 
—Mere registration of previous mortgage no 
notice.) 

1925 Nag 399 (402) [AIR V 12]. 

1925 Lah 25 (26) [A I R V 12] : 5 Lah 368 (DB). 

(No duty to search registers.) 

1925 Lah 542 (543) [A I R V 12] : 6 Lah 844 
(DB). (Gross neglect of the transferee attracts 
the elTect of notice.) 

1923 All 169 (170) r AIR V 10'. 

1923 All 447 (447) I AIR V 10]. (Registration is 
not notice especially where there is nothing to 
put the plaintiffs on enquiry or to cause them 
to search the register.) 

1923 Bom 410 (410) [AIR V 10] (DB). (Proof of 
other circumstances necessary.) 

1923 Sind 50 (53) [AIR V 10] : 16 jSind L R 278 
(DB). (Registration necessarily no notice even 
whore registration is compulsory.) 

[See 1929 All 85 (86) [A I R V lb]. (Property 
not specified in registered deed—Registration 
is not notice.) 

1929 All:545(547) [AIR V 16] (DB). (No circum¬ 
stances to necessitate enquiry in Registration 
office—Registered deed not notice.) 

1931 All 193 (195) [AIR V in] (DB). (Regis¬ 
tration per se is not notice. No duty on the 
transferee to search registration records.) 

1947 Lah 147 (L50) [AIR V 34 C 26] : ILR (1947) 
Lah 749 (FB). (Presumption of notice under 
S. 3 only applies in respect of transactions re¬ 
quired by law to be effected by registered ins¬ 
truments and m respect of those not so required 
but have been registered.) 

1947 Bom 49 (54) [AIR V 34 C 14] : I L R (1946) 
Bom 934. (This imposes on everyone taking a 
transfer of immovable property the duty of 
making a search in the index maintained in 
the Registry Office, and if he omits to make 
such a search, he is to be deemed to be guilty 
of gross negligence in making an inquiry into 
the transferor’s power to make the transfer, 


which would deprive him of the benefit of 
S. 41, T. P. Act.) 

8 . 1924 Pat 359 (361) [A I R V 11 ] (DB). (Is 
notice.) 

1923 Rang 41 (42) [AIR V 10]. (Is notice.) 

1923 Nag 15 (16) [AIR V 10]. (Is not notice.) 

1922 Lah 64 (65) [AIR V 9] (DB). (Is notice.) 

9. 1967 All 531 (532) [AIR V 54 C 15*]. 

1985 Mad 185 (186) [AIR V 62 C 64]: ILR (1S65) 
1 Mad 624 (DB). 

1964 All 581 (383) [AIR Y 51 C 124] : ILR (1964) 
1 All 553 (DB). 

(’ 61 ) 65 Cal W N 882 (395). (Mortgagees deemed 
to have notice of prior registered deed of assign¬ 
ment.) 

(’55) 1955 Andhra W R 699 (701). 

1954 Cal 367 (368) [AIR V 41 C 124] : ILR (1956) 
1 Cal 217 : 1954 Cri L Jour 132. (Mortgaged pro¬ 
perty — Purchaser at rent sale — He must be 
deemed to have notice of mortgage it being 
registered.) 

1953 Mys 22 (24) [AIR V 40 C 10] : I L R (1953) 
Mys 152. 

1952 Nag 103 (109) [A I R V 39] : ILR (1953) 
Nag 6S4. 

1942 Bom 339 (340) [AIR V 29] (DB). (An agree¬ 
ment for a mortgage does not under the Indian 
Law give rise either to an equitable mortgage 
or to a charge over the property, and such an 
agreement is not compulsorily registrable—The 
fact that it is registered does not amount to 
constructive notice of the agreement within the 
meaning of S. 3, T. P. Act, to a subsequent 
transferee of the property.) 

1910 Nag 7 (8) [AIR V 27]. (Prior private sale— 
Subsequent Court sale — Registration of the 
private one is notice.) 

+ 1937 Oudh 301 (309) [AIR V 24] (DB). 

1931 All 62 (64) [A I R V 18] : 52 All 985 (DB). 
(Charge contained in registered instrument 
Notice.) 

[See 1934 All 447 (448) [AIR V 21].] 

See also 1935 Lah 313 (314) [AIR V 22] (DB). 
(Though a will is registered no one else except 
the executant or his agent is competent to take 
inspection or copies and it will be scaicely 
justifiable to take registration as sufficient 
notice for the purpose of limitation.)] 

[But see 1931 All 333 (340) L A I R \ 18]. (Pbo 
question of notice is a question of fact ine 
amendment of the section was not noted.jj 
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below, one of the important changes suggested by us is ‘compulsory registration.’ It is, there¬ 
fore, necessary that express provision should be made in the Act making it clear that registra¬ 
tion of an instrument relating to immovable property amounts to notice of the instrumen t 
from »the date of the registration. For this purpose we propose to add Explanation 1 to the 
definition of ‘notice* in Section 3.” 


The Explanation is not retrospective.(lO) But that does not mean that in order 

to impute a person, who acquires an interest in immovable property subsequent to 

Amending Act of 1929, by which this Explanation was added, with knowledge of 

an earlier registered transaction affecting that property, the registration of that 

•transaction should also have taken place after the amendment. The transaction 

might have been registered prior to the amendment but still he should be deemed to 

have knowledge of it under this section.(10a) Further, where the Transfer of Property 

Act is not in force, the view expressed by the Privy Council in Tilakdhan's case would 
still apply.(11) 

The object of the Explanation is merely to safeguard the interests of a third 
party wlio.has acquired a good title under a previous registered instrument. Constructive 
notice of the previous registered mortgage which is imputed to the subsequent purchaser 
under this Explanation would not be a defence to a charge against the seller for cheating 
by selling the property by misrepresentation that it was unencumbered/ 12) 

35. “Any person acquiring such property”, etc. — The words “any 
person acquiring such property, etc., show that the provision as to constructive notice 
bx registration of a document is applicable only to a person who acquires property 
subsequent to such registration. A person is not fixed with constructive notice of a 
document coming into existence subsequent to his title. This was the view which had 

been held in cases before the amendment where registration was held to operate as 
notice/1) and would still be good law.(2) 


"Where A, B and C are co.sharers in certain property and C executes a registered 
document affecting the common property, A and B cannot be charged with the notice 


1O. See Section 63, Transfer of Property (Amend¬ 
ment) Act, XX of 1929. 

1937 Oudh 1 (2) [AIR V 24]: 12 Luck 563 (DB). 
1933 Rang 153 (154) [AIR V 20]. 

1931 Nag 60 (63) [AIR V 18] : 27 Nag L R 24. 

1 Oa. (’55) 1955 Andh WR 699 (701). (Sale deed 
creating a charge—Person acquiring an interest 
in that property by registered instrument after 
1-4-1930 — He should be fixed with notice of 
the charge contained in the earlier deed although 
it had been registered before the Amending Act.) 

1 1 . 1940 Lah 269 (272) [AIR V 27]. (Reversed 
on another point in 1943 Lah 113 [A I R V 30: 
'(DB).) 

193 I Pesh 74 (75) [AIR V 24] (DB). (Subsequent 
mortgagee was held bound by prior registered 
mortgage though he was not expressly told of 
its existence because if the subsequent mort¬ 
gagee had taken due care and made inquiry he 
would have known it.) 

1935 Lah 410 (411) [AIR V 22]. (Case of sale by 
ostensible owner.) 

[See a 1 so 1P52 Pepsu 31 (33) [AIR V 39]: 2 Pepsu 
L R 571. (Deed of adoption—Mere registration 
does not amount to a notice to all the world 
unless there are circumstances from which a 
{presumption could be raised.) 


1935 Lah 687 (8*8) [AIR V 22] (DB).] 

1 2 . 1954 Punj 31 (3*) [AIR V 41 C If] : I L R 
(1954) Punj 691 : 1954 Cri L Jour 299 (DB). 
(1915 Sind 21 [A I R V 2] : 16 Cri L Jour 706, 
doubted but distinguished; 1937 Sind 56 [A I R 
V 24] : 33 Cri L Jour 510, Rel. on.) 

Section 3 —Note 35 

1. 1968 Mad 84 (84) [AIR V 5=» C 17]. 

1931 All 275 (276) [A I R V 18] (DB)" (Registra¬ 
tion of prior mortgage on subsequent date.) 

1925 All 557 (557) [A I R V 12]. (Registration of 
sub-mortgage is not notice to the mortgagor.) 
1921 Mad 374 (376) [AIR V 8] (DB). (The regis¬ 
tration of sub-mortgage is not legal notice to 
the original mortgagor of the existence of the 
sub-mortgage.) 

(’12) 16 Ind Cas 102 (103) (DB) (All). 

( 10) 8 Ind Cas 633 (635) (Bom). (Registration of 
prior partition deed, subsequent to mortgage is 
no notice of partition to the mortgagee.) ° 
(04)31 Cal 737 (742, 743) (DB). (Subsequent 
mortgage is not notice to prior mortgagee.) 

(*03) 7 Cal W Nil (18) (DB). (Mere registration 
of puisne mortgages is no constructive notice to 
a prior mortgagee.) 

2. 1932 Mad 115 (118) [AIR V 19 ] : 55 Mad 320 
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of the deed, under this Explanation. The reason is that A and B do not acquire and 
have not acquired the property subsequent to such registered deed, and therefore the- 
Explanation does not apply. Even apart from the Explanation, A and B cannot be 
charged with notice on the principle of Tilakdliari s case{ 3) inasmuch as a co.sbarer is 
not put upon any duty to search the register periodically to see whether other co-sharers, 
have executed documents in denial of their title.(4) 


36. Date of registration. —The notice is only as from the date of registration- 
which, it is conceived, is the actual date on which the document is registered and not 
the date of the execution of the document, though after registration, the document 
becomes operative from the date of its execution, by reason of the doctrine of 
relation back. (See Section 47 of the Registration Act.) Thus, if X executes a document 
on 1.1-40 in favour of A and a second document in favour of B on 2.1-40 and the first 
document is registered on 1.3-40, B cannot be imputed with notice of the prior 
document from 1-1.40, the date of the execution of the prior document, but only from. 
1-3.40. 


37. Date of filing memorandum. — Where immovable property is situated 
in more sub-districts than one and a document relating thereto is registered in one of 
such sub-districts, the registering officer is, under S. 64 of the Registration Act, bound 
to make a memorandum thereof and send the same to the Sub-Registrars of the other 
sub-districts and they are bound to file the memorandum in their books. "Where 
immovable property is situated in more districts than one and a document relating 
thereto is registered in one district, the registering officer is bound under S. 65 to send 


a copy thereof to the Registrars of the other districts and the latter are bound to 
forward a memorandum thereof to each of the Sub-Registrars subordinate to him 
within whose sub-district any part of the property is situate and such Sub-Registrars- 
are bound to file such memorandum in their books. 


This Explanation provides that where a document relating to property situated 
at X and Y is registered at Y (under the provisions of S. 30, sub-s. (2) of the Regis¬ 
tration Act, 1908), a person acquiring any part of the property situated at X shall 
be deemed to have notice of such instrument only from the date on which such 


memorandum is filed by the Sub-Registrar at X.(l) The reason is that a person 
who acquires property in one sub-district cannot be expected to search the registers 
of all other districts and sub-districts in which documents relating to that property 
might be registered under the provisions of the Registration Act.i2) 


38. Proviso to Explanation I. — In order that registration may be deemed 
to be notice it is necessary that clauses, (l), (2) and (3) of the proviso should have 
been satisfied.(la) The first clause shows that registration will be notice only when 


3. 1921 P C 112 (116, 117) ]AIR V 8J : 47 Ind 
App 239 : 48 Cal 1. 

1968 Mad 83 (84) [AIR V 55 C 17]. 

4. 1968 Mad 83 (84) [AIR V £5 C 17] : 80 Mad 
L W 248. 

1935 All 774 (776) [AIR V 22]. 

1923 Lali 522 (522) [AIR V 10] (DR). (Case from 
the Punjab where Transfer of Property Act 
does not apply.) 

1917 Lah 372 (373) [AIR V 4] (Do.) 

Section 3 — Note 37 

1. 1936 Lah 4*2 (483) [AIRY 23] (DR). (See 

S. 51, Registration Act.) 


2. See Statement of Objects and Reasons, Ga- 
zettee of India, 1930 Part V (July). 

1947 Mad 175 (176) [AIR V 31 C «l]. (Mortgage- 
recorded in Rook IV instead of Rook I — Sub¬ 
sequent encumbrancer abstaining from making 
search in registration department—He must be 
deemed to have constructive notice of prior 
mortgage and cannot be said to have been 
injured by the mistake in registration.) 

Section 3 — Note 38 

la. 1964 Bom 1 (3) [AIR V 6i C 1] : ILR (1963)' 
Rom 509 (DR). (Charge, the particulars ol 
which have not been entered in indexes mam- 
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it i3 valid. A registration may be invalid for various reasons such as by reason of the 
document having been presented by a wrong personal) or by reason of its having 
been registered at a place wheie the property is not situated.(2) Registration will 
not also be notice when the document has not been registered under the Registration 
Act, 1908, and the rules made thereunder. A registration under the Act of 1877 will 
not be regarded as notice for the purpose of this Explanation. The reason on which 
clauses (2) and (8) of the proviso are based is that if it is not so it is not possible for a 
person even by a search of proper register to obtain information of the document.(8) 

But the fact that clauses (2) and (3) have not been observed does not make the 
registration itself invalid.(4) It may not operate as valid notice, but as a registered 
document it will be operative between the parties. 

39. Possession as notice.— Before the insertion of Explanation II, in this 

section, there was a difference of opinion how far possession was to be regarded as 
notice. 


It was generally held that it should be regarded as constructive notice of the 
rights of the person in possession^ 1) In National Bank of Australasia v. Paul 


tained under S. to. Registration Act.) 

1963 Raj ! 41 (143) [AIR V 50 C 45] : ILR (1963) 
13 Raj 552. 9 

1962 Andli Pra 94 (102) [AIR V 49 C 25] : I L R 
(1961) 1 Andli Pra 579. (Registration in wrong 
book — No notice can be imputed to third 
parties.) 

ly62 Pat 236 (239) [AIR V 49 C 63] (DB). (Regis¬ 
tration of mortgage document in one district — 
Memorandum to be tiled in other district — 
Unless it is proved to have been so tiled notice 
to purchaser of mortgage will not be imputed- 
No presumption can arise under Section 114, 
Evidence Act.) 

1. 1954 S C 316 (319) [AIR V 41 C 76] : 33 Pat' 
313 : 1954 S C R 919. (Document presented by 
agent not authorised by party in manner pre¬ 
scribed by S. 33, Registration Act.) 

1914 P C 16 (18) [AIR V 1] : 37 All 49 : 42 Ind 
App 22. (Presentation by agent not duly autho¬ 
rised.) 

2. 1914 P C 67 (71) [AIR V 3 ] : 41 Cal 972 : 41 
Ind App 110. (Inclusion of fictitious property 
for purposes of registration is a fraud on 
registration.) 

Also see S. 59, Note 6. 

3 . 1964 Bom 1 (8) [AIR V 51 C 1] : I L R (1963) 
Bom 509 (DB). (Charge registered but parti¬ 
culars not entered in indexes kept under S. 55 
ot Registration Act — There can be no construc¬ 
tive notice in such case imputed to subsequent 
mortgagee.) 

1963 Raj 141 (143) [AIR V 50 C 45] : ILR (1963) 
13 Raj 552. 

1921 Bom 161 (162) [AIR V 8]: 45 Bom 170 (DB). 
(Registration is not notice unless the prudent 
purchaser would have found the agreement in 
register when he went to inspect it.) 

[See also 1927 Mad 586 (590) [A I R V 14] (DB). 
(Document entered in Book IV instead of Book 
I Registration is not invalid.)] 

4. f 1935 P C 165 (167) [A I R V 22] : 63 Cal 2: 


62 Ind App 265. (Registration in wrong book— 
Valid.) 

*(’74)2 Ind App 210 (21*) : 15 Beng L R 228 

(PC). (Mere defect of procedure will not invali¬ 
date registration ) 

1934 Ouah 283 (284) [AIR V 21] (DB). (Omission 
of some particulars from Index — Sections 60, 
61, Registration Act.) 

1 927 Mad 586 [AIR V 14’ (DB). 

(’09) 34 Bom 2u2 (207) (DB). 

[See a'so 1919 Cal 235 (239) [A I R V 6' (DB). 

(Improper registration cannot affect validity 
of document.) j 

[But see '920 Lab 302 (303) [AIR V 7l. (Sub¬ 
mitted wrong in view of Privy Council deci¬ 
sion in 1935 P C 165 [AIR V 22'] ) 

(’08) 35 Cal 845 (849) (SB). (Do.)j 

Section 3 — Note 39 

1. (’ll) 12 Ind Cas 905 (906) (Low Bur). 

1926 Oudli 330 (331) [AIR V 13], 

1918 Cal 20 (21) [Alit" V 5] (DB). 

1914 Cal 333 (334) AIR V 1] : 40 Cal 565 (DB> 
19H Cal 331 (333) [AIR V 1] (DB) ’’ 

(’13) 1m Ind Cas 46, 47 (DB) (Cal). 

(’12))6 Ind Cas 811 (8i4) (DB) (Cal). (This 

pi 1 net pie however does not apply to purchasers 
at a Court sale.) 

(’86) 9 All 125 (129) (DB). 

( 89) 12 Mad 334 (337) (DB). (The separate pos¬ 
session of family property by a widow in a 
joint family is notice to the purchaser that she 
has some interest in the laud such as that of 
her right to maintenance.) 

1923 Bom 13 (14) [AIR V 10 ] (DB). 

(’ll) 35 Bom 269 (271) (DB)." 

’03) 27 Bom 408 (412) (DB). 

22 J nd Cas v50 (25-) (DB) (Mad). 

( 81) 6 Bom 515 (518) (DB). 

}£*{ J Bom 427 (428) : 1883 Bom P J 83 (DB> 

( 81) 6 Bom 193 (201) (FB). 

(’81) 6 Bom 16« (187, 188) (FB). 

(’74) 11 Bom H C R 41 (42) (DB). 
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HamiltonX 2) their Lordships of the Privy Council observed : 

“It has always been held that such possession is in itself notice of the title under which 
such possession is retained which any one dealing with the property cannot, without risk, 
ignore.” 

In the undermentioned cases(3) it was held that possession, though not 
conclusive, was very cogent evidence of the title of the person in possession. The 
basis of^this view was that whoever purchases an estate from an owner knowing it 
to be in the possession of another was bound to make enquiry into the title of the 
person in possession and if he did not do so must be taken to have constructive notice 
of such title either on the ground of wilful abstention from an enquiry which he ought 
to have made or of gross negligence.(4) This principle is found enacted also in S. 27 
of the Specific Relief Act (1877), one of the illustrations to which runs as follows : 

“A contracts to sell land to B for Rs. 5000. B takes possession of the land. Afterwards A 
sells it to C for Rs. 6000. C makes no inquiry of B relating to his interest in the land. B’s 


(’8-1) 8 Bom 182 (185) DB). 

<’74) 22 Suth W R 189 (189). 

1916 Low Bur 38 (38) [AIR V 3]. 

1917 Low Bur 16 (16) [AIR V 4]. 

193 8 Lah 281 (282) *. 1918 Pun Re No. 46. (Real 
owner remaining in possession —That circumst¬ 
ance is constructive notice of benami nature of 
transaction ) 

(’92) 14 All 362 (361, 365) (DB). (Lessee taking 
lease of the cultivatorv holding from zamindar.) 
(’95) 19 Bom 391 (397,*398) (DB). 

(1900) 1900 Pun Re No. 56 (FB). (Original 
transferee was in possession.) 

(’03) 25 All 36i (370) (DB). 

(’89) 16 Cal 414 (417) (DB). (Person in posses¬ 
sion as lessee - Possession is notice of tenancy 
but not notice of lessor’s title.) 

1927 Mad 699 (700) [AIR V 14]. 

[See also ( 72) 9 Bom H C R 121 (146) (DB). 
(Prior unregistered deed of transfer accom¬ 
panied by possession preferred to subsequent 
registered deed unaccompanied by possession.) 
(’72) 9 Bom H C R 147 (150) (DB). (Do.) 

(’72) 9 Bom H C R 151 (152). (Do.) 

(’72) 1872 Bom P J 104 Reprint 160 (DB). 
(Possession under a verbal contract of sale not 
affected by a subsequent registered conve¬ 
yance.) 

(’74) 1874 Bom P J 44 (DB). (Oral sale accom¬ 
panied by possession transfers ownership so 
that it cannot be dealt with by a subsequent 
registered conveyance.) 

(1900) 2 Bom L R liO (ill) (DB). (Unregister¬ 
ed agreement of sale accompanied with posses¬ 
sion is entitled to priority over subsequent 
registered deed.)] 

2. 1920 PC 2 /4 (276) [AIR V 7]. (Vfortgage by 
deposit of the title deeds — Person other than 
the mortgagor in possession - Mortgagee imput¬ 
ed with notice of the title of the person in 
possession.) 

3. (’93) 16 Mad 148 (170) (FB). 

(’84) 10 Cal 1078 (1075) (DB). 

(1920) 2 Lah L J 720 (723, 72 »)• 

(1902) 4 Bom L R 253 (255, 256) (DB). 

-4. f (’82) 8 Cal 597 (610) (FB). (A purchaser 


under a registered conveyance subsequently exe¬ 
cuted cannot eject one who holds possession 
under prior unregistered conveyance, where 
registration is optional.) 

f (’03) 27 Bom 462 (l7l) (DB). (Possession pre¬ 
supposes title.) 

(’94) 21 Cal 116 (120) (DB). 

(’89) 16 Cal 414 (417) (DB). (Purchaser neglect¬ 
ing to inquire is affected only by the equities 
the person in possession insists on.) 

(’*4) 10 Cal 1073 (1075) (DB). 

(’80) 5 Cal 336 (350). 

(1794) 30 E R 713 (714, 715) : 2 Ves 437, Taylor 
v. Stibbcrt. (“Whoever purchases an estate from 
the owner knowing it to be in possession of 
tenants, is presumed to know the estate those 
tenauts have.”) 

(1806) 33 E R 237 (240) : 13 Ves Jun 114, Hiern 
v. Mill. • 

1921 Bom 459 (460) [AIR V 8] : 45 Bom 910. 

(1806) 2 Sch & Lef 583 (600) : 9 R R 107, Crof- 
ton v. Ormsby. 

(1816) 35 E R 679 (680) : 1 Mer 28215 R R 
113, Allen v. Anthony. 

(1852) 68 E R 711 (712) : 9 Hare 734, Bailey v. 
Richardson. 

(1856) 44 E R 510 (514) : S De G M & G 572, 
Holmes v. Powell. 

(1858) 44 E R 1053 (1064) : 2 De G & J 21, 
Knight v. Bowver. 

( 1898) 67 L J Q B 296 (299) : 78 L T 165, Lewis 

v. Stephenson. 

(1873) L R 9 Ch 79 (83, 85) : 43 L J Ch 3/0, 
Cavander v. Bulteel. 

(1902) 1 Ch 42 3 (433) : 71 L J Ch 239, Hunt v. 

Luck. , 

(1853) 14 E R 204 (209) : 9 Moo P C 18, Barnh- 

hart v. Greenshields. 

(1869) 9 Eq 51 (55) : 39 L J Ch 248, James v. 

Lichfield. . 

(1809) 33 E R 978 (980) : 16 Ves 24L Daniels v. 

Davison. (Where there is tenant in possession 
under a lease or an agreement, a person par 
chasing part of the estate is bound to inquire 
on what terms that person is in possession.! 

1917 Mad 955 (956) [AIR V 4] (DB). 
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possession is sufficient to affect C with notice of his interest, and he may enforce specific 
performance of the contract against C.” 

(See now S. 19 of the Act of 1963. The illustrations appearing in the old 
•section have, however, been omitted in the new section.) 

Where notwithstanding enquiry, the fact of occupation of property by a person 

did not come to the knowledge of the person charged, the latter was held not to 

have constructive notice.(5) The present amendment makes possession as a matter 

-of law , notice to persons dealing with the property, of the title of the person in 
possession.(5a) 


But the notice is only of the title of the person in possession and not of any 
■other person. Thus, where a tenant is in possession, the constructive notice should have 
reference only to the title of the tenant and not to that of his lessors,(6) Further the 
notice would have reference only to the title of the person in possession. It has been 
held in England that notice by possession is not only notice of the title of the person 
in possession, but extends also to the interests of such person under collateral a^ree 

Th p’ J h T ? t6r ! ant ’ n P ° SSesS10n has Gained from the landlord an agree¬ 
ment to sell the land to him, a subsequent transferee from the landlord would be 

chaiged with the notice of the agreement to sell.(7) This view was followed in this 

to the y tS 0 of tt PreSent EXP1 T\ 1011 H ’ U i3 clear that tbe ^tice is limited 

t the title of the person in possession.(3a) .But the Patna High Court,(8b) taking a 

conh-ary view, has held that the Explanation is merely a legislative adoption of The 

En 0 lish view that had been followed by the Courts in this country before the 

amendment and hence a subsequent purchaser who does not make enquiry of the 

peison in actual possession of the circumstances under which lie is in such possession 

siould even now be deemed to have constructive notice of all the eauities in „f 


5. (’10) 35 Bom 342 (3-H, 349) (DB). 

(1829) 39 EB 15 (17) : 1 Russ <& My 39, Miles v. 

Langley. (Subsequent transferee must have 
knowledge of possession.) 

(’89) 1889 Pun Re No. 143, p. 483 (485) (Do.) 

< 83) 1883 Pun Re No. 159, p. 485 (487) (Do.) 

5a. 1967 All 531 (532) [AIR V 54 C 1581. 

1960 Pat 354 (358) [AIR V 47 C 1231. J 
(’58) 1958 B L J R 466 (468) (DB). 

B. 1932 Mad 71 (72) [AIR V 19] (DB). 
t 1924 Mad 67 (69) [AIR V 11] (DB). (Unknown 
occupation of the part of the premises would 
not put the purchaser on enquiry as to the 
possible rights of the occupier over the remain¬ 
der of the premises.) 

(’83) 1883 Pun Re No. 102, p. 815 (323). 

(’89) 16 Cal 414 (417) (DB). 

(1853) 14 E R 204 (210) : 9 Moo P C 18, Barn¬ 
hart v. Greenshields. 

(1833) 39 E R 1084 (1086) : 2 M & K 629, Han- 
bury v. Litchfield. 

<1902) 1 Ch 428 (433) : 71 L J Ch 239, Hunt v. 
Luck. 

(’88) 12 Bom 569 (572) (DB). 

7 (1809) 33 E R 978 (980): 16 Ves 249, Daniels 
v. Davison. 

(1853) 14 E R 204 (209) : 9 Moo P C 18, Bara- 
hart v. Greenshields. 

[See however (1848) 64 E R 224 (233) : 2 De G 

& S 50l, Penny v. Watts. (Daniels v. Davison, 
(1809) 33 E R 978, held not to apply where 


the possession was not by virtue of the agree¬ 
ment.)] ° 

8. 1929 Pat 300 (301) [AIR V i 6 ] (DB). (Mort¬ 
gagee in possession having also an agreement to 
sale in his favour.) 

1 (DB) Pat 28i(286) t AIE V16]: 8 Pat 316 

1926 Cal 204 (211) [AIR V 13] (DB) 

1921 Lah 146 (14 6) [AIR V 8] (DB) 

\fRw‘ V s (480) [Am v 4] : 2 Pat L Jour 513 
‘Y’uiu Possession of portion of propertv 

cl bU Au aVlr ? S , aD a o reemen t in his favour for 

?? °! ‘ X '~ Subsequent purchaser 

?* f° have uotlce °f tbe agreement 

(18o]L3 PR Q7«°u- ,X -- °- anielS V ' 

ILbUd) 33 E R 9/8 distinguished.) 

Sa. 1962 Ori 3 sa 83 (89) [AIR V 49 C 32]. (1552 
Orissa 63 [AIR V 39] followed -Held also as- 

ton!nf § tha M u® m ° re occu P atlon of property as a 
tenant w ouId be notice of an agreement not con¬ 
nected with the occupation tlic doctrine cannot 
be extended to cases where the tenant of part of a 
property has also a contract to purchase in his 
favour as against the purchaser of the whole 
property; 1917 Pat 478 [AIR V 4] (FB), Rel on 1 

( l9 “° Ra i L W10» (106). (Notice does not 

extend to any collateral agreement which the 
tenant may have in his favour.) 

^at Ilf (DB ) <469) [A 1 E V 5 2 C 132 3 : 44 

(’58) 1958 BL JR 466 (468) (DB). 
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the person in possession. See also the undermentioned cases of Andhra High Court(8c) 
and Madras High Court(Sd) to the similar effect. The view that had been held before 
the insertion of the Explanation was, in the undermentioned case,(9) applied to a 
case in Lahore to which the Act did not apply and it was held that possession would be 
notice not only of the title of the person in possession but also of any agreement 
in his favour under which he might subsequently obtain a further title to such 
possession. 

The possession which will operate as notice under this Explanation is actual 
possession, though it is not necessary that it should be continually visible or should 
have been, without cessation, asserted.(10) The question whether any person is in 
actual possession is one of fact. Stacking fodder and tying cattle in an open site in a 
village where it is usual for neighbours to use open sites not belonging to them for 
such purposes, cannot be said to be such possession as would constitute notice.(ll) 

See also the undermentioned case.(12) 


40. Possession is not notice to person who has contracted to pur¬ 
chase the property — This Explanation, like Explanation I, imputes notice only to a 
person who acquires immovable property. Where X is in possession and .4 contracts to 
sell the property to B , B cannot, before the completion of the contract, be charged 
with notice of the title of X. In Caballero v. IIcnty\l) Lord Justice James said : 

“I am not prepared to fellow the dicta in that case (i.e., James v. Lichfield{2) ) which 
support the notion that the doctrine of Daniels v. Davison('d) applies as between vendor and 
purchaser, while the matter still rests in contract. Such a notion does not seem to be deducible 
from the previous authorities. These decisions apply only to certain equities between the purcha¬ 
ser and the tenant when the 'purchase has been completed and have nothing to do with the rights 
and liabilities of vendors and purchasers as between themselves.” 


41. Notice to agent — Explanation III. _ Before the amendment of the 
section by Act XX of 1929, the last paragraph of the section provided that 

“a person is said to have ‘notice’ of a fact when.information of the fact is given to 

or obtained by his agent under the circumstances mentioned in the Indian Contract Act, 1»72> 
S. 2*29.” 


That section provided that 

‘‘any notice given to or information obtained by the agent, provided it be given or obtained 
in the course of the business transacted by him for the principal, shall, as between the principal 
and the third parties, have the same legal consequence as if it had been given to or obtained by 
the principal.” 


8c. 1954 Andh 20 (22) [AIR V 41 C 12]. 

8d. 1952 Mad 265 (266) [AIR V 39]. (The posses¬ 
sion of a usufructuary mortgagee of the mort¬ 
gaged property is notice to the purchaser of the 
said property of the previous agreement of sale 
of the property between the mortgagor and the 
mortgagee.) 

9. 1938 Lah 39 (40) [AIR V 25]. 

10. (1856) 44 ER 510 (514): 8 De G M & G 
572, Homes v. Powell. 

[See also 1954 Punj 14 (16) [AIR V 41 C 9]. (.4 
mortgaging part of his lands to G—Mortgagee 
G on the death of A’s widow taking actual 
possession of all lands of A claiming to be his 
sole heir to the knowledge of her rival 
claimant R —Mortgage of lands by G after some 
years — Held R’s suit brought after 12 years 


of G taking exclusive possession was barred 
and mortgage by G could not alter this 
result.)] 

1 1. 1939 Lah 29 (31) [AIK V 26] : ILR (1939) 
Lah 261. 

12. 1950 Pepsu 34 (35, 3P) [AIR V 37 C 11 

(DB). (Possession under unregistered sale deec 
is merely that of a trespasser and not as an 
owner—No question of notice to sub^equen- 
vendee arises and lie will have priority .) 

Section 3 — Note 40 

1. f (1874) 9 Ch App 447 (449, 450) : 43 L J Ch 
635. 

2. (1869) 9 Eq 51 (5f) : 39 L J Ch 248. 

3 . (1809) 33 E R 978 (980) : 16 Ves 219. (As to 
this doctrine, see Note 39.) 
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'This definition was regarded as defective in that it appeared to restrict the rule to the 
’facts of which the agent has actual knowledge, or express notice.(l) No such restriction 
is recognised in England.(2) It was with a view to make it clear that this was not so 
that this Explanation has been added. In other respects the present provision is sub¬ 
stantially a reproduction of the former provision/3) 


The principle on which the doctrine that notice to agent is notice to principal 
vests, is that the agent is the alter ego of the principal and is the principal himself who 
stands precisely in the same position as his agent in the transaction.(4) The provision 
is based upon substantial justice because mankind would not be safe if it were held that 
ti man has not notice of that which his agent has notice of/5) As stated in Seldon v. 
Cox,(6) if it were held otherwise it would cause great inconvenience, and notice would 
be avoided in every case by employing agents.(7) The Explanation only declares a 
general principle of law, which is, in an especial sense, applicable to legal proceedings 
which are usually conducted through an agent. It is not a mere question of constructive 
notice or inference of fact but a rule of law which imputes the knowledge of the a<>ent 
to the principal.(7a) 


Notice to an agent is notice to the principal in the circumstances stated in the 
Explanation,(8) whether it is communicated or not by the agent to the principal.(9) The 
presumption in such cases, which cannot be allowed to be rebutted, is that he did 
-communicate it.(lO) It would be fraud on the part of the agent to conceal the know. 


Section 3 — Note 41 

1. (’79) 4 Cal 897 (910). (Ponfffex J.) 

2 (1873) L It 17 Eq 15 (18, 19) : 43 L J Cli 46, 
Maxif ield v. Burton. 

3. (’03) 25 All 1 (17) : 29 Ind App 203 (P C). 
(Mukhtear’s knowledge is landlord’s one.) 

4. (’93) 26 Cal 381 (392, 393) (SB). (Solicitor.) 
♦£(1866) L R 2 Eq 134 (l42) : 14 W E (Eng.) 565, 

Boursot v. Savage. 

5 (’04)6 Bom L R 557 (572) (DB). (Citing 
Holland v. IIan , L R 6 Ck App 678.) 

6 . (1764) 28 E R 884 (885) : 2 Eden 224. 

* 7 . See also to the same effect. 

|1939 Nag 132 (136) AIR V 26l. 

1929 Mad 426 (429) [AIR V 16]. 

(1905) 1 Ch 632 (639): 74 L J Ch 249 (252), 
Berwick d; Co v. Brice. 

'(176-1) 2 Eden 224 (228) : 28 E R 884, Sheldon v. 

Gox. 

7a. (’02) 6 Cal W N 849 (856) (PC). 

5. *(’02) 25 All 1 (17) : 29 Ind App 203 (P C). 
(Agent obtaining knowledge while defending 
legal proceedings.) 

(’73) Ind App Sup. Vol 175 (179) *. 12 Beng L R 
406 (PC), (Quaere.) 

' (’02) SO Cal 535 (545) : 30 Ind App 114 (PC). 

19-3 All 507 (6U8) [A I R V 20] I 55 All 810. 
(Notice to managing director is notice to com¬ 
pany.) 

192-1 Lah 600 (502) [AIR V 16]. (Co-vendees as 
principal and agent, notice to one is notice to 
the other.) 

1927 SiDd 24 (25) [AIR V 14]. (Fact of agency 
should be established.) 

• (’67) tt Suth W R 399 (408) (DB). 


892, 


29 Beav 337, Wills v . 

1 M ct S 35, Gladstone 
2 Eq Cas Abr 685, 


: 13 Yes 114, Hiern v. 
1 T R 12, Fitserherhert 


(1892) 2 Q B 534 (539, 542): 61 LJQB 
Bawden v. London etc. Assurance Co. 

(18-0)64 E.R 677 (679); 

Greenhill. (Solicitor.) 

(1813) 14 R R 392 (395) : 
v. King. 

(1736) 22 E R 576 (576) 

Attorney-General v. Gower. 

(1748) 26 E R 1172 (1177) : 3 Atk 646, Le Neve 
v. LeN*ve. 

(1806) 33 ER 237 (239) 

Mill. 

(1785) 99 ER 944 (946) 
v. Mather. 

(1905) * Ch 147 (l 5 «, 160): 74 L J Ch 5n, 
Bain ford v. James Keith and Blackman Co. 
Ltd. (A notice to a director of the company ) 

(’9.8) 26 Cal 381 (392, 393) (DB). (Notice to'soli- 
elfcor—An alter ego.) 

[See 1914 Low Bur 225 (225) [AIR V 1 ]. (p ur . 
chaser of land paying off mortgage over land 
due from vendor and his father — Purchaser’s 
agent having notice of mortgage bv father — 
I urckaser is not bona fid-*, purchaser )] 

[See also (1853) 6L E R 618 (620) : 2 Drew 1 
Proctor v. Cooper. * 

(’97) 21 Bom 827 (856) (FB). (As a general rule, 
a client is affected with notice of'what comes to 

the knowledge of his pleader in the course of 
his employment.)] 

®-J 1 *® 9 ). 44 £ \ 1380 (1383) : 8 De G and J 

547, Espin v. Pemberton. 

1929 Lah 500 (502) [AIR V 16]. 

JO. (1878) 9 Ch D 189 (196) : 47 L J Ch 811 
Bradley v. Riches. (Solicitor is agent-It is 
his duty to communicate to his client.) 
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ledge or not to communicate it to the principal, and if so, the principal should not, on- 
principle, be at liberty to derive a benefit from the fraud of the agent.(ll) 

The definition in this Explanation has nothing to do with the manner or the* 
legality of service of notice either under the Land Acquisition Act or under the Civil 
P. C. The husband cannot be deemed to be an agent of the wife for purposes of service 
of notice under the said enactments.(12) 


42- “Agent.”— An agent is a person employed to do any act for anotlier.(l) 
Where an agent is not authorised to receive notice, a notice to him would not be a 
notice to the principal if the agent is not held out to the world a3 if he had such 
authority.!2) If he is so held out, it would be the height of injustice to allow the- 
principal to set up his own secret and private instructions to the agent limiting his- 
authority and thus to defeat his act and transaction under the agency when the party 
dealing with him had, and could have, no notice of such instructions.!8) In the under¬ 
mentioned cases,(4) where two companies had a common director and he had notice of 
irregularities committed by one company, it was held that the test to be applied in 
determining whether notice of such irregularities is to be imputed to the other company,, 
was, firstly, was it within the scope of the duty of one company’s officer to give notice 
to the other company ? and secondly, was it within the scope of his duty as the officer 
of the other company to receive notice ? If there was no such duty no notice could be 
imputed. 

It has been held in the undermentioned cases(5) that notice to the agent of an 
agent is notice to the principal. But where one solicitor employed another for the 
purpose of obtaining the execution of a mortgage-deed, the second solicitor was not to 
be a solicitor of the transferee and notice to such solicitor was held not to be a notice- 
to the transferee.(6) 

A partner is, under S. 18 of the Partnership Act, 1982, an agent of the firm in 
the circumstances mentioned in that section. A notice to such partner under such 
circumstances would therefore constitute notice to the firm, i.e., notice to all the- 


partners.(T) 

The husband of a purdanashin woman is not necessarily the agent of the woman 
and the mere fact that he has knowledge of a particular fact cannot operate as notice 
to the woman.(8) It has been held that a husband cannot be deemed to be an agent of 


[See also (1882) 21 Cli D 685 (705) : 51 L J Ch 
L 281» Kettlewell v. Watson. (If it is the agent’s 
duty to communicate to the principal his know¬ 
ledge the Court will hold that he did com¬ 
municate it.)] 

See also Storey on ‘Agency,’ Para. 140. 

1 1. (1888) 56 R R 246 (257, 258) : 2 Dr & Wal 
364, Nizam v. Hamilton. 

1 2. 1862 Ker 266 (267) [AIR V *49 C 80] : ILR 
(1962) 1 Ker 83. 

Section 3—Note 42 

1. See Section 182 of the Indian Contract Act. 

2 *(1880) 49 L J Ch 465 (467): 14 Ch D 406, 
Sabron Walden Second Benefit building Society 
v. Rahner. (Solicitors employed to do some¬ 
thing accepting notices concerning other busi¬ 
ness of the client—Notice invalid.) 

[See also 1962 Ker 266 (267) [A IR V 49 C 80] : 
" ILR (1962) 1 Ker 83. (Notice to husband is 


not notice to wife to be served under Land 
Acquisition Act or Civil P. C.)] 

3. t 1928 Cal 371 (374, 375) [AIR V It]. (Cit- 
ing Storey on Agency, Para. 127.) 

4. (1896) 2 Ch 743 (749) 65 L J Ch S6C, In re 
Hampshire Land Co. 

[See also 1936 Bom 62 (81) [AIR ^ 23j : 60 
Bom 326. (( 1896 ) 2 Ch 743, followed.)] 

5. (1744) 26 E R 818 (824) : 3 Atk 26, Norris v. 
Le Neve. (Notice to the town agent of a coun¬ 
try solicitor is notice to the person employing 
the solicitor.) 

(1848) 17 L J Q B 282 (265) : 12 Q B 46o, 1 ike 
v. Stephens. (Notice to the clerk of attorney.) 

6. (1863) 142 RR 180 (ISO) : 3 De G J & Sni 
596, Wyllie v. Pollen. 

7. 1931 Lah 227 (229) [A I R V 18] : 12 Lab 
328 (DB). 

S. 1925 Oudh 613 (615) [AIR V 12]. 
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tae wife for purposes of service of notice under the Land Acquisition Act or Civil 

43. “Whilst acting on his behalf in the course of business to which 
that fact is material.” — These words show two things — 

(1) the agent must have acquired the knowledge during the period when he teas 

actually acting as the agent.(l) A knowledge acquired before he was 
appointed agent cannot be regarded as notice to the principal.(2) 

(2) the agent must have acquired the knowledge in the transaction in which he 

was employed as agent and the fact about which knowledge is acquired 
must be material to that transaction.(S) If the knowledge is acquired, not 

in the matter for which he is appointed agent but in some other matter 
there is no constructive notice to the principal of such fact.(4) 

Thus, notice to the solicitor or counsel of a party would be notice to the client^) if 

such knowledge is acquired by the solicitor or counsel, after he was employed and in 

the transaction in which he was employed. As observed by Lord Hardwicke'in Wo r dev 
v. Lord Scarborough,(ft) J 

‘‘notice to an agent or counsel, who was employed in the thing by another person or in 
another business and at another time, is no notice to his client, who employs him a erwards 
and it would be very mischievous if it was so: for the man of most nmYb, Y ’ 

eminence would then bo the most dangerous to employ.”(7) 3 &D latest 

In Chabildm v. DayalMowji(8) their Lordships of the Privy Council observed • 

_ 10 vlew of the Court ot appeal imputes to a principal the knowledge of an agent, not 


9. 1962 Ker 266 (267) [A I R V 49 C 80] : I L R 
(1962) 1 Ker 83. 

Section 3 — Note 43 

1. (’88) 11 Mad 419 (440) (DB). (Solicitor coming 
to know a fact while not acting as an agent — 
Principal not lixed with notice.) 

2. *(1886) 81 Ch D 671 (677) : 55 L J Ch 662, 
In re Cousins. 

(1740) 27 E R 621 (621) : Barn Ch 220, Stead 
v. Whitaker. 

3 . (1967) 71 Cal W N 31 (36). 

(1848) 9 E K 897 (909) : 1 H L C 605, Wilde v. 
Gibson. 

(1806) 33 EB 237(239):!3 Ves llLHiern v. Mill. 

(1746) 26 ER 970 (972): 3 Atk 294 : Warwick 
v. Warwick. 

[See also 1921 Sind 121 (124) [AIR V 8] : 16 
Sind L R 235. (Broker ^signing bill of lad¬ 
ing on behalf of ship-owner—Latter is affected 
with notice of contents of bill of lading.)] 

4. (’07) 31 Bom £66 (581, 562) : 34 Ind App 
179 (PC). 

(1967) 71 Cal W N 31 (36). 

[See also 1935 Lah 821 (822) [A I R V 22] (DB). 
(Knowledge acquired by the Director of bank 
in his personal capacity—Held, knowledge to 
bank could not be implied.)] 

5 (187P) 9 Ch D 189 (196) : 47 L J Ch 811, 
Bradley v. Riche3. (Solicitor is assumed to 
have communicated to his client.) 

(1871) 6 Ch App 678 (682): 40 L J Ch 701, 
Holland v. Hart. 

(1866) LR2Eq 134 (142): 14 W R (Eng) 565, 
Boursot v. Savage. 


( ‘v 8 184l«“ Q B 282 12851: 12 « " «»' rik. 

B 1,2 < 165 >= * h„, Fllll „ 

6. (1746) 26 E R 1925 (1926) : 3 Atk 392. 

7. (1967) 71 Cal W N 31 (36) 

^rawinf" 8 ( f 0) [A 1 R v ^ : 7 Luck 131 
(DB). (Information to plaintiff’s pleader in 

^’ e t V ‘ 0 , U i 3 = sul , t . cai ? no t be information to plaintiff 
oi to his authorized agent.) • 

ISee also (1843) 67 E R 162 (166) : 2 Hare 994 
Fuller v. Bennet. (Lord Hardwicke’s observa-’ 

Wignam!)] Clted WUh appr ° Val by Slr James 

[But see (1817) 36 E R 81 (85) : 3 Mer 210, 
Tculmin v. Steere. (P purchased from W an 
annuity secured on W's estate .Y — M N as 
attorney and agent negotiated the sale for IF— 

TF b an 3 UeDt 7 A ' 1 pr0perty was P ur °based from 

son S ° n fust for D and infant 

son b M F was also the agent employed in 

the subsequent transaction — It was held tbit 
nol.ee to M N was constructive notice to D 
and S, on whose behalf the subsequent pur¬ 
chase was made - Fact that S, an infant, was 

Intel e = ted in the purchase did not affect the 
question of notice.) 

(1864) 34 L JCP 48 (48): 11 L T (NS) 111, 
Dresser v Norwood. (Knowledge of agent 
oie the transaction held notice to principal 

SW) 3, Bom 56, (J81 , 5BS, : S* iT 179 
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acquired in the matter for which he was agent, and uses it to upset a transaction of a date 
before the agency commenced. This is an extension of the doctrine of constructive notice in 
which their Lordships cannot concur.” 

Where the same person is the agent of both parties to a transaction, a notice to 
him in the transaction in one capacity will be effectual notice to him in both capacities. 
Thus, where A , an attorney, was the agent of an insurance company, and received 
notice in his capacity of attorney to X to be transmitted to the company, it was held 
that the company must be held to have constructive notice of such fact.(9) Similarly, 
where the same person acts as agent or attorney, as well on behalf of the vendor as the 
purchaser of an estate or is himself the vendor and agent or attorney for the purchaser, 
whatever notice he may have received will affect the purchaser.(10) 

In the undermentioned cases, (11) A having notice of an encumbrance agreed to 
purchase the property in the name of B. But he subsequently agreed that B himself 
should be the purchaser. B accordingly paid the purchase.money without notice of the 
encumbrance. It was held that though B did not employ A, nor knew anything about 
A’s agreement to purchase till after the purchase was made, yet B’s approval of the 
agreement afterwards, made A his agent ab initio and affected B with the notice. 


44. Effect of agency ceasing after notice. —The fact that subsequent to the 
acquisition of notice by the agent, he ceased to be so does not prevent the application of 
the rule of constructive notice to the principal.(1) 

45. Principal, an infant—Notice to agent. — Where immovable property 
is purchased on behalf of an infant through an agent employed by trustees acting on 
behalf of the minor, notice of a charge on the property to the agent will be notice to 
the infant.(l) 


46 Principal, the Government—Notice to agent. — The fact that the 
principal is the Government does not render the doctrine of constructive notice in¬ 
applicable. In the undermentioned c*ase(l) where the officers of the Government 
acquired knowledge of a particular fact, and the question was whether such knowledge 
should be imputed to the Government, it was observed by Chandavarkar, J.: 

“That doctrine (i. e., doctrine of constructive notice), being founded on a fiction, must, 
indeed, be cautiously applied, and the mere fact that a village official lias made an entry in 
the books of the Government in the discharge of his official duty would not be sufficient by 
itself to bind the Government with knowledge of it. But where, as in the present case, the 
entries have been repeated from year to year for a number of years without the levy of an 
increased assessment, the District Judge was, I think, right, in the absence of any evidence to 
the contrary, in holding that the Government through their agents have acquiesced in the 
permanence of the grant.” 


47. Fraud of agent. — In English law where an agent is guilty of fraud- and 
Las an interest in concealing the knowledge from the principal and does so conceal it, 
the general rule that notice to agent is notice to principal does not apply and the 
principal is not to be imputed notice of the fraud. In In re David Payne it Co.j 


0.(1846) 16 LJQB 119 (120): 9 Q B 730, 
Gale v. Leiuis. 

lO. (1837) 8 L J Ch 235 (236) : 3 My & Cr 670* 
Dryden v. Frost. 

(1872) 20 W B (Eng.) 793 (793), Jones v. Frost. 

1 1. (1708) 23 E R 998 (99S) *. 2 Vern 609, 
Jennings v. Moore. 

-(1724) 2 E B 727 (730) : 5 Bro P C 355, Coote v. 
v. Mammon. 


Section 3 — Note 44 

1. (1861) 9 W R (Eng) 880 (882) I 7 Jur (p) 
12t'3, North British Insurance Co. v. Hadet. 

Section 3 — Note 45 

1. (1817) 36 E R 81 (85) : 3 Mer 210, Tcultnm 

v. Steere. * 

Section 3 — Note 4 6 
1. (’01) 26 Bom 271 (231) (DB). 
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f 0nr > °! Appeal confirmed the judgment of Mr. Justice Buckley (afterwards 
-Lord Wrenbury) who stated this exception in the following words- 

hnml'™ a +r^ n,Un ' eati0 ? i3m , Rde *° an agent ° f a cor P or ‘ lt ioiTwhich it would be his dutv to 
hand on to his principals, and if that person had an interest which wn„U u 1 

disclose to his principals the information which he has thus obtained, and in point cUant h° 

twTu comnmmoate U ’ knowlcd f? e >3 °ot to be imputed to the principals by reason of the f 7 

llftarS* 6W SOn,ethlDg WhiCh * ~ D0 ‘ hlS * dfscloseVnT whists 

The exception will apply with greater force where the party seeking the benefit 

.(the doc«« o(co«’ve notice to oc i, cognieaL oT.t t 

fhT7‘ l' S •' Jva ““ d m0 “>' s on « mortgage esecuted ,n bis favour by F 

appeared that there was a previous settlement affecting the land comm-ised in ‘ ti * 

mortgage and F had communicated this fact to C. C however told F that l ^ 

advancing money. Upheld that when C refnsed to cimlS 1 S i 

was the duty of F himself to communicate it to S. that by his failure to do so F 
be considered to be a party to what amounted to a fraud committed bv c ' w* 
client S and that -if i, were to b. held that notice given under the“ c i.cL «*** 

binding upon the principal it would amount to robbing the person who mho J T 

money." A similar view was taken in C„ v. Cnrc.ft,)” I, wS pointed orn K F 
an that case that the exception rested on two grounds* * 

(a) that the circumstances led to the inevitable conclusion (over-ridim* even 

the irrebuttable presumption arising in cases of constructive notice that the 

his duty) that the notice had not been t^unicaL and^ ° f 

(b) that the agent could not be said to be acting in the character of a -ent at all 

but only as an independent party playing a fraud. * 11 

An exception to the above exception has also been reco-mi^,! in v i a a 
that is where, in addition to the fraud of the agent it appears from ti Jllgland and 

that if an honest agent had been employed, he would C dto“e ed ZlT TT 

such cases the exception that notice to the fraudulent agent is not notice to ' ■ ^ 
does not apply, and the general rule that notice to agent ij not ce to « 
appiy. The leading case on the point is Kennedy v. Green U) decided^in^ 1 WlU 
1834. In that case, Bostock, a solicitor, fraudulently obtained nn f jear 

Kirby who was also his client. The circumstances were, however, stch batlf r T" 

held that apart from such circumstances Kirby could no be £ t* 11 WaS 
notice of the fraud, but in view of such circumstancesheshouldheelt ! C °“? trBctive 
The Lord Chancellor, Lord Brougham, observed as follows W1 ‘ h n ° tiCe ' 

“It cannot here be said that Mr. Kirbv is fixed with oil ^ 

- fraud, practised by Bostock upon Mr. Kirby bin,seif, was of 


Section 3 — Note 47 

1.(1904) 73 L J Ch 849 (851): 2 Ch 608 : 91 
L 1 777. (C5 L J Ch 860, followed.) 

also (1929) 2 KB 356 (374, 375) : 98 L J 
K B 751, Xewslulme Bros. v. Iload Transport 
Ocuerel Insurance Co. (Knowledge of the 
agent acquired in breach of duty and who is 
.guilty of fraud is not the one of the principal.) 

4 T. P. 15. 


Tpp f 5 ° 0 20 (24) [AIR V : « Bom 139 : 4 6 Tnd 

2. (1868) 4 Ch App 35 (40) : 17 W K (Eng) 65 

3 (1880) 15 Ch D 639 (644): 49 L J Ch 5ns 
( ltlDg Thomson v. Cartwright, 3s L J Ch 234* 

for the ground and Hollands- H ar t to 

L J Ch App (01, for the second ground ) ° 

4. (1834) 40 E B 266 (274) ; 3 My A- K 699. 
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we may say would certainly be that other fraud which he had practised on Mrs. Kennedy 

.I think, we cannot, on on this account alone fix his client, Mr. Kirby, any more than 

his other employer, Mrs. Kennedy, with the knowledge of his criminal proceedings. We must 
lay out of our view all the knowledge, the actual and full knowledge he had of his own fraud, 
and are not to hold Mr. Kirby as cognisant-I mean, of course, cognisant in law and con¬ 
structive!}—of that merely because his solicitor himself, the contriver, the actor, and the 
gainer of the transaction, knew it all well. 

“But suppose him not the actor, and only regard him as an attorney wholly unconcerned in 
the plot, and employed by Mr. Kirby, and not only innocent of the whole affair, but wholly 

ignorant of it.I say still with all this deduction and all this supposition that Mr. Kirby 

is fixed. For Bostock, had he been wholly free from the guilty knowledge, and only employed 
as a solicitor to act for and advise Mr. Kirby must, on seeing the deed, have had his attention 

at once called to the suspicious circumstances under which it was executed.Thus taking 

Bostock to be merely an ordinary solicitor, employed by Mr. Kirby in settling this transaction 
for him, the deed was such as at once gave him notice that all was not right, and put him upon 
enquiring. That is notice to him and his employer of whatever the inquiry would have 
disclosed.” 

The above principles of English law were followed in this country also. In 
Hormasji v. Mankuvarbaifb) a case decided before this Act, the High Court of Bombay 
followed the principles stated in Kennedy v. Green{6) and Sharpe v. Foy{ 7) and held, 
firstly that the Court will not presume notice to have been given to his client by an 
attorney where such notice would involve a confession by the attorney of a fraud 
practised by himself and, secondly, that the Court will not apply the doctrine of con¬ 
structive notice where the party seeking the benefit of it has been guilty of secrecy in 
the transaction with constructive notice of which he seeks to affect the principal. The 
same principles were followed in subsequent cases decided after this Act was passed. 
Thus, in Sooleman v. Rahimtulaf 8) it was held that where the person who acted both 
for the mortgagor and the mortgagee acted fraudulently towards the latter by not 
disclosing to him the flaw in the title, the latter was entitled to say that the agenc’s 
knowledge should not be imputed to him and used to his prejudice. In The Texas Co. v. 
Bombay Banking C'o.,(9) their Lordships of the Privy Council relied upon the observa¬ 
tions of Buckley, J., in the case of In re David Payne & Co . Ltd.,(lQ) and held that 
notice to an agent guilty of fraud was not notice to the principal. See also the under¬ 
mentioned cases(ll) to a similar effect. 

In introducing the proviso to Explanation III, by the amending Act, XX of 
1929, the Legislature seems to have departed to some extent from the English law as 
above stated. Under the proviso, notice even to an agent who fraudulently conceals his 
knowledge from the principal, will be notice to the principal except as against a person 
who is a party to or otherwise cognisant of the fraud. 


48. Lis pendens and decree as notice. — The pendency of a suit is very 
often spoken of as operating by way of notice to all would be transferees of the 
property involved in the suit.(l) That this view was incorrect was pointed out in 


5.1(1875) 12 Bom H C R 262 (266, 267) (DB). 

6. (1834) 40 E R 266 (274) : 3 My & K 699. 

7. (1868) 4 Ch App 85 (40) : 17 \V R (Eng) 65. 

8. (’ 04 ) 6 Bom LR 800 (810). (English Case 
law reviewed.) 

9. 1919 P C 20 (24) [AIRY 6] : 44 Bom 139 : 46 
Ind App 250. 

10. (1904) 73 L J Ch 849 (851) : 2 Ch 608. 

1 1. 1929 Cal 497 (499) [AIR V 16] : 56 Cal 367. 
(Member of pledgor firm also member of pled¬ 


gee’s advisory committee for advancing loan 
No notice of pledgor’s fraud can be imputed to 
pledgee.) 

(’12) 36 Bom 564 (585). 

^’09) 4 Ind Cas 652 (6a6) (Bom). 

Section 3 — Note 48 

1. (1842) 59 R R 726 (729) : 2 Dr. & War 361, 

Higgins v. Shaw. T ,. . 

(1831) 39 E R 236 (238) : 1 Russ & M 61/, Kins* 

man v. Kinsman. 
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Bellamy v. Sabi7ie.(2) In that case, the Lord Chancellor said : 

“It is scarcely accurate to speak of its pendens as affecting a purchaser upon the doctrine of 

notice although undoubtedly the language of the Court often so describes its operation. It affects 

him, not because it amounts to notice, but because the law does not allow to litigant parties and 

give to them pending the litigation, rights in the property in dispute, so as to prejudice the 
opposite party. (3) 

A decree is not notice to a purchaser who purchases after the decree where it is merely 
declaratory and inexecutable.(4) 

49. Fraudulent party cannot plead constructive notice.- A person who is 
himself guilty of fraud in transactions with another cannot plead that the other had 
constructive notice of the facts which he was bound to disclose and which he actively 
concealed from him.(l) Thus, where a person who had a registered mortgage in his 
favour obtained a decree against the mortgagor on another debt and sold the property 
in execution but fraudulently concealed the fact of his mortgage in execution proceed¬ 
ings, it -was held that he was estopped from charging the execution purchaser with 
constructive notice of the registered document.^) Similarly, it was held that the 
doctrine of constructive notice by the omission of a purchaser to call for and examine 

the title deeds of his vendor, would not cover a case where the vendor practised a 
fraud on the purchaser. (8) 1 

50. Onus of proof as to notice, _ The general rule is that the onus is on the 
party who alleges that another party has notice of a fact to prove it.(l) Where 4 
alleges that B has constructive notice of certain facts the onus is on A to establish facts 
which give rise to the application of the doctrine of constructive notice, such as uToZ 
negligence or wilful abstention from an enquiry on the part of B. the registration Vo 
document, the possession of property by a third person or notice having°been »iv P 

the agent. In cases coming under S. 27, cl. (b) of the Specific Relief Act 1877 (S in 
o the Act of. 1963), however, it has been held that it is for the transferee for val e to 
plead and prove that h.s purchase was without notice of a prior contract of <,„i„ /V 
Note, S. 40. See 58A, Not, 15). Wbe„ a pLTtTt ' “v ' £ 

notice has been given to another person the mere fact that the transaction in question 

2tL,7p K o“ 2 ) "" “ “ C0 ““ lM '“ Ue ”™ b ” »' ■“*»» the 


(1813) 35 E R 295 (296) : 2 V & B 205, .Metcalfe 
v. Fulrtrt ift (Lis pendens is presumptive if not 
actual notice.) 

(1858) 53 E R 533 (556) : 25 Beav 47, Taylor v. 
Thomas. 

[See also ( (1806) 33 E R 237 (239) : 13 Ves 114, 
Hiern v. Mill.} 

2. * (1857) 26 L J Ch 797 (801) : 1 De C & J 
536. 

3. (’74) 11 Bom H C R 24 (27) (DB;. (Case law 
thoroughly reviewed.) 

(’ 74 ) 11 Bom H O B 64 ( 66 , 67) (DB). 

(’72) 8 Beng L R 474 (477, 478) (DB). 

4. 1910 Nag 163 (172) [AIR V 27] : ILR (1941) 

Nag 513 (DB). ' 

Section 3 — Note 49 

1. ( 88 ) 11 Mad 419 (439) (DB). (Contract of sala 
Vendor concealing lease.) 


2. (’*«&) 12 Bom 678 (682) (DB) 

( 96) 20 Bom 290 (292) (DB). (where there is no 

fiaud but omission to declare the mortgage at 

time of sale the rule does not apply.) 08 1 

[See however (’98) 22 Bom 686 (692) (DB) 
(Correctness of distinction between 12 Bom 678 

ce D a d .nmnt and 290 ’ ^ betWee “ fraudulent e on - 
cealment and mere omission doubted.) ’ 

3 - A,Tri* 6 E R 122 (126) : 2 Gif 292 ’ UllMns 

Section 3 — Note 50 

1.1963 J&K 14 (15) [AIR V 50 C 9] (DB). (Attes- 
ation, no notice of contents of documen -Pm v 

« “-“-i 

2. 1928 All 307 (309) [AIR V 15 ] (DR). 
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Enactments relating to con¬ 
tract to be taken as part of 
Contract Act. 


4. The chapters and sections of this Act 
which relate to contracts shall be taken as part 
of the Indian Contract Act, lb72. 


a [And sections 54, paragraphs 2 and 3, 59, 107 and 123 shall be read as 

supplemental to the Indian Registration Act, b [ 1908].] 

[a”' Inserted by the Transfer of Property Act (1882) Amendment Act, 1885 (III of 1885), S. 3. 

[bl Substituted for “1877” by the Transfer of Property (Amendment) Act, 1929 (XX of 1929’, 
Section 5. 

Synopsis 


1. Legislative changes. [Omitted.] 

2. Scope of the section. ' 

3. Chapters and sections of the Act relating 

to contracts. 


4. “Shall be taken as part of the Indian 

Contract Act.” 

5. “Shall be read as supplemental to.” 

6. Registration of lease deeds. 

7. Registration of gifts—Section 123. 

8. Registration of charges — Section 100. 


1. Legislative changes. — [Omitted.] 


2. Scope of the section. — All transfers of property other than gifts neces. 
sarily imply a contract to transfer such property. They are in fact executed contracts 
and. as a general rule, depend for their validity upon the same principles as those 
applicable to contracts. The first paragraph of this section gives legislative expression 
to this view and enacts that the chapters and sections of this Act which relate to contracts 
shall be taken as part of the Indian Contract Act. In their report of the year 1S79, 
the Law Commissioners observed as follows : 

“ Read with the Contract Act, this bill covers almost the whole of the ground which could 
be profitably occupied by law relating to the transfer inter vivos of interests in property .... 

.We would declare that all chapters and sections of the bill which relate to contracts 

should be taken as part of the Contract Act, 1872. When the body of substantive civil law 
enacted for India is re-arranged in a more compact and convenient form than that of a series of 
fragmentary portions from time to time passed by the Legislature, the chapters on sale, mortgage 
lease and exchange contained in the present bill, will probably be placed in close connexion 
with the rules contained in the Contract Act.” 


The provisions of the Indian Registration Act relating to the optional registra¬ 
tion of documents conflict with certain provisions of this Act which, require that 
transfers of property in writing must, in order to be operative, be registered, even if 
the property is less than Rs. 100 in value. It was pointed out by Garth, C. J.» iu 
Naraijan Chandar v. Data Bam Roy,( 1) a decision given in 1882, before the second 
paragraph was inserted in this section, that S. 54 “virtually abolished optional regis¬ 
tration.” The insertion of the second paragraph by the Amending Act III of 1885, now 
makes it clear that the provisions of this Act prevail over those of the Registration Act 
so far as transfers of property are concerned.(2) 


3. Chapters and sections of the Act relating to contracts. — oaies , 
mortgages , leases and exchanges are all transfers of property based initially on contracts 
and, consequently, the chapters of the Act dealing with those transfers must be said to 
“relate” to contracts and must, therefore, be taken as part of the Contract Act.(la) 


\ Section 4 — Note 2 

1. (82) Cal 597 (612) (FB). 

2. See (92) 19 Cal 623 (626) (FB), (Overruling 
16 Cal 622. The effect of the insertion is to 
make S. 54, para 3 absolute, in so far as it 
prescribes that a transfer of ownership by sale 


of tangible immovable properties of values les3 
than Rs. 100 can be made only by registered 
instrument or by delivery.) 

Section 4 — Note 3 

la. S«e 1960 Bom 126 (126) (Pr 2) [AIR V 47 C 
35]: I LB (1959) Bom 1797 (DBj. iThough a x-.se 
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The chapter on gifts cannot be said to relate to contracts. The reason is that 
a gift which is made without consideration cannot be based on any contract inasmuch 
as there can be no contract without consideration (except in some cases specified in 
S. 25, Contract Act). The chapter on gifts cannot, therefore, be read as part of the 
Contract Act except where the case may also come under Contract Act, S. 25. There 
is, however, a special provision in S. 126 to the effect that a gift can be revoked in any 
of the cases (save want or failure of consideration) in which, if it were a contract, it 
might be rescinded. 

An actionable claim is contractual in its nature, and the chapter dealing with 
the transfer of such claims must be said to 1 relate to contracts” within the meaning 
of this section .(1) 

The sections of the Act which deal with transfers for consideration e.g., Ss. 88 
to 48, 45 and 58, also ‘relate to contracts” within the meaning of this section and must 
be taken as part of the Contract Act. One of the effects of so taking them would be to 
interpret the word “consideration” occurring in those sections in the light of the 
definition of that word in the Contract Act. 


4 “Shall be taken as part of the Indian Contract Act.”— It has been seen 
in Note 8 that one of the effects of taking the provisions of this Act as part of the 
Contract Act is to give the same meaning to the word “consideration” as it has under 
the Contract Act. 


Another important consequence of taking the provisions of this Act relating to 
contracts as part of the Contract Act is to render a sale, mortgage, lease or exchange 
void or voidable, as the case may be, if the agreement or the contract in pursuance of 
which the transfer has been made, is void or voidable under the provisions of the 
Contract Act. Thus, a sale, mortgage, lease or exchange without consideration is void 
inasmuch as an agreement without consideration is void under S. 25 of the Contract 
Act.(l) Similarly, a sale, etc. would be void where both the parties thereto are under 
a mistake as to an essential matter of fact,(2) inasmuch as an agreement under such 
circumstances would be void under S. 20 of the Contract Act. Again, a transfer of 
property which has been brought about by undue influence, coercion, misrepresentation 
or fraud is voidable at the option of the per^fln whose consent to the transfer was 
obtained by such undue influence, etc.,(8) inasmuch as a contract bright about under 
such circumstances would be voidable under Ss. 19 and 19A of the Contract Act. 


In Thakurain Earnatli Kucir v. Thakur Indar Bahadur SiiujliX 4) a person 


is a transfer it cannot be said to have ceased to 
be contract altogether. No doubt some of the 
clauses of the Contract Act will not apply as 
they would to a contract which is wholly exe¬ 
cutable. But that is a different matter.) 

1952 Orissa 116 ( 117» [AIR V 39] 'DB). 'Behind 
every transfer of immovable property, there is 
a contract.) 


Section 4 - Note 4 

p 'Ind Cas 4 (4' /All). (DB) (Mortgage). 

( 96) 22 Bom 176 (181) (DB'. (Sale without consi¬ 
deration.) 

(’76’ 1 All 309 (311) (DB'. (Mortgage without 
consideration — Case before Transfer ot Pro¬ 
perty Act was enacted.) 

Also see S. 58, Note 18. 


1. 1933 Mad 207 (209) [AIR V 20] : 56 Mad 177 
(DB). (Section 137 is made part of the Contract 
Act.) 

1914 Bom 290 '292' [AIR V 1' : 38 Bom 255 
<DB). (Section 137 is to be taken as part of the 
Contract Act.) 






3 -'01) 25 Bom 126 I12S) (DB). (Undue in- 
nuence.) 

-fi’68 1 Beng L R A C 95 <98'(DB). (Do ) 

1933 Rang 90 (90) [AIR V 22' (Do ) 

1940 Lah 505 (508) [AIR V 27]. 

4 ;t 1922 P C 403 (404, 405) [AIR V 9] : 50 Ire 
App 69 : 4 5 All ]7Q ; 26 Oudh Cas 223. 
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who had only a mere expectancy in certain villages purported to convey the villages 
to another and received a certain sum of money towards the consideration for the 
conveyance. The purchaser, finding subsequently that his vendor had only an expec¬ 
tancy in the property conveyed, sued for the recovery of the money advanced by him. 
It was held by their Lordships of the Privy Council that he was entitled to do so, on 
the ground that an agreement to sell an expectancy would be void and that, under 
S. 65 of the Contract Act, the party who had advanced the money would be entitled 
to receive it back from the other party. In other words their Lordships applied S. 65 
of the Contract Act to a case of transfer of property. See also the undermentioned 
cases(5) to the same effect. 

There has, however, been a conflict of opinion on the applicability of Ss. 24 and 
39 of the Contract Act to transfers of property. In Raj an Harji v. Ardesliir Hormusji 
Wadiafti) the High Court of Bombay assumed that S. 24 would apply to transfers of 
property, but came to the conclusion on the facts of the particular case that the consi¬ 
deration for the transfer was not ‘‘unlawful” within the meaning of that section and 
that, therefore, the section did not apply, so as to render the transfer void. The High 
Court of Allahabad also in a series of decisions(T) held that S. 24 was applicable to 
transfers of property. But in Dip Naraijan Singh v. Nageshiuar Prasad, (8) a Full 
Bench of the Allahabad High Court has held, dissenting from the view expressed in 
previous decisions, that S. 24 has ‘‘not been made applicable to transfers of immovable 
property” but that it applies only to contracts. This view has been followed by a 
subsequent decision of the same Court(9) and by the Chief Court of Oudh.(10) 


It is very respectfully submitted that the view expressed by the Full Bench of 
the Allahabad High Court in Dip Naraijan s case is not correct. The facts of the case 
were that a registered mortgage bond had been executed of properties some of which 
were not transferable by virtue of certain provisions of the Agra Tenancy Act, 1901. 
It was contended that the mortgage was void on the ground that the consideration 
therefor was in part unlawful within the meaning of S. 24 of the Contract Act. Their 
Lordships came to the conclusion that the attempt to transfer a non.transferable 
property neither “defeated any provision of law” nor was “forbidden by law” and was 
not, therefore, “unlawful.” In this view, S. 24 of the Contract Act (which applies only 
where the consideration is in part ‘‘unlawful”) was obviously inapplicable to the facts 
of the case. But their Lordships rested their decision in the case on the broad ground 
that S. 24 did not apply to transfers of property . They would appear to have assumed 
that S. 24 would render all agreements, the considerations for which are in part 
unlawful, totally void, even though the legal can be separated from the illegal part of 
the covenant, and that it is thus against the well-recognised general principle that 


5. 1937 Oudh 410 '413) [AIR V 24] : 13 Luck 
531 (DB . (Mortgage invalid — Mortgagee can 
recover his money under S. 65, Contract Act.i 

1930 All *252 i*254 [AIR V 17] (DB). (contract 
void due to mutua mistake — Remedy of ven¬ 
dee is to claim consideration or purchase 
money.) 

B. C79) 4 Bom 70 (73, 74) (DB). 

7. 1929 All 394 (395,396i [AIR V 16]. (Section 24 
applies to transfers of property but the transfer 
of an untransferable occupancy holding and of 
other lands is not ‘unlawful’ within the mean¬ 
ing of that section. Such a transfer is therefore 
valid so far as the other property is concerned.) 


1922 All 134 (135) [AIR V 9] : 44 All 486 (DB). 
(Usufructuary mortgage of occupancy holding.) 

1921 All 392 (392) [AIR V 8] : 43 All 81 (DB). 
(Following 17 Iud Cas 522 and 18 Ind Cas 9.) 
(’13) 18 Ind Cas 9 (10) (All). (Loan in considera¬ 
tion of promise to give possession of occupancy 
holding.) 

(’12) 16 Ind Cas 42 (42) (All). (Usufructuary 
mortgage of occupancy holding.) 

8 . 1930 All 1 (2, 3) [AIR V 17] : 52 All 338 
(FB). 

9. 1934 All 246 (249) [AIR V 21] (DB). 

lO 1935 Oudh 501 (504, 505) [AIR V 22] (DB). 
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■where the legal can be separated from the illegal part of the covenant, the barl part 
may be rejected and the good retained. And, on this assumption, their Lordships seem 
to think that the section must be strictly limited to cases of contracts and not extended 
to transfers of property. There does not seem to be any ground for the said assump¬ 
tion. Section 2 4 of the Contract Act clearly seems to apply only to cases where the 
legal cannot be separated from the illegal part of the contract as is indicated by the 
word “ single ” used in the section in relation to the consideration and the object of the 
contract. The general principle is recognised by S. 57 of the Contract Act that where 
the legal part can be separated from the illegal part, the whole contract is not void. If 
Ss. 19, 19A, 20, 25 and 65 of the Contract Act can be applied to transfers of property, 
as they have been in numerous cases, it is not clear why S. 24 is not so applicable. 

There has also been a conflict of opinion as to the applicability of S. 89 of the 
Contract Act to transfers of property. According to some cases of the High Court of 
"Madras, a transfer of property may be cancelled by a party thereto, in circumstances 
under which he may put an end to the contract on which the transfer rests, but unless 
he so cancels it the transfer cannot be said to be invalid. In Subba Bao v. Devu 
ChettyX H) where a mortgagee under a mortgage of Rs. 800 failed to pay Rs. 500 out 
of the consideration, it was held that the mortgagor could under S. 39 cancel the 
mortgage. In Subbaraya Beddi v. Manikka Koundan£l2) where mortgagee had paid 
only Rs. 285 out of the consideration of Rs. 400, it was held that though the mortgagor 
was entitled to cancel the mortgage he did not in fact do so and that therefore, the 
mortgage was valid to the extent of Rs. 235 which had been paid. In Thirumal Baju 
v. Pandla Muthial NaiduX 13) it was held that where a part of the consideration for a 
mortgage is void or fails, or the mortgagee makes default in paying it, the mortgage is 
.good to the extent to the consideration that has validly passed unless the mortgagor 
has cancelled it, inasmuch as there is nothing to prevent the mortgagor from treating 
the mortgage as good to the extent of the consideration received and suing the mort¬ 
gagee for damages for non-payment of the balance. But a contrary view was taken in 
Abdul Hashim v. Khadir Batclia, (14) namely, that a mortgage could not be cancelled 
on the ground of want of consideration inasmuch as the matter had passed beyond the 
stage of contract. The High Court of Calcutta appears to be of the same view as that 
taken by the High Court of Madras in the earlier cases. In Bajraiuji Sahai v. Udit 
NarayanX 15) it was held by Maclean, C. J., after referring to Subba Bao's case , that 
where it was not shown that the mortgagor had cancelled the mortgage, the mortgagee 
was entitled to relief to the extent of the amount actually advanced. 

On the other hand the High Courts of Allahabad, Bombay and Patna have taken 
the view that S. 39 does not apply to transfers of property. In Bashik Lai v. Bam 
Naraijan (16.11) Karamat Husain, J., observed: “Section 39 of the Indian Contract 
Act has no application for the simple reason that it deals with contracts, and a mort¬ 
gage when registered is not a contract but a transfer.” In that case there was in fact 
no cancellation of the mortgage by the mortgagee and the actual decision could be 
supported even if S. 39 applies to transfers of property. In Basaliiujappa v. Viru- 
paksliappaS 18) Chandavarkar, J., held that a mortgagor cannot rescind a conveyance 


11. (’94) 18 Mad 126 (127) (DB). 

12 . (’ll) 10 Iud Cas 258 (259) (DB) (Mad). 

13. (’ll) 35 Mad 114 (118) (DB). 

14 . 1919 Mad 781 (782, 783) [AIR V 6] : 42 
Mad 20 (DB). 

1 S. (’06) 10 Cal W N 932 (933) (DB). 


16 - 17 . (’12) 34 All 273 (277) (DB). 

[S#>e also 1934 All 617 (617) [AIR V 21], 

(“Under S. 39 of the Contract Act, if that can 
be held to apply, the vendee might have put 
an end to the contract....”) 

18. (’03) 5 Bom L R 392 (393) (DB). 
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under S. 39 of the Contract Act as that section applies only to contracts and not to 
executed conveyances. In iMakkan Lai v. Hanuman Bakshf 19) the Patna High Courfc 
held that S. 39 cannot be applied to transfers of property. In that case, as in the case- 
of Bashik Lai , the mortgagor had not, up to the time of the suit by the mortgagee, as 
a fact cancelled the mortgage, and the actual decision could be supported even if S. 39 
applies to transfers of property. 

It is submitted that the view taken by the Madras High Court in the earlier 
cases is correct on principle. A contract does not, on the refusal of a party to perform 
his part of the contract, ipso facto become void under S. 39 of the Contract Ac t. It 
may be put an end to by the promisee. If he does not do so the contract is good. If 
he does not do so for a considerable time a Court will hold that he has waived his- 
right to put an end to it and will not allow him to rescind it when the other party 
sues to enforce the contract to the extent to which it has been partly performed. These 
principles may equally be applied to transfers of property without causing any injustice. 
If, for example, a mortgagee has not paid a portion of the consideration, the mortgage- 
cannot ipso facto be said to be void. It will be good to the extent of the consideration 
which has actually passed, unless and until the mortgagor elects to put an end to it y 
and can be enforced to that extent. A mortgagor cannot keep quiet for a long time' 
and when the mortgagee seeks to enforce the mortgage to the extent of the considera¬ 
tion which has actually passed, turn round and claim to rescind the mortgage. The 
Court will regard his conduct in such cases as amounting to an election on his part to 
treat the mortgage as good to the extent to which it is supported by a valid considera¬ 
tion. In cases, however, when the mortgagor does elect to rescind the mortgage, he- 
will have, under the provisions of S. G5 of the Contract Act, to give up the benefit that- 
he has received from the mortgagee, and thus the mortgagee does not really suffer any 
injustice. The actual decisions themselves in all the cases on the subject may generally 
be supported on the principles stated above. There does not seem to be anything 
peculiar about S. 89, which distinguishes it from other sections of the Contract Act 
which have been held to be applicable to transfers of property. 

Section 55 of the Contract Act applies to a contract for sale of immovable- 
property. (20) 


5. “Shall be read as supplemental to." — The Indian Registration Act 
applies only where a transaction is embodied in a document and it deals with two 
classes of such documents, namely, those which are compulsorily registrable and 
those which are optionally registrable. This Act provides that in certain cases where a 
transfer of property is made by a document, no title will pass to the transferee unless 
the document is registered. The effect of reading the sections referred to in the second 
paragraph, as supplemental to the Indian Registration Act, would be that a transfer of 
property referred to in those sections will be valid only if it conforms to the provisions 
both of this Act and the Registration Act. Thus, a sale in writing of immovable- 
property of the value of less than Rs. 100 is not compulsorily registrable under the 
Indian Registration Act. But such a sale does not convey any title to the vendee- 
under this Act for, a sale of immovable property under this Act can be effectel only 
in two ways—by a registered instrument or by oral contract accompanied by delivery 
of possession. The effect of reading the provisions of the two Acts as supplemental to 

19 . 1917 Pat 514 (515, 516) [AIR V 4] : 2 Pat 20 . 1964 Orissa 269 (272) (Pr 7) [AIR A ol C 
L Jour 168 (DB). 104 . 
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each other would be to make the registration of an instrument of sale of immovable 
property absolutely necessary in all cases. 

There was, however, before the year 1929, a difference of opinion as to whether 
an instrument which without registration cannot convey any title to immovable 
property under the provisions of this Act, but which is not c-ompulsoVily registrable 
under the provisions of the Registration Act, would be inadmissible in evidence for 
any purpose under S. 49, Registration Act. The High Courts of Allahabad(l) and 
Madras(2) held that S. 49 of the Registration Act rendered inadmissible in evidence 
only the instruments referred to in S. 17 of that Act, and not instruments which 
though not compulsorily registrable under that section, did not convey any title under 
the Transfer of Property Act without registration. In the undermentioned case(8) of 
the Bombay High Court, Macleod, J., was of the same opinion as that expressed by 
the Allahabad and Madras decisions. But Beaman, J., expressed the view that the 
consequence of reading the provisions of this Act as supplemental to the Registration 
Act was to render inadmissible under S. 49 of the latter Act, all unregistered instru¬ 
ments of transfer of immovable property whatever may be the value of such property. 
The Legislature has now given effect to Mr. Justice Beaman’s view and negatived the 
other view by amending S. 49 of the Registration Act, by adding the words therein 
‘ or by any provision of the Transfer of Property Act, 1882.”(4) 


A security bond executed in Form No. 3 of Appendix G of the Civil P. C 
creates a mortgage and in view of Ss. 4 and 59 of this Act. and S. 49 of the Registra- 
tion Act, quite apart from S. 17 of the latter Act, such’a bond has got to be registered 

where the principal money secured is one hundred rupees or upwards in o°rder to 
affect the immovable property comprised in it.(4a) 


The expression “shall be read as supplemental to the Indian Registration Act” 

cannot be construed as importing the definitions given in the Registration Act into 

this Act.(5) Thus, the word “lease” does not for the purposes of this Act include an 

agreement to lease , though it does for the purposes of the Registration Act. Such an 

agreement in writing if for less than one year is not within this section and need not 
be registered.(6) 


See also the undermentioned cases.(7) 

Section 4 — Note 5 


1. 1928 All 726 (730, 731) [AIR Y 15] : 50 All 
986 (FB). 

2. 1921 Mad 337(340) [AIR V 8]:44 Mad 55(FB). 

3. 1917 Boin 203 (204, 205, 206) [AIR V 41 : 41 
Bom 550 (DB). 


4. See Act XXI of 1929. 

[Se* oho 1936 Pat 372 (377) [AIR V 23]: 15 Pa 
460 (DB . (Case of lease. This case was re ver¬ 
sed on another point in 1938 P. C. 20 TaII 
V 25]). 

4a. 1958 Ker 377 '379,380) (Prs 13, 19) [All 
V 45 C 130] : ILR (1958) • er 992 (FB). 

St 1923 Oudh 237 (238) [AIR V 10]. (Defini¬ 
tion of lease in Registration Act should not b( 
imported into S. 107, Transfer of Property Act. 

(’12) 35 Mad 95 (100) (FB). (Do.) 

11935 Pat 291 (295) [AIR V 22] : 14 Pat 672 
(FB). (Definition clause of Transfer of Property 
Act cannot be read with definition clause of 
Registration Act.) 


B. 1923 Oudh 237 (238) [AIR V 10]. 

(’10) 5 Ind Cas 562 (563) (Cal). 

Also see S. 107, Note 15. 

7. 1958 Madh Pra 146 (148) (Pr 14) [AIR V 45 - 
C 52 . (Oral lease on monthly rent with deli¬ 
very of possession —Execution of rent note, on 
a subsequent day, in respect of portion taken 
on rent Rent note, a unilateral document, 
was not effective as a lease and did not require 
registration under Registration Act.) 

1952 Orissa 116 (117, 118) [AIR V 39] (DB). (Non¬ 
registration of lease deed — Deed would be 
tieated as contract to lease — Lessor delivering 
possession in part performance — He is entitled 
to decree for sum agreed to be paid.) 

4 £ (4 . 25 ’, [ -\ IB , V 26 J : ILR (1940) Lab 
. \"/• deed by lessee not a ‘lease* 

within S. 107 and need not be registered.) 

1935 Pat 291 (295) [AIR V 22]: 14 Pat 672 (FB>- 
(habuliat is uot a lease within S. 107.) 
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6. Registration of lease deeds. — Under S. 17 (l) (d) of the Registration 
Act leases of immovable property other than those from year to year or for any 
term exceeding one year or reserving a yearly rent are not compulsorily registrable. 
The effect of reading S. 107 of this Act with the Registration Act is to make all such 
leases also, if made in writing, compulsorily registrable.(1) It was held in the 
undermentioned case(2) that this applied even to leases falling within the proviso to 
S. 17 (l) (d) of the Registration Act. Section 107 of this Act was subsequently in the 
year 1901 amended by the addition thereto of a proviso in terms similar to the 
proviso to S. 17 (l) (d) of the Registration Act. The result is that now there may be 
a valid lease in writing though not registered if the case falls within the proviso to 
S. 107 of this Act. 

It has been held by the Oudh Judicial Commissioner’s Court that an instru¬ 
ment of lease by the Government need not, by virtue of the exemption in S. 90 of 
the Registration Act, be registered in order to pass a valid title to the lessee.(3) 
Wazir Hasan, A. J. C. observed : 

“When the provisions of the two Acts, that is to say, the one appearing in S. 107 of the 
Transfer of Property Act and the other, in S. 90 of the Indian Registration Act are read 
together, there is no escape from the conclusion that the exceptions provided for by S. 90 of 
the Registration Act must also cover cases dealt with by S. 107 of the Transfer of Property 
Act.” 

It is submitted that if this view were right, it would follow, that an instrument 
of sale of immovable property of the value of less than Rs. 100, or an instrument of 
mortgage of immovable property to secure a loan of less than Rs. 100, or an instru¬ 
ment of lease not covered by first paragraph of S. 107, may convey a valid title to 
the transferee without registration—a view which has been negatived, as has been 
seen already, by numerous decisions. 


7. Registration of gifts — Section 123. — Section 123 requires a gift, even 
of movable property, if made in writing, to be registered. Under S. 17 (1) (a) of the 
Registration Act, however, only an instrument of gift of immovable property is 
compulsorily registrable. The eff ect of reading S. 123 of this Act as supplemental to 
S. 17 of the Registration Act is that all gifts, whether of movable or of immovable 
property, must be registered if they are effected by an instrument. 

8. Registration of charges—Section 100 - Under the present S. 100 all the 
provisions of the Act which apply to a simple mortgage shall, so far as may be, appl> t0 
a charge. The words “so far as may be” do not have the effect of taking S. 59 out of 
the purview of S. 100; therefore the requirement of registration of a simple mortgage 
will apply to a charge also, and by virtue of S. 4, S. 59 has now to be read as being 
supplemental to S. 17, Registration Act, thus rendering the registration of a cbaige 
compulsory except in cases where registration is incompatible with the particular charge 
created, e.g., a charge created by operation of law.(l) The observations of Rangnekar J.« 


Section 4 — Note 6 

1. 1935 Pat 291 (294) [AIR V 22] *. 14 Pat 672 
(FB). 

<’12. 35 Mad 95 (99) (FB). 

1923 Oudh 237 (238) [AIR V 10]. 

(’09) 32 Mad 532 (533) (DB). (Approved on this 
point but overruled on another poiut in 8 Ind 
Cas 668.) 

Also see S. 107, Note 1. 


2. (’98) 21 Mad 109 (110) (DB). 

3. 1923 Oudh 114 (115) [AIR V 10] : 27 Oudh 
Cas 64. 

Also see S. 107, Note 12. 

Section 4 — Note 8 

1. 1962 All 101 (103) (Pr 4) [AIR V 49 C 28] 
(DB). (Combined effect of Ss. 4, 59 and 100 oi 
the Transfer of Property Act is to make an 
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in the undermentioned case(2) that the position in the case of a charge within the meaning 
■of S. 100, Transfer of Property Act, as to the requirement of registration or attesta¬ 
tion is different from that in the case of a mortgage under the same Act, and that 
S. 4 would have nothing to do with the question does not appear to be correct. The 
-charge in that case was created by a decree and the words “as the case may be” in 

S. 100 would prevent the provisions of S. 59 of the Act being applicable to such a 
charge. 


CHAPTER Ila 

Of Transf ers of Property by act of Parties 
(A) Tran sfer of Property , whether moveable or immoveable . 

* n the following s ections^transfer of property * means an act by 
‘Tmnsfero^operty” which a liv ing person conv^s" property, in present or " 

pvj cx /j • — *"" " " ■ — — r *- — -- -, 

~T 1 1 Q^u?ure,^to one or more other living persons, or to_ 

imself, [o£_ J]o himself] and one or more other living persons; and “to 
t ransi er^rope rty” is to perform such act. 

b| In this section “living person” includes a company or association or 
body of individuals, whether incorporated or not, but nothing herein con¬ 
tained shall affect any law for the time being in force relating to transfer of 
prooerty to or by companies, associations or bodies of individuals.] 

aj ^Section 2.“ ^ “ l ° b ° de ° med to affect an y rule Muhammadan Law- See 

[bj Inserted, by the Transfer of Property (Amendment) Act, 1929 (XX of 1929), S. 6. 


r- I 


Synopsis - °'b 'J 

5. “Property.” 

6. Legal and equitable estates. 

7. “In present or in future.” 

8. “Or to himself.” 


--V v* £/ ,C 


1. Scope of the section. 

2. Act not exhaustive of all kinds of transfers. 

3. “Living persons.” 

4. “Conveys.” 

1. Scope of the section. — The definition of the expression “transfer of 
property given in this section does not apply to the expression used in other Acts.(l) 


chaiges in respect of immovable properties com¬ 
pulsorily registrable under the Registration Act 

provided that the amount secured exceeds 
rupees one hundred.) 

19o9 Raj 113 143, 144) (Pr 5) [AIR V 46 C 55] : 
ILR 1959 i 9 Raj 331. If the principal mone\ f 
secured by the charge is Rs. 100/- or more, the 
charge can be effected only by a registered 
instrument signed by the debtor and attested 
by at least 2 witnesses. AIR 1939 Mad 202 and 
1940 Mad 110 [AIR V 27j, Rel. on.. 

4 1940 Mad 140 (141) [AIR V 27]:lLR <1940) Mad 
306 (DB). (1939 Mad 202 AIR V 26], Followed ) 

1939 Mad 202 (203) [AIR V 26]: ILR (1939, Mad 
199 {Dl_> # 

Also see S. 100, Note 16. 

2. 1933 Bom 298 29^ [AIR V 20] (DB). 


Section 5 — Note 1 

1. 1965 Andli Pra 95 (98- [AIR V 52 C 28] <DB\ 
(Ihe deiinition of “transfer of property” given 
in S. 2 1 xxlvI «d- of the Gift-tax Act (1958) is 
ot wider import than that contained in the 
lrausfcr of Property Act.) 

(’65) ILR (1965) Madh Pra 1003 <10061 (When 
a coparcener gets an item of property in parti¬ 
tion there is no acquisition by him of that 
property by transfer within the meaning of 
a 12 \L of tllti ^ Accommodation Control 

Act 1 1961).» 

1964 Andh Pra 514 (518) [AIR V 51 C 134] (DB) 
(Hyderabad Ten a nc y and Agricultural Lands 
Act <21 of 1950), S. 47 - “Other transfers” — 
Expression cannot be limited to transfers inter 


t 
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But there is nothing to limit the definition only to the sections in Chapter II of the 
Act. In the undermentioned case(2) decided before the addition of the last paragraph 
it was observed that, in view of the fact that the definition does not occur in S? 3 of 
the Act where it ought to be if it is applicable to the whole of the Act, and in view also 
of the fact that a sale, mortgage, etc., to non-sentient judicial persons, such as a 
municipal committee or a corporation, would not be a “transfer of property” governed 
by this Act, if the definition applied, the definition must be limited only to Chapter II 
of the Act and is not applicable to other chapters of the Act. The basis of this view has 
now been remo\ed by the addition of the last paragraph expending the meaning of the 
words “living persons” by including in it a company, or association or body of indivi¬ 
duals, whether incorporated ov not. In the following case(2a) also it has been held that 
the definition of transfer of property* in this section is for purpose only of the 
sections which immediately succeed it in which these particular w r ords occur. It may be 
noticed that the w r ords, ‘sale ’, mortgage”, ‘ lease”, etc., have been defined in the 
beginning of Chapters III, IV and V respectively. It cannot be said that these defini¬ 
tions cannot be applied to the words occurring in other parts of the Act. If so, there is 
no reason why the definition of the expression “transfer of property” should be 
confined to Chapter II of the Act. 


The definition does not exclude properties outside India. The provisions of the Act 
are not inapplicable, because the properties sought to be transferred are situated in a place 
where this Act does not apply, if the transactions are effected in India and the rights of 
the parties thereunder are being determined by a Court wdiich is bound to give effect to 
the provisions of this Act. Otherwise, a transfer of property effected in Bombay when 
the property is in the Punjab, a province to which the Transfer of Property Act does 
not apply, will not be governed by the definition for the purpose of enforcing the rights 
of the parties thereunder by the Court.(3) 


There is nothing to suggest that the w'Ords “transfer of property” are intended 
to confine the operation of the Act to transfers by contract ; the ‘‘transfer” may also be 

partes on basis of S. 5, T. P. Act—Court-sales 


are transfers as contemplated by S. 47.) 

1963 Cal 551 (552) [AIR V 50 C 104] (DR), 
i West Bengal Estates Acquisition Act (1 of 
1954), S 5-A (7i (iii)—“Gift”—Word not res¬ 
tricted to transfer to living persons —Dedica¬ 
tion to Hindu deity is transfer by gift.) 

1962 Mad 21 (25)‘[AIR V 49 C 4] : ILR (1961) 
Mad 1029 'FB*. (Madras Agriculturists Relief 
Act (4 of 1938), S. 9-A (10) (ii) (at—Applies to 
all sales of equity of redemption, whether by 
act of parties or by operation of law — 1955 
Mad 245 [AIR V 42:, Overruled.) 

1923 Bom 107 :113) [AIR V 10]. <Not applicable, 
to Presidency (Towns Insolvency Act.) 

[See 1938 Cal 171 (171 • [AIR V 25]. (Does not 
apply to ‘transfer’ under the Partition Act, 
1893.)] 

[See fl/so *’59) ILR (1959) Bopi 424 (428) DIP. 
(Word “transfer” used in Sub-s. (9) of S. 9 of 
the Berar Regulation of Agricultural Leases 
Act (24 of 1951) does not include a partition : 
1958 N L J 100 (Revenue Tribunal) (FB), 
dissent, from.)] ’ . 

[See however 1965 Andh Pra 196 '198' [AIR 
V 52 C 52] : ILR (1965 Andh Pra 325 (DB . 
(Definition of transfer in S. 2 il7) of the 


Income-tax (1961) denotes that the sale, ex¬ 
change, etc., should constitute a “transfer” 
under any law. It is the T. P Act that is 
concerned with transfers.)] 

[But see 1951 Bom 94 (96) [AIR V 38 C 20j : 
ILR «1951 Bom 679 (DBi. 'Definition is to 
be taken as definition of “transfer of pro¬ 
perty” for determining what is transfer within 
the meaning of that term used in Proviso to 
S. 2 of Bombay Hindu Women’s Right to 
Property (Extension to Agricultural Laud; Act 
(17 of 1942 .) 

1933 Cal 467 *468) [AIR V 20] : 60 Cal 379. 
(‘Transfer’ in Partition Act has same meaning 
as it has in the Transfer of Property Act./ 

1924 All 508 *508 [AIR V 11]. (The word 
‘transfer’ in S. 20, Agra Tenancy Act, bears 
the same meaning as in S. 5 of the Transfer cf 
Property Act.)] 

2. 1926 Nag 469 (470) [AIR V 13]. 

2a. 1938 Rang 1 (3) [AIR V 25]. 

3. 1951 All 462 (462, 463) TAIR V 33 C 100] 
ILR (1951) 2 All 703 (DB). (Mortgage or pro¬ 
perty, part of which is outside India). 

f 1932 Bom 642 (643) [AIR V 19] : 57 Bern 234. 

(Property in Baroda State.) 
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of a noncontractual character. Thus, where a person who is not the owner but who is 
empowered to make an appointment under a deed of appointment makes an appoint- 
ment. tnere will be a transfer of property” in favour of the appointee.( 4 ) 

Under various provisions of the Act, transfers of property can be made onlv in 
certain specified modes and subject to certain conditions and limitations. A transfer of 
property ,n such cases can be effected only in the way required by law and not in any 
other way.(5) Thus, where the law requires a deed of conveyance, for the purpose of 
transferring title, it cannot be transferred by the mere agreement of parties.(G) 

As to whether the creation of an easement is a transfer of property «ee Note 7 
on S. 54. See also Preamble Note 5 . 

1 ■ ? 0t exhaustive of kinds of transfers. — In Arimputhira Facia 

?***¥» <*""* >»' Hr. J,,sfee SaLva 

et that all transfeis inter vivos were intended to be included in one or other of the 

transactions coming under tSTKeads of “sale,” “mortgage,” “lease » -exc^ime” and 

gift , in other words, that the Act is exhaustive of all modes of transfer f 2 i Ti° 

2 h "Tr' b T of 53 

nn award 13 °) a iT % tl ' ans ( er -( 2 a) It has accordingly been held that a transfer by 

siP 

1807 „ 3 Living persons.” — A “person” is defined in the General Clauses Act 
porate 1 or no” ”a r ) T,'J™ 1 ™'’ or association or body of individuals whether incor- 

. C COmil * ny “ Win he a 

U86) [AIR V ii]. (Title cannot 
pa 33 b\ admission when law requires a deed.) 

Section 5 — Note 2 

*DB). 14 Mfl<l 469 (i9 ' 2) - A1R V V - : 37 JRld 423 
Also see S. 9 Note 7. 

2 ll?8« iSO |l? 15 T JIal ' 103 (105) - Am v 2] : 43 

( . Mv - Justice Sadaslva Aiyar reite- 


4. (’95) 22 Cal 185 (202). 

L Ra D g lV 6?8 9 ] R ‘ IUS 76 (?8) [AIR V 26i : 1938 

Also see S. 53, Note 5. 

24 t M,ul 377 < 384 ) : 28 In<1 App 46 
U CI. (transfers cannot be effected bv Arzis and 

sta en.ent made to Collector unless'the deed is 
) eg late red us required by T. P. Act.) 

1 (DB) AUdhra 209 (2U ’ 212) [AIR V 43 C 59], 

1 (DB). Ma<1 241 (244) [AIR V 10] : 45 Mad 537 

1924 Cal . 1047 (1 ,° 49) i AIR V “I = 51 Cal 972 
(Dh). (The mere delivery of a document of title 
does not constitute a transfer of the rights to 
immovable property.) 

1926 Nag 357 (358) [AIR V W. (Do ) 

47 (48) lAIR V 15 ^ : 5 Ra “S 
b36 (I)],). (Mere registration of a document 

does not pass title without reference to other 
circumstance.) 

(1913) 9 Nag L R 54 (63). (A person cannot 
claim to have acquired the right of another 
unless such acquisition is by a valid transfer 
from the person to whom such right belonged 
or by the operation of law.)] 

® 0 4 956 Andhra 209 (211, 212) [AIR V 43 C 59] 

1927 Gal 956 (962) [AIR V 14] : 55 Cal 35 
(UR). 



<3) [iIB v82c 0i icB 
1965 Pat 144 (146) [AIR V 52 C 33] (DB) (Con- 

—Change °f ,mmov £ ble P ro I«rty 'to partnership 
Change of ownership from that of individuals 
to partnership firm is a transfer.) 

h A “ dh Rl ; a 544 (517) [AIR V 51 C 134) (DB). 
9b.l Pat _„l (223) (AIR V 50 C 66] (DB) 
lartner contributing immovable property a 3 
his share of partnership — Such transfer is* not 
prohibited by T. P. Act-No written document 
01 legistrut ion is necessary.) 

3. 1927 Sind 206 (208) i'AIR V 14] (DB) 
'IVLf* 1113 (1115) C^vJlS). (Ora, 

tScreed 118 442 (449) ( ° B) ' ^ * ™rt- 

Section 5 — Note 3 

1. General Clauses Act, X of 1897, S. 3, el. (42). 
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juristic person capable of holding property. (2) A joint Hindu family,(8) a Hindu 
math,(4) a Hindu idol(o) and the Almighty(6) are all juristic persons capable of acquir¬ 
ing and holding property, and of vindicating legal rights. But can such juristic persons 
be said to be living persons within the meaning of this section, and are transfers of 
property to such juristic persons governed by the provisions of this Act ? It was assumed 
in the undermentioned case(7)' that a non-sentient juridical persbn such as a limited 
liability company, a municipal committee or a registered society is not a “living 
person" within the meaning of this section, but it -was held that the definition of 
“transfer of property" in this section must be limited to Chapter II of the Act and not 
to other chapters of the Act dealing with mortgages, sales, exchanges, etc. 


The section has been amended by the amending Act XX of 1929 by the insertion 
of a paragraph to the effect that living person includes a company or association or 
body of individuals whether incorporated or not. The question, however, still remains, 
whether a Hindu idol or the Almighty is a living person, and •whether a transfer or 
dedication in favour of an idol or the Almighty is a “transfer of property" governed by 
this Act. It has been held by the Oudli Chief Court that a dedication in favour of an 
idol would be governed by the provisions of S. 123 of the Transfer of Property Act,(8) 
though in a later decision(8a) arising under the U. P. Encumbered Estates Act it has 
been held that a gift in favour of God Almighty would not satisfy the requirements of a 
gift under S. 7 (3) of that Act. According to the Judicial Commissioner’s Court of 
Nagpur a gift to a deity would be governed by the provisions of the Act other than 
those in Chapter II of the Act, though the deity may not be a living person, but 
S. 123 does not in terms apply to such gifts, as the nation of the acceptance of worldly 
goods by a deity is contrary to Hindu religion, and acceptance is necessary for a valid 
gift under the Act.(9) Accor ding to the High Court of Allahabad a gift to 
God Almighty is a transfer governed by the provisions of the Act.(10) In a 


2. 1936 Bom 62 (76) [AIR V 23] : 60 Bom 326 
(DB). (Joint Stock Company.) 

1935 All 872 (873) LAIR ;V 22]. (Unregistered 
Society.) 

1927 All 789 (789) [AIR V 14] (DB). (Do.) 

[But see 1917 All 94 (94) [AIR V 4] (DB). (Case 
before amendment in 1929 — No longer good 
law.)] 

3. 1934 All 553 (556) [AIR V 21] (DB). 

4. 1959 Bom 287 (289) [AIR V 46 C 89] : ILB 
(1959) Bom 210.; 

(’04) 28 Bom 215 (223) (SB).* 

5. 1925 P C 139 (140, *144) [AIR V 12] : 52 
Ind App 245 : 52 Cal 809. 

1 (*06) 32 Cal 129 (140, 141) : 81 Ind App 203 
(P C). (It is however only in an ideal sense that 
property is so held.) 

(To) 23 Suth W R 253 (255) : 2 Ind App 145. (It 
is only in an ideal sense that property can be 
said to belong to an idol.) 

(’69) 13 Moo Ind App 270 (273) (PC). (The she- 
bait has not the legal property but only the 
title of the manager of religious endowment.) 

(’ll) 33 All 735 (737) (FB). 

(’09) 37 Cal 128 (140) (FB). (It is only in an 
ideal sense that property can be said to belong 
to an idol.) 

1931 Oudh 14 (Id) [AIR V 18] (DB). 

1914 Oudh 255 (259) [AIR V l]. 


’02) 29 Cal 260 (274). (It is not a juristic person 
unless it has been consecrated by appropriate 
ceremonies and so has become spiritualised. 
Overruled on another point in 37 Cal 128 (FB). 
(Do.)) 

6. 1957 All 94 (102) [AIR V 44 C 23] : I L R 
(1954) 2 All 556 (DB). 

1929 All 277 (278) [AIR V 16] (DB). (Waqf— 

—Dedication to God.) 

[See also (’52) I L R (1952) 1 Cal 296 (301). 
(The creation of the wakf deed amounts to 
transferring the property to the Almighty for 
the benefit of his creatures.)] 

7. 1926 Nag 469 (470) [AIR V 13].-<- 

8. 1946 Oudh 256 (257) [AIR V 33 C 81]. (A 
transfer of property to an idol is not bad if it 
is not covered by S. 5 of the T. P. A-rt. Such a 
transfer will not be subject to the provisions of 

that Act.) 

1931 Oudh 14 (14) [AIR V 8] (DB). 

8a. 1948 Oudh 301 (304) [AIR V 35 C 105] : 23 
Luck 271 (DB). (The waqf alal-aulad does not 
fulfil the requirements of a gift for purposes of 
S. 7 (3), U. P. Encumbered Estates Act.) 

9. 1926 Nag 469 (470) [AIR V 13]. 

lO 1957-All :94 (97) [AIR V 44 C 23] : I B R 
(1954) 2 All 556 (DB). (The phrase living 
persons” within the meaning of the Act simply 
means an entity which has a personality of its 
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recent case(lOa) of the same High Court it has, however, been held that a deity is not a 
living person” and therefore when property is dedicated to a Hindu deity, no gift, as 
efined in S. 122, can be said to have been effected. In the undermentioned cased 11) 
the High Court of Calcutta observed that a Hindu idol is treated as a living bein" 
but the question was not one arising under this section. It was however hebf by tire 
same High Court in the undermentioned case(l2) that the idol must he in er Jcnce at 
the time of the gift. On the other hand, the High Court of Madras lias 1 .ff that a 
juristic person is not necessarily a living person and that the fact that for -ome pur¬ 
poses the law. by a fiction, invests non-animate bodies with the rights or Persons, 
would not make juristic persons living persons for all purposes. Accordingly it was 
held that Hindu idol, though it might be a juristic person, is not a living pn -<on and 

that in any view the Almighty is not a living person.(18) A similar view has been 
expressed by the High Court of Patna.(l4) 

A Court is not a juridical person. It cannot take property and cannot assign 

property (lj) It is not a living person and a court sale is not a “transfer of pronerty” 
as defined in this section.(lG) In the undermentioned case( IGa) it lias been 1 kdth-il a 
sal^leed executed by the direction of the Court in pursuance of a decree for sn^o 

LI, lmanCe “ a . f' ansfer by the Court 011 1, <?Ha,lf of the judgineaiudebtor and the sale 
f so executed has got all the characteristics of a transfejf inter vivol > It was hol.l 

he undermentioned case(17) that t&il^reSISE^ ra^feP^y rS S f Vnot alto'.-ethe r 

appropriate to indicate a sale in invitum by the Court. No doubt the expression 

transfer has been used in such collocations as “transfer by operation of law ” but at 

the same time the expression is undoubtedly more appropriate to indicate what is 

f h f 0 ll ° r t br0Ugb b aboUt , by the wdl of the Person in whom the property i s vested 

The^bseryahons ,n the undermentioned case(17a) that transfer as defined' under his 


own, which exists and which has the capacity 
of holding property.! 

1929 All 277 (278) [AIR V 1G) (DB). (Mahomed™ 
wakf.) 

[See (’ll) 33 All 793 (795). (But a gift in favour 
of an idol not in existence is invalid. 37 Cal 
128 (FB), Distinguished.)] 

lOa. 1966 All 100 (101) [AIR V 53 C 23] (DB) 
Mad 636 [A I R V 14], Rel. on -1929 
All 271 lAIR V 16] distinguished on the ground 
that in that case the question was whether a 
wakf made under Muhammadan Law was 
governed by T. P. Act and it was held that 
transfer was governed by that enactment.) 

H + 1923 Cal 60 (62) [AIR V 10] (DB). 

12. ( 08) 12 C al W N 808 (811). (Otherwise the 
gift is not valid.) 

13. 1927 Mad 636 (638, 639) [AIR V 14] : 50 
Mad 687 (FB). (Hence S. 123 has no application.) 

+ 1919 Mad 809 (811) [AIR V 6] : 42 Mad 440 
(DB). (A dedication to an idol itself without 
the intervention of trustees is not a dedication 
to any sentient being and is not a transfer of 
property.) 

14| 1959 ^Pat 305 (308) [AIR V 46 C 81] : 38 
193° Pat GiO (Gi2) [AIR V 17] (DB). (A gift to 

bod Almighty is not a gift to a living person 


and consequently does not require a registered 
instrument.) 

1 5.*1919 P C 55 (59) fAIR V 6’ : -to \U 153 • 
46 Ind App 228 : 22 Oudh Cas 212. (Do ) 

(’36) 40 Cal W N 1281 (1284) (DB). 

1929 All 834 (835) [AIR V 16] (DB). (Surety 

bond executed m Court cannot be treated as 
mortgage bond to the Court.) 

\4G uS 0U<Ul 84 (SG) [AlR V 25 - 1 13 Lucb 

1929 All 800 (801) [AIR V 16] (DB). 

[S?e also 1939 All 415 (422) (AIR V opr • TTR 

1939) All 607 (FB)!. -(A court sale is ™t a 

transfer by act of parties.) 

1942 Mad 632 (633) MLR (1943) Mad 47 (DB) 
(sections 2 (d) and 5 prevent S. 53 operating in 

a transfer under an order or decree 

f 

( 04) l All L Jour 621 (624) (DB). (A decree 
cannot effect a transfer of property.)" 1 

1 6a. 1966 Mvs 299 (303) [AIR V 53 C 72]. 

17. 1928 Mad 571 (574) [AIR V 15 ' (DB) 

[ mm'?w 96 t An - p ™ 5 ^, 4(517 ) [Affi v 51 C 1341 
(DB). (\\ owl transfer’ 13 normally used to 

indicate what is effected by will of a person.)] 
17a. ( 63) I L R (1963) Bom 246 (256) (DB). 
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section includes a transfer by operation of law must be held to be wrong in view of 
the Supreme Court decision in Laxmi Devi v. Mukand Eankar.( 17b) But although the 
definition of “transfer of property” in this section contemplates transfers by “act of 
parties, the definition cannot override the clear and positive direction contained in 
S. 2 (d) and, therefore, the provisions of S. 57 and those contained in Chapter IV apply 
to a transfer by operation of law or by or in execution of a decree or order.(18) 

A will is not a “transfer of property” as defined in this section.(19) 

4. “Conveys.” — The performance of an act by a person will not operate as a 

“transfer of property” unless by such act he conveys property to another. It implies 

that the person conveying is entitled to the property sought to be conveyed, and is 

conveying it to a person who has no title to such property otherwise.(l). The test. 

therefore, to see whether a transaction is a conveyance of property, so as to constitute 

it a "transfer of property” is whether it is in favour of a person who has no title 

already to the property which is the subject-matter of the transaction. This aspect may 

be considered ■svith respect to some classes of transactions such as family arrangement, 

partition, release, etc. It may be noted that it is not necessary to constitute a transfer 

of property that the word “convey” should be used. It is sufficient if the document 
shows a transfer of ownership.(2) 

Family arrangement. 

A family arrangement is a transaction between members of the same family 
which is for the benefit of the family generally, as, for example, one which tends to 
the preservation of the family property, to the peace or security of the family and the 
avoidance of family disputes and litigation or to the saving of the honour of the 
family.(3) Such an arrangement in respect of property “is based on the assumption 


17 b. 1965 S C 834 (838) [AIR V 52 C 130]. 

18. 1965 S C 834 (838) [AIRV 52 C 130]. (1943 
All 115 [AIR V 30] (FB), Approved; 1940 Mud 701 
[AIRV 27] and AIR 1937 Cal 129 [AIRV 24], 
Overruled.) 

1943 All 115 (121, 122) [AIR V 30] ; ILR (1943) 
All 453 (FB). (1939 All 687 [AIR V 26], Over¬ 
ruled.) 

1960 Punj 296 (297) [AIR V 47 C 102] (DB). 

19. 1959 J & K 62 (63) [AIR V 46 C 22] (FB). 

1922 Bom 295 (295) [AIR V 9] (DB). (A mere 
statement in a certain will that a transfer has 
been effected in favour cf A will not result in a 
transfer of property.) 

1922 Mad 457 (468) [A I R V 9] : 46 Mad 190 
(FB). 

1944 Oudh 65 (70) [A I R V 31] : 19 Luck 320 
(DB). 

1924 All 508 (508) [AIR V 11]. 

Section 5 — Note 4 

1. 1967 Pat 191 (197) [AIR V 54 C 54] (DB). 
1957 Pat 570 (574) [AIR V 44 C 175] (DB). 

1929 Oudh 334 (336) [AIRV 16] : 4 Luck 213. 

(Partition between cc-tenants is not a convey- 

% 

ance./ 


[See a'so 1956 Bom 580 (581) [AIR V 43 C 227] 
1956 Cri L J 987. (Use of word “transfer” 
in R. 13 (d) of the rules framed under Bombay 
Village Panchayat Act means that though the 
house has an owner another person has got an 
interest in it which has been obtained by him 
for example by way of a mortgage.) 

(’06) 4 Cal L Jour 323 (331) (DB). (Family 
arrangement in settlement of either a doubtful 
claim or dispute is validj 

(’02) 15 C P L R 1 (5). (Transfer implies the 
making over of possession or control, an aliena¬ 
tion of property or of some interest in pro¬ 
perty made as between living persons.)] 

2. 1936 Mad 918 (919) [A I R V 23]. (Sale- 
Intention to transfer ownership for price 
should be clear.) 

[Se* also 1920 Bom 369 (370) [AIR V 7] (DB). 
(Whether rajinamah and Kabuliat form sale 
deed depends upon circumstances—Intention 
to transfer ownership is necessary.] 

3. 1955 S C 481 (490, 491) [AIR V 42 C SO] .* 
(1955) 2 S C R 22 : ILR (1955) 2 All 177. 

1959 All 473 (431) [AIR V 46 C 120] (DP). 
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that there was an antecedent title of some kind in the parties, and the agreement acknow. 
ledges and defines what that title is.”(4) On this assumption, it is clear that a family 
arrangement by which each party takes a share of the family property is not a 
■conveyance of property from a person who has title to it to a person who has no title to 
it(5) and is therefore not a “transfer of property.”(G) Prom the definition of family 
arrangement given above, it is cle ar that the existence of a dispute in praescnti 


1959 Assam 109 (110) [A I R V 46 C 24] : ILK 
(1959) 11 Assam 59 (DR). 

1959 Mad 131 (134) [A I R V 46 C 42] (DB). (A 
release of her rights by a Muhammad an pre¬ 
sumptive heir (daughter) before the inheritance 
to the property of her father opens cannot 
amount to a family arrangement.) 

1958 Andh Pra 147 (155) [AIR V 45 C 461 (DB) 
(’57) 1957-2 Mad L J 610 (616b 

1954 All 769 (769) [A I R V 41 C 304] (DB). 
(Bona jide dispute as to existence of certain 
custom of succession—Division of property ac¬ 
cording to arrangement arrived at.) 

1947 Oudh 174 (178) [A I R V 34 C 64] : 22 Luck 
164 (DB). (The essential requisite of a family 
settlement is that it should be a bona, jide 
settlement of dispute, either existing or future, 
between members of a family.) 

Halsbury, Laws of England, Vol 14, pp. 540, 
547. 

4. 1966 S C 292 (295) [AIR V 53 C 61]. 
(Arrangement when brought about by document, 
for purpose of proof registration is necessary — 
Mere memoranda of arrangement — Registra¬ 
tion not necessary.) 

1955 S C 481 (490, 491)[AIR V 42 C 80): (1955) 
2 S C R 22 : ILR (1955) 2 All 177. 

<’ll) 33 All 356 (367) : 38 Ind App 87 (PC). 

*(’74) 1 Ind App 157 (166) : 13 Bong L It 312 

(PC). 

1968 J & K 35(37) [AIR V 55 C 10]. 

|1937 All 578 (580) - AIR V 24] : ILR (1937) All 
817 (FB). 

1928 All 641 (643) [AIR V 15] : 51 All 79 (FB). 

1959 Assam 109 (110) [AIR V 46 C 24] : ILR 
(1959) 11 Assam 59 (DB). 

•(’59) ILR (1959) 9 Raj 1264 (1273). 

1958 Andh Pra 147 (155) [AIR V 45 C 46] (DB). 
(Settlement need not be reduced to writing and 
even if it is embodied in document it need not 
be registered.) 

1958 Orissa 242 (246) [AIR V 45 C 59] (DB). 
(Deed in question held could not be treated as a 
family settlement since there was no dispute or 
any question cf antecedent title involved.) 

1953 All 213 (215) [AIR V 40 C 97j. (Arrange¬ 
ment between reversioners and the widow). 

1951 All 823 (821) [AIR V 38 O 2021 
(’47) 52 M vs 11 C It 187 (196) (DB). J 
1938 Oudh 97 (98) I AIR V 25, : 14 Luck 9 
1937 Oudh 347 (349) [AIR V 24] : 13 Luck 365. 

1929 Oudh 193 (2U1) [AIR V 161 : 4 Luck 452 
U>B). 

1924 Oudh 273 (290, 291) [AIR V 31] (DB). 

L-SVfi also 1950 All 320 (321) [AIR V 37 C 124]. 
(Members of family who have no proprietary 
interest in property in their possession • can 
enter into family arrangement with respect to 


4 T. P. 16. 


such right as they may possess in pronertv.)] 
LSee however 1944 Oudh 65 (72) OVIK Y* 3 l]: 
19 Luck 320 (DB). (Observations of Dhar, J in 
AIR 1943 All 101 [AIR V 30] (FBUbd.on. Note 
— It maybe noted that in the Allahabad Full 
Bench decision there was antecedent title in the 
members as was pointed out by Dhar J 
himself.) '* 

1943 All 101 (107) [AIR V 30]: ILR (1943) All 
411 (FB). (There are observations of Dhar, J., 
tc the effect that an antecedent title in mem¬ 
bers is not essential for family arrangement— 
It may be noted that all the members joining 
the arrangement had such title as was found 
by Dhar, J., himself.)] 

5. 1966 S C 292 (295) [AIR V 53 C 6 L 

1955 S C 481 (490, 491)[AIR V 42 C 80] * (1955) 
2 SCR 22 : ILR (1955) 2 All 177. J * 1 
1964 Pat 214 (219) I AIR V 51 C 58] (DB) 

1959 Assam 109 (110) [AIR V 46 C 24] • ILR 
(1959) 11 Assam 59 (DB). 

1951 All 823 (824) [AIR V 38 C 20^ 

1930 All 498 (502) [AIR V 17] (DB) " 

1 ( 9 DI!) 0Uah 572 ^ [AIR V U] : 2 Luck 062 

6 . 1966 S C 292 (295) [AIR V 53 C Gil 

1955 S C 181 (190, 191) L\IR V 12 C 3 Ul • ( 1955 ! 
2 S C R 22 : ILR (1955) 2 All 177 J ' ' 

1914 P C 11 ( 45 ) [AIR V i]. 

1908 J & K 35 G37) [AIR V 55 C 10 1 
1964 Pat 214 (219) [AIR V 51 C 58] (DB). (Party 
getting property under family arrangement sub¬ 
ject to absolute restraint in matter of alienation 

Section 10 does not apply.) 

(’6D ILR (1961) Mya 932 (941, 942). (Arrange- 
ment held did not involve transfer of property 
and did not attract S. 10.) 1 J 

(’59) ILR (1959) 9 Raj 1264 (1273) 

1953 All 213 (215) [AIR V 40 <j 97]. (Arrange¬ 
ment between Widow and reversioner *-Not a 

tiansfer oispts su<cesdonis —Not hit bv S 6(-i) ) 
1951 All 823 (824) AIR Y 38 C 202" ‘ ’ ‘ * 

19 17 o"f 8 (580) [AIH V : ILU (1937) All 

1928 All 611 (643) [AIR V 15] : 51 \11 79 (FB) 
1930 All 498 (502) [AIR V 17~ (DB) 

1.929 Oudh !93 (201) [AIR V 16] : 4 Luck 452 

392/ All 484 (486) [AIR Y 14] : 49 All 873 (DB). 
(Compromise before Revenue Court.) 

‘Hi 1 1 ‘ ! J-UR v 13] : 48 All 213 (DB) 
1920 All 176 1177) 1 AIR V 12k ' ' 

1924 Oudh 273 (290, 291) (AIR V 111 (DB) 

597 (DB)" 270 (278, ~ S0) [AIR V 1°! : 47 

1923 Nag 55 (56) [AIR V 101. 

1914 All 461 (465) [AIR V 1], 

( 13) 35 All 502 (505) (DB). 


Bern 


# 
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between members of the family(7) or the existence of a doubtful claim(8) is not- 
essential for the validity of a family arrangement. An arrangement merely for the 
maintenance of peace and harmony and the avoidance of future discord or for the 
preservation of the family property, is a valid family arrangement.(9) But the essential 
thing is that the arrangement should be for a consideration other than love and 
affection.(10) But when the object of the arrangement is to preserve family property, 
family peace and family honour, the quantum of consideration which moved the 
parties to the arrangement is not to be scanned with much nicety.(ll) A contrary view* 


7. 1943 All 101 (104, 105) [A I R V 30] : ILR 
(1943) All 411 (FB). (1926 All 194 [AIR V 13], 
Overruled.) 

1957 Pat 570 (572) [AIR V 44 C 175] (DB). 

1957 Pat 456 (460) [A I R V 44 C137] (DB). 
(There must however be apprehension of future 
dispute.) 

1956 Trav-Co 217 (219) [AIR V 43 C S3] : ILR 
(1956) Trav-Co 277 (DB). 

1946 Nag 377 (390) [A 1 R V 33 C 10S] : I L R 
(1946) Nag 433 (DB). 

1944 Oudh 65 (72) [A I R V 31] : 19 Luck 320 
(DB). (1941 Oudh 185 [AIR V 28] and 1937 
Oudh 347 [AIR V 24] not referred to.) 

1930 All 6S7 (690) [AIR V 17] : 52 All 716 (DB). 
1930 All 498 (502) (DB). (Overruled on another 
point in 1943 All 101 [AIR V 30] (FB).) 

(’09) 3 Ind Cas 247 (251) (DB) (Cal). 

(’06) 4 Cal L Jour 323 (331). 

[Sec alto 1952 All 1011 (1018, 1019) [AIR Y 39] 
(DB). (Per Dcsai J. (Mushtaq Ahmad J. con¬ 
tra):—It is not necessary that there should be 
an existing dispute. If the rights of the 
parties, depending on facts, remain doubtful, 
that would afford a fair equitable basis for a 
compromise.)] 

8 . 1943 All 101 (104,105) [AIR V 30]: ILR (1943) 

All 411 (FB). (1930 All 498 [AIR V 17], Over¬ 

ruled; 1930 All 687 [AIR V 17], Approved.) 

1959 All 473 (481) [AIR V 46 C 120] (DB). 

1957 Pat 570 (572) [AIR V 44 C 175] (DB). 

1957 Pat 456 (460, 461) [AIR V 44 C 137] (DB). 
1944 Oudh 65 (72)[ AIR V 31]: 19 Luck 320(DB). 
1930 All 687 (690) [AIR V 17] : 52 All 716 (DB). 
(’09) 3 Ind Cas 247 (251) (DB) (Cal). 

(’06) 4 Cal L Jour 323 (331). 

9. 1966 S C 323 (329) [AIR V 53 C 65]. (Object 
of family settlement is to settle existing or 
future disputes regarding property amongst 
members of a family.) 

1955 fc> C 481 (490, 491) [AIR V 42 C 80] : (1955) 
2 * C ll 22 : ILR (1955) 2 All 177. 

1943 All 101 (104, 105) [AIR V 30] : ILR (1943) 
All 411 (FB). 

1957 Pat 570 (572) [AIR V 44 C 175] (DB). 

1957 Pat 456 (460, 461) [AIR V 44 C 137] (DB). 
(But maintenance of family peace and harmony 
implies that there was some trouble existing or 
anticipated which was calculated to .disturb 

family peace.) _ „ _ 

1956 Trav-Co 217 (219) [A I R V 43 C S3j : ILR 
(1956) Trav-Co 277 (DB). (Relinquishment of a 
cont ngent right of inheritance of ^a Muham¬ 
madan 0 heir is not valid under the Muham¬ 
madan Law but if it is supported by con¬ 


sideration and forms a part of a valid family 
settlement, it is valid.) 

1952 Cal 473 (477) [AIR V 39] : ILR (1953) 1 Cal 
208 (DB). (Compromise for benefit of estate.) 
1949 Oudh 1 (5, 6) [A I R V 36 C l] : 23 Luck 
231 (DB). (An agreement settling a 6on^ f ide 
dispute between the members of a family with 
the loudable object of saving the estate from 
litigation which might not only have involved 
considerable expense but might have kept bona 
tide disputes alive for considerable time cannot 
but be regarded as a family arrangement. It is 
not essential that all the members of the family 
need be parties to the transaction : 1937 
Oudh 347 [AIR V 24] and 1927 Oudh 97 [AIR 
V 14], Rel. on.) 

1946 Nag 377 (390) [A I R V 33 C 108] : I L R 
(1946) Nag 433 (DB). (Compromise entered 
into for preservation of family property aud to 
avoid family dispute is binding on parties.) 

1944 Oudh 65 (72) [A I R V 31] : 19 Luck 320 
(DB). 

1937 Oudh 1S9 (190) [A I R V 24] : 12 Luck 684 
(DB). 

1937 Oudh 433 (434) [AIR V 24] (DB). 

1937 Oudh 99 (102, 103) [AIR V 24] : 12 Luck 
639 (DB). 

1930 All 687 (690) [AIR V 17] : 52 All 716. 

1929 Oudh 134 (142, 143) [AIR V 16] (DB). 

(’09) 3 Ind Cas 247 (251) (DB) (Cal). 

(’06) 4 Cal L Jour 323 (331). _ 

[See also 1943 Cal 162 (165) [A I R V 30J. 
(Avoidance of a likely future dispute is a good 
consideration for a family arrangement.)] 

lO. 1943 All 101 (104, 105) [AIR V 30] *. ILR 

(1943) All 411 (FB). n x 

1957 Pat 570 (572) [AIR V 44 C 175] (DB). 

1957 Pat 456 (460) [A I R V 44 C 137]. (For¬ 
bearance from litigation, bona fide settlement ot 
disputed claims or rights and preservation ot 
peace may constitute a good consideration for a 

family arrangement.) mT >x 

1944 Oudh 65 (72) [AIR V 31 j: 19 Luck 620 ' (DB). 

[See also 1959 Assam 109 ( 111 ) [A 1 R \ 4b 
C 24] : I L R (1959) 11 Assam 59 (DB). 

on facts that there was consideration for the 
family arrangement entered into by the pai- 

19*56 Nag 261 (263) [A IE V 43 C 89] : I LB 
(1956) Nag 591 (DB). (A remote expectancy 

cannot be regarded as a consideiatlon a a 
for a valid family arrangement-English doc¬ 
trine is not applicable in India-S. 6 prohibits 
dealings with mere expectancy.)] 

1 1. 1966 S C 323 (329) [AIR V 53 C 65]. 
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namely, that there must he a dispute or at least an apprehension of a dispute, to 
support a family arrangement, was expressed in the undermentioned cases (la) It is 
submitted this view is not correct. Where the title of A to property * is undiluted 
and there is no question of any claim by B to it, an arrangement between A and lJ bv 
which x is transferred to B is not a “family arrangement” but will be a 'transfer of 
property” within the meaning of this Act.(13) The form of the transaction is not 

material. It is the substance of the transaction that must be regarded in arriving at a 

conclusion as to what the transaction really is.(ll) It has been held in the followin'' 
Allahabad decision(14a) that though a family arrangement will not be bindin*' on such 
members as had not joined in it and it would be open to them to challenge it°it would 
bind such members as had joined in it. But a contrary view appears ’ to have 
been taken in the undermentioned Assam ca«e(l4b) that if the concurrence of the 
member who was not a party to the arrangement is not obtained, the arrangement 
would not I e binding even on the members who ha 1 joined in it. The validity of a 
fanuly arrangement of disputed rights depends on the facts existing at the time If the 

“Hu" 1 - WI V 0t le a ““ ted b y subsequent judicial determinations, showing 
thaUheri gbts or parties were different from what w as supposed, or that one party 


1955 S C 481 (490, 491) [AIR V 42 C 801 • (1955) 
2 S C R 22 : ILK (1955) 2 All 177. 

1913 All 101 (104, 105) [A I R V 30] : ILR (1943) 
All 411 (FB). (Consideration to convert 
succession!s into a certainty by giving imme¬ 
diate possession of property held sufficient con¬ 
sideration to uphold family arrangement.) 

1959 All 473 (481) [AIR V 46 C 120] (DR). (The 
converting of an expectancy to a certainty and 
avoiding chance litigation in future is good 
consideration.) 

^57 Pat 456 (460, 461) [AIR V 44 C 137] 
(DB). 

1957 Pat 570 (572) [AIR V 44 C 175] (DB). 

1 (DB)° U<lh 65 (72) [AIR V 31] : 19 Luck 320 
(’09) 3 Ind Cas 247 (251) (DB) (Cal). 

(’06) 4 Cal L Jour 323 (331) (DB). 

12. 1957 .Pat 456 (460) [AIR V 44 C 137] 

1953 Mad 161 (1G2, 163) [AIR V 40 C 50], 

194 f Oudh 196 (200) [AIE;V 30] : 19 Luck 37 

\DLj ) 0 

1941 Oudh 185 (187) [AIR V 281. (Note-Tko 
arrangement in this case being the adjustment 

^ j i • s can be supported as valid. 

Dut the authority of the general observations in 
this case, which is a decision by a single Judge, 
that the essence of a family arrangement is 
" icthcr the parties had laid any claim against 
each other and whether those claims had been 
settled by virtue of the agreement termed the 
iamily settlement” (1927 Oudh 572 [AIR V 14\ 

ir 1 ’ , 0u !» ! s . shaken in view of the Division 
Dench decision in 1944 Oudh 65 [AIR V 31]. 


1938 Cal 490 (498) [AIR V 25]. (1932 Cal 600 
[AIR \ 19] followed.) 

1937 Oudh 347 (348) [AIR V 24] : 13 Luck 365. 

(Note—Authority of this decision by a single 

Judge may be doubted iu view of the decision 

by a Division Bench of the same Court in 1944 
Oudh 65 [AIR V 31].) 

1932 Cal 600 (612) [AIR V 19] : 59 Cal 859 (DID. 
(There must be a dispute or an apprehension of 
dispute which is avoided by the policy of 
giving and taking. Otherwise all transfers and 
surrenders will pass under the cloak of family 

arrangement.) 

13. 1955 S C 481 (491) [AIR V 12 C 80] * ( 1935 ) 

2 S C R 22: ILR (1955) 2 All 177. 

1928 All 641 (643) [AIR V 15] : 51 All 79 (FB) 
(Oml contract followed by family arrangement.) 

t l938 Oudh 97 (98) [AIR V 25] : 14 Luck 9 
(Father’s title clear- No family arrangement if 
father gifts that property to sons.) 

[Sac also 1937 All 57S (580) [AIR V 24] : 1 L R 
(193 1 ) All 817 (FB). (Family settlement may 
include some transfer of property as well.)] 

14. 1929 All 788 (789) [AIR V 26] (DB). (The 

mere fact that document following upon the 
settlement took the form of a sale deed is not 
by itself conclusive.) 

14a. 1950 All 320 (321) [AIR V 37 C 124], 

14b 1950 Assam 109 (111) [AIR V 46 C 241 ■ 
ILR (19o9) 11 Assam 59 (DB). (In this case the 
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had nothing to give np.(l4c) A family arrangement can be validly arrived at orally 
also.(14d) 

Settlement of doubtful claims. 

A settlement of disputed claims between persons who may not be members of 
the same family, by which the claim of one person is relinquished and the existing 
rights of the other are acknowledged, is not a “transfer of property” for there is no 
conveyance by one person who has a title, to another who has no title to the property 
sought to be transferred.(15) But where one party has no title to the property and 
yet the party in whom the title for the time-being lawfully vests agrees to the transfer 
of such title to the first party, the transaction operates as a transfer of property regard¬ 
less altogether of the fact that the transfer is made during the pendency of the suit 
and purports to be a compromise or settlement of the suit.(15a) 

Release, relinquishment and surrender. 

A release or relinquishment of one’s rights in favour of another is not a 
transfer of property.(16) But a deed called a release deed can, by using words of 


family arrangement was held binding and en¬ 
forceable as against the consenting parties 
because the person not party to the arrangement 
was considered by the members as - not consti¬ 
tuting a member of the family and interested 
in the property.) 

1 4c. 1956 S C 162 (165) [AIR V 43 C 35]. 

14-d. 1966 S C 292 (295) [AIR V 53 C 61]. 
(Writing recording terms of the arrangement 
intended to serve as a memorandum of what had 
been agreed upon and not as a proof of the 
arrangement does not require registration.) 

1968 J & K 35 (37) [AIR V 55 C 10]. 

1 5. 1958 Him Pra 5 (7) [AIR V 45 C 2]. (Exist¬ 
ing rights of defendants recognised to some 
extent and compromise arrived at.) 

1951 All S23 (824) [AIR V 38 C 202]. 

1951 Nag 171 (172) [AIR V 38 C 34] : ILR (1950) 
Nag 618. (Each agreeing to recognise a part of 
the title claimed by the other—The transaction 
is not a sale, gift or exchange because on the 
facts agreed to by such a compromise, there is 
no transfer from one to the other.) 

1929 All 788 (789) [AIR V 16] (DB). 

(’10) 33 Mad 473 (482) (DB). (Relinquishment of 
claim bv Hindu widow.) 

(’09) 34 Bom 139 (141) (DB). 

[But see 1923 All 77 (78) [AIR f V 10] : 45 All 
162. (Where by a compromise property is con¬ 
veyed by one person to another it is a transfer 
of property and must be registered.)] 

15a. 1967 S C 1395 (1397) [AIR V 54 C 292] : 
(1967) 1 S C R 275. 

1947 Lah 175 (176) [AIR V 34 C 32]. (Suit for 

pre-emption of land—During pendency of suit, 
C claiming to be reversioner suing for declara¬ 
tion that his reversionary light cannot be 
affected by sale of land—Compromise of suit 
by vendee by which possession of land given 
to C on payment of purchase price—C held to 
be transferee of land from vendee.) 


1 6 . 1965 Andh Pra 177 (183) [AIR V 52 C 47] : 
ILR (1965) Andh Pra 771 (FB). (Relinquish¬ 
ment of interest in joint family property by 
member of Mitaksliara joint Hindu family.) 

1960 Mad 33(41) [AIR V 47 C 10] : ILR (1959) 
Mad 552 (DB). (Release deed can only feed 
title but cannot transfer title.) 


1957 Pat 706 (709) [AIR V 44 C 209] (DB). (No 
valid title can be created by relinquishment or 
release. The release presupposes the existence of 
title in a third person and does not purport to 
reconvev that title to him. It is tantamount 
to an admission of existing facts by the osten¬ 
sible owner.) 

1956 Cal 669 (671) [AIR V 43 C 189] : ILR 
(1957) 3 Cal 614 (DB). (Mere release is ineffec¬ 
tive to pass title. It docs not create, extinguish 
or transfer title to land.) 

1954 Bom 95 (99) [AIR V 41 C 23] : ILR (1953) 
Bom 1281 (DB). (Relinquishment means the 
extinction of a right or the destruction of a 
property and if the property is destroyed or 
the right is extinguished there is nothing left 
to transfer or sell.) 


)35 Rang 448 (449) [AIR V 22]. 

)24 Pat 1S5 (186) [AIR V 11]. (Deed of relin- 
juishment does not confer a title.) 

(’12) 13 Ind Cas 455 (457) (DB) (Cal). 

(’06) 33 Cal 967 (984) (DB). 

See 1935 PC 73 (74) [AIR V 22]. (Held on 

construction of deed executed by widow that 
she had released her interest in her husband s 
property—Question whether it amounted to 
transfer was not adverted to.)j 
See also (’59) 1959 For L Jour 395 (396) 
(Cochin Nambudiri Act (17 of 1114). S. 1 
Giving up right in illom- Mere statement or 
affirmation that person executing release deed 
had no right except life interest specified, 
without adequate words of conveyance, win 
not extinguish right.) 

1938 Oudh 65 (67) [AIR V 25] (DB).] 
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sufficient amplitude, transfer title to one having no title before the transfer.(16a) 
A surrender is the yielding up of an estate, such as that for life or for a term of years 
to him that has an immediate estate in reversion or in remainder, wherein the estate 
for lue or for years, as the case may be, may merge by mutual agreement. It is the 
falling of a lesser estate into the greater and is not a transfer of property.* 17) Thus, a 

document by a w idow consenting to give possession of her husband’s property to the 

reversioners because they are reversioners was held not to he a transfer of property (18' 
In the undermentioned cases/10) however, it has been held that a surrender in which 


[But see 1061 Maclli Pra 15 (17) [AIR V 48 
G ll] (DB). (Release is a sort of surrender of 
rights in favour of another person and for all 
intents and purposes it is a transfer of the 
rights.) 

1925 Oudh 73 (73) [AIR V 12] : ‘27 Oudli Gas 
5<8. (Relinquishment by Hindu widow is 
‘transfer’ which reversioners can challenge.)] 

16 a. 1967 S C 1395 (1397) [AIR V 54 C 292] * 

(1967) 1 SCR 275. J * 

\ 7 ' 1954 S C 61 (62) [AIR V 41 C 19] : 1954 
S G li 839. (Radical idea involved in the 
doctrine of surrender is totally different from 
what is implied in the merger of a life interest 
in the reversionary estate under the English 
law — True nature and effect of surrender 
discussed. 1950 Bom 55 [AIR V 37], Affirmed; 

rM ; y L 258 L AIR v 14]; 1935 Pat 175 
[All \ 22]; 1925 Mad 1267 [AIR V 12], Over¬ 
ruled on another point.) 

1952 SO 207 (212) [AIK V 39] : 1952 SCR 793 : 

ILK (1953) 2 All 195. (Surrender of estate by a 
Hindu widow.) 

1952 S C 109 (111) [AIR V 39] : 1951 SCR Goo. 
(Surrender by Hindu widow.) 

(’57) 1957 (2) Mad L J 610 (615, 616). (Sec¬ 
tion 9-A of the Madras Agriculturists Relief 

Act (4 of 1938) cannot apply to a surrender bv 

Hindu widow as it applies to transfers.) 

1957 Punj 197 (200) [AIR V 44 C IV : I Lit 
(1957) Punj 1146. 

1954 Bom 451 (454) [AIR V 41 C 123] (FB). (In 
the case of a surrender it is not. the alienation 
which is the foundation of the title of the next 
reversioner, but it is the fact that he is the 
heir of the husband.) 

19<j 2 AHI 875 (876) [AIR V 39 1 (DB). (Surrender 
by widow of her entire estate in favour of 
reversioner— Reversioner is not in position of 
transferee or grantee — He succeeds as im¬ 
mediate heir in his own right.) 

1952 Hyd 20 (21) [AIR V 39] : ILR (1951) Hyd 
551 (DR). (Surrender by widow). 

P , ft o 32 (32 ' 33 > f AIK V : 30 Pat 1158 
(bli). (Surrender by a Hindu widow). 

mo Bom 55 (58) [AIR V 37 G 17] : ILR (1949) 
Bom 869 (FB). (Under the Hindu Law, the 
basic principle of surrender is the destruction 
by the widow by her voluntary act of her life- 
interest in her husband’s estate. The act of 
transfer or the act of cqpveyancc is a subsidiary 


thing to which the same importance cannot be 
attached as the destruction of the life estate 
AIR 1928 Bom 26 [AIR V 15', Overruled.) 

1918 Cal 84 (94) [AIR V 35 C 43] (DB). (Sur¬ 
render by Hindu widow). 

1918 „ Xa ? 10 ? ( 10H ’ 104) [AIR V 35 C 38] : ILR 
(1947) Nag 455 (DB). (Surrender bv widow.) 

1947 All 177 (178) ]AIR V 34 C 84].' 

1947 All 94 (96) [AIR V 34 C 51] : ILR (1946) 
AH 837. (Surrender by Hindu widow.) 

1940 Nag 175 (176) [AIR V *27] : ILR (1940) Nag 
1<<. (Suilender is no transfer — Doctrine of 
part performance not applicable.) 

1933 Cal 467 (468) [AIR V 20' : (50 Cal 379 (DB) 
(1919 Pat 120 [AIR V 6[] Dissented from- 
1916 ( al 31 [AIR \ 3 ], Referred to.) 

1927 Nag 44 (45, 46) [AIR V 14 ; 22 Nag L R 
100. (Surrender of a life interest by a widow.) 

192.) Nag 455 (4 )7) [AIR \ 15]. (Surrender is not 
alienation within the meaning of the Civil 
Procedure Code.) 

L‘ S r rtCn 1948 Nag 37.3 (374) [AIR V 35 C 127] : 
ILR (1948) Nag 418. (A surrender bv the 
widow of a permanent tenant in favour of the 
landlord under S. 36 of the Berar Alienated 
\ HI ages Tenancy Law is not a “transfer” 
within the meaning of S. 48 (4) of that law. 
l'» he a transfer it must he in favour of a 
person other than the landlord.) 

1952 Nag 295 (298) [AIR V 39] ; ILR (1953) Nag 
69 (DB). (Gift by widow in favour of daughter 
wbo was immediate reversioner and also 
secondary reversioner in equal shares—Daughter 
retaining half share and not completely 
effacing herself of property —Gift deed does 
not operate as valid surrender in favour of 
secondary reversioner.)] 


. (’38) 1938 Nag L Jour 123 (124). 

1926 Oudh 69 '72) [AIR V 13] (DB). 

[See however 1946 All 267 .267) [AIR V 33 ! ; 
ILR (1946) All 341 (DB). (Surrender by Hindu 
female with limited estate, in favour of next 

reversioner is “transfer”.within S. 7, U P En¬ 
cumbered Estates Act.) 

See also cases cited in foot-not? 17. 

1 9 * Bom 496 (501) [AIR V 26\ (Execu¬ 
tion of a surrender deed by a widow in favour 
of her daughters.) 

1936 Xag 106 (167) [AIR V 23] : I L R (1936) 
Aag 69. v ’ 

Also see S. 53- Note 5. 
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the prominent idea is to convey property to the next reversioner and not merely her 
self-effacement is a transfer of property. 

Partition. 

In some decisions(20) a partition has been held to be a “transfer of property” 
within the meaning of this section. But a contrary view has been taken in the 
undermentioned decisions.(21) The former view is no longer good law in view of the 


20. 1957 Mad 472 (477) [AIR V 44 C 48] (DB). (It 
is a mixture cf surrender and conveyance of rights 
in property and is a transfer of property within 
the meaning of Transfer of Property Act. It 
partly extinguishes a right to the joint property 
and partly creates a right to it.) 

1956 Mad 642 (650) [AIR V 43 C 210] : ILR 
(1956) Mad 7S5 (DB). (A transfer involved in a 
partition would be a ‘transfer’ within the scope 
of item 8, in List 3 of Sell. 7, of Government of 
India Act, 1935.) 

1955 Raj 167 (171, 172) [AIR V 42 C 51]. (Provi¬ 
sions of S. 109 can be applied to person who 
receives property leased in his share by parti¬ 
tion.) 

1952 J & K 18 (18, 19) : 10 J & K L R 176. 

1951 Bom 94 (97) [AIR V 38 C 20] : ILR (1951) 
Bom 679 (DB). 

1936 Bom 10 (12, 13) [ATR V 23] : 60 Bom 34 
(DB). 

1936 Lah 220 (222) [AIR V 23]. 

(’26) 97 Ind Cas 70 (70) (Mad). 

f 1925 Mad 492 (493) [AIR V 12] (DB). 

[Sim also 1966 Mad 419 (423) [AIR V 53 C 134]. 
(Co-owners A and B — Partition — Properties 
X and Y — A not sole owner of property X 
and B not sole owner of property Y —A giving 
X property to B and B giving Y property to A 
— There is no exchange and S. 118 does not 
apply.) 

1965 Madh Pra 1 (2) [A I R V 52 C l]: ILR 
(1964) Madh Pra 122. (Though a partition 
might not be a transfer of property for the 
purposes of some of the provisions of the T. P. 
Act, for the purpose of S. 109, however it is a 
transfer in the general sense of the term.) 
1963 Pat 10S (112) [A I R V 50 C 29] (DB). 
(Muhammadan Law — Partition - Partition 
by mother as de facto guardian — Partition 
effected by deed it-clf — Partition is transfer 
of property and mother not competent to act for 
minors. 1916 Cal 645 [AIR V 3]; 1936 Bom 10 
[AIR V 23]; 1936 Lah 220 [AIR V 23] and 1959 
Ker 235 [AIR V 46] Ref.) 

1953 Cal 177 (179) [AIR V 45 C 37]: ILR (1958) 
2 Cal 339. (Partition — Property allotted to 
one co-sharer exclusively —Though it invol¬ 
ves transfer of interest of shares of other co¬ 
sharers, such allotment is not sale by one 
co-sharer to another.) 

3 916 Cal 645 (646) [AIR V 3] : 43 Cal 504 (DB). 
(A partition signifies a surrender of a portion 
of a joint right in exchauge for a similar right 
cf a co-sharer. The essence of partition is that 
property is transformed into estates in seve¬ 


ralty and one of such estates is assigned to 
each of the former occupants for his sole use 
and as his sole property.)] 

21. 1965 Punj 450 (453) [AIR V 52 C 144]: ILR 
(1965) 2 Punj 233 (DB). (Partition does not 
amount to ‘transfer’ or ‘an acquisition of pro¬ 
perty by transfer’ within meaning of the Delhi 
Rent Control Act, 1958, S. 14 (6) — Affirmed in 
1966 S C 432 [AIR V 53].) 

1963 Ker 66 (67) [AIR V 50 C 19] : ILR (1963) 1 
Ker 1 (FB). (1959 Ker 208 [AIR V 46] Approved; 
1959 Ker 235 [AIR V:46] Overruled.) 

(’62) ILR (1962) Andh Pra 989 (992). 

1962 Mad 26 (31) [AIR V 49 C 5]. (Income tax 
Act (1922), S. 16 (3) (a) (iv) — Assessee blending 
his self-acquired property with joint family 
property and subsequent partition — There is 
no transfer of property.) 

1961 Mad 518 (525) [AIR V 48 C 154] : ILR 
(1961) Mad 908 (FB). (1923 Mad 577 [AIRY 10] 
Overruled.) 

(’61) ILR (1961) Mys 932 (938). (Partition — 
Condition imposed on one of coparcener’s power 
of alienation —Condition not hit by S. 10 ) # 
(’59) ILR (1959) Andh Pra 227 (232) (DB). (Parti¬ 
tion is not a transfer within the meaning of S. 5 
of the Madras Hereditary Village Offices Act (3 
of 1895).) 

(’59) ILR (1959) Bom 424 (DB). 

1959 Ker 208 (211) TAIR V 46 C 74] (DB). (Appro¬ 
ved in 1963 Ker 66 [AIR V 50] (FB).) 

(’57) 1957 Nag L Jour 296 (297). (All that parti¬ 
tion effects is a change of mode of enjoyment of 
property.) 

1957 Pat 570 (574) [AIR V 44 C 175] (DB). 

1954 Sau 46 (48) [AIR V 41 C 24] (DB). 

(’54) 7 Sau L R 23 (27) (DB). 

1951 Mad 213 (217) [AIR V 38 C 43]: ILR (1951) 
Mad 607 (DB). 

(’50) 86 Cal L Jour 19S (212, 213). 

1948 Mad 505 (506) [A'R V 35 C 249] (DB). 
(Partition is a renunciation of mutual rig its and 
does not involve any transfer by one co- 
sharer of his interest in the properties to the 
others.) 

1946 Cal 129 (133) [AIR V 33 C 34] : ILR (1945) 

2 Cal 651 (DB). (By partition a co-sharer gets 
a separate allotment by virtue of his antecedent 
title as co-sharer. There is thus no acquisition 
of property in another independent right. It 13 
neither a conveyance nor an exchange. The 
separate allotment is not obtained by another 
independent title — 25 Cal 210 and 3 Ind has 
247 (Cal) holding that it is exchange dissented 

from.) 
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undermentioned Supreme Court decisions.(2la) 

Covenant for renewal of lease. 

A covenant for the renewal of a lease after a time is not a conveyance of S 

property after the specified time but is merely an agreement to renew the leas a after * 
that time, and is not a transfer of property.(22) ~ 

Creation of a charge. 

The creation of a charge on property is not a conveyance of nnv interest in the 
property to another and is not a “transfer of property.”^) It merely secures payment 
out of certain properties without there being any transfer of an interested) 

Assignment by one partner of his rights to another. 

The definition of “transfer of property” is sufficiently wide to cover ca=es in 

which, on the dissolution of a partnership certain partners are paid oil and in return 
give up or assign their interest in the assets of the partnership to the other partners 

An arrangement that the latter are to be entitled to the debts due to the firm is an 
arrangement amounting to a transfer of an actionable elaim.(2o) 

S. “Property.” — The word “property” is nowhere defined in the Act 
In its narrowest sense it includes nothing more than corporeal propeiv that 
is, the concrete thing which ,s the subject of ownership.® 1 In its most 
comprehensive sense it includes all legal rights of a person, except his personal 
rights winch constitute his status or personal condition.® In Jones v. 




<’45) 49 Cal W N.779 (782, 733) (DB). (As partition 
under the Dayabhaga Law effects only a seve¬ 
rance of the joint possession and enjoyment 
and does not involve the acquisition of fresh 
title, there can be no question of transfer of any 
property from one co-sharer to another either 
by exchange or otherwise. 1940 Cal 129 fAIU V 
23] Foil.'. L 

1937 Pat 232 (234) [AIR V 24] (DB). (Compro¬ 
mise decree under which there is an exchange 
of shares amongst co-owners is not a transfer 
of immovable property — The case purports to 
follow 25 Cal 210 which, however, holds that a 
partition, though involving the transfer of 
ownership of parts of the undivided property is 
not an exchange.) 

1923 Mad 297 (299) [AIR V 10] : 46 Mad 319, 
(Obiter.) 

11920 Mad 20 (24) [AIR V 7] (DB). (Per 
Spencer J.). 

1919 All 80 (81) [AIR V 6 ] (DB). (Per Walsh, J.- 
Transfer of Property Act does not apply to 
partition of joint Hindu family property.) 

<’98) 25 Cal 210 (213) (DB). (Partition is not 
exchange.) 

[also 1951 Born 4 (5, 6 ) [A I R V 38 C 2] : 
ILK (1951) Bom 118 (DB). (Division of self- 
acquired property by father between his sons 
— Irausaction does not amount to gift — It 
effects severance of status between sous.)] 

2 1 a. 1966 S C 432 (435) [AIR V 53 C 90]. 

1965 S C 866 ( 868 ) [AIR V 52 C 134]. (Partition 
of joint Hindu family property is not transfer 
in strict sense — Income-tax Act (1922), S. 16 
(3) «a' (lii) and (iv) — ‘Transfer’ — Meaning of 
Property partitioned — There is no transfer.) 


IdB) 1921 XIad 541 (541) [AIK V 8 ] : 44 230 

2 . 3 - 14940 ;V' 458 < 461 ) [AIR V 27': I L R (1940) 
A1 568. (Debenture bond creating charge— 
debenture-holders are security holders.) 

1924 Oudh 209 (215) r \IR V 111 fnp) 

((1884) 12 QBD 347, followed.) ' ( ° B)# 

1914 All 187 (189) [AIR V 1] : 36 All 201 (DB). 

L?7 Da r t t0 re P ay the Principal and covenant 
not to alienate the property.) 

[See also (’08) 35 Cal 837 (843) (DB).] 

24. f (’08) 35 Cal S37 (844) (DB). 

25. 1939 Sind 288 (289) FAIR V 26 1 * r L R 

(1939) Kar 344 (DB). J * ILR 

Also see S. 130, Note 13. 

Section 5 — Note 5 

1. Salmond on Jurisprudence, 8th Edition, 

p. 444. 

1949 All 433 (436, 437) [AIR V 36 C IG4' : I L R 
(1949) All 746 (DB). (“Property” classified.) 

1 ?i-7 A !! 4 Wf AIR v 26:1L R < 1939 > ah 

607 (IB (Per Allsop, J.-“Prop 3 rty” maybe 

“V- ,1“- th ,° objective sense of the concrete thins 
which is the subject of ownership.) 

2. Sahnomi on Jurisprudence, 8 th Edn., p 443 
19o9 Punj 510 (512, 513) [AIR V 46 C 1571 •' 

I bit (1959) Puuj 1332 (DB). (A licence or 
lease for working mine upon another’s land is a 
personal right arising out of contract and not 

RirtiSTSV" “°“” r s "” nJ1960 

I IS! V 51 C 1 ] : x L E (19.3) 
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Skinner, (3) Lord Langdale, M. R., described the word “property” as being “the most- 
comprehensive of all the terms which can be used, inasmuch as it is indicative and 
descriptive of every possible interest which the party can 'have.” It is in this com¬ 
prehensive sense that the word “property” is used in this Act.(4) Thus, it will 
include an actionable claim.(5) an annuity,(6) a copyright in a literary composition(T) 
and all rights relating to physical objects(8) such as an equity of redemption,!9) a 
clmrge(lO) or a vested remainder in immovable property.(11) An interest of a female- 


1957 Punj 201 (205) [AIR V 44 C 78] : I L R 
(1957) Punj 1097 (DB). (Proprietary rights 
man’s land, chattels, shares and debts due to 
him are property but not man’s life, liberty or 
reputation.) 

1949 All 433 (436. 437) [AIR V 36 C 164] : I L R 
(1949) All 746 (DB). 

[See also 1960 Bom 35 (42) [AIR V 47 C 12] : 
ILR (1959) Bom 98 (DB). (Additional solatium 
of 15 per cent, payable under S. 23 (2), Land 
Acquisition Act on eompulso*y acquisition of 
land caunot be regarded as a right to property 
under S. 299, Govt, of India Act, 1935.) 

(1959 Madh Pra 353 (355) [AIR V 46 C 121] : 
ILR (1959) Madh Pra 343. (Though property 
includes incorporeal rights those rights must 
be ever some thing which can be acquired or 
disposed of—Right to vote is not property 
within the meaning of Arts. 19 and 31 of the 
Constitution.) 

1958 Bom 300 (303) [AIR V 45 C 87) : I L R 
(1958) Bom 645 (DB). (Monetary right in the 
shape of emoluments which are attached under 
law tooflice of patwari or patel is “property” 
within the meaning of Arts. 19 (l) (f) and 31 
cf the Constitution.) 

1957 Pat 515 (528) [AIR V 44 C 159] : 36 Pat 
557 (DB). ((Obiter): Passage benefit is not pro¬ 
perty. It is at best a right which a member of 
Indian Civil Service may be entitled to so long 
as he is in service and on terms as stated in 
the Superior Civil Services (Revision of Pay 
and Pension) Rules.)] 

3. (1835) 42 R R 274 (276) : 5 L J Ch 87. 

4. (’07) 29 All 3S5 (396) (FB). (Sub-mortgagee’s 
interest.) 

1964 Bom 1(3) [AIR V 51 Cl]: ILR (1963) 
Bom 509 (DB). (Transfer may either be of entire 
property or of any interest in pro pert}’’— Subse¬ 
quent mortgage of property for consideration 
and without notice of prior charge created over 
said property prevails-Such mortgage is trans¬ 
fer of property in hands of mortgagee.) 

1959 Assam 61 (62) [AIR V 46 C 15] : ILR 
(1958) 10 Assam 407 (DB). (Tenancy right the 
enjoyment of which is not restricted to tenant 
personally by the terms of the lease or by 
statute is property.) 

1957 Punj 201 (205) [AIR V 44 C 78]: ILR (1957) 
Punj 1097 (DB). (Judgment-debt is property.) 
1939 All 415 (425) [AIR V 26] : I L R (1939) All 
607 (FB). (Per Allsop, J.) 

[See also 1956 Pat 345 (349) [AIR V 43 C S7] 
(DB). (Occupant of Gayawali gaddi does not 
hold priestly or religious office —What he holds 
is business carried on under name and style 


of gaddi — He has right of property in both, 
business and name.)] 


5. See Section 8, last paragraph “where the pro¬ 
perty is a debt or other actionable claim.” 

1960 Punj 428 (429) [AIR V 47 C 155] : I L R 
(1960) 2 Punj 402 (DB). 

1949 All 433 (436, 437) [AIR V 36 C 164] : I L R 
(1949) All 746 (DB). 

(’48) 50 Pun L R 210 (211) (DB). 

(’87) 14 Cal 241 (244) (DB). (Portion of the pro¬ 
perty reserved by the donor though not in his- 
possession.) 

[See also (’99) 4 Cal W N : 70 (75). (“Property” 
in the Official Trustees Act, 1864, includes 
actionable claim.)] 

6 . (1883) 31 W R (Eng) 956 (956) : 8 P D 159 „ 

Jump v. Jump. (Deed of separation containing 
weekly allowance.) 

7. (1907) 23 T L R 45 (48) : (1907) 1 Ch 107, 
Macmillan & Co. v. Dent. 


(1769) 98 E R 201 (257) : 4 Burr 2303, Miller v.. 
Taylor. 

8. I960 Kcr 212 (213) [AIR V 47 C 98] : ILR 
(1960) Ker 417 (DB). (Right to enjoy property 
is a right in property—Right or estates trans¬ 
ferred to a lessee.) 

1949 All 433 (436, 437) [AIR V 36 C 164] : I L R 
(1949) All 746 (DB). 

(’97) 20 Mad 35 (39) (DB). (Sub-mortgagee’s 
rights.) 

[See also 1955-2 W L R 510 (516). (Share in 
proceeds to arise from sale of land is an “inte¬ 
rest in land” within S. 40 of the English Law 
of Property Act, 1925.)] 

9. *(’07) 29 All 385 (401, 408, 414). (Dissent¬ 
ing from 13 All 432 (FB).) 

(’97) 20 Mad 35 (39) (DB). (Do.). 

[See 1967 Mad 424 (425) [AIR V 54 C 137. 
(Right to enjoy property for life by which 
the person entitled to enjoy has to eke out 
his livelihood from the income is not like the 
equity of redemption available to a mortgagor 
which is amasset.)] t 

10.11924 Oudh 209 (215) [AIR V ll] (DB). 
(Right to hold immovable property as a secu¬ 
rity for repayment of loan charge.) 

[See aho 1928 Pat 587 (588) [AIR V 15j : 7 Pat 

584 (DB). 

K’lO) 6 Nag L R 20 (25, 26). (Mortgage is not a. 
mere right to sue but is a right in linmova &■ 
property and hence is capable of transfer by 

assignment.)] _ , on , 

1 1. C91) 18 Cal 164 (176, 177) : 17 Ind App 201 

(PC) 

1957 Andh Pra 619 (622) [AIR V 44 C 2051 (DB) 
(Interest of a lessor.) 
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member of a Hindu family, specified in S. 8 (l), Hindu Law Women’s Right to 
Property Act (Mvs. Act 10 of 1938) in the family property, until it is separated off, 
was held to be a vested interest which is heritable and transferable.(1 la) An under¬ 
taking or business as a going concern is property.(llb) Even a contingent interest (not 
being a mere possibility) is a well recognised form of property, which is capable of 
being transferred.(12) The interest of a person in possession without title is also 
transferable property.(lS) 


But in order to constitute “property” there must he a right in existence+ 
A person not having any right in praesenti cannot be said to have any “property.” 
It would, in fact, be a contradiction in terms to say that a person has got future 
property. As remarked by Mr. Justice Chitty in In re The Streatham and General 
Estates Co. (Limited) ,(14) to use the word future does not add anything to the 
meaning of the word * ‘property’.” A person to whom money may become due in the 
course of business with a Railway Company cannot he said to have “property” with 
respect to such monies (15) The High Court of Patna has held that a person entitled 
to an annuity from out of the future income of certain dedicated properties, cannot 
be said to have an interest in property” as such future income cannot be said to he 
existing property which alone is contemplated by S 5.(1G) The uncalled share capital 

of a company is not “property”(17) though the right of the company to call up the 
uncalled capital is an existing right and is property.(18) 

All properties need not be transferable.(18a) The fact, therefore, that a right 
is not cwforccciblc or Jin interest Cfinnot lie trcuisferveetj floes not necessarily mefin tli&t 


1947 Bom 185 (187) [AIR V 34 C 58]: ILR (1947) 
Bom 636. (Vested remainder in immovable pro¬ 
perty is present interest in property aud can be 
sold or attached in execution of a decree. 32 
Bom 172, Bel. on.) 

11a (’48) 53 Mys H C R 278 (280) (DB). 

1 1 b- 1959 Cal 352 (353) [AIR V 46 C 98] : ILR 
(1960) 1 Cal 615 (DB). 

12. 1930 P C 17 (18) [AIR V 17] : 8 Rang 8 : 
57 Ind App 10. 

1921 P C 138 (144) [AIR V 8 ]. (Case under 
Roman Dutch law in Ceylon.) 

1960 Cal 609 (615) [AIR V 47 C 167] (DB). 

1967 Guj 161 (164) TAIR V 54 C 31] : (1966) 2 
ITJ 893 : 63 ITR 133 (DB). (Gift to person 
contingent on his surviving upto certain date 
is a form of property wh(ch is assignable and 
not a mere spes successionis which is not trans¬ 
ferable.) 

1937 Sind 181 (189) [AIR V 24] : 31 Sind L R 98 
(DB). (Endowment policy creates a contingent 
interest which may be assigned.) 

+1936 Cal 802 (803) [AIR V 23] : ILR (1937) 1 
Cal 583 (DB). 

1924 All 625 (635) [AIR V ll] : 46 All 575 (DB). 
(Contingent interest; in case widow does not 
adopt the gift of such contingent interest is 
valid.) 

[See also (1846) 3 Moo Ind App 435 (446) (PC).] 
[But see 1936 Sind 65 ( 66 ) [AIR V 23]: 30 Sind 
L R 50 (DB).] 

1 3. 1943 Oudh 330 (332) [AIR V 30] : 18 Luck 
286. (Possessory title.) 

tl927 All 669 (670) [AIR V 14] (DB). (Occupancy 


holding mortgaged though opposed to law — 
Mortgagee has possessory title j 
1924 Oudh 209 [AIR V n7 DB). 

( 08) 11 Oudh Cas 337 (339, 340). (Trespasser’s 
possession is a valid title against any one except 

the rightful owner — It is transferable interest 
in property.) 

(’07) 29 All 52 (60) (DB). (Per Aikman, J.) 

( 05)27 All 169(171) (DB). (Property gifted when 
in possession—Subsequent transfer invalid ) 

( 01) 24 All 157 (159) (DB). 

x .$- f 1 ® 9 ?) 4 ? w R (Eng) 105 (106) : 1 Ch 15. 
(Uncalled capital is future property.) 

1 < 1882 ) 31 W R (Eng) 661 (662) : L R 22 Ch 

D 782, Ex parte Nichollas. (Bankrupt transferr¬ 
ing his profits in business after an act of bank¬ 
ruptcy.) 

I B 1936 Pat 527 (529) [AIR V 23]. (12 Moo 
Ind App 275, followed.) 


V w K (Eng) 514 (515) : 2 Ch 149, 

In re Russian Spratt’s Patent, Ltd. 

(1897) 45 W R (Eng) 105 (106) : 1 Ch 15, In re 
Streatham General Eastes Co. 

18.1.(1888) 36 W R (Eng) 801 (804): 38 Ch D 

156, Howard v. Patent Ivory Co. 

18a. 1949 All 433 (436, 437) [AIR V 36 C 1641: 

ILR (1949) All 746 (DB). (For example, benefits 
arising out of contract.) 

[See also 1957 Andh Pra 1034 (1036) r AIR V 44 

O 333] : ILR (1959) Andh Pra TOSO (DB). 

(Restrictions against alienation of cash grants 

are not sufficient to exclude the grants from 

being property under Art. 31 of the Constitu¬ 
tion.)] 
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*£ T itl°r r u“'f , iS r 1 p ” >perly ; Th ” s ; * to » pension may not bo enfo™. 

‘L M^oL^d t WoT ™ Wtly "• (19, ^ *»**«» 

rr:; y .i^X“*.° bM,y rszsr r *“s 
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sue ioi a thing does not, therefore, make it the less ‘property’.” 

o P rtv h i W f at a F° Wer ° f ap P° intment which a person may have is not pro. 

no SS rl" tl b t SI T SS aD a Sal<3 de6d a931gnin - trade-marks simpliciter conveys 
no , ahd title m the trade marks to the transferee.(21a) In Reddaicay v. BanhamX 22) 

ord Heiachell doubted whether it was accurate to speaK of there being “property” in 
a trade-mark, though the word “property” had been sometimes applied to what was 
termed a trade-mark at Common law. In the undermentioned case(23) it was held 
that alimony payable by a husband to his wife was not in the nature of property, 
bemg snnpiy an allowance for the daily maintenance of the wife. As to whether 
ehebaitship is property, see the undermentioned cases.(24) A sharebroker’s card which 
confers on the holder a right to do broker’s business in the stock exchange is not by 
itself property in the legal sense of the term.(25) 

As to whether the chance of an heir apparent to succeed to the property or a 
mere right to sue is property” see Notes on S. 6. 


6. Legal and equitable estates. The Indian law does not recognise legal 

and equitable-estates in property.(l) As early as the year 1872, their Lordships of 

the Privy Council in Jitend.ramohan Tagore v. Ganendramohan Tagore(2) observed • 

The anomalous law which has grown up in England of a legal estate which is 

paramount in one set of Courts, and an equitable ownership which is paramount in 

Courts of Equity, does not exist in and ought not to be introduced into Hindu law.’’ 

And in Webb v. Macpherson{ 3) Lord Davey observed that “the law of India speaking 

broadly, knows nothing of the distinction between legal and equitable property in the 

sense in which that was understood when equity was administered by the Court of 
Chancery in England.” 


19. ILR (1965) 2 Punj 1 (10) (DB). 

(1882) 30 W R (Eng) 878 (879) : 21 Ch D 85. (Re 
Huggins. (Bankrupt’s pension is a property.) 

20. (1SS2) 30 W R (Eng) 878(879): 21 Cli D 85. 

2 1 . (1836) 34 W R (Eng) 709 (710) : 17 Q B D 
521, Ex parte Gilchrist; In re Arm strong. 

(1927) 96 L J Ch 104 (109) : 1 Ch 283 (287), In 
re Mat hies on. 

2 I a. 1951 Mad 6S1 (6S2) [AIR V 38 C 2111 • 
ILR (1950) Mad 267 (DB). 

22. (1896) 44 W R (Eng) 63S (640) : (1896) App 
Cas 199. 

23. (1894) 33 W R (Eng) 17 (17) : 27 Ch D 160 
Re Robinson. (Per Cotton, L. J.) 

24. 1955 S C 493 (496) [AIR V 42] : (1955) 2 
S C R 186 : 34 Pat 530. (Right to religious 
office such as that of pujari with duties attach¬ 
ed is a property under Hindu Law, 1915 Mad 
561 [AIR V 2], Overruled.) 

1951 S C 293 (29S) [AIR V 28]: 1951 SCR 1125: 
ILR (1952) 2 Cal 209 (SC). (Skebaitship is a 
form of property recognised by the Hindu Law.) 


1919 Cal 278 (284, 285) [AIR V 36 0 85]. (It is 
species of property with peculiar characteristics 
and limitations — But it is not such property 
as can be partitioned in ordinary way or cap¬ 
able of being disposed of by will by shebait — 
Reversed on another point in 1951 S O 293 
[AIR V 33].) 

25. 1945 Bom 28 (32) [AIR V 32] : ILR (1944) 
Bom 619. 

Section 5 —Note 6 

1. 1931 P C 196 (202) [AIR V 18] : 53 Ind App 
279 : 10 Pat 851. 

1 943 Cal 417 (4261 [AIR V 30] : ILR (1943) 2 Cal 
605 (FB>. (All interests iu property, w’ketker 
the full ownership or an interest carved out of 
full ownership, are rights in rem.) 

2. t(’72) 18 Suth W R 359 (367) : Ind App Sup 
Vol. 47 : 9 Beng L R 377 (PC). 

3. (’04> 31 Cal 57 (72) : 30 Ind App 238 (PC). 

Also see S. 48 Note 10 ; S. 54 Note 23 and S. 58 

Note 39. 
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See also the undermentioned cases.(4) 

It has been held by their Lordships of the Privy Council in Hem Chandra v. 
Suradhani Debya{ 5) that though the beneficial interest of a person under a trust is not 
technically regarded as an equitable estate in India, there is nothing to prevent such 
person from transferring such interest. 

7. “In present or in future.”— It has already been seen in Note 5 that the 
word “property” denotes a right in existence and that it would be inaccurate to say 
that a person has “future property.” The words “in present or in future” must there¬ 
fore be held to govern the word “conveys” and not the word “property.”(la) The 
existence of the comma after the word “property” -and before the expression “in 

present or in future” shows that the latter expression goes with the word “conveys’* 
and not with the word ‘‘property.”(l) 

Wheie A, an owner of property, does an act by which he conveys property to 
B in such manner that B takes it immediately , A will be said to convey property to 
B in present. But where A conveys property to B in such manner that B will take 
it, not immediately but only at some future time, A will be said to convey property 
to B in future. 

Illustrations. 

(1) X transfers property to A for life, then to B for lif e :and then to C. Here there is a 

conveyance “in present” to A, and “in future” to B and C. 

(2) X transfers property to A for life, with remainder to B if he should have attained the 

age of 21 at the time of A’s death. Here there is a conveyance “in present” to A and 
“in future” to B. 


It would be noticed that though property is conveyed in future to B and C in illustra 
tion (1), they get a vested interest. In illustration (2), B gets a contingent interest. 
Thus, a conveyance in future may create either a vested or a contingent interest In 
the undermentioned case(2) arising under S. 17 of the Registration°Act in which the 

words “create.in present or in future any right, title or interest whether 

vested or contingent” occur, it was held by the High Court of Bombay that the words 
in future had reference to estates in remainder or in reversion in property or to 
estates otherwise deferred in enjoyment. In Balasubramama Nadar v. Sivaguru 
Asari,{%) it was held that this section and S. 21 recognise the principle of a valid 
mortgage being created on the happening of a condition, where the condition itself is 
first stipulated an d the condition happens afterwards. See also the cases cited below (4) 


4. 1923 P C 211 (214) [AIK V 10] : 51 Cal 86: 1 
Rang 637 : 50 Ind App 283. 

1941 Cal 436 (439) [AIR V 28b 

1932 Cal 589 (593) [AIR V 19] : 59 Cal 781 (DB). 

5. 1940 P C 134 (136) [AIR V 27] : 67 Ind App 
309 : ILK (1940) Kar P C 271 : ILR (l940i 2 
Cal 436. 

Also See S. 58 Note 23. 

Section 5 — Note 7 

la. 1955 S C 376 (398) [AIR V 42 C 66] : 1955 
SCR 1369. (Ptr Bkagwati J.) 

1919 Mad 718 (725) [AIR V 6] (DB). 

1. f 1919 Mad 718 (725) [AIR V 6] (DB). 

2. (’78) 2 Bom 353 (356) (DB). (Registration Act 
Property mortgaged for below Rs. 100 with a 

condition of redeeming it after 5 years—Future 
interest need not' be taken into account while 
taxing.) 


rnu i'Anr t 29 (632 K DB ) (M&d). (14 
Cal 687 and 3 All L Jour 221 dissented.) 

4-1960 C* 1 609 (617, 618) [AIR V 47 C 167] 
DB). (Lease of property not in possession of 
lessor — Lease to take effect from date lessor 
gets back possession.) 

1 ml, Pa lf 9 l593) [AIR V 45 C 191 1 : 37 Pat 339 
tu rhe mere fact that an agreement provi¬ 
des that the lease is to commence from a future 
date will not make the transaction a merely 
executory agreement and not a lease ) 

1957 Andh Pra 619 (622) [AIRY 44 C 205] (DB) 

(Lease, during subsistence of current lease to 

take etfect after expiry of the term of the sub¬ 
sisting lease.) 

1956 Bom 749 (751) [AIR V 43 C 295] • ILR 
(19o6) Bom 51 (DB). (Lease of agricultural land 
for four years in favour of A-Subsequent lease 
for 12 years in favour of B, an industrial com- 
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Where, what is sought to be transferred has no existence at all, there cannot 

be any transfer of property. A person cannot, in equity any more than at law, assign 

to another what is not in existence.(o) If he does make such an assignment, however, 

it will be regarded only as a contract to assign property which is to come into existence 

in future. When it does come into existence, equity treating that as done which ought 

to be done, fastens upon the property and then the contract to assign will become a 
completed assignment.(6) (See also S. 6 N. 3). 


It has accordingly been held that an assignment by way of charge on future 
property is perfectly valid in equity which will attach to the property when it comes 
into existence.(7) A mortgage of future erops(8) or of other property that may come 
into existence in future(9) is not governed by this Act or by the Contract Act, but is in 
the nature of an agreement to mortgage property when it comes into existence. 


Where by a compromise decree a permanent lease of all the palash trees in the 
vi age ~v\as gnen to the defendants and they were to remain- in possession generation 


pany with a right to recover rent and a right to 
recover possession from A after expiry of A’s 
lease —Transfer is of limited interest of land¬ 
lord and by virtue of Ss. 5 and 109 such trans¬ 
fer was legal.) 

1952 Madh B 16 (17) [AIR V 39] (DB). (Present 
charge for discharging a contingent liability 
can be validly created—A charge to secure a 
liability which will arise only, if at all, in¬ 
future is a present charge under S. 100.) 

1933 Rang 145 (148) [AIR V 25]. (Charge to take 
effect on future contingency is valid.) 

1937 Pesh 76 (78) [AIR V 24] (DB). (Hypotheca¬ 
tion for meeting future possible liability.) 

5.\ 1931 P C 203 (206) [AIR V 18]. 

1932 Cal 524 (527) [AIR V 19] : 59 Cal 667 (DB). 
1967 All 484 (485) [AIR V 54 C 142]. 

(1882) 30 W R (Eng) 70 (71) : 19 Ch D 342, Col- 
Iyer v. Isaacs. (Per Jessel, M. R.) 

[See also (’07) 30 Cal 265 (274, 275) (DB).] 

1955 S C 376 (398) [AIR V 42 C 66] : 1955 
SCR 1369 (Per Bhagwati J .) 

(’72) 18 Suth WE 140 (141): 11 Bong LR 36 (PC). 
(’67) 12 Moo Ind App 275 (306, 308) : 2 Beng 
L R (PC) 111. 

1945 Cal 355 (358) [AIR V 32]: ILR (1945) 2 Cal 
375 (DB). (Transfers of non-existent, or as it is 
conveniently called after acquired property, 
provided they are not of the nature contempla¬ 
ted by S. 6 (a) are perfectly valid. Such transfer 
would be regarded as contrast to transfer after 
the vendor has acquired title and wmild fasten 
upon the property as soon as the vendor acqui¬ 
res it. Contract for sale of property which the 
vendor thinks of acquiring by purchase later on 
is not bad in law.) 

1932 Cal 524 (527) [AIR V 19] : 59 Cal 667 (DB). 
(1882) 30 W R (Eng) 70 (71) : 19 Ch D 342, Coll- 
yer v. Isaacs. (Mortgage of all existing chattels 
and assignment of all future chattels.) 

(1883) 31 W R (Eng) Dig 23 : 11 Q B D 808, 
Clements y. Mathews. (Sale of present crop and 
crop growing at any time thereafter.) 


[See rf-so I960 Cal 609 (611) [AIR V 47 C 167]. 
(Though S. 43 may not strictly apply to trans¬ 
fer of non-existent property, its underlying 
principle, namely, that of feeding the estoppel, 
would obviously apply to give effect to the: 
particular transfer.) 

(’24) 93 L J Q B 33 (37) : 1924 App Cas 1, Per¬ 
forming Rigid Society v. London Theatre of 
Varieties. 

1933 Cal 154(159) [AIR V 20]: 59 Cal 1372(DB). 

7. (’45) 49 Cal W N 494 (495) (DB). ( Collyer v. 
Isaacs , (1S81) 19 Ch D 342, Relied on.) 

1939 Cal 715 (716) [AIR V 26] : ILR (1939) 2 Cal 
341 (DB). 

11938 Cal 606 (608) [AIR V 25]. (But there must 
be an intention to assign or create a charge.) 

tl938 Rang 426 (427, 42S) [AIR V 25] : 1933 
Rang L R 480 (DB). (Hypothecation of future 
debts as security for default in payment.) 

(’02) 1902 Pun Re No. 57 p. 209 (217KDB). (Fortke 
advance of money lien or charge can be created 
upon the goods to be manufactured.) 

(’93) 16 Mad 429 (434) (DB). ( Collyer v. Isaacs> 
(1882) 30 W R (Eng) 70, followed.) 

[See 1939 Rang 8 (10) [AIR V 26] : 1938 Rang 
L R 542 (DB). (There may be an assignment 
of future property which creates an interest in 
it and gives the assignee a security which he 
can enforce even after the assignor’s insol¬ 
vency. But it must be future property in which 
the assignor has an interest to transfer.)] 

8 . 1924 All 833 (833, 834) [AIR V 11]. 

(’86) 13 Cal 262 (264) (DB). 

(’88) 10 All 133 (135) (DB). 

9. 1939 Rang 8 (10) [AIR V 26] : 1938 Rang L R 
542 (DB). (Mortgage of future book-debts.) 

1933 Cal 154 (159) [AIR V 20]: 59 Cal 1372 (DB). 
(13 Cal 262, followed.) 

+(’04) 31 Cal 667 (675) (DB). (Mortgage of future 
property is enforceable.) 

Also see S. 3, Note 4. 

[See however 1931 Rang 160 (160) [AIR ^ 18j. 
(Such a mortgage is not valid against third 
parties, 13 Cal 262 referred to.)] 
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after generation by paying the rental, it was held, that the compromise decree must be 
held to include not only the existing trees but also the trees that might come into 
existence and therefore the defendants had a right to rear lac on the new trees.(10) 

8. “Or to himself.” — These words were inserted by S. 6 of the Transfer of 
Property (Amendment) Act, 1929. Before this amendment it had been held that a 
person could make a transfer either to another living person or persons or to himself 
and another living person or persons, but not simply to himself. U) The Special Com¬ 
mittee in their Report on the Bill to amend the Act state as follows : 

“We have amended S. 5 to make it clear that a transfer can be made by a 

person to himself as, for instance, by a person making a settlement or trust in which 
he constitutes himself a trustee.” 

Where the settlor and the trustee are the same individual, no formality of a 
transfer need : . be gone through and declaration of trust is sufficient. The effect of 

declaration is to divest the settlor of the property and to vest it in himself as the 

trustee, which is a transfer of property.(2) 


6 . Property of any kind may be transferred, except as otherwise 
What may be transferred, provided by this Act or by any other law for the 
time being in force. 

(a) The chance of an heir-apparent succeeding to an estate, the 

chance of a relation obtaining a legacy on the death of a kins¬ 
man, or any other mere possibility of a like nature, cannot be 
transferred. 

(b) Ameie right of re-entry for breach of a condition subsequent 

cannot be transferred to any one except the owner of the pro¬ 
perty affected thereby. 

(c) An easement cannot be transferred apart from the dominant 

heritage. 

(d) An interest in property restricted in its enjoyment to the owner 
personally cannot be transferred by him. 

*\(dd) A right to future maintenance, in whatsoever manner arising 
secured or determined, cannot be transferred.) 

(e) A mere right to sue M* * *1 cannot be transferred^ 

(0 A public office cannot be transferred, nor can the salary of a 

public officer, whether before or after it has become payable. 

(g) Stipends allowed to military d[naval], ^air-force] and civil 

pensioners of A[ G Dvernment) and political pensions cannot be 
transferred. 


lO. 1955 Pat <102 (404) [AIR V 42 0 103] (DR). 

; (Coming up of new trees only meant that there 
was an increase in the number of trees.) 

Section 5 — Note 8 

1. (’ll) 35 Bom 403 (407, 408) (DB). 

<’03) 13 Mad L Jour 364 (366) (DB). 

2 1961 S C 1023 (I026)i [A I R V 48 C 168] : 
(1961) 3 S C li 351. 


(1956) 1 Mad L J 503 (510) (DB). (Usufructuary 
mortguge right in favour of joint family set 
apart for family trust at time of partition 
subsequently transferred to trust by registered 
deed-Held there was transfer of the right to 
trust since joint family was a different legal 
entity from the trust though the trust is to be 
managed by the seniormost member of the 
groups constituting the family ) 

(’■58) 1958-33 I T R 383 (388, 389). 
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(/)) No transfer can be made (/) in so far as it is opposed to the 

nature of the interest affected thereby, or ( 2 ) f[for an unlawful 

object or consideration within the meaning of section 23 of the 

Indian Contract Act, 1872,] or ( 3 ) to a person legally disqualified 
to be transferee. 

s[(j) Nothing in this section shall be deemed to authorize a tenant 

having an untransferable right of occupancy, the farmer of an 

estate in respect of which default has been made in paying 

revenue, or the lessee of an estate under the management of a 

Court of Wards, to assign his interest as such tenant, farmer or 
lessee.] 

a. Inserted by the Transfer of Property (Amendment) Act, 1929 (XX of 1929', S. 7. 

b. The words “for compensation for a fraud or for harm illegally caused” were omitted by the 

Transfer of Property Act, 1900 ill of 1900), S. 3. 

c. For exception to this, see the Marine Insurance Act, 1963 (XI of 1963), S. 90 [1-8-1963]. 

d. Inserted by the Amending Act, 1934 (XXXV of 1934), S. 2 and Schedule. 

e. Inserted by the Repealing and Amending Act, 1927 (X of 1927), S. 2 and Schedule I. 

f. Substituted for “for an illegal purpose” by the Transfer of Property Act, 1900 (II of 1900), S. 3. 

g. Inserted by the Transfer of Property Act (1882) Amendment Act, 1885 (3 of: 1885), S. 4. 

Synopsis 


1. Scope of the section. , 

2. “Property of any kind may be trans- I 

ferred.” 

2a. “Or by any other law for the time being 
in force.” 

3. Clause (a)—General. 

4. “The chance *:of an heir-apparent suc¬ 

ceeding to an estate.” 

5. “The chance of a relation obtaining a 

legacy.” 

6. “Any other mere possibility of a like 

nature.” 

7. Applicability of S. 43 to transfers of ex¬ 

pectations and possibilities. 

8. Clause (b)—Mere right of re-entry. 

9. Clause (c)—Easements. 

10. Clause (d)—Interest restricted in its enjoy¬ 
ment. 

11. Grant of property for maintenance. 

12. Right of pre-emption. 

13. Clause (dd) — Right to future maintenance. 

14. Clause (dd) is not retrospective. 

15. Transfer of restricted right opposed to 

public policy. 

16. Clause (e)—Mere right to sue. 

17. Rights under a contract. 


18. Right to mesne profits. 

19. Rights under the decree. 

20. Right to impeach prior transactions. 

21. Right to sue for accounts. 

22. Right in partnership. 

23. Clause (f)—Public office. 

24. Clause (g)—Pensions. 

25. Clause (h). 

26. Transfer opposed to the nature of interest 

affected thereby. 

26a. Transfer of service tenures. 

27. Transfer for unlawful object or considera¬ 

tion—General. 

28. Consideration and object. 

29. Consideration partly unlawful. 

30. Forbidden by law.' 

31. Defeat of provisions of law. 

32. Fraudulent transfers. 

33. Transfers involving injury to property 

of third person. 

34. Transfers for immoral objects. 

35. Transfers opposed to public policy. 

36. Person legally disqualified to be a trans¬ 

feree. 

37. Clause (i). 

38. Muhammadan law. 


1. Scope of the section. — The general policy of the law is to promote free 
alienation and circulation of property(l )—alienatio rei praefertur juri accrescendi 

Section 6 — Note 1 

1. 1964 Pat 214 (217) [AIR V 51 C 5SJ (DB). 

f (T2) 15 Oudk Cas 67 (74) (DB). (Restriction by agreement or decree of Court excepted.) 
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(alienation is favourel by the law rather than accumulation). The transferability of 

property is, theiefore, the general rule, its non-transferability, an exception.(2) This 

section accordingly enacts that property of any kind may be transferred except as 

otherwise provided by this Act or by any other law for the time being in force. The 

burden of proof that a particular property is not transferable is on the person 
alleging it. (8) 

The only test to determine whether a property is transfer ible or not is to see 
whether such a transfer is prohibited either by the provisions of this Act or by any 
other provision of law. If there is no such prohibition, it is transferable. In'some 

cases(4) the test has been applied, namely, whether the property can be attached and 

sold in execution of a decree under S. GO of the Code of Civil Procedure. This is not a 

correct or a conclusive test.(5) There are various kinds of property which can be 

transferred by private sale, but which cannot be attached and sold in execution of a 

decree.(G) Thus, the tools of an artisan can be transferred by him in private sale but 
cannot be attached in execution of a decree. (7) 

Where a transfer, which is prohibited by any of the clauses of this section or by 

any other law, is made, it is a nullity and no equities can arise out of such a transac 
tion. See Notes 3 and 7. 

n , .. 2 ‘ “ Pr °P erty ° f an Y kind may be transferred.”— As to the meaning of the 
word property, see Note 5 on section 5 and the undermentioned case.(l) 

2a. “Or by any other law for the time being in force”. — A religious 
office cann ot be transferred b y sale both under the Hind u law(l) and the Mahomedan 

2. (’50) 1950 All W R 498 (500) (DBh ~ 7^7~fZ~ n 7------ 

1936 Oudh 121 (123) [AIR V 23] : 11 Luck 588 C P r * ccou “ ts . 15 nofc attachable under 
(DB). ' P * C ' ; 80 such rI Sht cannot be transferred.) 

1932 Lab 518 (519) [AIR V 19]. (All rights are 5 * See (11) 34 Mad 7 ( 9 ) (DB)., 

transferable in absence of prohibition by law, 6 1915 Mad 296 (299) [AIR V 2] : 3S Mad S67 

custom or agreement.) (DB). (Grant for maintenance ) 

1927 Ondh 297 (298, 299) [AIR V 14]. (For [See also (’ll) 34 Mad 7 (9) (DB).] 

example Oudh custom in case of grove-holders.) 7. 1917 Mad 79 (82) UlR V 4 V 40 \r«rl ono/nm 
1924 All 795 (796) [AIR V 11] : 47 All 55 (DB). .. L _ 302(DB >‘ 

1922 Mad 290 (294) [AIR V 9] (DB). - „ ^ eCtl0n 0 — Note 2 

3. (’50) 1950 All W R 498 (499) (DB). \ 49 ? 7 Pa * ?15 (527) [AIR V 44 C 159' : 36 

1936 Oudh 121 (123) [AIR V 23] : 11 Luck 583 , °^ 5 7 (DB). (Property is defined to be ‘the 

(DB). unrestricted and exclusive right to a thin"- 

1927 Oudh 297 (298, 299) [AIR V 14]. - he rl « ht to dispose of the substance of a thine 

1922 Mad 290 (294) [AIR V 9] (DB). ln 9 ver y le S a l wa y’. Section 6 in making ex- 

[See also 1959 Assam 61 (62) i AIR V 46 C 15] * cept !°? s to the capability of transfer of property 

ILR (1958) 10 Assam 407 (DB). (Where the mu , st f bo understood to use the term in its 

enjoyment of tenancy right has not been 'T ldest and most generic legal sense. Otherwise 

restricted to the tenant personally under the tne 1 exceptions would be wholly unnecessary — 

terms of the lease or there is no enactment Ul) lter.) 

which restricts the enjoyment of the tenancy Section 6 Nnfp 9a 

right to the tenant himself, the right of the 1 .q.. Mnllo , T 

tenant is a property.) tko(\\ a Hindu Law 9th Edn. p. 489 

1927 Cal 220 (223) [AIR V 14]. (A non- 10c , 

permanent tenure created after the passing of s Pn ca* im 27, 1 ,?°^ V 40 C 34 1 : 1953 

the T. P. Act but before Bengal Tenancy Act r ; a i lt h aB 9 natl °n of the shebaiti 

came into operation is transferable under / a . sh 9 bal J J . n favour of stranger is 

S. 6.) v0,d Hindu Law and cannot be 

1917 Cal 176 (176) [AIR V 4] (DB). (A lease ° f a cust0D '-) 

from year to year is transferable under S. 6 (d_ 78 ) (DB). 

T. P. Act and on general principles -heritable nc | B R 107 (H^) (SB). (Private aliena- 

“ * k * "'s c *'«» !S) v [K 

4. 1« 357 (358) [HR V 13], (High, .0 j ‘.'“i“”g h “'~ e ,^ t J*/ »' 
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law.(2) Property dedicated to the maintenance of religious worship and of charities 
connected with it cannot also be transferred under the Hindu(3) as well as under the 
Mahomedan law.(4) It has been held that a Gayawali Gaddi is not a religious or 
priestly office but a business and that the right therein of the holder of the Gaddi is 
property which he could validly transfer.(4a) It has been held by Rajasthan High Court 
that except on the occasion when by necessity he has to officiate as a priest there is no 
office which a purohit holds, and hence, the holding of the Birat Jajmani is not per se 
the holding of any religious office. If the Biratdar therefore enters into an arrangement 
with another by which the latter has to officiate as priest at functions and receive th6 
income subject to their arrangement regarding the division thereof such an agreement 
is not opposed to public policy.(4b) (See also Note 6). 

According to the law prevailing in some provinces in India an undivided share 
of a coparcener in a Mitakshara joint Hindu family cannot be transferred without the 


interest of the next person in the line of 

S U CCG 3 S10II •) 

1948 Bom *283 (235) [AIR V 35 C 63] : ILR (1947) 
Bom 789 (D13). (Office of worship in public 
temple—Transfer of turn of worship by one 
member of family to another member is not 
objectionable if permitted by custom.) 

1938 Mad 713 (714) [AIR V 25] (DB). (A transfer 
of the office of trustee of a temple for a mone¬ 
tary consideration is opposed to public policy.) 

1937 Sind 237 (239) [AIll V 24] : 31 Sind L R 
161 (DB). (Vritti — Land in Sind — Yajman 
vritti not partible or alienable.) 
f 1933 Pat 306 (415) [AIR V 20] : 12 Pat 359 
(DB). (Shebaitship.) 

1930 Cal 180 (182) [AIR V 17] (DB). (Shebait 
cannot sell office.) 

1923 Bom 358 (359) [AIR V 10] : 47 Bom 529 
(DB) (Office of pujari.) 

t 1916 Lah 98 (100) [AIR V 3] : 1917 Pun Re 
No. 9. (Bungas attached to the golden temple at 
Amritsar.) 

1915 Mad 971 (972) [AIR V 2] (DB). 

1915 Mad 561 (568) [AIR V 2] : 38 Mad 850 
(DB). 

1914 Bom 318 (319) [AIR V 1]: 39 Bom 26 (DB). 
(’13) 18 Iud Cas 475 (476) (DB) (Mad). 

(’08) 8 Cal L Jour 499 (503). (Mahantship). 

(’08) 12 Cal W N 98 (102) (DB). (Shebaiti right.) 
(’04) 27 Mad 435 (439) (DB). (Mahantship.) 

(’99) 23 Bom 131 (136) (DB). (Private alienation 
of vritti may be allowed by custom.) 

(’97) 1 Cal W N 493 (496) (DB). (Priestly office 
with emoluments attached to it.) 

(’92) 15 Mad 389 (391) (DB). (Office of Dharnm- 
karta of a temple.) 

(’71) 16 Suth W R 171 (171) (DB). (Right to 
officiate at funeral ceremonies is incapable of 
transfer.) 

(’89) 1889 All W N 169 (169) (DB). (Do.) 

(’88) 12 Bom 366 (367) (DB). (Vrittis.) 

(’82) 4 Mad 391 (392) (DB). (Archaka cannot sell 
his office.) 

(’81) 4 All 81 '(83) (DB). (Right to manage a 
temple.) 

(’79) 3 Cai L R 112 (115) (DB). (The trustee of 
an endowment has not as such the power of 
transferring his trust to any other person.) 


(’71) 6 Beng L R 727 (729) (DB). (Pallah — 
Right of worship.) 

(’67) 7 Suth W R 266 (266) (DB). (Right to sur¬ 
plus profit of sheba.) 

[But see 1927 Pat 7 (8) [AIR V 14] : 6 Pat 245 
(DB). (Right to pala or turn of worship held 
transferable under custom. Submitted wrong in 
view of S. C. decision in 1953 S C 125 [AIR 
V 40].)] 

2 . 1942 Mad 485 (486) [AIR V 29] (DB). (Right 
to hereditary office of a ‘Khatila’ cannot be 
assigned.) 

1919 Cal 1064 (1064) [AIR V 6] (DB). 

1931 Lah 379 (382) [AIR V 18] : 12 Lah 590 
(DB). (Office of a sajjadanashin or a mutwalli.) 
(’97) 24 Cal 83 (92) (DB). (Office of Khadiin.) 

3. See Mulla, Hindu Law, 9th Edn., Pago 481. 
(Section 415.) 

+(’96) 23 Cal 645 (655) (DB). (Dedication to an 
idol.) 

[See also (’10) 8 Mad L T 224 (225) (DB). (Pro¬ 
perty burdened with a charge in favour of 
charity—It can be transferred subject to such 
charge.) 

(’09) 10 Cal L J 610 (611) (DB). (Mortgage made 
for the purpose of carrying on the worship of 
the idol is valid.)] 

4-.4(1840) 2 Moo Ind App 390 (422) (PC). 

1924 Lah 652 (653) [AIR V 11] (DB). (Takia— 
Inalienable.) 

(’09) 37 Cal 179 (191) (DB). (Corpus cannot bo 
transferred.) 

(1900) 24 Bom 170 (176) (DB). (Waqf.) 

(’99) 3 Cal W N 158 (160) (DB). (Waqf.) 


(’87) 11 Bom 492 (505). (Do.) 

82) 8 Cal 732 (735) (DB). .(Endowment for the 
office of mutwalli.) 

68) 10 Suth W R 299 (299) (DB). (When wholo 
property is not waqf, it can be transferred 
subject to trust.) 

71) 15 Suth W R 75 (79) (DB). 

^See however 1930 Mad 582 (583) [AIR ^ I * J 
(DB). (A sale by a mutwalli is valid during 
his lifetime provided he has a benelicial in* 

terest in the property.)] 
la. 1956 Pat 345 (349) [AIR V 43 C 8v] (DB). 

lu i osa Ttni 144 (1441 TAIR V 40 C 50] : ILR 


(1952) 2 Raj 116. 
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<3onsent of all member3(5) though according to other provinces it can be transferred for 
'value without such consent.(6) 

An impartible estate, though generally alienable, may, in some cases, be inalien¬ 
able by custom.(1) 

The law does not recognise transfer of trade mark per se apart from the good¬ 
will or the business. Therefore, a sale deed which assigns simply the trade mark 
'transfers no valid title to the assignee in the trade mark.(8) 


3. Clause (a) — General. — As has been seen in Note 5 on S. 5, the term 
“property” refers to some right in existence. The chance, etc., referred to in clause~(a) 
'tsannofc be said to be rights in existence, and do not constitute “property.”(l) They 


.. (T‘2) 34 All 296 (299) : 39 Ind App 109 (PC). 
(Elder brother mortgaging for immoral debts of 
the father.) 

+ (’93) 15 All 339 (351): 20 Ind App 116 (PC). 

(’ll) 33 All 783 (788) (FB). 

1937 Pat 546 (549) [AIR V 24] : 16 Pat 230 (DB). 
(Transfer is voidable and not void.) 

1935 Pat 349 (351) [AIR V 22] (DB). (Cannot 
sell or mortgage.) 

41933) Lah 343 (344) [AIR V 20] : 14 Lah 584. 
(If he alienates joint family property, the 
alienation is liablo to be set aside as a whole. 
12 Beng L R 90 and 1893 Pun Re No. 6 con¬ 
sidered to be no longer good law after 1917 P C 
41 [AIR V 4].) 

4*12) 14 Oudh Cas 295 (297) (DB). (Cannot mort¬ 
gage.) 

’ll) 33 All 654 (656) (DB). 

’ll) 11 Ind Cas 654 (658) (DB) (All). 

~(’09) 31 All 507 (508) (DB). (Father, the head of 
the family, cannot mortgage without legal 
necessity—In case of mortgage this is a further 
restriction.) 

>(’09) 1 Ind Cas 83 (84) (DB) (All). 

(’07) 10 Oudh Cas 289 (291) (DB). 

r (’98) 20 All 325 (326) (DB). 

(’94) 16 All 369 (370) (DB). (Not even to another 
member of tho same family.) 

>(1894) 1894 Pun Re No. 103 p. 383 (387). (Tho 
punjab.) 

4’93) 1893 Pun Re No. 6, p.46 (49) (DB). (Note.— 
As to whether the alienation is liable to be set 
aside as a whole or not, this case is no longer 
good law in view of AIK 1917 P C 41—See AIR 
1925 Lah 130.) 

‘,(*80) 2 All 898 (899) (DB). 

(’79) 1879 Pun Re No. 21 p. 42 (45) (DB). (The 
Punjab.) 

. Also see S. 7 Note 7. 

6 . (’80) 5 Bom 48 (61) : 7 Ind App 181 (PC). 

f*04) 27 Mad 162 (166) (SB). (Cannot gift away.) 

<’03) 25 Mad 690 (704) (FB). (Per Bhashyam 
Iyengar, J.) 

(’91) 14 Mad 408 (417) (FB). 

1951 Mad 318 (321) [AIR V 38 C 81]. (Gift of 
undivided share or any portion thereof is void 
in toto.) 

4*74) 8 Mad H C R 6 (10) (FB). 

4*73) 10 Bom II C R 162 (164) (FB). 

1924 Bom 170 (172) [AIR V 11]. 

.1915 Mad 113 (114) [AIR V 2] (DB). (Gift by 

4 T. P. 17. 


father to his son or by coparcener to other co- 
• parcener is valid.) 

(TO) 35 Bom 169 (181) (DB). 

(’06) 8 Bom L R 550 (551) (DB). 

(’06) 2 Nag L R 52 (53). 

(’05) 15 Mad L Jour 486 (4S6). 

(’93) 6 C P L R 60 (62, 63). 

(’91) 15 Bom 673 (675) (DB). 

(’90) 3 C 1> L B 126 (127). 

(’86) 9 Mad 273 (275) (DB). (Cannot gift away to 
a relative.) 

(’84) 7 Mad 357 (365) (FB). 

(’75) 12 Bom H C R 229 (231). 
f(’74) 11 Bom H C R 76 (81). 

(’73) 10 Bom H C R 139 (160) (DB). 

(’70) 5 Mad H C R 166 (170) (DB). 
t (’69) 6 Bom H C R 247 (249) (DB). 

(1865) 2 Mad H C R 416 (417) (DB). 

(1864) 1 Bom H C R 182 (183) (DB). 

(1863) 1 Bom H C R 39 (40) (DB). 

(1863) 1 Mad H C R 471 (473) (DB). 

Also see S. 7, Note 7. 

7, 1927 P C 159 (160, 161) [AIR V 14] : 54 Ind 
App 289 : 54 Cal 955. 

(’27) 106 Ind Cas 646 (647) (PC). 

1915 P C 30 (33) [AIR V 2] : 42 Cal 1179: 42 Ind 
App 192 (PC). 

(’09) 36 Cal 943 (954) : 36 Ind App 176 (PC) 

(’99) 22 Mad 383 (396) : 26 Ind App 83 (PC)’ 
f(’88) 10 All 272 (288) : 15 Ind App 51 (PC). 

(’82) 8 Cal 199 (206): 8 Ind App 248 (PC). (Affirm- 
ing 5 Cal 113 on appeal.) 

(’09) 36 Cal 481 (482) (FB). 

(’05) 32 Cal 158 (160) (DB). 

(’98) 20 All 537 (538) (DB). 

(’95) 18 Mad 287 (305) (DB). 

(’90) 13 Mad 197 (v94) (DB). 

(’81) 7 Cal 461 (464) (DB). 

8. 1951 Mad 681 (682) [AIR V 38 C 211] : I L R 
(1950) Mad 267 (DB). 

Section 6 — Note 3 

1; (’08) 35 Cal 777 (789, 794) (SB). 

*(’71) 7 Beng L R 341 (346) (FB). 

!952 All 662 (665) (Pr 18) [AIR V 39] : ILR 
(1951) 1 All 740 (DB). J 

1929 Lah 295 (302) [AIR V 16]: 10 Lah 613 (DB) 
t 1928 Nag 262 (263) [AIK V 16]. (Interest of 
Hindu reversioner expectant upon death of 
female is not property.) 


1921 Cal 501 (504) [Alii V 8] 
(15 Suth W R 17 (FB), Fol 


: 48 Cal 536 (DB). 
owed.) 
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cannot, therefore, be subjects of transfer.(2) for, as was stated by Sir George JesseL 

M. R. in Collyer v. Issaacs,{3) a person cannot, in equity, any more than at law, assign 
to another what is not in existence.(4) 

In England an assignment of what is not in existence will, however, be regarded 
as a contract to assign the property which may come into existence. When it does come 
into existence, equity, treating that as done which ought to be done, fastens upon the 
property and then the contract to assign will become a completed assignment.(5) This- 
principle is recognised in S. 48 of this Act(5a) and by S. 18 of the Specific Relief Act, 
1877. (See S. 18 of Specific Relief Act, 1968). 

The principle above mentioned is in England applicable even to transfers of spes- 
successions inasmuch as such transfers are not illegal there.(6) It was applied in this 
country also to such cases arising prior to this Act,(7) and has been applied in cases 
arising in provinces to which this Act does not apply.(8) 


1920 Lab 74 (77) [AIR V 7] (DB). 

(1890) 59 L J Ch 666 (672) : 45 Ch D 51 : 62 LT 
929 : 38 W R (Eng) 712, Re Parsons; Stockley 
v. Parsons. 

(1911) 80 L J Ch 623 (625) : '(1911) 2 Ch 275 : 
105 L T 360, Re Green; Green v. Meinall. 

[See also (’07) 31 Bom 165 (172) (DB). (Quaere.)] 

2 . (’67) 33 Cut L T 155 (168). 

1936 Lah 753 (755) [AIR V 23] (DB). (Sale of 
reversionary right in widow’s estate.) 

(’09) 1 Ind Cas 590 (591) (Cal). (Muhammadan 
cannot transfer spes successions just as a Hindu 
cannot.) 

(’07) 30 Mad :201 (202) (DB). (The transfer is a 
nullity.) 

3 . (1881) 19 Ch D 342 (351) : 45 L T 567 ; 51 
L J Ch 14 ; 30 W R (Eng) 70. 

4 . 1967 All 484 (485) [AIR V 54 C 142] ; 1967 
All L J 88 : 1967 All W R (H C) 182. 

See cases cited in Note 7 on S. 5. 

See also Broom, Legal Maxims, 6th Edition, 
Pages 465,466. 

5 . See Section 5 Note 7. 

(’69) 12 Moo Ind App 292 (307) (PC). 

1964 Cal 470 (474) [AIR V 51 C 90] (DB). 

1953 Bom 101 (103) [AIR V 40 C 33]. 

(’45) 49 Cal W N 494 (497, 498). '(A-gn^memt by 
A in favour of B assigning or creating a charge 
on amounts which might become due from C for 
work done under contract — Agreement creates 
a valid or equitable charge.) 

1945 Cal 355 (358) [AIR V 32] : ILR (1945) 2 
Cal 375 (DB). (This English Law principle has 
been applied in India to transfers of non-exis¬ 
tent or after-acquired property where they are 
not of the nature contemplated by S. 6 (a).) 

1939 Cal 715 (716) [AIR V 26] : ILR (1939) 2 Cal 
341 (DB). 

1927 Sind 78 (84) [AIR V 14] : 22 Sind L R 1. 
(Following observation of Sir George Jessel, 
M. R. in (1882) 19 Ch D 342.) 

(’10) 5 Ind Cas 373 (373) (DB) (All). (Future 
crops.) 

(’07) 29 All 163 (165) (DB). 

(’04) 31 Cal 667 (675) (DB). 

(’88) 10 All 133 (135) (DB). (Hypothecation of 
future indigo produce.) 


(’S6) 13 Cal 262 (264) (DB). (Mortgage of future 
crops.) 

[See also 1923 Bom 107 (113) [AIR V 10]. 
(Quaere — Whether those principles apply tc- 
the Transfer of Propertj T Act.)] 

Also see S. 43, Note 2. 

5a. 1967 All 484 (485) [AIR V 54 C 142]. 

6 . 1938 Mad 881 (8S2) [AIR V 25]. 

1921 Cal 501 (508) [AIR V 8] : 48 Cal 536 (DB).. 
(’07) 31 Bom 165 (172) (DB). 

(’07) 30 Mad 255 (262) (DB). 

(1904) 73 L J Ch 365 (36S) : (1904) 2 Ch 385 I 5a 
W R (Eng) 567 : 90 L T 177, In re Dallas. 

(1828) 57 E R 757 (761) : 2 Sim 183 : 29 R R 77 
Wethered v. Wethered. (It is not contrary to- 
public policy.) 

(1887) 56 L J Ch 642 (645): 35 Ch D 109, Combe 
v. Carter. (Confirmed in (1S87) 36 Ch D 348.) 
(1833) 39 E R 839 (843) : 1 My & K 683 : 36 R R 
415, Lyde v. Mynn. 

(1706) 23 E R 967 (967) ; 2 Vern 563, Thomas v. 
Freeman. (See notes to the case.) 

[See (’04) 31 Cal 667(675) (DB). (Where passage9- 
from Ashburner’s Principles of Equity are 
cited.)] 

7 . But in order to be enforced as a contract in 
equity the ingredients of a valid contract must 
exist. Thus, it must be for consideration, and 
the property must be capable of ascertainment. 
See the following cases *. 

(1903) 72 L J Ch 218 (219) : (1903) 1 Ch 697 ; 87 
L T 714 : 51 W R (Eng) 315, Re Ellenborough; 
Towry Law v. Burne. (An assignment for value- 
binds the conscience of the assignor.) 

(1914) 83 L J Ch 243 (247) : (1914) 1 Ch 115: 109 
L T 781, Re Mudge. 

(1843) 41 E R 662 (664) : 13 L J Ch 28, Meek v. 
Kettlewell. 

(1840) 49 E R 91 : 3 Beav 234, Hinde v. Blake. 
(1888) 58 L J Q B 75 (78): 13 App Cas 523: 60 LT 
162 : 30 W R (Eng) 513, Tailby v. The Official 
Receiver, Trustee of H. G. Ison (a bankrupt). 
(Property must be capable of ascertainment.) 

(’84) 1884 Bom P J 174 (DB). 

S. 1954 Trav-Co 357 (358) [AIR V 41 C 121]. 
(The Act was not in force in Travancoro and. 
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But the position is different in cases to which this clause applies. The clause not 
merely recognises that the things referred to therein are not capable of being trans¬ 
ferred, but does not permit such transfer on grounds of public policy.(9) If such a 
transfer is regarded as an agreement to transfer, the result would be that the agree 
ment would be void under S. 23 of the Indian Contract Act as being one to do a thing 
which, if permitted, would defeat the provisions of law, as enacted in this clause (10) 
The transfer .cannot, therefore, be regarded as valid contract to transfer property that 
may come into existence.(ll) The doctrine of feeding a grant by estoppel cannot apply 
to the case, for there can be no estoppel against the express provisions of a statute (12) 
Nor can the doctrine that equity will treat that as done which ought to be done be 
applied to that which the Legislature has expressly stated ought not to be done-(13 J A 
transferee of spes successions cannot, therefore, in cases to which this section annlipo 
obtain any relief under S. 43(14) or under S.18 of the Specific Relief Act, 1877, (S. 13 


therefore, an agreement to convey property to 
be acquired in the future is enforceable* in 
spite of S. 6.) 

1934 Lah 996 (997) [AIR V 21]. 

1926 Lah 39 (40) [AIR V 13]. (Following 1899 
Pun Re No. 13.) 

1930 Lah 928 (929) [AIR V 17] (DB). (Do.) 

(’23) 75 Ind Oas 246 (248, 249) (Pesh). (As 
against the vendor if the title opens in his 
favour, the vendee can proceed under S. 18, 
Specific Relief Act, and claim specific per¬ 
formance.) 

(’23) 73 Ind Cas 120 (121, 124) (Pesh). 

1919 Lah 319 (321) [AIR V 6]. 

(’13) 20 Ind Cas 556 (557) (Lah). 

(’99) 1899 Pun Re No. 13 p. 89 (90). 
t (’94) 1894 Pun Re No. 58, p. 185 (188) (DB). 
(Transfer for consideration of rights of succes¬ 
sion to accrue in future allowed.) 

[See also 1933 Lah 378 (379) [AIR V 20].] 

[But see 1955 Punj 215 (219) [AIR V 42 C 80] : 
ILR (1955) Punj 988 (DB). (Even though the 
provisions of T. P. Act do not apply to Punjab 
its principles based on justice, equity and 
good conscience are applicable. Hence the 
right of expectancy is not transferable even 
apart from the provisions of the T. P. Act.)] 

9 . (’61) 65 Cal W N 1115 (1117). (Agreement 
between husband and wife — Wife giving up 
her right to inherit husband’s property - 
Agreeing to a maintenance and separate resi¬ 
dence - Also agreeing not to claim anything 
more than fixed maintenance Validity -First 
and third conditions held contrary to law and 
against public policy and therefore void — 
Second condition held valid.) 

1956 Nag 261 (263) (Pr 12) [AIR V 43 C 89] : 

ILR (1956) Nag 591 (DB). 

(’07) 30 Mad 255 (263) (DB). 

10. 1964 Ker 200 (203) (Prs 7, 8] : [AIR V 51 
C 59] : ILR (1964) 1 Ker 355 (DB). 

1959 Mad 131 (133, 134) [AIR V 46 C 42] (DB). 

1945 Cal 355 (358) [AIR V 32] : ILR (1945) 2 
Cal 375 <DB). (S. 6 a) in terms applies only 
to transfers but where an actual conveyance of 
a thing would be illegal by reason of S. 6 (a , 
as for instance, the sale of the so-called in¬ 


terest of a Hindu reversioner of the last male 
owner when his widow is alive, an agreement 
to sell that interest would also be bad bv rea¬ 
son of S. 23, Contract Act, as such an agreement 

if permitted, would defeat the provisions cf 
this section.) 

1931 All 589 (591) [AIR V 18] (DB) 

1994 Oudh 234 (237) [AIK V II] : 26 Oudh Cas 

“J* 579 < 580 > 581) UIK V 3] : 39 Mad 

The observations in the following cases that 
this section does not prohibit the transfer 

of a chance, bat merely declares it void are, 
it is submitted, not correct : 

1920 Lah 74 (77) [AIR V 7] (DB) 

1935 All 244 (246) [AIR V 22]: 57 All 474 (DB). 

Vi24?(DBf at 488 (489 ’ 49 °’ 491 ) [AIK V 37 
1938 Mad 881 (883) [AIK V 25], 

fmrWw7u 58 ^i 1958 - Ker L Jour 521 (528, 52 9) 
(DB) (Where there is a contract for the trans¬ 
fer of property not in existence the agreement 
by itself, proprio yigore does not transfer the 
property when it is subsequently acquired. 
It is only 4 when the transferor voluntarily exe¬ 
cutes a deed of transfer or is compelled to do 
so by a decree for specific performance that 
the legal title of the transferor in the pro¬ 
perty passes from him to the transferee )' 

A 1930 , W N 1054 (1057). (Section 
43, 1. I. Act, has no application.) 

1928 N , a S 262 < 263 ) [AIR v 15], (Section 43, 
A.ct, has no application.) 

19 DB) al 501 (5 ° 5 ’ 506) [AIH V 8] : 48 Cal 536 
X 4 ra ll 9 m M w d 123 (126) [- UR V 5] : 41 Mad 

413 (L 13). iNo equities can arise out of a trans¬ 
fer prohibited bv law.) 

Ydb° al 501 50 ' 5 ’ 507 ' [AIR v 8]: 48 Cal 536 

(’12) 15 Oudh Cas 122 (126). 

(’08) 11 Oudh <'as 301 .304). 

(’07) 31 Born 165 (172 (DB). 

Also see Note 7. 

1 A. See Note 7. 
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of Specific Relief Act, 1963) after the transferor becomes entitled to the property.(l5) 
In Jaganadha Raju v. Veerah Lakshmi Narasimma t ( 16) Wallis, C. J., observed : 

“It seems futile to forbid such transfers of expectancies if contracts to transfer them are to 
be enforced as soon as the estate falls into possession.” 

And Sir. Justice Tyahji, in the same case observed : 

“It would be defeating the provisions of the Act to hold that though such hopes or expecta¬ 
tions cannot be transferred in present or future, a person may bind himself to bring about the 
same results by giving to the agreement the form of a promise to transfer, not the expectations, 
but the fruits of the expectations, by saying that what he has purported to do may be described 
in a different language from that which the Legislature has chosen to apply to it for the purpose 
of condemning it.” 

In Annaclamohan v Gour Mohan,{11) their Lordships of the Privy Council approved of 
these observations, and stated : 

“It is impossible for them (i.e., their Lordships) to admit the common sense of maintaining 
an enactment which would prevent the purpose of the contract, while permitting the contract to 
stand as a contract.” 

The undermentioned cases'18) holding that a transfer of an expectancy may be good 
as a contract to convey property when it falls into possession can no longer, in view of 
the above discussion, be considered as good law. 

But though a transfer or a contract to transfer an expectancy is void, there is 
nothing to prevent a person from admitting by way of settlement of a disputed claim 
that certain property never formed part of the estate of the person to whose estate he 
is the expectant heir,(19) or from undertaking a personal obligation to pay a certain 
sum of money periodically if he succeeds to the estate to which he is the expectant 
heir.(20) Whether the transaction in any particular case is a transfer or a contract to 
transfer the expectancy or is an admission of the nature referred to above must be 
decided with reference to the substance of the transaction taken as a whole.(21) 


4 “The chance of an heir-apparent succeeding to an estate.” — The 

clause is intended to apply to cases of a mere hope or expectation which may be 
defeated by the act of some person having the present disposal of property(l) and, as 
seen in the previous Note, is not "property” at all. As was observed by Kay, J., in In 
re Parsons : Stockley v. Parsons, (2) 

“it is indisputable law that no one can have any estate or interest, at law or in equity, 
contingent or other, in the property of a living person to which he hopes to succeed as heir-at- 
law or next-of-kin to such living person. During the life of such person no one can have more 
than a spfls successionis, an expectation or hope of succeeding to his property.”(3)__ 


15. (’23) 108 Ind Cas 390 (391) (Lah). 

16. 1916 Mad 579 (580, 581) [AIR V 3] : 39 
Mad 554 'DR). 

17 . * 1923 P C 189 (1931 [AIR V 10] *. 50 Ind 
App 239 : 50 Cal 929. (1921 Cal 501 [AIR V 8], 

Confirmed.) 

18. 1919 All 371 (372, 373) [AIR V 6] : 41 All 
611 <DB). 

(’ll) 9 Ind Cas 243 (244) (Oudh). 

(’93) 17 Bom 232 (234) (DB). 

19. | 1925 Mad 1043 (1044) [AIR V 12] (DB). 
1919 All 371 (372) [AIR V 6] : 41 All 611 (DB). 
1915 All 486 (486) [AIR V 2] (DB). (There is 

nothing illegal in a person, for good consi¬ 
deration, contracting not to inherit on the 
event of his becoming entitled to inheret in 
the decease of a living person.) 

1924 Pat 736 (752) [AIR V 11] (DB). (Do.) 

1936 All 573 (575) [AIR V 23]: 53 All 834 (DB). (Do.) 


1926 Lah 148 (149) [AIR V 13]. (Agreement not 
to contest gift that may be made in future 19 
not illegal.) 

See also Note 4. 

20. 1944 All 104 (111, 112) [AIR V 31] : IL? 
(1944) All 141 (DB). (In such a case, there is 
no transfer of the chance of the heir suc¬ 
ceeding and there must be a transfer, before 
clause (a) can apply.) 

2 1 . 1925 Mud 1043 (1045) [AIR V 12] (DB). 
(Per Srinivasa Iyengar, J.) 

1934 Mad 552 (554) [AIR V 21]. 


Section 6 — Note 4 

)6) 30 Bom 304 (316). (25 Cal 77 8 followed.) 
390) 59 L J Ch 666 (667) : 45 Ch D ol (o5). 

ym (tj. 

.ectancy of an heir apparent, during lifetime 
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Certain properties were acquired by Government in 1865 and 47 years later, in 1912, 
the Government resolved that the land should be restored to the persons from whom 
they had been acquired. The original owners having died the benefit of the restoration 
went to the heirs of such owners. After the date of the resolution and before possession 
was handed back, one of the heirs transferred his interest in the property to X. It was 
held by the High Court of Bombay that the transfer was not of any chance of an heir 
apparent, but of a right which bad actually accrued to the transferor heir, at the time 
of the transfer.(4) 


A son’s right under the Travancore Nayar Act, being only a right to succeed to 
the father’s estate in case the father died intestate, is only a spes successionis while 
the father is alive and therefore is an interest which cannot be transferred.(la) 

The interest of a Hindu presumptive reversioner expectant on the determination 
of the interest of a female heir, is a mere spes successionis(b) though for reasons of 


of his ancestor, is less than a possibility.) 

1932 Cal 600 (609) [AIRY 19] : 59 Cal 859 
(DB). 

(’68) 4 Mad H C R 60 (61). 

4 . 1932 Bom 244 (246) [AIR V 19]. 

4a. 1952 Trav-Co 351 (353) [A I R V 39] : I L R 
(1952) Trav-Co 329 (DB). (Divorce between 
father and mother—Latter in consideration of 

f the payment of a certain sum of money relin¬ 
quishing on behalf of minor all rights to any 
share in father’s property — Held agreement 
did not extinguish son’s right to inherit his 
share of property on father’s death intestate.) 

5 . *1940 P C 181 (182, 183) [A I It V 27]: 67 Ind 
App 386 : ILR (1940) All 719 : I L R (1940) Kar 
P. C. 366. 

1925 P C 272 (276) [A I It V 12] : 28 Oudh Cas 
352 : 52 Ind App 398 : 47 All 883. 

1924 P C 56 (60) [A I R V 11] : 51 Ind App 145 : 
47 Mad 181. 

1922 P C 403 (404) [AIR V 9]: 26 Oudh Cas 223 : 
45 All 179 : 50 Ind App 69. 

1918 P C 196 (202) [AIR V 5] : 42 Mad 523 : 46 
Ind App 72. 

1918 P O 140 (145) [A I R V 5] : 46 Cal 566 : 46 
Ind App 1. 

1918 P C 70 (73) [AIR V 5] : 40 All 487 : 45 Ind 
App 118. 

1917 P C 95 (97) [AIR V 4] : 45 Cal 590 : 45 Ind 
App 95. 

1916 P C 117 (118) [A I R V 3] : 39 Mad 634 : 43 
Ind App 207. (Reversionary heir’s interest 
though contingent he has right to demand that 
the estate be kept free from waste and free 
from danger during its enjoyment bv widow.) 

(’02) 24 All 94 (107) : 29 Ind App 1 (PC). 

(’97) 1897 Pun Re No. 66, p. 298 (307) (FB). 

(’66) 1966 Raj L W 600 (603). 

1964 Mad 387 (389) [A I It V 51 C 122] : I LR 
(1964) 1 Mad 570 (DB). 

1963 Pat 277 (281) [AIR V 50 C 79] (DB). 

1955 Andhra 68 (72) [A I It V 42 C 26] : I L R 
(1955) Andhra 217. 

1955 Andhra 49 (53) [AIR V 42 C 21]. (Overruled 
on another point in 1955 Andh W R 150 FB 
and reversed on another point in (1860) 1 W R 
352.) 


1952 Nag 317 (321) [A I It V 39] : I L It .1953) 
Nag 413 (DB). 7 

1950 Hyd 37 (41) [AIR V 37 C 6] : IL R (1951) 
Hyd 136 (DB). V 7 


1939 Cal 116 (119) [AIR V 26] : ILR (1938) 2 Cal 
250. (Share given to Hindu widow on partition 
amongst sons in lieu of maintenance goes back 
on her death to sons—Sons’ interest in such 

property during her lifetime is not mere spes 
successionis.) 

1927 Nag 312 (314) [AIR V 14]. 

1927 Mad 1184 *1184) [AIR V 14] (DB). 

1926 All 715 (717) [AIR V 13] : 48 All 637 (DB). 
1925 Mad 941 (941) AIR V 12] 

1925 Lah 3-41 (341) [AIK V 12] : G Luh 87 (DB). 

(11 Ind Cas 211 and A I K 1915 Lah 353 held 

overruled by A I R 1917 JP C 95 and A I K 1922 
1 C 403.) 

1921 Lah 133 '134 > [AIR V 8] (DB). 

1926 Oudh 119 (120) [AIR V 13]. 

1924 Mad 75 (77) [AIR V 11] (DB). 

1921 Cal 501 (503) [AIR V 8] : 48 Cal 536 (DB). 
1921 Bom 446 (447) [AIR V 8]: 45 Bom 11671 DB). 

Ydb) B ° m 355 (357) [A 1 p v 7]: 44 Bom 488 

Oudh 265 (267) [A I R V 7] : 23 Oudh Cas 
-OO (DB). 


1919 Cal 828 (829) [AIR V & (DB) 

1917 Pat 538 (540) [AIR V 4] (DB 

1 (DB) Kae 100 (1 ° 2) [AUi V : 13 Na S L * 187 

(’ll) 9 Ind Cas 26 (28) (All). 

(TO) 32 All 88 (91) (DB). 

(’09) 31 All 53 (55) (DB). 

(’08) 30 All 497 (497) (DB). 

(’06) 29 Mad 120 (120) (DB). 

(’°2) 29 Cal 355 (359) (DB). (25 Cal 778 held over¬ 
ruled by 25 Ind App 183). 

(’98) 22 Bom 984 (986) (DB). 

(’97) 21 Bom 319 (323) (DB . 

(’95) 17 All 125 (134) (DB). 

(’66) 6 Suth W It 34 (34) (DB). 

(’69) 3 Beng L It O C 70 (72). 

(1864) 1 Suth W It 338 (338) (DB). 

[See also 1919 Low Bur 121 (122) [AIR V 6). 
(Heir-apparent, under Burmese Buddhist lawj 
cannot transfer his chance of succeeding.) 
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kept free Lm“Ste1r!d'f™“f' S °'“ b ,* Ti ” S * ri S“ “> demand th.t Ibe estate be 

“” s ™ ~ 

Si 'HSr ^T^rzz^JzzzT.: 

haLq) a- in ^ hich the reversioner, for a consideration, gives up his claim is not 

1 Hi O % 1 1 -* f\i / ^ ,\ ^ \ r . «— . --— - _ \ / 

1950 All 320 (322) [AIB V37 C 124~i 
“g ( L d ^ } 138 ( 142 ) LAIR v 29J : ILR (1943) Lah 

1938 Oudh 190 (192) [AIR V 25] (DB). 

1*030 A a!i 6 ?o a (6 f 91 n ) f A r IE V 17 J : 52 All 716 (DB). 
1930 All 498 (501) [AIR V 17] (DB). (Family 

arrangement is not transfer.) * 

1930 All 430 (431) [AHi V 17]. 

19*29 Lab 4S5 (487) [AIR V 16] (DB). 

( 28) 108 Ind Cas 440 (441) (NVJ 

lorn “iW (1043 ) [AIR V 12] (DB). 

loo? p U i 7l a 5 ( 717) [ AIK V 13 3 : 48 All 637 (DB). 
19.1 Cal 501 (504) [AIR V 8] : 4S Cal 536 (DB). 

loll H udb 103 ( 106 ) [AIR V 81:24 Oudh Cas 151- 
X 604 (DB) 60 263 ’ 265) tAIR ^ ; 6 Pat L Jour 

1915 All 441 (442) [AIR V 2] : 38 All 107 (DB). 
p 1950 Fat 488 (489, 490, 491) [AIR 

V 37 C 124]. (Suit by A, B and C against 
widow. Death of A pending suit—D his son 
substituted — B and C belonging to a family 
different from A’s family—Agreement between 
D, B and C that D would get A’s share in pro¬ 
perty left by widow is not a family arrange¬ 
ment but an agreement dealing with spes suc¬ 
cession^.) 

1913 Oudh 196 (204) [AIR V 30] : 19 Luck 37 
(DB). (Alienation of joint family property 
by Hindu widow to A, one of reversioners—A 
transferring it to B -Held that S. 6 (a) did 
not bar the operation of S. 43, if the latter 
section is otherwise applicable — On facts, 
section 43 did not apply as B was aware of 
the defective title of A and A did not make 
any fraudulent or erroneous representation.)] 

[But see 1926 Mad 609 (611) [AIR V 13] (DB).] 

8a. 1965 S C 1752 (1754) [A I R V 52 C 301] : 
(1965) 3 S C R 335. (Co-widows — Inheriting 
husband’s property take as joint tenants with 
rights of survivorship — Partition of properties 
absolutely and relinquishment of right to - sur¬ 
vivorship not repugnant to S. 6 (a».j 

1962 Mad 482 (481) [AIR V 49 C 140] (DB). 
(Reversed on another point in 1965 S C 1752 
AIRY 52)]. 

1962 Pat 28 [35) I Pr 12) [AIR V 49 C 10] (DB). 

1948 Pat 362 (369) [AIR V 35 C 127] (DB). 

1914 Mad 327 (328) [AIR V l] (DB). (Partition 
between Hindu female heirs consisting of 
mutual relinquishment of respective life in¬ 
terests is valid.) 


1918 All 184 (185) _AIR V 5] : 40 All 384 (DB) 

922 All 217 ,219) [AIB V 9 : 44 All 428 (DB). 
Also see 3. 91, Note 16. ' ' 

< L 1949 P 0 181 (182, 183) [A I R V 27] : I L R 

SS i,p as' 3 “ : 11 K U ” ) A, ‘ 719 : 67 

? S, Ft , ,a76) li I K V 12] ; 28 O.db C„ 

Iud App 398 : 47 All 883. 

1 ? 1 ^ C ]}7 ( U / s ) wA I B V 3] : 39 Mad 634 : 43 
Ind App 207. (Reversionary heir appealing to 
Court for conservation and just administration 
cioes so in a representative capacity.) 

7 . See the cases cited in foot-note 5. 

1955 Andhra 49 (53) [AIR V 42 C 21]. (Over- 

v f.v ?™ UOthc1 ' 1)01ut lu 1955 Andhra 87 'AIR 
1Q ‘: j reversed on another point in 

1901 Andh Pra 430 [AIR V 8] ) 

C 9 1 5 q--Cp nj 2 nL (217) [A 1 R V 42 C 8 °] = ILR 

(19oo) Punj 988 (DB). (Such a transfer is void 

also under Hindu law.) 

1 l 9 A1U37 52 (DB 27) [AIK V 38 ° 123] = ILR < 1953 ) 

1943 °“ 1 «» 196 (199) [A I R V 30] : 19 Luck 37 
(DR). (Sale). 

1942 Mad 720 (721) [AIR V 29], 

1938 B °“ I, 24 (1-5) [A I R V 25] : ILR (1937) 
Bom 835 (DB). (Relinquishment of rever- 

sionary interest is void.) 

1988 Oudh 94 (95) r AIR V 25] (DB).'- 

1932 Cal 600 (611) [AIR V 19] : 59 Cal 859 (DB). 
1922 Bom 437 (438) [AIR V 9] (DB). 

19 ^) Cal 501 (506, 504) [A 1 R V 8] : 48 Cal 536 

( 03) 13 Mad L Jour 323 (324) (DB). 

[^ 1929Oudh 63 (64) [AIR V 16] : 4 Luck 

151 (DB). (Transfer of spes successionis by 
reversioners — Transferee suing for possession 
after widow’s death — Compromise entered 

transferee -Compro¬ 
mise and decree are valid. 30 Mad 255, Dis¬ 
tinguished.)] 

1918 Oudh 348 (354) [AIR V 5] (DB). (Such a 
transfer was held void even under the Hindu 
law apart from the Act.) 

( 09) 1909 Pun Re No. 67, p. 219 (221) (DB). 

8. 1919 P C 27 (29) TAIR V 6]. 

1959 All 473 (481) FAIR V 46 C 120] (DB). 

(’59) ILR (1959) 9 Raj 1264 (1276). 

1954 Madh Bha 153 (154) [AIR V 41 C 76] : ILR 
(1954) Madh Bha 372. 

(’54) 1954-2 Mad L Jour (Andhra) 251 (255) 

1953 All 213 (214, 216) [AIR V 40 C 97). 
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Whether a transaction dealing with spes successionis involves a transfer or not depends 
upon the facts of the particular case. A and B were reversioners and admittedly entitled 
to eight annas interest in the expectancy. The widow set up a will by her husband in 
her favour and in order to contest this claim it was agreed between A and B that A 
should expend money for the litigation and that if A and B succeed in it, B should get 
from A an annual allowance, and should not claim his half of the estate. It was held 
that this wa 3 not a settlement of any dispute between A and B , that the agreement was 
merely one, either to transfer or to relinquish B's interest in favour of A and that this 
was void.(9) In the undermentioned case,(10) however, a Full Bench of the Allahabad 
High Court observed : 

“ The bare transfer of such interest as he had, therefore was void. This however, doe3 
not necessarily conclude the matter. If the transfer was part and parcel of a family settlement 
or a compromise in a dispute between rival claimants to property it would not necessarily be 
invalid.’* 

It is submitted that this observation cannot be supported on principle. If there 
is a transfer of an expectancy it will clearly be bad in whatever form it is sought to 
be made. A family arrangement by which each of the parties thereto merely admits 
and acknowledges the title of the others is not a “transfer” of any property(ll) and if 
as part of the arrangement a reversioner whose claim is disputed abandons his claim, 
there is no transfer of any expectancy and it is on this ground that such arrangement 
though dealing with a spes successionis can be held good. 

On the principle referred to in Not e 3 a contract by a reversioner to transfer 
the property to which he may succeed in the future is also void. But an agreement to 
divide the property in a certain proportion when the estate falls is, it has been held in 
a number of cases,(12) to be good. A contrary view, has been held in the under¬ 
mentioned cases. (18) 

An agreement not to divide spes successionis does not contravene the provisions 
of clause (a) of this section, but is otherwise not binding on the parties.(14) 

If under a settlement an interest created is always ready from its commence¬ 
ment to end, to come into possession the moment the prior estate determines, it is a 
vested remainder and not mere spes successionis. { 15) It has been held that the right 


3. 1937 Pat 280 (282) [AIR V 24] (DB). 

10. 1939 All 689 (692) [AIR V 26] : ILR (1939) 
All 950 <FB). 

11. 1914 p C 44 (45) [AIR V l]. 

4*74) 1 Ind App 157 (166> (PC). 

1956 Trav-Co 217 (219) [A I R V 43 C 83] : I L R 
(1956) Trav-Co 277 (DB). (Muhammadan heir 
apparent renouncing his chance of succession 
as part of valid family settlement supported by 
consideration.) 

1951 All 823 (824) [A I R V 38 C 202]. (There is 
no transfer at all in such cases.) 

1951 All 522 '527j [AIR V 38 C 123] : ILR (1953) 
1 All 437 (DB). (When an agreement decides 
an antecedent title to the estate, in the hands 
of the widow, the compromise is valid even 
though indirectly it affects the rights of a re¬ 
versioner.) 

<’08) 31 Mad 474 (478) (DB). 

[See also 1955 S C 481 (490) [A I R V 42 C 80] : 
1955-2 SCR 22 : ILR (1955) 2 All 177. (Com¬ 
promise or family arrangement is based on the 
assumption that there is an antecedent title of 


some sort in the parties and the agreement 
acknowledges and defines what that title is.)] 

1 2. (1911) 33 All 414 (419) ^DB). (I L li 8 Cal 
138, Followed.) 

1933 Pat 165 (173) [AIR V 20] «DB). (Agreement 
was before Transfer of Property Act — Not 
illegal.) 

1915 Mad 1191 (1191) [AIR V 2] (DB). 

(’ll) 33 All 457 (462) (DB). (Case was after the 
Transfer of Property Act—But 8 Cal 138 which 
was a case before the Act was followed.) 

(’07) 30 Mad 4S6 (492) (DB). 

(’82) 8 Cal 13S (145) (DB). (Case before Transfer 
of Property Act — According to principles of 
English law, such agreements were not illegal 
and these principles were applied to this 
country before the Act.) 

13. 1919 Mad 937 (937) [AIR V 6] (DB). 

[See also 1914 Mad 623 (623) [A I R V l] (DB). 
(Question raised but not decided.)] 

14. (’10) 34 Mad 527 (532) (DB). 

1 S. 1927 Rang 165 (167) LA I R V 14] : 5 Rang 
145 (DB). 
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which a female specfied in S. 8 (1) (d) of the Mysore Hindu Law Women’s Right* 
Act has to a share in the joint family property is a vested right and not a mere 
expectancy or other contingent or possible right and is therefore transferable^ 16 ) 

It has been held that the right of the owner of a property under attachment for 

non-payment of revenue is a right iu praesenti and not a mere spes successiotids and 

therefore his agreement to transfer the property under attachment is not hit by the 
provisions of this section.(17) 

As the principles underlying the rule which prohibits the transfer of the chance* 
of an heir apparent succeeding to an estate are based on justice, equity and good 
conscience they would apply even in areas where the Act itself is not in force.(18) 

See also Note 3. 


5, The chance of a relation obtaining a legacy.” — The chance of a. 
relation obtaining a legacy is also a mere possibility. It cannot under the provisions- 
of clause (a) be transferred.(l) This is so even if the testator has agreed with the legatee 
that he would give him a legacy. The breach of the agreement may give the legatee a 
right to sue for damages, but will not give him any right or interest in the property 
itself so as to he capable of being transferred.(2) 


6. “Any other mere possibility of a like nature." — There has been a 

difficulty in the interpretation of this phrase, by reason of the words 1 of a like nature.”’ 
It was held in the undermentioned case(l) by the High Court of Madras that the words- 
of a like nature are merely an express statement of the general rule of cjusdem 
generis applicable in the interpretation of statutes, and that, therefore the possibility 
prohibited by the section must belong to the same category as the chance of an heir— 
apparent succeeding to an estate or the chance of a relation obtaining a legacy. The 
assignment of property which the transferor expects to obtain in the event of his- 
succeeding in a suit which he has filed, was accordingly held not to be a transfer “of a. 
mere possibility of a like nature” within the meaning of this clause. 

The general trend of opinion is, however, that the phrase is not limited to 
possibilities depending on or arising out of succession or bequest but includes any other 
possibility depending on chance. In Sol Oman v. Official Assignee^ 2) the question arose- 
as to whether a mortgage of a :gratuifcy which under the City of Rangoon Municipal 
Act, 1922, the Corporation may in its discretion give to its officers, was prohibited by 
this clause. In holding that it was so prohibited Roberts, C. J„ observed as follows: 


“Two kinds of chances arc named, depending on spes successtonis or expectation of succes¬ 
sion. If the words ‘of a like nature’ were not included in the section, and it were enacted that 
‘any other mere possibility cannot bo transferred,’ such a possibility would have to be read as 
ejusdem generis with the expectation of succession. But the words ‘of a like nature’ have been 
included, and thus the Act has forbidden not only mere possibilities dependent on the hope of 
succession to the estate or part of an estate of a deceased person but all possibilities of a like 
nature. It was urged on behalf of the appellant that if the sub-section ended with the words* 
‘any other mere possibility’ this would cover every kind of chance, but that the words 'of a 
like nature’ are words of limitation and show that the possibility must be one arising from 


16. (’48) 53 Mys HCR 278 (2S1) (DB). 

17. 1955 Hyd 101 (104) (AIR V 42 C 25] : ILR 
(1954) Hyd 822. 

18. (’66) 1966 Raj L W 600 (603). 

Section 6 — Note 5 

1. (’06) 9 Oudh Cas 55 (62) (DB). 


2. (’06) 9 Oudh Cas 55 (62) (DB). 

Section 6 — Note 6 

1. 1919 Mad 718 (726) [AIR V 6] (DB). 

2. 1939 Rang 8 (9, 10) [A I R V 26]: 1938 Rang: 
L R 542 (DB). 
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succession in order to fall within the sub-section. I cannot accept that view. It appears to me 
that not only is a transfer of the expectations of an heir or legatee forbidden, but that through 
the inclusion of the words ’of a like nature’ the sub-section prohibits any transfer of a similar- 
kind of possibility. It is not the circumstances in which the chance arises which sanction or 
forbid its transfer, but tho inherent qualities of the chance itself. 

“Some possibilities are not chances within tho meaning of this sub-section. They do not 
depend on the good fortune of being entitled at a future date to receive an interest in or a right 
to property at the present unrestricted disposal of some other person. But, where they arc so 
dependent they appear to me to be forbidden by the sub-section to be transferred.” 


The following have been held to be “mere possibilities of a like nature” within 
the meaning of clause (a) : 

(1) The chance of a person deriving income in future from scavenging 

work which he expects to get, but which he has no right to insist on 
getting.(3) 

(2) The chance which a party to litigation will be liable to pay to the other 

party if the litigation is decided in a particular way.(4) 

(3) The chance of obtaining rent in respect of a future possible lease that may 

come into existence as a result of a renewal.(5) 

(4) The chance of inalienable Karnam service inam lands being enfranchised 
in the name of the transferor.(G) 

See also the undermentioned case.(6a) 


There is a difference of opinion as to whether a right to offerings which future 
worshippers may give to a temple is a mere possibility of a like nature to the chances 
referred to in the clause, and cannot therefore be transferred. According to the High 
Courts of Calcutta(7) and Patna(7a) such a right is a mere possibility and cannot be trans 
ferred. But according to the High Courts of Allahabad,(8) Bombay(8a) and Lahore,(8b) 
the Chief Court of Oudli(9) and the Judicial Commissioner’s Court of Nagpur,(10) it is 
not a mere possibility but is property capable of being transferred. The reason for 
this view is that though the amount of offerings may largely depend upon the number¬ 
ed votaries, their generosity and their charitable disposition, the fact that offerings- 
large or small are bound to be mad.e is a certainty and not a mere possibility. 


3 . 1961 All 518 (519, 520) [A I R V 48 C 129] 
(Scavenging rights — Birt Kliakrobi — Right is 
not transferable and cannot be validly leased ) 

1951 Madk B 120 (121) [AIR V 38 C 571. 

1938 Mad 881 (882) [AIR V 25]. 

4. 1956 Mad 681 (682) [A I R V 43 C 217], (Re- 
llnquishments by father of rights in family 
property to sons and grandsons—Latter under¬ 
taking to maintain him — Suit for past <md 
future maintenance — Held that there was no 
assignable right beforo decree because there was 

only an expectancy of the Court decreeing tho 
claim.) 

(’12) 15 Ind Cas 383 (384) (DB) (Mad). (Charge 
on the debt of Rs. 1000 which would become 
duo on reversal of decree — Per Sundara 

Aijuu- J.) 

5. 1923 Mad 316 (316) [AIR V 10]. 

6 . 1925 Mad 885 (886) [AIR Y 12]. 

6a. (’81) 3 All 12 (14) (DB). (Right which 
vendor of immovable property has in purchase- 
money agreed to be paid on execution of con¬ 
veyance is, so long as conveyance is not 
executed, a mere possibility and is not attach¬ 


able under the Civil Procedure Code.) 

*7. 1916 Cal 269 (271) [AIR V 3]: 43 Cal 28 (DB) 
[' Se ' also (’02) 29 Cal 470 (472) (DB). (Not sale¬ 
able under the Civil Procedure Code.)] 

7a. 1916 Pat 62 (63) [AIR V 3] (DB). 

721 (725) l> 1 R Y 15] : 50 All 394 

(DB). (If the right to receive offerings is in¬ 
dependent of services of priestly nature it is 
transferable.) 

AU J 15 (116) L A I R Y 4] : 39 All 196 (DB). 
(The right of Maha Brahmin to receive dues at 
funerals of Hindus is an existing right and a 
mortgage of such a right is not null and void.) 

8a. 1927 Bom 143 (145) [AIR V 14] (DB). 

8b. 1942 Lah 284 (285) [AIR V 29] : ILR (1943V 
Lah 780 (DB). (Right to share income of a fair 
held in connection with a Mandir — Right to 
receive offerings and right to receive emoluments 
attached to a priestly office, distinguished.) 

®j^ 37 0udh 15 (16) [AIR V 24] : 12 Luck 358- 

1919 Oudh 126 (127) [AIR V 6]. 

lO. 1929 Nag 81 (82) [AIR V 16]. 
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According to the Punjab Chief Court, a birt jajmani or the so-called right of 

Z'^Ltlnr 8S “ °“ r be “ Je 10 * hcm by »“ is * ““ 

A contingent right is, as has been seen in Notes on S. 5, property and not a 
mere possibility and is not prohibited from being the subject of transferal2). 

Where property has been given as security, a charge is created on the property 
• °V 6 am ° ur *k ^ 01 which it is given as security. The surety has a proprietary interest 
in the surplus amount that may remain after payment of the charge, and such interest 

prohlblted from being transferred by any of the clauses of this section.(13) 
Ihe interest of a coparcener in a joint Hindu family is a vested interest and is 

not within clause (a).(14) So also any vested interest in property, though not in 

possession. (15) - 

. ^' Applicability of section 43 to transfers of expectations and possi- 
bihties. — Section 43 is based, as will be seen from the Notes on that section, partly 
■on the English Common Law doctrine of “feeding a grant by estoppel,”(1) and partly 
on the equitable doctrine that equity will regard that as done which ought to be done. 
As has been seen in Note 3, there can be no estoppel against the express provisions of 
a statute. Nor can the equitable doctrine be applied so as to validate what is prohibited 
by statute on grounds of public policy.(la) It follows that S. 43 cannot be applied so 
as to give effect to a transaction which is not permitted by clause (a) of this section.(2) 

Where a transfer purports to be of a spes successions, there cannot be any 
question of an erroneous representation that the transferor is “authorised” to transfer 
it, for the parties will be charged with the knowledge of the rule of law that a spes 
■successions cannot be transferred. Section 43 cannot, therefore, apply to such cases.(3) 


1 1. 1921 Lah 138 (138) [AIR V 8], 

(’ll) 1911 Pun Re No. 96 (DB). (It cannot form 
the basis of declaratory decree under S. 42, 
Specific Relief Act.) 

[See also 1942 Lah 284 (-285, 286) [A I R V 29] : 
ILR (1943) Lah 780 (DB). (Where emoluments 
are attached to a priestly office in which case 
the holder has to render service of a personal 
nature as a consideration for the receipt of the 
offerings, they are not, in the absence of cus¬ 
tom or usage to the contrary transferable.)] 

12 . See Section 5 Note 5. 

13. 1930 All 225 (242) [AIR V 17] : 52 All 619 
(FB). 

.(’64) 1964 MPLJ (Notes) 27. 

14. 1942 Mad 97 (99) [AIR V 29] (DB). 

1919 Pat 482 (484) [AIR V 6] (DB). 

[See also 1921 Cal 202 (203) [AIR V 8] : 48 Cal 
1059. (Sons have vested interest in the share 
allotted to her for maintenance in partition 
during the lifetime of their mother.)] 

1947 Bom 185 (187) [A I R V 34 C 158] : I L R 
(1947) Bom 636. (Vested remainder in immov¬ 
able property.) 

1 5 . +1929 Oudh 22 (24) [AIR V 16] : 4 Luck 
185 (DB). 

j9l8 All 115 (119, 120) [A I R V 5] : 40 All 692 
(DB). (Adoption by widow — Agreement post¬ 
poning son’s estate during widow’s life time — 
Interest of son is vested interest—Clause (a) 
■does not apply.) 


(’69) 11 Suth W R 134 (134) (DB). (It is the 
practice of the Courts in this country to give 
effect to sales of property made by persons out 
of possession, and to recognize the title of the 
purchaser to maintain a suit.) 

Also see S. 19, Note 8. 

Section 6 — Note 7 

1. 1925 Oudh 16 (18) [AIR V 12] (DB). 

[See also (’30) 1930 Mad W N 1054 (1057).] 

1 a. (’07) 31 Bom 165 (172) (DB). 

2. fl9lS\Mad 123 (126) [A I R V 5] : 41 Mad 418 
(FB). 

(’30) 1930 Mad W N 1054 (1057). 

1929 Oudh 185 (187) [A I R V 16] : 4 Luck 622 
(DB). (An estoppel cannot have the effect of 
making void transfer valid.) 

1917 Nag 215 (226) [A I R V 4] : 13 Nag L R 130 
(FB). 

1915 Mad 998 (1001) [A I R V 2] : 39 Mad 930 
(DB). 

(’13) 19 Ind Cas 881 (882) (DB) (Mad). 

3 . 1938 Bom 228 (231) [AIR V 25] : ILR (1938) 
Bom 155 (DB). 

(’30) 1930 Mad W N 1054 (1057). 

1917 Oudh 230 (231) [A I R V 4] : 20 Oudh Cas 
155. (Mortgage *of a reversionary interest 19 
void and cannot be enforced though the trans¬ 
feror has acquired an estate in possession.) 

+(’07) 30 Mad 255 (262) (DB). 

(’07) 10 Oudh Cas 277 (279). 
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The same will be the case where, though the transfer purports to be that of a present 
interest in property , both the parties are aware that the transferor has only a spes 
successionis, for in such a case, the parties must necessarily be taken to have intended 
to transfer the chance, whatever may be the form in which the language of the 
document is couched.(4) 

There had, however, arisen a conflict of opinion in cases where the transferor 
having in fact only a spes successionis purports to transfer a present interest in the 
property and the transferee is not aware of the defect of title. The conflict arose out 
of the illustration to S. 43 which runs as follows ; 

“A, a Hindu, who has separated from his father B, sells to C, three fields x ) y and z» 
representing that A is authorised to transfer the same. Of these fields z does not belong to A, 
it having been retained by B on the partition; but on B’s dying, A as his heir obtains z. C, 
not having rescinded the contract of sale, may require A to deliver z to him.” 


According to one view, clause (a) of this section applied to every case w T here the 
transferor has only a spes successionis in fact , whether or not he purports to transfer 
only the spes or a present interest in the property and whether or not the transferee 
ha3 knowledge of the defect of title. The result according to this view is that in the 
case stated above, the transfer cannot, notwithstanding the illustration to S. 43, 
operate on any interest which the transferor may obtain later on in the property.(5-6) 

A contrary view had been taken in the undermentioned cases.(7) namely that 
clause (a) of this section applies only where the transfer is intended in substance to 
be a transfer of a spes to the knowledge of both parties, and not where the transfer 
purports to be one of a present interest in property and the transferee is not aware 
of the defect of title. In the latter case S. 43 will apply and operate on any interest 
which the transferor may subsequently obtain in the property. There is no repugnancy 
between clause (a) and section 43. 


It is submitted that the latter view seems to be sound on principle. It is a 
cardinal rule of interpretation of statutes that the various provisions in an Act must 
be harmoniously construed and not to make o ne provision derogate from another.(8) 

[See also 1921 Cal 501 (505) [A I R V 8] ; 48 Cal 
536 (DB.)] 


4. 1938 Bom 228 (231) [AIR V 25] : ILR (1938) 

Bom 155 (DB). 

1935 All 244 (246) [AIR V 22] : 57 All 474 (DB). 
1925 Oudh 16 (18) [AIR V 12] (DB). 

[See also 1943 Oudh 196 (204) [A I R V 30] : 19 
Luck 37 (DB). (Hindu widow alienating pro- 
pert}’ to A, one of reversioners—A subsequently 
transferring the same to B—Transferee B aware 
of the title and interest of A and the possibi¬ 
lity that the deed of alienation by widow was 
voidable — A not making any fraudulent or 
erroneous representation that he could sell the 
property as absolute owner—S. 43 held could 
not apply and no estoppel against A or his 
transferees arose.) 

1919 Mad 793 (803) [A I R V 6] : 41 Mad 749 
(DB). (Facts not clear but it appears that the 
parties were aware at the time of transfer that 
one of the transferors had only an expectancy.)] 

5-6. 1929 Oudh 185 (187) [AIR V 16] : 4 Luck- 
022 (DB). 

1928 Nag 262 (263) [AIR V 15]. 

[See also (’02) 29 Cal 355 (361) (DB). (Mortgage 
of property in which mortgagor lias no present 


right but only a spes successionis — Mortgagee 
cannot even if earlier part of S. 43 applies 
avail of the benefit of that section as against a 
bona fide transferee for value from mortgagor).] 

7 . 1953 Mad 637 (639, 640) [AIR V 40 C 250] : 
ILR (1953) Mad-427 (FB). (1933 Mad 795 [AIR 
V 20], Overruled.) 

1938 Bom 228 (231) [AIR V 25]: ILR (1938) Bom 
155 (DB). 

(’37) 1937 Mad W N 416 (418). 

1935 All 244 (246) [AIR V 22] : 57 All 474 (DB). 
1931 Nag 51 (52) [AIR V 18] : 27 Nag L R 199. 
1930^ Mad 688 (690) [AIR V 17] : 53 Mad 750 
(DB). 

1929 Oudh 185(187) [AIR V 16]:4 Luck 622 (DB). 
1920 All 34 (35) [AIR V 7]: 42 All 596 (DB). 
(Partition fair and not fraudulent — Mortgagee 
takes property allotted to mortgagor’s share.) 
1915 Mad 972 (974) [AIR V 2] (DB). 

[See also 1930 All 786 (790) [AIR V 17] (DB). 
(Transferee is protected believing the title of 
the transferor under a document.) 

1939 Pat 116 (117) [AIR V 26] (DB). 

8 . 1935 All 244 (246) [AIR V -is] ; 57 All 474 
153 Ind Gas 163 (DB). (Shaym Narain Misir v. 
Mangal Prasad Misir.) 
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Further S. 43 would he rendered practically useless if it te held to cover also case- 
falling under clause (a) of this section. For whenever a person transfers property to 
another, which he erroneously represents to be his, it can always he said that he 
transfers a mere possibility (inasmuch as there may always be a hope that he might 
subsequently get the property in some way), and that S. 43 cannot be applied to the 
case as otherwise it would be giving effect to a transaction prohibited by law.(9) 

The conflict has now been set at rest by the Supreme Court(lO) upholding the- 
latter view. 

See also the undermentioned case taking a similar view.(ll) 


8. Clause (b) — Mere right of re-entry. — It will be seen in the Notes on 
S. 10 that a “condition” is a quality annexed to the estate to which it relates. A right of 
re-entry on breach of a condition subsequent 1) is thus annexed to the property 
affected by it. A party in whom there is no right to the property cannot have the right 
of re-entry on it.(2) 

Under the English law, on the transfer by the lessor of lease-hold property, a 
condition of re-entry to which the lease is subject passes with the property, and the 
transferee can enforce such condition.(3) The same principle was applied in this country 
also in cases which arose before the Act(4) and in the undermentioned case(5) to which 
this Act did not apply. It would seem to be recognised by this Act also in S. 109. 
Under that section the transferee of leased property possesses, in the absence of a 
contract to the contrary, all the rights of the lessor as to the property transferred. In 
the case noted below(6) of the Bombay High Court, Mr. Justice Heaton was of opinion 
that a condition on breach of which the lessor was entitled to re-enter and which had 
been broken prior to the transfer, hut in respect of which the notice required by S. Ill, 
cl. (g) had not been given to the lessee, could be enforced by the transferee by virtue 
of S. 109 of the Act after giving the necessary notice. In this respect he agreed with 
Mr. Justice Shah who had decided the case in the first instance. Mr. Justice Beaman- 
however, held that S. 109 had no application to the case, that after the condition was 
broken,v the lessor had nothing more than a mere right to sue which he could not 
transfer. But he nevertheless held purporting to apply the English law, that the trans¬ 
feree could enforce such a condition. It is submitted that this view of Beaman, J., does 


9. 1962 S C 847 (850) [AIR V 49 C 119] : 1962 
Supp (2) SCR 554. (To hold that transfers by 
persons who have only a spes successionis at 
the date of the transfer are not within the pro¬ 
tection afforded by S. 43 would destroy its 
utility to a large extent.) 

[See 1931 Nag 51 (52) [A I R V 18] : 27 Nag L R 
199 : 130 I C 822. Bismilla v. Manulal Chabil- 
das. 

10. 1962 S C 847 (853) [AIR V 49 C 119]: 1962 
Supp (2) S C R 554. (1933 Mad 795 [AIR V 20], 
Overruled, 1915 Mad 972 [AIR V 2], Approved, 
1953 Mad 637 [AIR V 40] (FB). Affirmed.) 

1 1. 1965 All 504 (506) [AIR V 52 C 140]. (1962 
S C 847 [AIR V 49], Foil.) 

Section 6 — Note 8 

1. As to the meaning of flie expression “condi¬ 
tion subsequent,” see S. 10 Note 5. 

2. (1832) 149 E R 101 (102) : 2 C & J 232, Doe d 
Barney v. Adams. 

(1900) 69 L J Q B 856 (859) : (1900) 2 Q B 535 : 


83 L T 353 : 49 W R (Eng) 40, Matthews v. 
Usher. The mortgagor under an English mort¬ 
gage of lease-hold property is not the legal 
owner of the property aud cannot have a right 
of re-entry reserved to him on breach of condl- 

tinn hv I 

(1811) 128 E R 235 (235): 4 Taunt 23. Deo d 
Barber v. Lawrence. 

[See also (1S32) 149 E R 283 (284) : 2 C & J 
674 : 1 L J Ex 256. Deo d Barkar v. Gold¬ 
smith.] 

3 . 32 Hcnrj r VIII, C 34. 

Law of Property Act, 1925 (15 Geo , C 20). 
(1846) 136 E R 274 (280) : 3 C B 685 : 16 L . J C 
P 6 : 71 R R 459, Wright v. Burrcughes. (Case- 
under 32 Henry VIII, Ch. 34.) 

4. (’87) 14 Cal 176 (183). (Principle of 32 
Henry VIII, Ch. 34, Applied.) 

5. (’92) 15 Mad 125 (126) (DB). 

6. 1918 Bom 79 (SO) [A I R V 5] : 43 Bom 28- 
(DB). 
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not seem to be correct. It is not clear why S. 109 has no application to the case. It is 
also not correct to say that a right of re-entry after the condition is broken is a mere 
right to sue. The remedy of the party having the right to re-enter is not confined 
merely to a suit. He can, without recourse to a suit, enter on the land in pursuance of 
lais right.' 

If. then, from the above discussion, the position is that, on a transfer of lease¬ 
hold property, the transferee gets by virtue of S. 109 the benefit of the right of re-entry 
on breach of a condition, and the transferor himself, not being the owner after the 
transfer, cannot reserve to himself any such right of re-entry, the question arises as to 
the meaning of the words “cannot be transferred to any one except the owner of the 
property affected thereby.” They obviously seem to imply that there may be cases 
where a person has a right of re-entry on property of which another person may also 
be an owner and the transfer is made to such person. Such a case would seem to be 
possible only in the following case : A> B and C are joint owners of a property each of 
them being entitled to it per my et per tout.(7) ,4 leases a portion of the property to X 
with a condition for re-entry, and subsequently transfers the right of re-entry alone to 
B and C. In this case what is transferred is a mere right of re-entry and the persons to 
whom it is transferred are already owners of the whole property including the part 
leased. 


9. Clause (c) — Easements. — An “easement”, according to the English 
law*, is a right which the owner or occupier of certain land possesses as such for the 
beneficial enjoyment of that land, to utilise certain land belonging to another in a 
particular manner not ^involving the taking of the natural produce of that land or of 
■any part of its soil or a right to prevent the owner of land from utilising his land in a 
particular manner.(1) The Indian Easements Act, 1882, has practically adopted the 
English definition of easements but with the addition that a profit a prendre (i.e. the 
taking of the natural produce of that land) will also be an easement provided it is 
appurtenant or annexed to a dominant tenement .(2) 

Whether the word ‘‘easement” in this Act has the meaning attributed to it by 
the English law or by the Easements Act, it is clear that it applies o njy to a right which 
an individual, by virtue of his being the owmer or occupier of property x has, over 
property y belonging to another, and not to a right in gross i.e., a right exercisable by 
an individual on another’s land, but irrespective of the ownership or occupation by that 
individual of any dominant heritage.(8) In other w’ords it is a right attached to the 


7. That is ‘by half and the whole.* Joint 
tenants are by reason of their each being the 
owner of the whole as well as of every part are 
said to be seised per my et per tout. (Wharton, 
Law Lexicon.) 

Section 6 — Note 9 

1. See AIR Commentaries on Limitation Act 4th 
(1964) Edition, S. 25. 

3. See AIR Commentaries on Limitation Act 
4th (1964), Edition, S. 25. 

[See also (’99) 23 Bom 397 (402) (DB). (Profit a 
prendre is an easement.)] 

3. See AIR Commentaries on Limitation ’Act 
4th (1964) Edition, S. 25. 

I See also (1862) 31 L J C P 226 (229) : 6 L T 
(N S) 356 : 12 C B (N S) 91 : 133 R R 295, 
Bailey v. Stephens. (To gather wood • upon 


another’s land—Right in gross.) 

(l /99) 4 R R 708 (714) : 8 T R 396, Benson v. 
Chester. 

(1792) 2 R R 532 (534) : 5 T R 46, Scholes v. 
Hargreaves. 

1926 All 538 (540) [AIR V 131:48 All 560 (DB). 
(Right of passage which the public have over a 
road is not an easement.) 

(’84) 6 All 497 (501) (DB). (Customary right— 
Right to burn Holi on particular land is not 
easement.) 

(’95) 17 All 87 (91) (DB). 

1926 All 130 (133) [AIR V 13] (DB). (Customary 
right of the Hindus of the city to perform 
’Ramlila’ drama on a certain land for 3 days 
during everv year.) 

(‘83) 6 All *39 (40) (DB). (Customary right 
unconnected with any dominant heritage.)]. 
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dominant heritage and runs with it.(4) From its very nature it can be transferred only 
along with the dominant heritage^ ) and not apart from it.(6) For if such a right were- 
transferable apart from the property to which it is annexed, the transferee will have a 
right in gross and such a right, as has been seen already, will not be an easement. As 
has been observed in the undermentioned -case(7) this clause does no more than express 
the rule that there cannot be an easement in gross . 

The clause clearly contemplates the transfer of an easement which has already 
been created . There can obviously be no bar to the creation of the easement itself.(S) 


10. Clause (d) — Interest restricted in its enjoyment. _The law recog¬ 

nises the creation of restricted as well as absolute interests in property. This clause 
recognises that an interest in property may be created which is restricted in its enjoy . 
ment to the owner of the right personally.(l) A right so restricted cannot- obviously, be- 
transferred to another, for B cannot enjoy a right which ex hypotliesi is restricted in its 
enjoyment to A. The statutory non-transferability enacted in this clause is thus based 
on the impossibility of transfer inherent in the nature of the right sought to be 
transferred.(2) 


The question whether an interest in property is restricted in its enjoyment will 
depend, where such right is created by an instrument, upon the intention of the parties 
creating such interest as gathered from the language of the instrument creating it and 
the surrounding circumstances.(3) A right of residence such as a Hindu widow’s right to 
live in a portion of the family house is a restricted right and cannot be alienated under 
this clause.(4) A heritable right cannot be said to be one 'restricted in its enjoyment to 
the owner of the right personally.(5) 


A right based on the oiunership of 

4. (’ll) 7 Nag L R 1 (1). ~ 

5. 1917 Low Bur 110 (112) [A I R V 4] : 9 Low 

-Bur Rul 24. 

6 . (’12) 15 Ind Cas 27S (279) (DB) (Mad). 

7. 1917 Cal 681 (685) [A I R V 4] (DB). 

8 . 1929 Mad 79 (79) [AIR V 16]. (Creation of 
easement is not a sale of any ownership in the 
land; creation is different from transfer.) 

*(’09) 31 All 612 (620) (DB). 

Section 6 Note 10 

1. 1967 Guj 192 (195) [AIR V 54 C 36]. (Deed 
by father imposing on himself restrictions on his 
power of disposition over the share of the minor 
sons in the joint family property Restriction 
is one which can be recognised in law as valid 
- 1923 Bom 276 [AIR V 10] Rel. on.) 

1964 Pat 214 (217) [AIR V 51 C 58] (DB). 

1923 Bom 276 (277) [A I R V 10] : 47 Bom 597 
(DB). 

2 . 1938 Cal 405 (408) [AIR V 25]. 

[See also (1900) 1900 Pun Re No. 8, p. 26 (29) : 
1900 Pun L R No. 56, p. 139 (142). (Case not 
under Transler of Property Act - Right to 
residence and maintenance.)] 

3. 1964 Orissa 59 (62) [A I R V 51 C 25] : I L R 
(1963) Cut 830 (DB)' '.(Partition between Hindu 
father and sons — Eldest son even though 
having no interest in family properties given 
some properties by way of maintenance of his 


property is not a restricted right within the- 

family with no power of alienation - Held on a 
fair construction of the deed of partition that 
the only interest in the property given to the 
eldest son was the interest described in Cl. (d) 
of S. 6 of the Transfer of Property Act restricted 
in its enjoyment to him personally.) 

1964 Pat 214 (217) [AIR V 51 C 58' (DB). 

1958 Andh Pra 65S (660) [AIR V 45 C 131] : ILR 
(1958) Andh Pra 510 (DB). 

1947 Pat 356 (358, 359) [A I R V 34 C 119] (DB). 
(Deed of transfer stating “under this deed of 
gift the said Khas got the right of possession of 
the zarapeshgi interest as also the right or re¬ 
alisation .and she has also got the right to 

appropriate the produce of the other aforesaid 
properties” it was held that only a restricted 
right of a life interest was given to K.) 

1930 All 593 (594) [AIR V 17] : 52 All 705 (DB). 
(Deed transferring property to widow — No 
restriction on alienation — Widow can transfer 
for her period.) 

1929 All 281 (285) [AIR V 16] : 51 All 612 (DB). 
1924 Mad 22 (26) [AIR V 11] : 46 Mad 659 (FB). 

4 . 1935 Mad 848 (848) [AIR Y 22]. 

(’08) 31 Mad 500 (501) (DB). . 

(1900) 1900 Pun Re No. 8, p. 26 (29). (This 
results from the nature of the right itself.) 

(’93) 1893 All W N 199 (199) (DB). 

S See Note 13. _ TT /rvD » 

[See also 1932 All 686 (689) [AIR V 19] (DB). 
(Owner of heritable property without power of 
alienation has not a restricted right.)] 
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meaning of this clause.(6) Thus, the interest possessed by a grove-holder is not a- 
restricted right and is not inalienable.(7) 

The following rights have been held to be personal rights restricted in their 
enjoyment to the owner of the right and therefore inalienable : 

(1) A right to kharch-i.pandan i.e., betel leaf expenses, even if the payment. 

is a charge on property. (8) 

(2) A right to parwarish granted for the lifetime of the grantee.(9) 

The right to exercise the calling of a broker is not a personal right and is 
assignable in law.(lO) The right of a wargdar to receive moggu allowance from 
walawargdars is not a right restricted personally to the wargdarf 11) “Jajmani bakin'" 
(books containing names of pilgrims) are not property, the alienation of which is prohi¬ 
bited by this clause.(12) It has been held that a Gayawali gaddi is not an interest- 
restricted in its enjoyment to the owner of the gaddi personally.(lB) 


11. Grant of property for maintenance. — Where an interest in property 
is transferred to a person in lieu of maintenance, the question may arise whether such 
interest is restricted in its enjoyment to the grantee personally. The mere fact that the 
grant is for maintenance does not necessarily show that the enjoyment of the pro¬ 
perties is restricted to the grantee personally.(l) Whether it is a restricted interest or 
not, will, as has been seen in Note 10, depend upon the intention of the parties 
gathered from the instrument of grant and the surrounding circumstances. If the- 
intention is to create such a restricted right, the property cannot be transferred by the 
grantee.(la) Otherwise, it can be transferred. In Lachhmeswar Sakai v. Mt. Moti 
Rani Kunwcvr,(2) decided by their Lordships of the Privy Council in 1939, the facts 
were as follows: A, a Hindu governed by the Mitakshara law, and his three sons B. 0 
and D entered into a partition by which each got one-fourth share in certain properties.. 
They covenanted that after the death of A, his share should remain in possession and 
occupation of his wife during her lifetime with life interest, that during her lifetime, 
she would have a right to appropriate the rents and profits of the property without any 
power of making any mortgage or other transfers of the property . It was held by their 
Lordships that only a right restricted in its enjoyment to the widow personally was; 
intended to be created by the document.(2a) 


e. 1958 Andh Pra 658 (660) [AIR V 45 C 191] : 
ILR (1958) Andh Pra 510 (DB). 

1919 Mad 538 (539) [AIR V 6] (DB). (“Tlio right 
of a member of a Malabar tarwad or of an 
Aliyasanthana family to maintenance is based 
on ownership of property, and not because he is 
entitled to bo -paid a fixed allowance by the 
karnavan who must be regarded as the true 
owner of the property.”). 

See Note 13. 

7. 1930 All 377 (378) [AIR V 17]. 

8 . 1929 All 281 (286) [A I R V 16] : 51 All 612 
(DB). 

9. 1952 All 662 (665) [AIR V 39] : ILR (1951) 1 
All 740 (DB). 

1927 Oudh 436 (438) [AIR V 14]. 

10. 1914 Cal 202 (203) [AIR V l] (DB). 

11 (’ll) 10 Ind Cas 665 (665) (DB) (Mad). 

12. (’07) 4 All L Jour 712 (712) (DB). 

13. 1956 Pat 345 (349) [AIR V 43 C 87] (DB). 


Section 6 — Note II 

miwu ^ 296 ( 298 ) I R v 2 ] : 38 Mad 867 

(Maintenance may be derived out of the 

sonally) Wlth ° Ut en )°y in S property per- 

l?;* 96 * 0ri ssa 59 (62) [AIR V 51 C 25] : I L R 
(1963) Cut 830 (DB). J 

1947 Pat 356 (358, 359) [A I R V 34 C 119] (DB). 

2 . 1939 P C 157 (159) [AIR V 26] : I L R (1939)' 
Ear P C 274. 7 

2a [See also 1946 Pat 55 (58) [AIR V 33 C 17]. 
(Compromise petition giving possession to widow* 
in lieu of her maintenance with condition 
against alienation—Instrument did not involve 
‘transfer,’ but only admitted a restricted 
interest such as that of the enjoyment of the- 

usufruct only which was not alienable under 

i926 Rang 186 (187) [AIR V 13]. (A gift of rents 
for the life of the grantee without power of- 
alienation was held to fall within clause (d).) 



272 [S 6 N 11 Pt 3] 


WHAT HAY BE TRANSFERRED 


The view taken broadly in some cases(3) that where property is transferred to 
•a Hindu widow for maintenance, the transfer by such widow of the property is not 
prohibited by clause (d) does not appear to be correct. Nor is the view, taken in the 
undermentioned case(4) that whenever an interest in property is assigned to a person 
by way of maintenance, such interest is inalienable, correct.' 


12. Right of pre-emption.—It has been held that a right of pre-emption is a 
purely personal right and cannot be transferred.(l) Even if a decree is obtained for 
pre-emption, it has been held that such a decree cannot be transferred.(2) A contrary 
view is however taken by a Full Bench of the Allahabad High Court in the under¬ 
mentioned case.(2a) According to the Chief Court of Oudh,(8) where the pre-emptor 
.transfers his property and along with it a right of pre-emption, such right passes as an 
incident of the property and can he enforced by the transferee. A similar view has 
been expressed-in the undermentioned case.(l) In Audh Behari v. Gajadhaifb) their 
Lordships of the Supreme Court have held that a right of pre-emption, though it does 
not create an interest in the property itself, is not a mere personal right but it attaches 
to the property. Hence the decisions holding that the right is personal must be held to 
he not good law. 


13. Clause (dd) — Right to future maintenance. — In its primary sense a 
“right to future maintenance” means the right of a person to receive from another 
boarding, lodging, clothing and other necessaries of life.(l) 


Before the introduction of clause (dd) by the amending Act XX of 1929, the 
question whether such rights were assignable was decided by reference to clause (d) of 
this section and to clause (n) of S. GO (i) of the Civil P. C., under which a right to 
future maintenance is declared not to be attachable in execution of decrees. There 
was a conflict of decisions on this point. In one class of cases it was held that such a 
right arising under the personal law of the parties and not resting on the ownership 
of any property, was not ‘‘property” at all and was, therefore, inalienable.(2) In 


1923 Bom 276 (278, 280) [A IRV 10] : 47 Bom 
697 (DB). 

(’05) 15 Mad L Jour 7 (9) (DB). 

3 . 1958 Andh Pra 65S (660) [AIR V 45 C 191] : 
1LR (1958) Andh Pra 510 (DB). 

1916 Cal 644 (645) [AIR V 3] (DB). 

1938 Cal 405 (408) [AIR V 25]. (The decision 
assumes that when property is transferred in 
lieu of maintenance, there is no impossibility of 
transfer inherent in the nature of the right — 
This is not correct for if the transfer is intended 
to restrict the enjoyment to the owner, there 
is such an impossibility — This aspect was not 
considered in the case.) 

1932 All 662 (663) [AIR V 19] : 54 All 366 (DB). 
[See also 1947 Pat 404 (405, 406) [AIR V 34 C 
134] : 25 Pat 705 (DB). (The crucial question 
is whether the right is a bare right of mainte¬ 
nance or whether the person entitled to the 
right is the holder of an estate in property in 
lieu of maintenance.). 

Sco also N. 13. 

4 . (’93) 15 All 371 (372). 

Section 6 — Note 12 

1. (’ll) 36 Bom 139 (143- (DB). 

(*01) 1901 Pun Re No. 95, p. 320 (323, 324). 


(’94) 1894 Pun Re No. 139, p. 522 (530) (DB). 

2 . 1922 Lah 300 (301) [AIR V 9] : 2 Lah 282 
(DB). 

2a. 1956 All 1 (3, 4) (Pr 10) [AIR V 43 C lj: ILR 

(1956) 1 All 143 (FB). (Right of pre-emption 13 
personal so long as a decree is not passed in his 
favour. 7 All 107 must be held to be overruled.) 

3 . 1922 Oudh 2S9 (296) [AIRV 9]: 25 Oudh Cas 
319 (DB). 

4 . (47) 1947 Marwar LR (Civ) 65 (67) (DB). 

5. 1954 S C 417 (422) [AIR V 41 C 102]. 


Section 6 — Note 13 

1957 All 94 (101) [AIRV 44 C 23] : ILR 
954) 2 All 556 (DB). ( ‘Maintenance and sup- 
rt” in S. 3, Mussalman Wakf Validating' Act 
Scope is wider than the phrase ‘maintenance 

lowance” in S. 60 Civil P. C. and S. 

:4 All 91 (93) [aIB V 31]: I L B (1944) All 216 

>B) (A right to receive allowance is not strict y 
leaking a right to maintenance although an 
lowance may be paid in lieu of maintenance.) 
(35 Mad 815 (815) [AIB \ 22], 

(’80) 5 Bom 99 (103). 


* 
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another class of cases it was held thWteuc>*ftrtght was one restricted in its enjoyment 
to the owner personally and was coA]fe%uently not assignable under clause (d).(3) In a 
third class of cases it was held that where in pursuance and recognition of such rb'ht, 
■the amount of the maintenance had been ascertained by agreement of parties or by 
decree of Court, the case was outside clause (d) and the right was assignable.(4) In a 
’.fourth class of cases it was held that even a right granted by agreement of parties 
without any pre-existing liability under the personal law of the parties for main, 
■tenance, was not alienable if the intention of the parties creating the right was to give 
•only a personal right restricted in its enjoyment to the owner personally.(5) 

This clause has been inserted in the Act with the object of settling the conflict 

«of views.(oaa) In introducing this clause the Special Committee observed as follows- 

. “Section 6, which t numerates property of different kinds which cannot be transferred 
includes in clause (d) an interest in property restricted in its enjoyment to the owner personallv’ 
Ajright to receive maintenance is. a personal right, although any particular property or the 
income thereof may be charged with it. It is in accordance with public policy that these rights 
which are generally created for the maintenance or personal enjoyment of a qualified owner 
e.g., a Hindu female, ought to bo inalienable; but in some cases it has been held that if the 

r°" n ,° hXCd by rtn agreement or by a decree, it can be assigned (ILK 5 Bom 

«9, .18 Cal 13) Although an agreement or a decree would make such right definite, it is never¬ 
theless a right created for the personal benefit of the qualified owner and should not he alien 
able,, Section 60 of the Code of Civil Procedure, 1908, which protects such l ight the 
process of a civil Court does not make any exception in the case of maintenance fixed by agree¬ 
ment or decree. The above reasoning, however, does not apply to arrears cf maintenance which 

inerted as1ll“s e e (dd)” P ° 3,tl0n ' " C SUggCit that Ul ° follo " i, ’S clause should be 

The words “in whatsoever manner arising” appear to include cases where a 
■fight to future maintenance may arise under an agreement of parties independent of 
•any pre-existing right to such maintenance arising under the personal law of the 

parties.(oa) It has, however, been held by the High Court of Patna that clause (dd) 

•does not apply unless the right to maintenance is traceable to a pre existing mht to 
suck maintenance under the personal law of the parties.(G) It is submitted that this 
view does not appear to be correct on principle. T he w ord maintenance” itself 
'imports only a personal right to be maintained and a personal enjoyment of the 
nght.(7) Consequently, it ought to make no difference, so far as alienability of the 
right is concerned, whether such right arises under the personal law of the parties or 
is created for the first time by ag reement of parties or by a decree of Court(7a)> ’ 

3. 1924 Mad 22(25I|[AIR V ll]:46 Mad 659(FB). 

[S"? a/.sn <1900) 1900 Pun Re No. 8, p. 26 (29). 

•'(1865) 3 Suth W R Misc 16 (16) <DB). 

4-. 1928 Mad 713(716) [AIR V 15] (FB) (Decree.) 
t ’ll 38 Cal 13 (22) (DB). (Do.) 

[Se« also 1935 Mad 815 (815 1 [AIR V 22l 
See however (’71) 15 Suth W R 188 (189) (DB). 

(Right of maintenance allowed by decree can¬ 
not be attached.)] 

-SH’10) 7 Jnd Cas 80 (85) (DB) (Cal). (Case 
under the Civil Procedure Code, S. 00 — Allo¬ 
wance to married daughter for maintenance — 

Inalienable.) 

1-917 Mad 79(82) [AIR V4]:40 Mad 302(DB).] 

•Saa. [See 1957 Andh Pra 215 (218, 220) [A I R 
V 44 C 75] : ILR (1955) Andhra 370 (DB). 

<& 60 (!) ( n ) Civil P. C. and S. 6 (dd) T. P. Act 
were enacted for a limited purpose. They were 
intended to protect maintenance-holders against 
themselves and to see that they are not deprived 
■of their livelihood.)] 


Ol'e , r. (94 , , J- H v - 31]: ILR < 1944 > AJ1 
; .u V (rhe . rlght of maintenance mentioned 

in the clause Is not a right which accrues 

merely under some personal law.) 

6. 1939 Pat 506 (509) [AIR V 26]. 

[S*e also 1936 Pat 527 (530) [AIR V 23]. (Main¬ 
tenance is referable to a duty to maintain on 
the one hand and right to be maintained on 
tlie other A right to an allowance granted by 
waqf, to a person to whom the grantor had no 
duty to maintain is not maintenance.)] 

7. ('99) 9 Mad L Jour 113 ( 115 ) (I’B). (Per Sub- 
rahmania Aiyar, J. 


4 T. P. 18. 


VAOO; LAI U V 22 j j 31 Nag I 

annf? 1 ^ 10 * os . tate .~ Specif share of pro^ta** 
allotted to juniors in lieu of maintenance ) 

w,) [il "»- c < 

7a. 1952 Pat 73 (80) [AIR r 39] •. 30 Pat 11 !G 


V, 
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Although, as seen above, the right of maintenance mentioned in this clause is- 
not a right which accrues merely under some personal law, there must still be a right 
of maintenance if the provisions of the clause are to apply. Thus, where the trustees- 
under a will who are directed to pay a certain monthly allowance to a certain person, 
are under no obligation to maintain that person under the terms of the will, no 
question of right to future maintenance arises and consequently this clause will not 
apply.(7b) 

A right^to an allowance not intended to be restricted in its enjoyment to the- 
owner of the right personally cannot be called a ‘‘right to maintenance*’ at all even 
though such allowance is used or stated to be for the maintenance of the owner of the 
right. Thus, a heritable right to an allowance cannot be said to be restricted in its- 
enjoyment to the grantee personally and is not a right to future maintenance.(8) A 
babuana grant of an allowance for the maintenance of the grantee heritable by the 
grantee’s heirs is not a right to future maintenance and is not inalienable.(9) "Where 
A transfers property to B and in consideration thereof B makes an allowance of an 
annuity to A, such allowance which is heritable is not a right to future maintenance.(10) 
In the undermentioned case,(ll) decided with reference to cl. (d) though after the 
introduction of cl. (dd), A transferred certain property to B and B undertook to 
make a certain allowance to A. It was assumed that this was a right to “maintenance” 


but it was held that as such right was not in pursuance of any pre-existing rig ht to 

(DB). (Gift of entire property with obligation on (’OS) 12 Cal WN 966 (968) (DB). (May be in~ 
donee to pav a monthly sum to donor as main- alienable if the custom is proved to the eriect.) 
tenance for'life of donor.) (’06) 33 Cal 1158 (1161) (DB). 


1942 Cal 241 (243) [A IR V 29] (DB). (Person 
disinherited by his father but given monthly 
maintenance allowance by will of his father — 
It is right to maintenance and monies not 
accrued due cannot be transferred.) 

1942 Oudh 410 (411) [AIR V 29] : 18 Luck 147 
(DB). 

[See 1941 Mad 507 (50S) [AIR V 28] : I L R 
(1941) Mad 567 (DB). (Daughter’s right to 
maintenance under agreement or decree was 
assumed to fall under clause (dd), but there 
was no transfer in the ease the oul} r question 
being whether such right was “property” — It 
was held that such right was “property”.)] 

7b. 1944 All 91 (94) [AIR V 31] : ILR (1944) All 
216 (DB). 

8. 1957 Andh Pra 215 (220) [AIR V 44 C 75] : 
ILR (1955) Andhra 370 (DB). (Provisions of 
S. 60 (1) (n) Civil P. C. and 6 (dd) of T. P. 
Act do not apply to cases where heritable and 
transferable interests such as annuities are 
created in favour of third parties.) 

1920 Cal 746 751) [AIR V 7] (DB). 

*(’10) 7 Ind Cas 80 (85) (DB) (Cal). (Hereditary 
right is not a personal right — Pomeroy on 
Remedies and Remedial Rights , S. 147, relied 
upon.) 

[See 1944 All 91 (93) [AIR V 31] : ILR (1944) 
All 216 (DB). (But it cannot be deduced from 
the fact that heritable right cannot be a right 
to maintenance, that a right which is not 
heritable must necessarily be a right to main¬ 
tenance.)] 

9. (’09) 36 Cal 943 (952) : 36 iDd App 176 

(PC). 


(’08) 12 Cal W N 966 (968) (DB). (May be in¬ 
alienable if the custom is proved to the eh'ect.) 
(’06) 33 Cal 1158 (1161) (DB). 

(’05) 32 Cal 683 (689) (DB). 

(’02) 6 Cal W N 796 (799) (DB) 

lO. (’99) 9 Mad L Jour 113 (115) (FB). (Other- 
wise it would be a trick to avoid creditors.) 

1942 Oudh 410 (411) [AIR V 29] : IS Luck 147 
(DB). (A transferring property to B under 
hiba-bil-ewaz in consideration of his receiving 
monthly allowance which was not transferable 
except to B and his heirs.) 

1928 Mad 1201 (1204) [AIR V 15] : 52 Mad 465 
(DB). (Settlor reserving allowance to himself 
from trust property — Such allowance is trans¬ 
ferable interest.) , . . 

(’28) 110 Ind Cas 403 (403) (DB) (Mad). (Grant 

of annuity charged on immovable property.) 

1919 Cal 822 (823) [AIR V 6] (DB). (Under an 
arrangement with the brothers of her husband 

a widow got an annuity.) 

1919 Nag 62 (63) [AHt V 6]. (Sale by A to B— 
B undertaking to make an allowance to A and 

his heirs.) , . . - u 

(’06) 10 Cal WN 1102 (1104). (Annuity by Will¬ 
is not a right to future maintenance.) 

(’01) 23 All 164 (165) (DB). (Sale by A to B 

Granting an annuity to A.) 

(’84) 10 Cal 521 (522) (DB). (A heritable right 

to receive a monthly allowance derived from 

a person’s deceased wife, to whom > ™ 

assigned in lieu of her share of landed pro¬ 
perty, is not a mere right to raaintenance.) 

DS* rf*> 1957 Andh Pra 215 ( 220 ) [AIB V 44 
r, 75l ■ TLB (1955) Andh Pra 3(0 (UO). 
(S. 6 (dd) not applicable where heritable and, 
transferable interests such as annuities 
created in favour of third persons.)J 

1 1. 1935 Mad 815 (816) [AIR V 22]. 
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maintenance under the personal law of the parties, the right was assignable. This 
reasoning, as has been shown already, is not correct, though the actual decision itself 
is supportable on the ground that the right was not one for “maintenance” at all. In 
Shanmuqa Bajesivara v. Chidambaram Chettiarf 12) a Raja granted certain property 
to B as trustee upon trust to pay him (the Raja) a certain allowance per month explain, 
ing in the settlement that it was for the purpose of making provision for his mainten¬ 
ance- The 'r Lordships of the Privy Council held that this was not a restricted’in teres t 
within the meaning of cl. (d) (which was applicable to the case), “whatever difficulty 
might arise upon the newer clause which uses the phrase ‘a right to future mainten¬ 
ance in whatsoever manner arising, tecured or determined.” It is submitted that even 
the new clause will apply only if the right is one for maintenance and this necessarily 
means, as has been seen before, a restricted interest or a personal right and not such a 
right as the one dealt with by the Privy Council in the above case. 

A right to an allowance resting on the ownership of property is not a mere “right 

of maintenance” and is not inalienable.(13) Thus, where a heritable khorposh <n-*ntto 

appropriate the income of certain villages by way of maintenance was given bv the 

proprietor of an impartible raj, it was held that it was not a case of a right to future 

maintenance within cl. (dd) and that the clause only applies to a bare incorporeal and 
personal right of future maintenance.(lBa) 

, A ri 8 ht of beneficiaries under a wakf deed to allowance specially spoken of as 
Kharch parwarish’ and ‘parwarish’ with words “gujara ke vaste,” was held to be a 
right to receive a certain amount of money periodically during their lifetime for pur¬ 
poses of maintenance and was merely a right to future maintenance '13b) Giving up 

of a right to get enhanced future maintenance is as bad as an alienation of a rffiht to 
future maintenance.(I3bb) ° 

A right to arrears of maintenance is of course not within this clause (14) 

Prohibition against assignability under this clause, must be read in the lffiht of 

he provisions of 0. 83, R. 10 of the Civil P. C. Thus a Receiver can be appointed a 

the instance of the Government in respect of the decree for future maintenance in 
order to realise the court.fee payable to them under the decree.(lo) 

.. , * s n0t re trospective. It has been held in the undermen 

tioned case(l) that cl. (dd) is not retrospective in operation. In Shanmuga Rajeslucara 
v. Chidambaram Chet tiar,{2 ) w he re a t ransfer was made in 1890 of certain rights to 


12. 1938 PC 123 (126) [AIR V 25] : 32 Sind 
L R 448 : ILR (1938) Mad 646. 

13. 1935 Nag 133 (135) [AIR V 22] : 31 Nag 
L R 239. 

13a. 1947 Pat 404 (405, 406) [AIR V 34 C 134]: 
25 Pat 705 (DB). 

13b. 1952 All 662 (665) :[AIR V 39]: ILR 
(1951) 1 All 740 (DB). 

13bb. (’61) 65 Cal W N 1115 (1117). 

14. 1955 Mad 165 (169) [AIR V 42 C 41]: 
ILR (1955) Mad 1122 (DB). (After the preli- 
minary partition decree has declared the right 
of the widow to receive maintenance her claim 
has ripened into a decree and it cannot be a 
right to future maintenance.) 

1950 Orissa 220 (221) [AIR V 37 C 40] (DB). 

( 87) 11 Bom 528 (532) (DB). 

LSee also (’66) 6 Suth W R Misc 64 (64) (DB).] 


• - ~ " ~ — 

S above G SpeCkl Committee Beport referred to 

X 299 mm 2 m, (213) [AIR v : ILR (1944) ah 
299 (DB) (Allowance in consideration for the 

relinquishment of a right of maintenance - 
+ W1 of am ount accrued due — Held 

***« COuld b - e no question of any transfer 
of an\ future maintenance because there was 
no right of maintenance after grantees’ death 
Orantce could bequeath a money which had 
already accrued to her.) 

l (DB) 1930 ° riS3a 220 (224) [AIE V 37 C 40] 

Section 6 — Note 14 

1. 1936 Pat 527 (529) [AIR V 231. 

2 448 :Tlr (iLlffi IT V 251 1 32 Sind L * 
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allowances created m 1895, their Lordships of the Privy Council observed that the 
validity of the transfer must be judged by reference to cl. (d) and not to cl. (dd). But 
though prior transfers are not affected, the clause applies to a right to future mainten¬ 
ance whether created prior to the enactment of the clause or afterwards.(3) 


15. Transfer cf restricted right opposed to public policy. —The Report 

of the Special Committee shows that els. (d) and (dd) have been introduced on grounds 
of public policy. This is also the view expressed in the undermentioned cases.(l) In 
the case noted below(2) the Rangoon High Court held that where a mortgage of a 
restricted right had been made, even a money decree could not be given to the mort¬ 
gagee. In a subsequent case.(3) however, the same Court held that a transfer by way 
of mortgage in contravention of cl. (d) was not unlawful as being opposed to public 
policy and therefore a money decree could be given. In a Calcutta case(4) it was observed 
that the clause is not based upon notions of public policy. It is submitted that these 
last mentioned views, llamely that the clauses did not rest on notions of public policy, 
are not correct. 


16. Clause (e)—Mere r ght to sue. —In England choses in action were not 
assignable at lau\ but with one exception, were assignable in equity. The exception was 
a bare or naked right of action, and the ground of the exception was that a transfer of 
such a right was likely to lead to maintenance or gambling in litigation.(1) 


Before the year 1900, the expression “actionable claim” was defined in S. 3 of 
the Act and the definition was practically the same as the ‘‘chose in action” in English 
law and included even mere rights to sue. The exception referred to above was enacted 
in a somewhat limited form in cl. (e)(2) which ran as follows : 

‘‘(e) a mere right to sue for compensation for a fraud or for harm illegally 
caused cannot be transferred”’ 


It was consequently possible to argue that even a mere right to sue can be transferred 
as an actionable claim provided it is not a mere right to sue for compensation for a tort. 
Act II of 1900 amended both the definition of the words “actionable claim” and cl. (e). 
The words “actionable claim” were limited to mean claims to debts and to beneficial 


3. 1947 Pat 404 (407) [AIR V 34 C 134] : 25 
pat 705 (OB). (Per Ray J. — The clause is 
intended to interdict transfer of properties 
answering the description of a right to future 
mainte nance, irrespective of the time when the 
right accrued.) 

Section 6 — Note 15 

1. 1920 Rang 186 (187) [AIR V 13]. (Mortgage 
of life interest in certain rents—Interest created 
for provisions cf sons —Mortgage invalid.) 

11917 Mad 79 (80) [AIR V 4] : 40 Mad 302 
(DR). (Future maintenance.) 

2. 1926 Rang 186 (187) [AIR V 13]. 

3. 1927 Rang 157 (158) [AIR Y 14] (DB). 

4. 193S Cal 405 (408) [AIR V 25]. (Non-trans¬ 
ferability here depends upon inherent nature of 
right.) 

Section 6 — Note 16 

1. 1957 Andh Pra 190 (193) [AIR V 44 C 67] : 
I L 11 (1957) Andh Pra 215 (FB). 1916 Mad 
473 (1) [AIR V 3], Overruled.) 

1925 Sind 72 (75; [AIR V 12]. 


1921 Cal 795 (797, 798) [AIR V 8] (DB). (Citing 
Glegg v. Bramley, 81 L J K B 1081.) 

(1912) 81 LJKB 1081 (1090): (1912) 3 K B 
474 : 106 L T 825, Glegg v. Bromley. 


;1913) 82 L J Cli 1 (6, S) : (1913) 1 Ch 93 : 107 
L T 593, Defries v. Milne. (Action for waste— 
Action in Tort.) 

[1867) 15 W B (Eng) 214 (215): LR 2 Ch App 
164 : 15 L T 403, De Hoghton v. Money. (yje 
right to complain of a fraud is not marketable 

commodity.) _ _ . 

1835) 160 E R 196 (202) : 1 Y & C Ex 481 . 

41 R R 322, Prosser v. Edmonds. 

1920) 89 L J K B 369 (375, 378) : (1920) 

399 : 122 L T 361, Ellis v. Torrington. 

1920) 89 L J K B 819 (826, 827) : (1920) 

106 : 123 L T 105, Cole v. Kelly. 

1905) 75 LJKB 829 (832) : (1905) 2 K B 364 : 
93 L T 499 : 54 \V li (Eng) 17, FiUroy v. Cav . 
1883) 52 LJQB 454 (458, 461) : 11 Q B D 1 . 
31 W R (Eng) 792, Bradlawgh v. Newdegate. 

2. 1924 Pat 551 (552, 553) [A I R V H] : 3 Pafc 
575 (DB). (Mesne profits.) 


1 KB 


2KB 
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interests in moveable property not in the possession of the claimant and the words “for 

compensation for fraud or for harm illegally caused” were omitted from el. (e). The 

result is that a ‘‘mere right to sue” of whatever nature cannot be transferred in law.(3) 

The jarohibition is based firstly, on grounds of public policy, though the English law 

as to champerty and maintenance is not as such applicable to this country! 4) and 

secondly, on the ground that a mere right to sue is not “property” at all. but merely a 

title to get future property .(5)) It has been held that making over of property by a 

person who lays a claim to such property to another person who is prepared to pay the 

costs of the litigation regarding the property does not amount to a transfer of a mere 

right to sue but amounts to a transfer of property.(oa) The words “to sue” merely mean 

to make a legal claim or take legal proceeding in a Court of law and not necessarily 

the institution of a suit by the presentation of a plaint as provided by the Code of Civil 
Procedure.(6) 

The limitation as to transferability imposed by this clause is confined to eontrac. 

tual transactions and does not, in any way, affect a transfer by operation of law by" 
statute or otherwise.(Ga) 

A “mere right to sue” means a right to sire “ unconnected with the ownership of 
any property”[1) i. e„ unconnected with a right in existence.(8) Thus, a right to un. 
liquidated damages for the breach of a contract or for tort is unconnected" 5 with the 
ownership of any existing property inasmuch as the future possible award of damages 
is not existing property. The right to such damages is, therefore, a “mere rmht°to 
sue a nd cannot be transferreJ.(O) T he right of a reversioner during the lifetime of a 

7 . (’62) I L R (1962) Madli Pra 210 (216) (DB) 

(Eight to recover damages for trespass on land 
is a more right to sue.) 

«« ~l l4S iUP 7) , [AIK V 30 c 164]: ILK (1949) 
All 746 (DB). (A right to sue for damages 

arising out of an antecedent right which is a 

right of 'property is not a mere right to sue for 

damages. But if it arises out of an antecedent 

right which is not a right of property then it 

a mere right to s uc for 


3. See cases cited in foot-notes (9), (10) and 
(10a). 

[See also 1951 Pat 415 (417) [A I E V 38 C 107] 
(DB). (The words “right to sue” do not con¬ 
note the same thing as the words “actionable 
claim.”) 

(’19) 17 All L Jour 837 (840) (DB). (The pur¬ 
chaser at an execution of a mere right to sue 
for recovery of a debt due cannot sue for the 
debt.) 

4. (’08) 35 Cal 420 (426, 427): 35 Ind App 48 
(PC). 

5. (’71) 14 Moo Ind App 40 (49) (PC). (Claim 
under a futuro award is uncertain and hence 
cannot be attached.) 

5a [See also 1927 Nag 405 (406) [A I E V 14]. 
(Assignment of right, obtainable under a 
decree even before it is passed, is valid. 1924 
P C 162 [AIK V 111, Foil.) 

1925 Oudh 71 (72) [AIR V 12]. 

(’10) 14 Cal W N 191 (198). (Sale of share of 
claim with respect to property in considera¬ 
tion of seller agreeing to supply funds to carry 
on suit for recovery of possession of the pro¬ 
perty.)] 

6. (’05) 7 Bom L R 138 (141). 

6a. I960 Mad 26 (28) [A I R V 53 C 11] : I.LE 
(1966) 1 Mad 182 (DB). 

1959 Cal 352 (353) [AIR V 46 C 98] : ILR (i960) 
1 Cal 615 (DB). (Transfer of a right to sue 
for damages for breach of contract by an order 
of Court— Held , that the transfer being by an 
order of a Court of competent jurisdiction, 
S. 6 (e) of the T. P. Act had no application 
having regard to S. 2 (d) of the T. P. Act.) 


may be termed 
damages.”) 

1924 Oudh 62 (64) [AIR V 111. 

[See also 1927 Rang 39 (40) [AIR V U\ (Person 
who had already transferred property bene¬ 
ficially transferring rents not due to him.)] 

8. See Notes on Section 5. 

9 t (’09) 36 Cal 345 (352) (FB). 

1949 All 433 (437) [AIR V 36 C 164' : ILR (1949) 
- All 746 (DB). (Where the Official Receiver Zl 
become entitled to the benefits of a contract 
between the insolvent and another person, the 
right to sue for damages for the breach of the 
contiact in his hands will not be a mere ri'dit 

to sue for damages — AIR 1937 All 317 held 
obiter and distinguished.) 

(’57) 100 Cal L J 70 (72). 

1952 Raj 187 (188) [A I R V 39] : I L R (1952) 2 

Tcaf 542°(DB) 04) [AIR V 34 C ^ : ILK (1944) 

1941 Mad 389 (390) [AIRY 28] (DB). (Right to 

conduct suit cannot be assigned — Bern-lit ob- 

tamable under decree in such suit may how- 
ever be assigned.) 
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Hindu widow to sst aside an alienation made by her of her husband’s properties 
has nothing to do with the ownership of the property by the reversioner, and 
is a mere right to sue.(10) Similarly, the right to profits of property that may 
accrue due in the future is a mere right to sue.(10a) But where property is 
transferred, a right to sue for possession or other reliefs which is incidental to the 
ownership of such property is also transferred and such transfer cannot be said to 
be the transfer of a mere right to sue.(ll) Thus, a debt or actionable claim is 


1939 Oudh 196 (202) [A I R V 26] (DB). (The 
transfer of all rights by vendor in property in 
respect of which damages are claimed is a valid 
transfer.) 

1937 All 317 (320) [A I R V 24] (DB). (Right to 
sue for damages for breach of contract of the 
insolvent cannot pass to Receiver.) 

1937 Lah 934 (935) [AIR V 24] (DB). (Right to 
sue agent for damages, unconnected with any 
ownership of any property.) 

1935 Nag 135 (137) [AIR V 22] : 31 Nag L R 235. 
t 1935 Nag 2 (4) PAIR V 22] : 31 Nag L R 142. 
1934 Nag 73 (81) [AIR V 21] : 30 Nag L R 213. 
1934 Oudh 240 (244) [A I R V 21] : 10 Luck 26 
(DB). (Assignment by vendor for recovery of 
unpaid balance is one for ascertained sum.) 

*1933 All 642 (647) [AIR V 20]: 55 All 814 (DB). 

1933 Nag 6 (9) [AIR V 20] : 28 Nag L R 340. (A 
suit for damages for breach of agreement is a 
personal right and cannot vest in Official Re¬ 
ceiver.) 

t 1930 Nag 22 (23) [A I R V 17]. (Right for 
damages for breach of forward delivery contract 
of cotton seeds is not transferable.) 

1930 Oudh 88 (89) [A I R V 17] : 5 Luck 547 
(DB). (Claim for interest by way of damages is 
not actionable claim.) 

1927 All 621 (623) [A I R V 14] : 50 All 82 (DB). 
(Even a claim for earnest money after breach 
is one for damages and hence not transferable.) 
1925 Lah 548 (549) [AIR V 12]. 

1923 Bom 403 (403) [A I R Y 10] : 47 Bom 719 
(DB). 

1923 Nag 67 (68) [AIR V 10]. 

1921 Cal 795 (798) [A I R V 8] (DB). (Though 
assignment is made after institution of suit for 
recovering damages.) 

1917 Oudh 221 (230) [AIR V 4] (DB). 

1916 Mad 595 (596) (AIR V 3] : 38 Mad 138 (DB). 
1914 Lah 510 (511) [AIR V l] : 1914 Pun Re 
No. 106 (DB). 

(’ll) 10 Ind Cas 320 (321) (DB) (Mad). 

(’10) 6 Ind Cas 290 (292) (DB) (Mad). 

(’82) 5 AH 207 (20S (DB). (A mere right to sue for 
damages for injur}’ caused by a wrongful act, 
such as a wrongful attachment, cannot be made 
the subject of sale or assignment.) 

(’74) 6 N \Y P H C R 95 (97) (DB). 

[S^c also 1959 Ker 163 (165) [AIR V 46 C 58](DB\ 
(Usufructuary mortgage — Mortgagee keeping 
portion of consideration and agreeing to pay 
interest on it till it was paid—Right to recover 
interest is not a mere right to sue.)] 

[See however 1925 Sind 18 (20) [AIR ^ 12] : 17 
Sind LR 334 (DB). (Whether a claim for 
damages arising out of a breach of contract or 


in tort is mere right to sue under S. 6 of the 
Transfer of Property Act and as such it cannot 
be assigned is a question to be decided on the 
facts of each case.)] 

lO. 1927 Lah 147 (147) [AIR V 14]. (A deed of 
relinquishment by reversioner of Hindu widow 
in favour of her mortgagee.) 

XOa. 1939 Nag 97 (98) [AHt V 26] : ILR (1940) 
Nag 37 (DB). 

1 1. 1963 Pat 160 (163) [AIR V 50 C 48] (DB). 
(Mining lease—Lessee having right of indem¬ 
nity in respect ot payment of way-leave rent as 
legal incident of lease-hold property and not as 
personal covenant — Transfer of leasehold pro¬ 
perty—Right to indemnity also passes to trans- 
f creG.) 

1959 Cal 352 (354) [AIR V 46 C 98] : ILR (i960) 
1 Cali6l5 (DB). (A transfer of an undertaking 
together with the right to sue for damages for 
breach of contract appertaining to the under¬ 
taking is not a transfer of a mere right to sue 
and as such does not infringe the provisions 
of S. 6 (e) of the Transfer of Property Act.) 

1957 Andh Pra 190 (196) [AIR V 44 C 67] : 
ILR (1957) Andh Pra 215 (FB). (Mere right to 
sue does not cover the right to recover profits 
which is supported by the alienation of the 
property out of which the profits arose and is 
sufficiently connected with the enjoyment of the 
property —AIR 1916 Mad 473 (l), Dissented from.) 

(’57) 100 Cal L Jour 70(72). (Where the property 
along with the incidental right to sue is assign¬ 
ed such an assignment does not come within 
the mischief of S. 6, Cl. (e).) 

1953 Cal 321 (321) [AIR V 40 C 112]. 

(’42) 1942 Nag L Jour 30 (32, 33). (Right to 

village-profits'incidental to proprietary interest.) 

1939 Oudh 196 (202) [AIR V 26J (DB). 

(’75) 23 Suth W R 163 (163) (DB). (Transfer by 
a person of a property within period of limita¬ 
tion from dispossession is valid.) 

[See 1921 Cal 795 (798) [AIR V 8] (DB).] 

Sre als > 1955 Pat 155 (157) [AIRY 42 C 33, : 
1954 B L J R 364 (DB). (Right to sue for 
v’rong relating to property is not a personal 
right—Death of plaintiff or defendant — Right 
to sue in the case of death of former and liabi¬ 
lity to be sued in the case of death of latter is 
transmitted to their personal representative.) 

1951 Mad S17 (821) [AIR V 38 C 283]. (Aliena¬ 
tion bv guardian — Ex-minor transferring his 
interest - It is not transfer of mere right to 
sue but interest in property, though suit maj 
be necessary to set aside alienation.) 

1950 Mad 560 (560) [A I E \ 37 C 234] (Joint 
family consisting of minors — Alienation bv 
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property (12) and where such debt or actionable claim is transferredi such transfer 
■carries with it, the right to sue for the recovery of such debt or claim. It cannot be 


said in such a case that what is transferred is a mere right to sue.(12a) The transfer of 
a rls^t to a sum of money actually due is a transfer of a right to profterty and not to 
a mere right to sue.(13) The fact that the exact amount due is to be ascertained on the 


taking of accounts is immaterial.(14) Where property is transferred and along with it 


manager—Minor transferring liis right in pro¬ 
perty after majority — Transferee entitled to 
sue for partition and 'recovery of possession 
without setting aside sale*by manager — AIR 
1939 Cal 460, Dissented from.) 

1949 All 433 (437) [A I R V 36 C 164] : I L R 
(1949) All 746 (DB). (Benefits arising out of 
contract with insolvent vest in Official 
Receiver—He can sue for damages for breach 
of contract.) 

1931 Cal 131 (131) [A I R V 18] : 58 Cal 128. 
(Immovable property belonging to minor sold 
by certified guardian with permission of 
District Judge — Sale does not purport to 
transfer a mere right to sue.) 

4’06) 2 Nag L R 17 (20) (“It is not unlawful 
to purchase an interest in property though 
adverse claims exist which make litigation 
necsssary for realising that interest. But it is 
unlawful to purchase an interest merely for 
tho purposes of litigation. In other words the 
sale of an interest to which a right to sue is 
incident is good but the sale of a mere right 
to sue is bad.”)] 

[But see (’76) 25 Suth W R 48 (48) (DB). 
Vender out of possession — Purchaser can sue 
for possession.)] 

12. See Section 8. 

1955 S C 590 (596) [A I R V 42 C 92] : I L R 
(1955) Punj 1127 : 1955-2 SCR 402. (Debt is 
a chose in action and is heritable and assign¬ 
able.) 

1963 Assam 11 (15) [AIR V 50 C 4] : ILR (1962) 
14 Assam 484 (DB). (There may bo a case 
where a debt secured by hypothecation of 
movable property may not be actionable claim 
but the debt dissociated from the security is a 
property under S. 6.) 

1952 Raj 187 (188) [A I R V 39]: I L R (1952) 2 
Raj 5. (The right to recover money paid under 
a contract of sale on failure of the seller to hand 
over possession -of the property is not a mere 
right to sue - It is a claim for an ascertained 
amount and can be transferred as an actionable 
claim. 1943 Nag 332 [AIR V 30], Foil.) 

1943 Nag 332 (332) [AIR V 30] : ILR (1943) Nag 
762. (Buyer’s right under S. 61. Sale of Goods 
Act, to recover the money paid on failure of 
consideration, is an actionable claim and not a 
mere right to sue.) 

a942 Mad 209 (210) [AIR V 29]. (Sale of land set 
aside at instance of real owner as vendor had no 
title — Right to vendee to recover purchase- 
money is actionable claim.) 

1941 Nag 8 (10) [A I R V 28] : I L R (1941) Nag 
164 (DB). (A dower debt is an actionable 
claim.) 


12a. 1948 Mad 458 (459) [AIR V 35 C 220]. (A 
entrusts his property to B as agent for manage¬ 
ment. B fails to pay to A the balance due 
after rendering accounts. A assigns his claim 
against B to C. The Assignment is of property 
and not of a mere right to sue, and is valid. 
It may be that the assignee might have to 
institute a suit. But that would not make the 

assignment any the less an assignment of pro¬ 
perty.) 

1942 Mad 209 (210) [AIR V 29]. 

1937 All 470 (471) [AIR V 24] : I L R (1937) All 
666 (DB). ' 

+ 1931 Nag 89 (90) [A I R V 18] : 27 Nag L R 288. 
(Right to recover unpaid purchase-money.) 

+ 1926 Mad 417 (419) [AIR V 13] (DB). ‘(Ascer¬ 
tained and definite sum of money.) 

1926 Mad 978 (979) [A I R V 13]. (A right to re¬ 
ceive money for license given to another to re¬ 
move bark from licensor’s trees is transferable.) 
1923 Mad 177 (178) [A I R V 10]. (Arrears of 
rent.) 

1922 Mad 397 (397) [AIR V 9]. (A right to con¬ 
tribution not being merely a right to sue for 
damages is assignable.) 

1916 Mad 974 (975) [A I R V 3]. (Assignment of 
rent due.) 

(13) 24 Mad L J 313 (315) (DB). (Claim to re¬ 
cover sums due from agent.) 

[But see 1935 All 342 (343) [AIR V 22]. (Trans¬ 
fer of right to receive theka rent for future 
period is not invalid.) 

1917 Nag 61 (62) [A I R \ 4]. (Transfer of ac¬ 
crued profits is a mere right to sue—Sub¬ 
mitted wrong.)] 

1 3. 1932 P C 32 (33, 34) [A I R V 19] : 59 Ind 
App 41 . 11 Pat 266. (Lessor’s assignee can 
recover from lessee the lease money due to 
lessor.) 


V>U1 O I O [Divj 


1 Lai 745 (DB). (Right to recover arrears of 
rent is a property.) 

195 3 Nag 335 (337) [A I R V 40 C 144] : ILR 
(1953) Nag 764. 

i 19 “ 6 Nag 396 (398) [AIR V 13]: 22 Nag L R 108 
(DB). (Right of co-sharer to village profits 
collected by lambardar and due to the co¬ 
sharer.) 


3 4. 1955 Mad 165 (169) [AIR V 42 C 41] : ILR 
(1955) Mad 1122 (DB). (After the preliminary 

has declared the right of the 
widow to receive maintenance her claim has 
ripened into a decree and can no longer be 
regarded as a mere right to sue ) 

1 mm Ran / 8 . 165 (168) - A 1 R v 11] : 5 Rang 145 
IDJ3). (A present ngbt under a settlement to 
enjoy income of the property divided among 
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the right to sue on covenants attached to such property,(15) or for recovery of profits? 
accrued due on such property,(1G) it cannot be said that a ‘‘mere right to sue” has been 
transferred. It has been held that the right of a cholgeni tenant to claim the value of 
improvements of the property by reason of his having put up additional buildings on 
the land is a right annexed to the ownerehip of the land and is transferable and the- 
purchaser of the tenant’s right acquires a right to claim the value of improve. 
ments.(lGa). 

It has been held that the right to prosecute the suit filed by a minor by way of 
repudiating the transaction of alienation by his guardian is a vested right in the nature 
of a right to property and not a mere right to sue.(16b) 

An assignment by the assured, on being indemnified by the insurer, of all his- 
rights and remedies in favour of the latter is not a mere right to sue for damages. (16c) 

It has been held by their Lordships of the Privy Council that sales, by an 
Official Assignee, of lands in possession of alienees from an insolvent, as being part of 
the insolvent’s estate are, in substance if not in form, nothing more than sales of the 
right to litigate and assuming that they d^not come within the prohibition in this 
clause are open to the same objections and are to be deprecated.(16d) 

Whether property is transferred or only a mere right to sue or whether a right 
to sue is incidental to the property transferred in any particular case depends upon 
the facts of the case.(17) Where certain m ok has a inam lands were sold along with “all 
kinds of rights relating to the mokhasa ” and the transferee sued for damages the agent 
of the transferor for negligence in management, it was held by the High Court of 
Madras that the right to damages if it was transferred at all, was merely a right to 
sue, apparently on the ground that such a right was not incidental to the property 
transferred. (18) 


heirs is more than a mere right to sue and 
can be transferred by the beneficiary and the 
mere fact that the actual amount due could not 
be determined without further enquiry is not 
fatal to the beneficiary’s power of transfer.) 
1926 Nag 896 (898) [AIR V 13] : 22 Nag L R 108 
(D13•. (A I R 1924 Cal 1047, Dissented from. 
Transfer of village-profits is valid though ac¬ 
counts have to be gone into.) 

1 5. 1929 Pat 245 (247) [AIR V 16] : 8 Pat 776 
(DB). 

1 6 . 1957 Andh Pro, 190 (193) [AIR V 44 C 67] • 
ILR (1957) Andh Pro 215 (FB). 

1947 All 110 (113) [AIR V 34 C 58] : ILR (1947) 
All 321 (DB). (Owner of property conveying it 
to vendee—Vendee in consideration of trans¬ 
fer undertaking to conduct limitation in respect 
of that property at his own expense and to pay 
fifty per cent, of value of property to vendor 
after successful termination of litigation — 
Vendor held transferred property itself and not 
mere right to institute suit.) 

(’42) 1942 Nag L Jour 30 (31). (Village-profits.) 
1933 Mad 710 (710) [AIR V 20]. (Past profits 
are not mesne profits.) 

16a. (’55) 1955-1 Mad L Jour 448 (449). 

16b. 1959 Pat 278 (282) [A I R V 46 C 75] : 37 
Pat 1078 (DB). 

16c. 1965 Mad 159 (161) [A I R V 52 C 53] : 
ILR (1964) 2 Mad 901. 


1964 Cal 31 (32) [A I R V 51 C 4] (DB). (Short 
delivery of goods consigned bv Railway — 
Consignee getting money from insurer and 
assigning to him all rights against Railway— 
Such assignment is not hit bj r S. 6 (e).) 

(’62) 1962 Cal L J 140 (143) (DB). (Consignee as¬ 
signing all -rights against railway to insurer 
after getting value of goods short-delivered.) 

[S^e also (’57) (1957) 2 All E R 266 (273), .Be 
Miller v. Gibb & Co. Ltd. (Policy of indemnity 
— Insurance company agreeing to indemnify 
exporter against loss in respect of goods_ ex¬ 
ported outside by reason of certain specified 
causes — Policy also containing clause giving 
right to Insurance Company to require exporter 
to transfer his rights under any con tract in 
respect of which indemnity has been paid for 
purposes of their effecting recoveries — Claim 
under policy satisfied by insurance company— 
Insurance Company is entitled to exercise the 
right to demand — Equitable assignment under 
claim form which is supported by considera¬ 
tion.)] 

16d. 1927 P C 252 (254) [AIR V 14] : 55 Ind 
App 7 : 6 Rang 29. 

1 7. 1925 Sind 159 (162) [AIR V 12] : 19 Sind 
L R 286. 

1925 Oudh 299 (300) [AIR V 12] (DB).^ 

IS. 1916 Mad 595 (596) [A I It V 3] : 33 Mac 
13S (DB). 
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17. Rights under a contract. — The burden or the liability under an ex ecu. 
torij contract cannot, as a general principle, be assigned.(l) In England the benefit of 
an executory contract or a chose in action could not be assigned at law but could bo 
assigned in equity under certain circumstances.(2) It could be assigned where the 
consideration has been fully executed by the assignor and it can make no difference to 
the person on whom the obligation lies to which of two persons ho is to discharge it.(d) 
It could not be assigned where there are mutual obligations still to be enforced and 
it is impossible to say that the whole consideration has been executed. The reason is 
that in such a case the transfer of the benefit will involve a transfer of the burden of 
the contract also, and no party to a contract can be compelled to accept performance 
of the obligation thereunder from any person other than the one with whom he con- 

tracted.(I) This is all the more so where the performance of the obligation involves 
personal qualifications in the contractee.(5) 

The sune principles apply in this country also. In Xathu Gangaram v. 
HansrajJG) hussel, J„ relying upon the observations of Sale, J„ in Jaffer Mchar 4h 
v. Budge.Budge Jute Mills Co., (7) held that the benefit of a contract, i. e„ the beneficial 
right or interest of a party under a contract and the right to sue to recover the benefits 
created thereby are assignable provided that (a) the benefit is not coupled with any 
liability or obligation that the assignor is bound to discharge anti (b) the contract has 
not been induced by persona) qualifications or considerations as regards the parties to 
it. bee also the undermentioned cases to the same effeet.(7a) These principles find 
expression to a certain extent in this Act. As has been in S. 3,(8) the benefit of a 
contract in respect of moccable property not in possession of the claimant is a beneficial 
interest m moveable property and is an actionable claim transferable under S. 130 (8a) 
But such transfer is subject to all liabilities and equities to whic h transferor was subject 

Note 17 1 ?. 3 f f" 1 377 ( 3S1 ) (AIR V 2.5] : 62 Cal 510 (DB>1 

(Right of indemnity of agent under contract of 
partnership which involves an obligation to 
account cannot be transferred ) 

!934 ,U1 960 (962) [AIK V 21],'(There is nothing 
I the Indian Law which prohibits the^assign- 
Vjjhte and benefits under a contract.) 
1918 Nag 100 (161) [A I R V 5]. (A contract of 

m i\ ice being a personal contract is not assign¬ 
able before breach.) 

(’06) 29 Mad 307 (309) (DB). (A covcnaut that 
the vendee will resell property to the vendor i£ 
the vendor should pay back the purchase-money 
by a certain day without obtaining the amoun't 
from others and by the vendor’s own ea“ ,n “ s 

rmn fp ' Daa J C ° v ®“ a ? t and is not assignable,) 0 

f’ndi i7 B \ 0 i m i^,? f' S ( 376 )- (Executory contract j 
( 94) 17 Mad 168 (174) (DB). (Contract based on 

personal considerations, the assignment of it as 

an executory contract was invalid without the 
consent of the defendants.) 

( 9U) 17 Cal 115 (121) (DB). (Held, that a per¬ 
sonal contract is not assignable as to give the 
abslgneo a right to use upon it in his own 
name as for breach of a contract.) 

8 . See Section 3 Note 24. 

ler' of 6 Cal 260 1 261) f AIR V 2 3] (DB). (Trans- 
contract 1 ) learS ° f miUntenauce due under a 

'benefit ofc (9 i 62) ^ IR V 21] - (Rf S ht *0 claim, 
benefit of contract for purchase of goods.) 


Section 6 — 

1. Anson, Law of Contracts, 18th Edn., Pa f, c 

271. 

(1902) 71 L JKB 712 (715) : (1902) 2 K B 427 : 
87 L T 304. Torkington v. Magee. 

2. Anson, Law of Contracts, ISth Edn., Pages 
237, et seq. 

3. (1902) 2 K B G60 (GG8), TolhurstV. Associated 
Portland Cement Manufacturers (1900), Ltd. 
(Voluntary liquidation of assignor Company 
does not put an end to its contracts assigned.) 

4. (1902) 2 K B 6G0 (GG9), Tolkhurst v. Asso¬ 
ciated Portland Cement Manufacturers (1900), 

Ltd. 

5. (1902) 2 KB G60 (GG9), Tolhurst v. Asso¬ 
ciated Portland Cement Manufacturers (1900), 
Ltd. 

(1906) 75 L J K B 873 (876) : (190G) 2KB 604, 
Kemp v. Baersclman. 

6. (’07) 9 Bom L It 114 (US).: 

7. (’06) 33 Cal 702 (708). 

7a. 1949 All 433 (437) [AIR V 36 C 1G4] : I L R 
(1949) All 746 (DB). (Benefits arising of out 
contract with insolvent vesting in Oliicial Re¬ 
ceiver —He can sue for damages for breach of 
contract.) 

1943 Nag 26G (2G8) [A 1 R V 30] : I L R (1943) 
Nag 643. (Agreement for sale or purchase of 
immovable property can be assigned.) 
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at the date of the transfer. This, it is conceived, will prevent the transferee getting 
any right where the benefit of the contract is coupled with any liability that the trans¬ 
feror is bound to discharge or the contract has been induced by personal qualifications 
of the transferor.(9) 

This Act is, however, not exhaustive and does not deal with the transferability 
of the benefits of all kinds of contracts. In respect of contracts not dealt with by this 
Act, provi sions of the Specific Relief Act, 1968, may be looked to. Under S. 15 (b) 
of that Act the specific performance of a contract may be obtained by the representative 
.in interest : 

“provided that, where the learning, skill, solvency or any personal quality of such party is 
a material ingredient in the contract, or where the contract provides that his interest shall not 
be assigned, his representative in interest or his principal shall not be entitled to specific per¬ 
formance of the contract, unless such part} 7 has already performed his part of the contract.” 

In other words the clause merely enacts the general principle that the benefit of a 
contract can be enforced by a transferee thereof except where such benefit is coupled 
with the obligation in the performance of which the personal qualification of the trans¬ 
feror is a material ingredient. In Venkateswara v. Baman{ 10) the right of transferee of 
the benefit of a contract to sell immovable ‘property to sue for specific performance of 
the contract came into question. It was held that the benefit of such a contract, though 
not conferred by the provisions of the Transfer of Property Act, was assignable. Coutts 
'Trotter, J. after referring to the terms of S. 28 (b) of the Specific Relief Act, 1877, 
(corresponding to S. 15 (b) of the Act of 1963) observed : 

“This seems to me to contemplate clearly that all contracts capable of specific 
performance may be assigned except the prohibited class.”(10a) 

The above discussion relates to the transferability of the benefit of a contract 
before its breach. After the breach of a contract by a party thereto, the other party is 
entitled either (a) to claim damages for the breach or (b) to claim specific performance 
in cases where such performance can be granted. It has been seen in Note 16 that the 
right to such damages, where they are unliquidated and unascertainable, is a mere right 
to sue and is not transferable. But a right to specific performance of the contract where 

such can be claimed has been held not to be a mere right to sue but one capable of 

assignment.(Ll) An agreement to lend money, for instance, is not capable of specific 
performance and on breach of such an agreement, the right of the promisee is onl} to 
claim damages and this right cannot be transferred.(12 ) But where the borrower lias 

9. See (1902) 71 L J K B 712 (715) : (1902)2 
K B 427 : 87 L T 304, Torkington v. Magee. 

10. 1917 Mad 358 (361) [AIR V 4] (DB). 

lOa. See also 1928 P C 174 (176) [A I R V 15] • 

55 Ind App 243: 51 Mad 533. 'Contract to 
resell it to vendor at a particular time is 
assignable.) 

1965 Mad 506 (507, 508) [A I R V 52 C 184j : 

ILK (1965) 2 Mad 20 (DB). (Contract of 
sale of property containing option to re-pur¬ 
chase reserved to vendor — Option when 
exercised is assignable in absence of contract 
to contrary.) 

;1962 Mad 3*78 (379) [AIR V 49 C 102]. (A right 

to reconveyance of land is a property, and not 
a mere right to sue: Such right can be assigned 
and the assignee can enforce the same. 1928 

P C 174 [AIR V 15] Foil.) 

11954 Assam 95 (96) [AIR V 41 C 35]. (Contract 


of re-purchase can be validly assigned A I h 
1928 P C 174, Rrl. on.) 

1934 Nag 268 (270) [A I R V 21] : 31 Nag L R 
203. (Executory contract for future sale or 

immovable property.) 

Also see Section 3, Note 24. 

1926 Mad 699 (700) [AIR V 13]: 49 Mad 387 (DB). 
(A right under an executory contract to exercise 
an option at a certain future date to obtain a 
re-conveyance of immovable property at a cer¬ 
tain price is assignable.) 

1924 Lah 709 (711) [AIR V 11J (DB). 

1 1. 1929 Mad 251 (252) [AIR Y 16] (DB). 

+1921 Mad 498 (502) [AIR V 8] (DB). 

1917 Mad 358 (361) [AIR V 4j (DB). (Case o » 
signrnent of executory contract -But obsen a 

tions are general.) 

1 2. 1925 Mad 62(62) [A DR V 12]: 47 Mad 698. 
See Notes on Section 8. 
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one bis part of the contract as where a mortgagor under a usufructuary mortgage 
places the mortgagee in possession, but the mortgagee has failed to discharge the consi¬ 
deration, the borrower can compel the lender to perform his part of the contract and 
consequently the claim of the borrower can be assigned.(l3) 

Policy of marine insurance , assignment of. 

A t ioVf der S i 3 ' l3 ° A and 135A inserteiJ W tlie Transfer of Property (Amendment) 
Act, mi, a policy of marine insurance may be transferred whether before or after 

oss. Under the above sections, this clause has been expressly made inapplicable to such 
transfers. 

An assignment to be effective must transfer and convey to the assignee all the 
interests of the assignor under the contract so that if the debtor pays the assignee he 
would get a complete and proper discharge.(14) 

See also the undermentioned case.(15) 

* 8 / Right ' to , mesne P rofits - - A claim to mesne profits is only a claim to 

[“it f ° r ^ Partl ° ular kind of “^ely wrongful possession of property. A right 

profits H ■ S ’ mde P endent of an y mterest in th e property in respect of which the 
P fit 3 are banned, is therefore a mere right to sue and cannot be transferred.(l) 

ferrp 1 J here 19a di£ference of opinion, however, as to a right to mesne profits trans¬ 
ferred along with the property itself. On the one hand it has been held that the ri-ht 

!ndk Z T 116 P i° fitS iD SU u h CaS6S , i3a right Cental to the property transferred 
and is, therefore*, not a mere right to sue.(2) On the other hand, it was held that the 

riSt tn Ul n0t b6 f/i d t0 be incidental t0 tbe Property and was, therefore, a “mere” 

In the undermentioned cases(4) it was held that a right to sue for mesne profits even 
f transferred along with the property, was a mere right to sue, but the distinction 
between rights incidental to the property and rights which are not so incidental was 

:^^^p^ Ubmitted ^ ^ firSt mGnti0ned * * * preferred^ to The 

19 Rights under the decree. - A right under a decree is not a mere rmht 
tosnean d can be transferred even th ough the claim made in the suit was one which 

13. 1936 Lah 196 (198) [AIR V 23] (DB). 

14. 1914 Bom 167 (170) [AIR V 41 C 45] : ILR 
(1954) Bom 424 (DB). 

15. (1909-1910) 5 Low Bur R 144 (145) (DB). (The 
law does not recognize anything like sale o£ “a 
right to delivery.”) 

Section 6 — Note 18 

1. (’65) 69 Pan L R 759 (761). 

1951 Trav-Co 180 (181) [AIR V 38 C 67]. 

1916 Mad 971 (975) [AIR V 3]. (Rent due is not 
mesne profits.) 

+ 1916 Mad 473 (473) [AIR V 3]: 38 Mad 308 (DB). 

<’98) 2 Cal W N 43 (44) (DB). 

<’83) 9 Cal 695 (697) (DB). 

2. 1957 Andh Pra 190 (193) [A I R V 44 C 67] : 

ILR (1957) Andh Pra 215 (FB). 

1953 Cal 321 (321) [AIR V 40 C 112]. 

1951 Trav-Co 180 (181) [AIR V 38 C 67] (DB) 

+1932 Bom 478 (480) [AIR V 19] : 56 Bom 403. 
t 1929 Cal 719 (721) [AIR V 16] (DB). 


1929 All 63 (63) [AIR V 16]. 

1 ?i 2 QiA Ia A (1 r 5 f ^ 5 J ^ 1 R v 8 l- : 44 Mid 539 (DB). 

\™ 6 v^ d r^ 73 [A 1 R V 83 and 1920 Pat 538 
LAIR V 7J, Dissented from; 20 Ind Cas 685 ami 

1916 Pat 10 [AIR V 3], Followed.) * 

1916 Mad 517 (519) [AIR V 3 ]. (Premises trans¬ 
ferred Right to occupation rent for use and 
occupation also passes.) 

[See also (’25) 91 Ind Cas 474 (475) (DB) (Cali 

(Bengal Land Bevenue Sales Act — Purchaser 

of property under auction sale is entitled to 
sue for mesne profits.)] 

^DB? 24 Pa ‘ 551 (553) CA 1 R V “I : 3 Pat 575 
1927 Mad 817 (818) [AIR V 14]. 

IdBWc! 1 i 593 i 595) [A 1 R V 17] : 52 All ,705 
(DB) (Claim for use and occupation against 

one who ceased to be lessee is like damages due 
to owner.) ° 

1926 Cal 428 (430) [AIR V 13 ] (DB) 

1917 Mad 735 (736) [AIR V 4j (DB). 
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could not have been transferred on the ground of its being a mere right to sue.(l) Thu&> 
where a claim to mesne profits(2) or maintenance(2a) has been decreed, the decree can 
be assigned and this would be so even though the actual amount is left to be ascertained 
in future proceedings in the same suit.(3) So also an assignment of a right to apply 
under a mortgage decree for personal decree for portion not paid off by sale proceeds is 
not invalided) Where an instalment mortgage decree has been passed against the 
original mortgagor under S. 34 of the Bengal Money-lenders Act the rights to redeem 
by instalments is not personal to the original mortgagor himself but can be validly 
assigned.(5) 

20. Right to impegch prior transactions. — In Dickinson v. Burrdl[l) 
James Dickinson transferred his property to Edens under circumstances which would 
have entitled him (i.e., Dickinson) to set aside the transfer. He subsequently trans¬ 
ferred the property to .1Z>, and AB sued to set aside the transfer in favour of Edens* 
It was held that what was transferred to AB was not a bare right to sue. Romily r 
M. R., observed as follows : 

“I am of opinion that the right to sue was incidental to the property, and wculd have 
passed with it. If Janies Dickinson, after the sale to Edens, had sold his interest in the pro¬ 
perty to some one else by deed which recited that the prior sale was void, but that Dickinson 
was not inclined himself to take steps to set it aside, it could not be doubted that the purchaser 
would have been entitled to take proceedings to set the prior deed aside. If James Dickinson 
had on the contrary merely conveyed the bare right to set the transaction aside, without grant¬ 
ing all his estate and the interest in the property, then certainly the assignee could not have 
maintained the suit.” 


In Bhagwat Daxjal Singh v. Dchi Dayal Sahu,{ 2) a Hindu widow entitled to a woman’s 
estate under the Hindu law bad sold the properties to X under circumstances not bind¬ 
ing on the reversioners. After the death of the widow the reversioners sold the property 
to Y who sued along with reversioners to recover possession from X of the said proper¬ 
ties on the ground that the sale in favour of X by the widow was not binding on the 
reversioners. It was held by their Lordships of the Privy Council that the suit would 
lie.(3) The question that was raised before their Lordships was, however, whether the 
transfer to Y was void as being champertous, and not whether it was a mere right 
to sue. 


Dickinson s case has been followed by the 'Calcutta High Court in the undermen¬ 
tioned case.(4) The facts of the case were that an cx parte decree for rent was passed 
and a sale in execution thereof was held. After the sale was confirmed, the defendants 
transferred the property to X who applied to set aside the decree and sale on the 
ground of fraud. It was held following Dickinson s case that where a transfer is made of 


Section 6 — Note 19 

1 . 1956 Mad 681 (6S2) [AIR V 43 C 217k 

1935 Cal 751 (752) [A I R V 22] (DB). (Right to 
take accounts is not assignable but preliminary 
decree directing accounts to be made is assign¬ 
able.) 

2. 1941 Mad 480 (480) [AIR V 28] (DB). 

t 1921 Mad 56 (57) [AIR V 8] : 44 Mad 539 (DB). 

1916 Pat 10 (11) [AIR V 3] (DB). 

f 1914 Cal 60 (63) [AIR V 1] (DB). 

2a. 1956 Mad 681 (6S2) [AIR V 43 C 217]. 

1955 Mad 165 (168, 169, 170) [A I It V 42 C 41] : 
ILR (1955) Mad 1122 (DB). 

3. 1921 Mad 56 (57) [AIR V 8] : 44 Mad 539. 

4. 1951 Mad 628 (629) [AIR V 3S C 180] (DB). 


5. 1954 Cal 129 (131) [AIR V 41 C 43k 

Section 6 — Note 20 

1. (1866) 35 L J Ch 371 (375) : '1 Eq 337 : 14 

W R (Eng) 412 : 147 R R 147. (Prosser v. 
Edmonds, (1834-42) 160 E R 196, Dis¬ 

tinguished.) 

2. (’08) 35 Cal 420 (426, 427) (PC). 

3. The following cases must betaken to be not 
gnrd law in view of the Privy Council deci- 

si*}it • 

1917 Lah 222 (223) [A I R V 4]. (31 Cal 433 

which was reversed by the Privy Couiwi wa& 

relied upon.) . 

(’09) 1909 Pun Re No. 67, p. 219 ( 220 ) (DB). 

4. 1933 Cal 454 (456) [AIR V 20] (DB). 
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the.property which is the subject-matter of the litigation it cannot be said that a mere 
right to sue .s transferred. See also the undermentioned case(5) holding a similar view 
JBut a contrary view was token by the Patna High Court in the undermentioned 
case.(oa) Tlie^ facts were that A made a gift to X and subsequently conveyed the 

^. i .. i . .. ^ • of fraud, etc. It was held 

•Without any discussion of the question, that the option to sue to avoid the gift which 

belonged to the transferor could not be transferred. It is submitted that the view is not 
correct. * 

Where a guardian alienates the property of a minor, and the latter after 
attaining majority purports to transfer the property to X, there is a conflict of views 
as to whether X can sue to set aside the alienation by the guardian. 

According to one view he cannot, for the reason that what was purported to be 
transferred to A was only a mere ricjht to sue which could not be transferred (G) In the 
Mton.ion.d oase(7) it ,,» held that he can, provided the transfer LSblIt 

w thin thiee years of the transferor’s attaining majority. A third view is that where 

A :“r r /l n0 SUe t0 S6t aside , tl,e sale by the guardian within the time limited by 
tqruW f ^ ,mitation Act d908) (corresponding to Art. GO of Limitation Vet 

19G8) lie cannot thereafter transfer any property to a third person for bis i-i-ht to 

property is extinguished at the expiry of the limitation period: the attempted transfer 
in such a case wil be a mere right to sue.(8) In Ilanmantappa v. DauIappaFakn 
^ppa,(d) where the manager of a joint Hindu family consisting of himself and his 
minor brothers alienated the family properties and the minor after attaining majority 

Sd S S ? ng f in . the P roperty to X ^ sued to set aside the alienation, it was 
eld that the tiansfei by tbe quondam minor was not a mere right tn qua T™ 

•similar case, it was held by the Madras Higl, Court that the transferee could sue for 
manager.(10)^ reC ° Very P ° S3eS310n without settiu S ^ide the prior sale by the 

It is submitted that the view that where a minor, who has attained majority, 
purports to transfer the property itself for consideration to a third person bXre hU 
right to set aside the alienation of such property by his guardian is Wd by l2 i^ 
the transfer is only of a mere right to sue is not sound on principle. Y 

Where a suit was brought by the transferee from the guardian against the 
•assignee of the property from the minor it was held by the Kerala Hh'h Cm t ti ! 
whether the right of the minor to sue to set aside the transfer was a mere rijht to sue 
which could not be transferred or whether it was otherwise, the assignee was entitled 
to put the transferee to proof that the transfer was binding on the property in his 

“ ot “ el “ n8 " y ,<,1 “ I by snit but ™ “ 1 >- «■= 


• 1924 Oudh 62 (64) [AIR V 11]. (Transfer of 
a property—Owner’s title in dispute—Valid.) 

[See oho 1940 Mad 16 (16) [A I R V 27]. (Be- 
namidar releasing right in property claimed by 
him in suit in favour of real purchaser—Latter 
can file appeal against dismissal of benamidar’s 
suit:— Release deed does not offend against S. 6 
(e) of Transfer of Property Act.)] 

5a. 1922 Pat 514(525) [AIR V 9]: 2 Pat 52 (DI3). 

'G 1989 Cal 460 (464) [AIR V 26b 

1938 Bom 42 (45) [AIR V 20] (DB). 

7. 1929 Mad 313 (314) [AIR V 16] (DB). 


[S« niso 1951 Mad S17 (821) [AIR V 38 C 2831 
(Alienation by guardian — Ex-minor transl 

X n ?n S I , at f rest - It is not transfer of mere 
n c ht to sue but interest in property, though 

tion )]' my ^ neCeSSUry t0 set aside aliena- 

8 . 1939 Oudh 122 (125) [AIR V 261 

t 1929 Mad 313 (319) [AIR V 16] (DR). 

9. 1934 Rom 234 (239) [AIR V 21] (DB) 

wsnss ss [ , a “, j n ° 2s *j- < Am 

1 1. 1957 Kerala 96 (97) [AIR V 44 C 54] 
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21. Right to sue for accounts. — The right to a sum of money which has 
become due is a right to a debt or actionable claim.and is ‘‘property.”(l) A right to a 
sum of money which has not, but which may , become^due in the future is a mere right 
to sue.(2) A sum of money may have become due even though the exact amount due 
may have to be ascertained only by taking accounts.(B) Thus, where the manager of 
common property has collected the profits of the property, the right of the co.sharers to- 
a share of such profits is a right to sue for a sum of money which has become due, 
though the exact amount due has to be ascertained only by taking accounts. In such 
cases where the right to the money which has become.due is itself transferred, and 
along with it, the right to sue for accounts, the latter right cannot, on the principles 
stated in Note 16. be said to be a mere right to sue.(4) On the same principle it has- 
been held that the transfer of a right to monies due by an agent to the principal after 
taking accounts, is not a mere transfer of a right to sue for accounts.(5) See also the 
undermentioned cases(6) to a similar effect. A contrary view has been held, namely, 
that a right to sue for accounts even though transferred as part of the transfer of the 
property itself to which such account has reference is a mere right to sue.(7) It is- 
submitted that this view is not correct. 


22. Right in partnership. — A partner’s share in the partnership business is- 
property and can be validly transferred. The right to sue for accounts is an incident 
of such property and a transferee of the partner’s interest in the partnership gets also a^ 
right to sue for accounts. It cannot be said that what the transferee gets underpins 
transfer is only a mere right to sue.(l) 


(Assignee held entitled to call mortgagee to 
proof that mortgage was binding.) 

Section 6 — Note 21 

1. See Note 16 and Section 3, Note 22. 

2. Sec Note 16. 

[See also (’08) 30 All 246 (247) (DB). (Profits 
that may become due in future are not attacha¬ 
ble.)] 

3. 1934 Mad 461 (463) [AIR V 21]: 57 Mad 1074 
(DB). 

4 1953 Nag 335 (337) [AIR V 40 C 144] : I L R 
(1953) Nag 764. (Where the income from Jagir 
has been received by the certificate bolder the 
sharers can validly assign their right to take 
accounts of their share in the income of the 
Jagir.) 

1933 Mad 710 (710) [AIR V 20]. 

1927 Nag 377 (377) [AIR V 14]. 

41926 Nag 396 (398) [AIR V 13] : 22 Nag L R 108 
(DB). (AIR 1924 Cal 1047, Dissented from.) 
1925 All 765 (766) [AIR V 12]. 

1920 Oudh 219 (219) [AIR V 7]: 23 Oudh Cas 384 

(DB). 

1918 Oudh 374 (375) [AIR V 3] (DB). 

[But see 1924 Nag 284 (284) [AIR V 11]. (Sub¬ 
mitted not correct.)] 

1948 Mad 458 (459) [AIR V 35 C 220]. (Agent for 
management of property — Claim against agent 
for balance due after rendering accounts — 
Claim is not mere right to sue.) 

S. (’47) 1947 Marwar L R (Civ) 21 (24). (State¬ 
ment of account submitted by agent — Account 
showing certain sum as due from him Assign¬ 


ment of such debt is not assignment of a mere 
right to sue). 

1933 Cal 461 (462) [AIR V 20]. (Dissenting from 
1924 Cal 1047 [AIR V 11].] 

1918 Cal 445 (445) [AIR V 5] (DB). 

6 . 1934 Mad 461 (463) [AIR V 21]: 57 Mad 1074 
(DB). (Where at the time of the assignment a 
liquidated amount had become due to the assig¬ 
nors of the plaintiff, the asssignment of a right 
to recover this debt is more than a mere right 
to sue for accounts and it does not therefore 
offend the provisions of S. 6 (e), T. P. Act. The 
mere fact that a calculation will have to be 
made before determining the exact amount does 
not make that amount any the less a debt due 
to the assignors validly assignable in law.) • * 

(’13) 18 Ind Cas 138 (139,140)(DB) (Mad). (Right 
to sum actually due but fraudulently concealed 
and not accounted for.) 

7. 1926 Nag 357 (358) [AIR V 13]. (A I R 1924 
Cal 1047, Relied upon. But that case was dis¬ 
sented from in AIR 1926 Nag 396). 


Section 6— Note 22 

1929 Mad 641 (646) [AIR V 16] : 52 Mad 56* 
"B). (Attachable under S. 60, C. P. C.) 

>5 Sind 72 (75) [AIR V 12]. 

>4 Nag 145 (146) [AIR V 11]. 

3) 13 Mad 447 (449) (DB). TTor7PO ,. 1 

\ee also 1950 Mad 824 (827) [AIR V 37 C 34o]. 
Transfer during pendency of appeal of interest 
n partnership including right to continue- 

ippeal in case of transferor s death 
s of tangible interest in partnership and 
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23. Clause (f) - Public office. - An “office" is a position which has some 
duties attached to it.(l) A public office is a position which has a public duty attached 

to it. It does not matter whether the person holding the office receives any fee or 

salary for the performance of such duty or-whether he receives it from the Government 

or otherwise.!2) The duty must be a public duty in the strict sense of the terms. It is 

not enough that the due discharge of the duties of the office should be for the public 
benefit in a secondary and remote sense.(3) 

a rc I(i 1S . an es ® ential characteristic of a public office that it cannot be divided (3a) 

An office of worship in a temple which is capable of being divided according to the 

custom is not a public office subject to the prohibition in this clause.(3b) As to whether 
Noti 8 ^ ° f W ° rShiP ““ be transferred under th e Hindu law, see Note 2a. See also 

The principle underlying the prohibition of a transfer of a public office is that 
it is against public policy that a person chosen to a public office for qualities personal 
to himself should be able to substitute another person in his place.(3cc) 

The prohibition of a transfer of the salary of a public officer is also based on 
rc nd o 3 bs^e U d llC P ° 1Cy ' 3C In The Cor P° ration °f Liverpool v. Wright,(i) Wood 

“Nobody can deal with the fees of a person who holds an office of this description, because 
the law presumes with reference to an office of trust, that he requires the payment which the 

law has assigned to him for the purpose of unholding the dienitv and norfmC;™ , I, 

not allow him to part with any portion* 

either to appointer or to anybody else.Any attempt to ossicm P *• °/ ^ ose fees 

his office is illegal on the ground of public policy, and held, therefore, to^e void ”° * ° ^ ° £ 

observe?- GrmfM V> ^ Dean & Can0m ° f Windsor,(5) Lord Langdale, M. E., 

“Now if it had been made out that the duty to be performed hv i , • ■, 

in any way connected with the public service, I should have thought it rightWh ^ °* 
seriously to that argument, because there are various cases in which public duties ^ * V ®7 
in which it may be against public policy, that the income arkine for th , ' concerDed > 

duties should be assigned; and for this simple reason, because the public is mte^teT^oVoffiv 


transferable right to sue notwithstanding the 
fact that suit stood dismissed at the time of 
tranefer.)] 

Section 6 — Note 23 

1. See A. I. R. Commentaries on the Code of 
Civil Procedure 7th (1963) Edn. S. 9 Note 35 

1964 Andh Pra 465 (466) [AIR V 51 C 124]. 

2. 1964 Andh Pra 465 (466) [AIR V 51 C 124]. 
(1828; 130 E. R. 995 (1001) : 1 Beng N C 222, 

Henly v. The Mayer and Bengesses of Lyme. 
[See also (’01) 28 Cal 344 (346) (DB). (Per¬ 
son immediately auxiliary to the otlicer e. g., 
peon attached to office of Superintendent Salt 
Department is public servant.)] 

3. (1891) 60 L J Q B 397 (399) : (1891) 1 Q B D 
594 : 64 L T 117 : 39 W Ii (Eng.) 464. In re 
Mirajns , (Clergyman is not public servant). 

3a. AIR 1964 Andh Pra 465 (467) [A I Ii V 51 
C 124]. 

1948 Bom 233 (234) [AIR V 35 C 63] : ILR (1947) 
Bom 789(DB). (No office which is capable of 
being divided can be treated as a public office 
at all.) 


IdB) 1957 Andh Pra 876 (877) tAIR V 44 0 269] 

Trn^ (DB) (234) [AIR V 35 ° 63] : ILR t 194 ?) 

3cc. 1964 Andh Pra 465 (467) [AIR V 51 C 124] 
3c. 1964 Andh Pra 465 (467) [AIR V 51 p 

'K S 157 > v «*■' >«:■■ na u4 

640 (Assignment by a municipal servant cf a 
portmn cf his salary held opposed to the provi¬ 
sions of this section—Case under S. 60, CPC) 

19 1 4 5 (OB') 3 fp,if 2> [ . AIR , V 28 * ILR (I94i) Bern 
41o (DB). (lostmans salary is not assignable.) 

+• 1 '***) 28 L J ( N s ) Ch 868 (871) ‘ 7 W R 
(Eng) 728 : 123 R R 151. V W R 

[ 269l“mB 1 ) 95 f 7 p AUdh C a 876 (877) f AIR 44 C 
2b9J (DB). (Presumption is that emoluments 

are required for enabling holder to perform 

duties of office in proper manner.) P 

S B B 279 48 E R 1292 U294) 1 2 Beav 544 ! 60 • 
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in the performance from time to time of the duties, but also in the fit state of preparation of 
the party having to perforin them.”(6) 


As to the attachability of such salaries in execution of decrees, see S. GO of the 
Code of Civil Procedure. 

It has been held that the right of a person, who has subscribed to a provident 
fund, to the provident fund amount is not ‘ salary” but is an actionable claim which 
can be transferred; it is a right to get a definite sum out of the provident fund arising 
out of an obligation created by the rules of the provident fund.(7) 


It lias been held in the undermentioned case(S) that an agreement by a person, 
who was later appointed a public officer, in favour of his elder brother to pay the latter 
a specified sum every month after he had commenced to earn income in consideration 
of his having been brought up and educated by the latter was not hit by this clause, as 
the agreement did not of its own force assign or effect a transfer of any part of his 
salary but only related to his income and he need not have paid the amount from his 
salary alone. 


As to transfer of a priestly office, see Note 2a. 


24. Clause (g) — Pensions. — The word ‘‘pension” has not been defined in 
this Act or even in the Pensions Act (XXIII of 1871). But it has been held under that 
Act that in order to constitute a grant a ‘‘pension,” two essentials are necessary— 

(1) It must be a periodical allowance, and 

(2) it must be a grant, not in respect of any right, privilege , perquisite or 

office but on political considerations , or on account of past services or 
present infirmities or as a compassionate alloicance.(l) 


The word “pension” used in cl. (g) of S. GO of the Code of Civil Procedure, 
1908. has also been construed as having the same meaning as it has under the Pensions 
Act.(2) The same meaning must be given to the expression in this Act also.(2a) 


A grant of sum of money(B) or land revenue(4) or 


6 . [See cho (1790) 1 R R 791 (792): 2 Drew & 
East. 6S1 :3TB G81 Flarti/ v. Odhhim.~\ 

1941 Bom 389 (392) [AIR V 28] : I LB <1941) 
Bom 415 (DB). (Public servant getting salary 
below attachable limit — Agreement with credi¬ 
tor for attachment and deduction of part every 
month is illegal.) 

[See also Snell, Principles of Equity. 11th 
Edn., page 89.] 

7 . 1935 Cal 756 (7581 [AIR V 22] : 63 Cal 578 
(DI3). 

S. 1960 Mad 188 189. 190) [A I R V 47 C 58] : 
I L R (1960) Mad 87. 

Section 6 — Note 24 

1. (’62) ILR (1962) Andh Pra 1103 (1107) (DB). 
(’82) 4 Bom 432 (436) (FB). (Toragaras hak is 
not pension.) 

1929 All 781 (786) [AIR V 16] (DB). (Per Sen J. 

—Grant of land revenue is not pension.) 

1922 All 22 (2.3) [AIR V 9] : 44 All 354 (DB). 

(’09) 31 All 382 (385) (DB). 

(’07) 30 Mad 153 (154, 155) (DB). (Grant of land 
revenue is not pension.) 

(’02) 1902 All \V N 161 (162) (DB). (Assigned 
Government revenue or profits from estate is 
not pension.) 


2. (’92) 16 Bom 537 (540) (DBi. 

(’84) 7 Mad 191 (195) (DB). (Grant of land free 
of revenue does not come within purview of 
Pensions Act.) 

2a. 1931 PC 160 (161) [AIR V 18 ] : 58 Ind 
App 215: 59 Cal 1. (Rent drawn as limited 
owner of property is not pension.) 

1929 All 781 (786) [AIR V 16] (DB). 

3. (’82) 5 Mad 272 (273) (DB). (Bonus to officer 
compulsorily retired on account of reduction in 
public service.) 


(’07) 30 Mad 153 (155) (DB). 

50 Nag 134 (134) [AIR V 17]. (Sum payable by 
ovornment as compensation for Jagir lan 
.ken over by Government.) 

50 Lab 816 (817) [AIR V 17] (DB). (Pattidarl 

\gir in Ambala District.) y 

19 All 781 (786) [AIR V 16J (DB). (Per Sen J., 

2) 1902 All \Y N 161 (1621 (DB). (Share of 
venue in Gursnir estate in Jlmnsl District.) 

9) 1S78 Pun He No. 27, P . 114 (116). (Revenue 
•anted for the benefit of the shrine is not a 

ZfaUo ('091 4 Ind Cas 1057 ( 1057 ) (DB)(Mad). 

Unenfranchised inam can be attached.)J 
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land(5) is not a pension as it is not a periodical allowance. A tora.garas hak is not a 

pension as it is a grant in respect of a right, privilege, perquisite or offiee.(C) A grant 

by the Government of annual sum of money as compensation for resumption of the 

grantee’s land is not a pension(7) for it is not granted on political grounds or for past 

services or present infirmities or as a compassionate allowance, but on account of a 

right. A malikana allowance payable from a Government treasury is in the nature of 
=a pension.(8) 

A pension granted by Government by virtue of a treaty obligation contracted 
with another State(9) or for other reasons of State is a political pension.(10) A jaghir 
-may be a political pension.(lOa) Political and other Government pensions are incapable 
of transfer so long as they are in the hands of Government, notwithstanding the fact 
■that the amounts have become dueX 11) The character of the fund remains unchanged 
so long as it remains unpaid in the hands of the Government! 12) but once the money 
is received by the pensioner it becomes capable of transfer.(13) 


Allowances not granted by Government are not “pensions” within the 
of this Act. 


meaning 


The transfer of a pension is prohibited on grounds of public policy. It is 

founded upon the idea of ensuring the enjoyment of the pension by the pensioners in 

•comfort! 14) In Lucas v. Uarris{ 15) the question was whether the pension of an 

Indian Army Officer was attachable in execution of a decree in view of the Army Act, 

1881, under which all assignments of and charges on pensions were rendered void! 
Lopes, L. J., observed : 


“It is beyond dispute that the object of the Legislature was to secure for officers 
-served their country a provision which would keep them from want and would enable them 
respectable social position.” 


who had 
to retain 


[See however 1914 Lah 345 (347) [AIR V 1] : 
1914 Pun Re No. 86 (DB). (Assignment of 
land revenue may be a pension.) 

1930 Lah 904 (905) [AIR V 17] (DB). (Do.)] 

5. 1934 All 973 (974) [AIR V 21]. (Muafi 
Rights.) 

1915 Oudh 65 (69) [AIR V 2] : 18 Oudh Cas 168 
(DB). (Grant of land in consideration of former 
rights.) 

1914 All 475 (476) [AIR V l] : 36 All 318 (DB). 
(Grant of absolute estate.) 

<’ll) 33 All 580 (582) (DB). (Muafi grant of 
land.) 

{’09) 31 All 382 (385) (DB). (Grant of land in 
lieu of pension.) 

(’04) 26 All 617 (621) (DB). (Zamindari granted 
as reward for services.) 

6 . (1859) 8 Moo Ind App 1 (41) (PC). 

{’80) 4 Bom 432 (436) (FB). 

7 . 1926 All 521 (522) [AIR V 13] (DB). 

(’04) 8 Cal W N 665 (666) (DB). 

{’87) 9 All 213 (218). 

(’77) 1877 Bom P J 261 (DB). (Grant as com¬ 
pensation for office abolished.) 

[See also (’51) 1881 All W N 147 (147) (DB).] 

3. (’12) 13 Ind Cas 194 (194) (DB) (All). 

9. (’91) 18 Cal 216 (223) : 17 Ind App 181 (PC). 
{’46) 36 Trav L J 9 (14) (DB). (Periodical pay¬ 
ments made by State of Travancore to Rajas 
of Pandalam under an obligation undertaken 


by treaty.) 

*?. M . ad 604 (607) [AIR V 14] : 50 Mad 
ai (DB). (Allowance granted to ex-Maharaja 

of Paunna under Reg. Ill of 1818 is a political 
pension.) * 

( 98) 21 Mad 105 (108) (DB). (Allowance to the 
Zamorin of Calicut.) 

(’® 8 ) 1 Oudh pas 170 (171). (Pension awarded 

* he de< ] d of ‘rust, dated the 23rd November 
.1889’ on the part of Mohammad Ali Shah, Kin^ 
of Oudh.) ° 

(’60) 4 Mad H C R 277 (279) (DB). (Allowance 
granted to the descendants of the Nawab of 
Karnatic.) 

(’67)7 SuthWR 169 (169) (DB). (Stipends by 
Government to Mysore family ) 

P™'R^ 4 o. 181,1 [A ‘ S V 11 : 

5” 5“ H 0 B 8,1 m '-'*•» 

12. (’02) 26 Mad 69 (71) (DB). 

13. (’77) 1877 Pun Re No. 87, p. 233 (234) 

14. 1929 All 781 (787) [AIR V 16] (DB). 

[6^ aiso (’62) il R ( 196 2) Andh Pra 1103 (1108) 
(DB). (lenslon of a jagirdar cannot betaken 
into consideration in determining payin- ca “ 

ActT HydCrabad Jaglr ^ebt P ltt!eme P nt 

15. (1886) 56 L J Q B 15 (20) : 18 Q B D 127 * 

55 L T 658 : 35 W R (Eng) 112. ^ 127 ’ 


4 T. P. 19. 
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25. Clause (h).—This clause deals with three classes of cases : 

(1) where the transfer is opposed to the nature of the interest affected 

thereby ; 

(2) where the object of, or consideration for, the transfer is unlawful ; and 

(3) where the transferee is legally disqualified to be a transferee. 

The first class deals with property or interests which are known as res extra 
commercium — that is, things which cannot be the subject of commerce or traffic.(l) 
The second class is a logical result of the rule of law that a contract for an unlawful 
object or consideration is void, for, every transfer of property is preceded by a contract 
and if the contract is void, the transfer which is based upon such contract must also be 
void. The third class rests upon the impossibility of transfer, inasmuch as a transfer 
must necessarily pass property from one to another and it is impossible to pass 
property to a person to whom it cannot legally be passed. 

26. Transfer opposed to the nature of interest affected thereby. — If, 
by the transfer, the nature of the property is injuriously affected, the transfer, in so 
far as it is so affected, is void. A temple, for instance, is meant to be a place of public 
worship. A transfer thereof resulting in its ceasing to be a public place of worship 
would be opposed to the nature of the property and is, therefore, prohibited. As 
another instance may be mentioned the transfer of the emoluments attached to am 
office. The transfer will result in the property transferred ceasing to be “emoluments” 
of the office which are intended to keep the office-holder from want and thus enable 
him to discharge his office properly. Such a transfer is, therefore, prohibited by the 
section(l) and would be opposed to public policy. Where, however, the right to receive 
a sum of money is independent of the office, there is no bar to its being alienated.(2) 
It has been held that the transfer of the crops on the property which constitutes the 
emoluments of a temple priest and which are at his absolute disposal is not opposed to 
public policy and does not violate the provisions of clause (h).(3) 

26a. Transfer of service tenures. — Grants for service may be of three 


classes : 

(1) Grants of lands as emoluments attached to an office. 

(2) Grants to individuals and families, subject to the performance of services 

of a public nature by the grantees and so long as the services are 


performed.! l) 

Section 6 — Note 25 

1. 1916 Cal.269 (270) [AIR V 3] : 43 Cal 28 
(DBA (Right to share offerings made to deity 
in Hindu temple.) 

Section 6 —Note 26 


receive offerings at temple—No connection with 
any priestly or other duty requiring qualifica¬ 
tion of personal nature—Right can be transferr¬ 
ed—Offerings at a mela are received not because 
of any service rendered but because the reci¬ 
pients are owners of the land on which the mela 


1. 1958 Andh Pra 286 (288) [AIR V 45 C 80]. 
1943 Lah 285 (267) [AIR V 30]. (Emoluments of 

priestly office.). 

1928 All 721 (724, 726) [AIR V 15] : 50 All 394 
(DB). 

(’66) 6 Suth W R 129 (129) (DB). (Rents of 
ghatwalee tenure held for purpose of public 
services are not liable for former ghatwal’s 
debts.) 

[See also (’01) 28 Cal 483 (485) (DB). (Future 
rents and profits that may be due to ghatwal 
cannot be attached.)]'- 

2. 1943 Lah 265 (267) [AIR V 30]. (Right to 


is held.) , XT? 

1942 Lah 2S4 (286) [AIR V 29] : ILR (1943) Lah 
780 (DB). (Right to receive offerings at a temple, 
which is independent of any obligation to 
render services involving qualifications of a 
personal nature, is transferable.) 

1932 Bom 257 (259) [AIR V 19] (DB) 

1936 All 131 (133) [AIR V 23] : os All 4o7 (DB). 

3. 1957 Andh Pra 349 (350) [AIR V 44 C 111]. 


Section 6 — Note 26a 

1941 Mad 217 (224) [AIR V 28] (DB). 

)1S Bom 115 (115) [AIR V 5] 4o Bom 37 (DB). 
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(8) Grants to individuals or families subject to the performance by the 
grantees of services of a personal nature. 

On the principle stated in Note 26 the transfer of the land granted in the first 
class of cases would clearly be opposed to the nature of the interest transferred and 
is, therefore, prohibited.(2) 


Even in the second class of cases it has been held that the transfer of the pro¬ 
perty burdened with service is opposed to the nature of the interest transferred, and 
is prohibited by this clause.(3) As was observed by Schwabe, C. J„ in Anianeii'lu v 
Venugopal Bice Mills :(4) 

“The right to enjoy the property is as long as the inamdar renders services in the per¬ 
formance of which the public have an interest. If the inamdar sold the property, it is obvious 
that he would in all probability no longer perform the services and further, it is quite opposed 
to the nature of his interest and his duty, namely that he should enjoy the produce of the land 
as salary for the public services he has to render, that he should sell it or alienate it, leaving 
himself without the means of subsistence and without further interest in the place or in th» 
performance of the services.” “ e 


But a transfer by way of a lease of the land so granted is not bad, for in such a case 
the grantee provides himself with what was intended he should have, namely, a sub. 
sistenee out of the land. Such a transfer is, therefore, not opposed to the nature of 
the interest affected by the transfer.(5J It has also been held in some eases(aa) without 


2. 1928 P C 177 (178) [AIR V 15] : 55 I A 249: 

7 Pat 744. (Ghatwali tenure attached to office 

of ghatwal.) 

1924 P C 5 (13) [AIR Y 11] : 3 Pat 183 : 51 Ind 

App 37. (Do.) 

t(’83) 9 Cal 187 (204, 208) : 9 Ind App 104 (PC). 

(Do.) 

(’82) 9 Cal 388 (388) (DB). (Do.) 

(’68) 1 Beng L R (S N) 7. (Do.) 

(’02) 29 Cal 227 (231) (DB). (Do.) 

(’18) 48 Ind Cas 335 (335) (DB) (Cal). (Do). 

+1933 Pat 117 (119) [AIR V 20] (DB). (Do.) 

(’85) 8 Mad 249 (259) (FB). (Oflice of Karnam.) 

1925 Pat 210 (212) [AIR V 12] : 3 Pat 915. (But 

ghatwali tenures may be alienable by custom.) 

[See also 1951 S C 288 (290) [AIR V 38 C 49] : 
1951 S C R 534 : 30 Pat 931. (Goverment Ghat- 
walis created by the ruling power in favour of 
a person required to render Ghatwali services 
to it have been uniformly held to be inalien¬ 
able.) 

(’58) (1958) 2 Andh W R 14 (15). (Carpenter 
service inams are not liable to be transferred.) 

(’57) 1957 (1) Mad L J 164 (165). (A sale in 
court auction of an interest in a blacksmith 
service inam land is void ab initio under S. 5 
of Act 3 of 1895. Such an alienation is against 
public policy and docs not confer any rights 
on the purchaser.) 

(’56) 1956 Andh W R 314 (315). (A gift deed 
alienating carpenter service inam land is 
invalid.) 

1938 Pat 431 (432) [A I R V 25] (DB). (In 

order to demonstrate that a tenure is not trans¬ 
ferable, it would have to be shown that the 
tenure-holder occupied something in the nature 
of an,office rather than the mere enjoyment 
of property.) 


(12) 39 Cal 696 (701) : 39 :ind App 133 (PC) 

(Diwan tenure which is similar to ghatwali" 
tenures.)j 

3 11922 Mad 197 (198) [AIR V 9] : 45 Mad C29 
(I? H )• 

1958 Andh Pro 286 (288) [AIR V 45 C 80] 
Purohit service inam - Inam-holder creating 
lease of property for 50 years without reserva¬ 
tion of annual rent-Lessor also leaving villas*, 

—Transaction held was voidable and did not 
bind successor-]n-oliice.) 

S 14 !!! 4 !; 1 ® 1 [AIR V 33 c 41] : I L R 

(1946) Nag 112. (Inam granted for maintenance 
of grantee in order to enable him to perform the 
services of Kazi.) 

1941 Mad 217 (224) [AIR V 28] (DB). (Do ) 

ft* ( 86 , 9 ) [AIR V 26] : ILR (19 40) Mad 
123 (DB). (Desabandam inam.) 

1936 Mad 559 (559) [AIR V 23], (Temple service 

1925 Mad 1155 (1156) (AIR Y 12] (DB). (Do ) 

[toe also (’16) 34 Ind Cas 672 (673) (Ou 
(Rent-free grant in lieu of service.)] 

4.1922 Mad 19 <(198) [AIR V 9]: 15 Mad 620(FB) 

5. (’71) 15 Suth W It 38 (40) (SBl (Ghatwal can 
lease out ghatwali property for liis lifetime but 
not l nperpetuitv.) 

f l922 Mad 197 ‘(199) [AIR Y 9] : 45 Mad 620 

(IB). (Per Schwabe, C. J.-Obiter.) 

1958 Andh Pra 280 (288) [AIR V 45 C 80]) 

1928 Mad 35 (37, 38) [AIR V 15] (DB). (Lease is 

not void but only voidable-But permanent or 
long lease practically amounting to alienation 
and effectually placing income beyond the dis- 
posal of holder of oflice would be void ) 

1925 Mad 1155 (1156) [AIR V 12] (DB). 

5a. 1915 Mad 554 (555) [AIR V 2] (DB). 


dh). 
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reference to the principle above stated that the alienation, if made, will be good for 
the lifetime of the incumbent of the office, and in some other cases(ob) that an aliena¬ 
tion will be valid by custom. 

Where lands have been granted for the performance of services of a public 
nature, but the services have come to an end, there is no bar to the land being 
alienated.(G) So also where lands are attached to an office, but the office is put an end 
to, there is no bar to the alienability of the land.(7) 

As to the third classes of grants above mentioned it has been held that the 
lands so granted are not inalienable.(8) 

The question into what class a particular grant falls depends upon the facts of 
the particular case.(9) 

See also S. 105, Note 69. 


27. Transfer for unlawful object or consideration—General. —Section 23 
of the Contract Act, 1872, runs as follows : 

“23. The consideration or object of an agreement is lawful, unless— 
it is forbidden by law ; or 

is of such a nature that, if permitted, it would defeat the provisions of any law ; or 
is fraudulent ; or 

involves or implies injury to the person or property of another ; or 
the Court regards it as immoral, or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is said to be unlawful. 

Every agreement of which the object or consideration is unlawful is void.” 

Every transfer inter vivos is preceded by a contract to transfer and if such 
contract is void as being for an unlawful object or consideration within the meaning 
of S. 23 of the Contract Act, the transfer which rests upon such contract must also be 
void. (See Section 4, Note 4.) This is what is enacted in this clause. 

It does not, however, necessarily follow that the transferor, in a transfer made 


for an unlawful object, is entitled to get back the property transferred from the trans¬ 
feree. Where the unlawful object is carried out , he cannot get back the property, not 
on the ground that the transfer becomes legal, but on the ground that the Court will 
not help a particeps criminis.il) The maxim applicable in such cases is ex dolomalo 


(’09) 5 Nag L R 15 (16). 

(’05) 15 Mad L Jour 10 (11) (DB). 

+(’82) 6 Bom 596 (597) (DB). 

5b. 1951 8 C 288 (290) [AIR V 38 C 49] : 1951 
SCR 534 : 30 Pat 931. (A zamindari Ghatwali 
tenure originally could be transferred with the 
consent of the Zamindar or if authorised by 
custom. Now with passage of time consent will 
be assumed in the absence of objection from 
Zamindar.) 

(’84) 10 Cal 677 (684) (DB). (Ghatwali in Khar- 
agpore is transferable with the assent of the 
zamindar.) 

■f ’(88) 15 Cal 471 (482) : 15 Ind App 18 (PC). 
(Do.)— Confirming 10 Cal 677.) 

1935 Pat 306 (327) [AIR V 22] : 14 Pat 70 (DB). 
(Do.) 

6. 1914 Bom 181 (183) [AIR V l] *. 38 Bom 272 
(DB). 

7. 1925 Pat 210 (212) [AIR V 12] : 3 Pat 915. 
1925 Pat 346 (351, 352) [AIR V 12] : 4 Pat 272 

.my 


8 . (T2) 13 Ind Cas 190 (190) (DB) (Mad). 

(Service inam for palanquin-bearer service 

Alienation not against public policy.) 

9. 1918 Bom 115 (116) [AIR V 5] : 43 Bom 37 

(DB). 

[See also 1951S C 288 (290) [AIR V 38 C 49] : 1951 
S C R 534 : 30 Pat 931. (To determine whether 
the tenure in question is a Government Gbat- 
wali tenure which could not be alienated or is 
a Zamindary Ghatwali which could be alienat¬ 
ed with the consent of the Zamindar or when 
allowed by custom it /is necessary to refer to 
the grant by which the tenure was created.) 

(’91) 1891 Bom P J 234 (DB).] 

Section 6 — Note 27 

1. 1940 Pat 573 (576) [AIR V 27] : 19 Pat 

424 (DB). (Transfer in consideration of witn- 

drawal of pending criminal prosecution against 

transferor.) 

1938 Lab 732 (734) [AIR V 25]. 

1933 Bom 209 (212) [AIR \ 20] (DB). 

1929 Rang 225 (225) [AIR 'S 16J. 

1923 All 453 (454) [AIR \ 10J. 
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non oritur actio no Court will lend its aid to a man who founds his cause of action 
upon an illegal or immoral act. The principle is also expressed in the maxim in pari 
delicto potior est conditio possidentis(2) and in the rule that in such cases the estate 
should “be where it falls ”(8) This rule, however, should not be extended to the class 
of innocent trustees and executors. Thus, where the owner of a house lets out the 
property to the defendant for the immoral purpose of running a brothel, the executors 
and trustees of the will of the owner, who were not in pari delicto or particc.ps 
criminis can sue to eject the defendant on the basis that the transfer is void.(3a) 

Where the unlawful object is not carried out or the transferor is not as guilty 
as the transferee, or the effect of permitting the transferee to retain the property 
might be to defeat the provisions of any law, the Court will enable the transferor to 
get back the property even though he may thereby take advantage of his own wrong,(4) 
for the reason that that evil is trilling when compared with the evil of allowing ihe 
transferee to retain the property.(5) This principle is found enacted in S. 84 of the 
Indian Trusts Act, 1882, which runs as follows : 

“84. Where the owner of property transfers it to another for an illegal purpose and such 
purpose is not carried into execution, or the transferor is not as guilty as the transferee, or 
the effect of permitting the transferee to retain the property might he to defeat the provisions 
of any law, the transferee must hold the property for the benefit of the transferor.” 

This clause is inapplicable to cases where the object of the transfer is not unlawful 
but the transfer is ineffective on some other ground.(G) 


28. Consideration and object.—The word “object” does not mean the same 
thing as “consideration.” It means “purpose” or “design.”(l) Thus, if A , while in 
insolvent circumstances, assigns to B for a consideration of Rs. 100 paid, the benefit 


|1921 Mad 826 (827) [AIR V 8] : 44 Mad 329 
(DB). (Settlement in consideration of donee 
cohabiting with settlor.) 

1924 Mad 849 (849) [AIR V 11]. (Do.) 

(’05) 28 Mad 413 (419) (DB). 

(’98) 1898 Born P J 292 (DB). 

(’95) 19 All 35 (38) (DB).: 

(’81) 3 Mad 215 (222) (DB): 

•i*(1873) 21 W R (Eng) 878 (879) : 16 Eq 275, 
Ayerst v. Jenkins. 

(1866) 35 L J Ch 454 (456) : 1 Eq 626 : 14 L T 
350 : 14 W R (EDg) 510, Smith v. White. 

[See also (’54) 1954 All L Jour 566 (568) (DB). 
1924 All 668 (668) [AIR V 11] : 46 All 622.] 

2. 1932 Lah 503 (506) [AIR V 19] : 13 Lah 713 
(FB). 

1956 Andh Pra 225 (228) [AIR V 43 C 63] (DB). 
1940 Pat 573 (576) [AIR V 27] : 19 Pat 424 (DB). 
(1909) 5 Nag L R 146 (150). 

(1811) 34 E R 360 (361) : 11 R R 218, Osborne v. 
Williams. 

3. 1956 Andh Pra 225 (228) [AIR V 43 C 63] 
(DB). 

(1918) 87 L J K B 333 (336) : (1918) 1 KB 
223, Gascoigne v. Gascoigne. 

(1801) 31 E R 934 (942) : 5 R R 211, Mucklestom 
v. Brown. 

3a. 1958 Cal 713 (729) [AIR V 45 C 1831 : ILR 
(1959) 2 Cal 684 (DB). 

4. 1960 S C 213 (217) [AIR V 47 C 38] : (1960) 
1 S C R 861 : 39 Pat 186. (Fraud contemplated 
but not perpetrated — Public policy demands 


that defendants should not be allowed to per¬ 
petrate new fraud.) 

1956 Andh Pra 225 (227) FAIR V 43 C 63l (DB) 
1923 Cal 154 (155) [AIR V 10] (DB). 

1929 Bom 147 (151) [AIR V 16] : 53 Bom 321 
(DB). 

5. (’09) 5 Nag L R 146 (150). 

1932 Lah 503 (511) [AIR V 19] : 13 Lah 713 
(FB). 

6. 1930 All 1 (2) [AIR V 17] : 52 All 338 (FB). 
(’ll) 14 Oudh Cas 144 (146). (A transfer in 

breach of a condition is not unlawful or for 
illegal purpose.) 

(1900) 24 Bom 622 (625) (DB). 

(’10) 5 Ind Cas 581 (582) (DB) (Cal). 

[See also 1928 Oudh 35 (35) [AIR V 15]. (Decree 
declaring plaintiff to be entitled to “Shanka- 
lapdari ’ heritable, non-trausferable right in 
land a3 against talukdar—Plaintiff alienating 
land Held, Ihe condition in decree as to 
non-transferabilitv was meant for the benefit 
of the tilukdsr and not of the plaintiff him¬ 
self—The alienation could not be attacked by 
plaintiff or his heirs—It was not a transfer for 
an illegal purpose.)] 

Section 6 — Note 28 

1. (’07) 34 Cal 289 (292) (FB). 

1933 Bom 209 (212) [AIR V 20] (DB) 

(’06) 33 Cal 702 (710). 

[See also (1842) 11 LJQB 104 (106) : 2 QB 
851 : 90 R R 903, Thomas v. Thomas.] 
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of certain contracts in his favour, with the object of defrauding the creditors of A , the 
consideration is lawful, but the object is unlawful.(2) 

Both the consideration for and the object of the transfer must be lawful in order 
that the transfer may be valid.(8) A gift being a transfer without consideration no 
question as to lawfulness or otherwise of its consideration can arise at all. Therefore 
in judging the validity of a gift, the only matter which has to be considered is the 
nature of its object when it was actually made and if that object was lawful then it 
must be upheld. The fact that the facts as discovered laier would, if known to the 
donor at the time of the gift, have rendered the object unlawful is not sufficient to 
condemn the gift as invalided) 

29. Consideration partly unlawful.—Where the consideration for a transfer 
is partly legal and partly illegal, and the legal part cannot be separated or severed from 
the illegal part then the whole transfer is void.(l) But where the legal part can be 
severed from the illegal part, the transfer as to the legal part will be valid, but not the 
transfer as to the illegal part.(2) Thus, where a transfer is made both of transferable 
and of non.transferable occupancy lands, the whole transaction will not be void, but 
only so far as the non.transferable occupancy lands are concerned.(3) 

Where a part of the consideration is void but not unlaw fid, and the other part 
good, the transfer is not bad in any part.(4) 

See also section 4, Note 4. 


30. Forbidden by law.—An act is forbidden by law when it is either expressly 
prohibited or where a penalty is imposed by law for the commission of t’'e act.(l) A 
transfer prohibited by law is void.(la) Cases under this head arise principally in con. 
nection with the Excise Acts, which prohibit agreements to assign or sub-let licences 
granted under the Excise laws. A sub-letting of the licence in such case is void as 
being forbidden by law.(2) 


2. (’07) 34 Cal 289 (292) (FB). 

(’12) 14 Ind Cas 519 (520) (DB) (Cal). 

3. 1922 Mad 181 (182) [AIR V 9] : 45 Mad 778 
(DB). 

4. 1954 Trav Co 848 (351) [AIR V 41 C 118] : 
ILR (1953) Trav Co 1121. 

Section 6 — Note 29 

1. 1955 Cal 442 (445, 447) [AIR V 42 C 127) 
ILR (1956) 2 Cal 859. (Tenancy—Part of con: 
sideration receipt of selami prohibited by S. 7- 
West Bengal Premises Rent Control (Temporary 
Provisions) Act—Transfer is hit by S. 23, Con¬ 
tract Act and hence counter to S. 6 (h) of this 
Act—No specific performance of agreement will 
be granted.) 

1942 Mad 720 (721) [AIR V 29]. 

1925 Nag 302 (304) [AIR V 12] : 22 Nag L R 136 
(DB). 

(’08) 32 Bom 449 (454) (DB). 

2. 1925 Nag 302 (304) [AIR V 12] : 22 Nag L R 
136 (DB). 

(’09) 3 Ind Cas 104 (105) (DB) (Mad). 

(’07) 31 Bom 552 (557) (DB). 

3. 1930 All 1 (3) [AIR V 17] : 52 All 338 (FB). 
1929 All 394 (396) [AIR V 16]. 

1917 All 290 (291) AIR V 4]: 39 All 539 (DB). 
1916 Ad 346 (349) [AIR V 3] : 38 All 232 (DB) . 


4. 1925 All 474 (476) [AIR V 12]. 

Section 6 — Note 30 

1. See Section 25, Note 4. 

1 a. See also cases cited in Note 35. 

(’49) 1949 Trav-Co L R 70 (72) (DB). (The office 
of trustee by its very nature is not alienable 
or transferable.) 

1918 Mad 123 (126) [AIR V 5] : 41 Mad 418 
(FB). 

[S,>e also 1952 S C 227 (228, 229)[AIR V 39] : 
1952 S C R 765. (Provident funds —S. 3, Pro¬ 
vident Funds Act has laid an absolute interdic¬ 
tion on assignment or attachment of the com¬ 
pulsory deposits—Statute cannot be circum¬ 
vented by appointment of receiver.)] 

2. 1929 All 210 (211) [A I R V 16] : 51 All 506 
(DB). 

1926 Mad 218 (221) [AIR V 13]. 

1922 Bom 78 (79) [AIR V 9] : 46 Bom 651 (DB). 

1922 Mad 106 (106) [AIR V 9] (DB). (Madras 
Salt Act, S. 11.) 

(’04) 31 Cal 798 (804). 

(’95) 19 Bom 626 (630) (DB). 

(’89) 12 Bom 422 (424) (DB). . 

(’89) 16 Cal 436 (441) (DB). (Bengal Excise Act, 

S. 11). 

(’88) 10 All 577 (579) (DB). 

(’74) 21 Suth W R 289 (290) (DB). 
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A prohibition of an alienation by order of Court is not a prohibition by law 
within the meaning of this section.(2a) A sale, therefore, in contravention of an injunc¬ 
tion order(8) or of an attachment order(3a) is not void by virtue of this section. But a 
sale in contravention of an attachment would, under the Civil Procedure Code, be void 
as against all claims enforceable under the attachment^4) A sale in contravention of 
an injunction order may also be void apart from this section, where the vendee takes 
the sale with knowledge of such order.(5) 

An act which is ultra vires is not necessarily prohibited by law and therefore 

illegal.(6) 

31. Defeat of provisions of law.—The word ‘‘law” means any rule of law in 
force in India. It would include not only legislative enactments, but also the rules of 
Hindu and Muhammadan laws» and even rules of Common law in force in India. As 
illustrations of transfer which would have the effect of defeating the provisions of 
statute law may be mentioned, leases granted in contravention of the provisions of 
certain Rent Acts,(l) transfers of occupancy holdings which are non.transferable under 
various Tenancy Acts,(2) transfers by a person expecting insolvency and transfers by 
an adjudicated insolvent.(3) 


32. Fraudulent transfers. — Section 17 of the Indian Contract Act, 1872, 
which gives the meaning of the term “fraud,” runs as follows : 

“17. ‘Fraud’ means and includes any of the following acts committed by a party to a con¬ 
tract, or with his connivance, or by his agent, with intent to deceive another party thereto or 
his agent, or to induce him to enter into the contract:— 

(1) the suggestion, as a fact, of that which is not true, by one who does not believe it to be 

true; 

(2) the active concealment of a fact by one having knowledge or belief of the fact; 

(3) a promise made without any intention of performing it; 

(4) any other act fitted to deceive; 

(5) any such act or omission as the law specially declares to be fraudulent. 

Explanation .—Mere silence as to facts likely to affect the willingness of a person to enter 
into a contract is not fraud, unless the circumstances of the case are such that, regard being 

had to them, it is the duty of the person keeping silence to speak, or unless his silence is, in 
itself, equivalent to speech. 

Illustrations . 


(a) A sells, by auction, to B , a horse which A knows to be unsound. A says nothing to B 
about the horse’s unsoundness. This is not fraud in A. 


(b) B is A’s daughter and has just come of age. Here, the relation between the parties 
would make it A’s duty to tell B if the horse is unsound. 

(c) B says to A — “If you do not deny it, I shall assume that the horse is sound.” A says 
nothing. Here, A’s silence is equivalent to speech. 


2a. (’12) 15 Oudli Cas 67 (75) (DB). 

3. (’03) 25 All 431 (433) (DB). 

(’89) 1889 Pun Be No. 144, p. 487 (491). 

(’87)9 All 497 (499) (DB). 

3a. (’21) 63 Ind Cas 108 (108) (DB) (Lah). 

4. See S. 64 of the Civil Procedure Code. 

5. (’99) 12CPLR 109 (111). 

Also see Section 40, Note 22. 

6. 1930 Mad 512 (513) [AIR V 17] : 53 Mad 771 
(DB). 

(’01) 25 Bom 52 (73) (DB). 

Section 6 — Note 31 

1. 1928 Cal 763 (765) [AIR V 15] (DB). 


1924 Cal 57 (60) [AIR V ll] : 50 Cal 491 (DB). 

2* ( 85) 7 All 878 (880) (FB). (Sale of occu¬ 
pancy holding.) 

1942 All 409 (409) [A I R Y 29] : ILR (1942) All 
817 (DB). (A mortgage of occupancy rights is 
forbidden by the Agra Tenancy Act.) 

1931 All 461 (461) TAIR V 18] (DB). 

(’29) 116 Ind Cas 17 (18) (All). 

1928 All 552 (552) [AIR V 15]. 

1928 All 590 (591) [AIR V 15]. 

1914 All 418 (419) [AIR V l] (DB). 

(’85) 7 All 511 (514) (DB). 

3. (’07) 34 Cal 289 (292) (FB). 

(’12) 14 Ind Cas 519 (520) (DB) (Cal). 



296 [ S 6 N 33 Pt 1 ] 


WHAT MAY BE TRANSFERRED 


(d) A and B , being traders, enter upon a contract. A has private information of a changer 
in prices which would affect B's willingness to proceed with the contract. A is not bound to 
inform B .” 

As to a particular class of fraudulent transfers, see S. 58. Another illustration 
of fraudulent transfer would be a transfer made under circumstances stated in illustra¬ 
tion (g) to S. 28 of the Contract Act. 

33. Transfers involving injury to property of third person. — A transfer 
of property in consideration of giving a son in adoption might involve injury to the 
person and property of the adopted son inasmuch as, if it could be proved that the 
boy was purchased and not given, the adoption would be set aside, and if so, he would 
lose his status in both families.(1) 


34. Transfers for immoral objects. —A conveyance executed in consideration 
of future illicit cohabitation is for an immoral consideration.(1) There is a difference- 
of opinion as to whether past cohabitation can or cannot be a valid consideration for a. 
transfer. According to the High Courts of Allahabad, Patna and Madras it is a valid 
consideration,(2) while according to the Bombay High Court the consideration does- 
not become innocent by the fact of its being past.(3) But according to the High Court- 
of Bombay, past illicit cohabitation can be a motive for a gift, which requires no 
consideration.(8a) 

See also the undermentioned case.(4) 

A lease of a house knowingly let to a prostitute who carries on her business- 
there is a transfer void as being for an immoral object.(5) 

See also section 25, Note 8. 


35. Transfer opposed to public policy. —It is a well established rule of law 
that an agreement which is against the public good, or public policy, is illegal and 


(’96) 20 Bom 636 (654) (DB). 

Section 6 — Note 33 

1. (’74) 13 Bong LR App 42 (43) (DB). 

Section b — Note 34 

1. 1947 Bom 198 (202) [A I RV 34 C 63] : IL R 
(1947) Bom 206 (DB). 

+1925 All 437 (439) [AIRY 12] :47 All 619(DB). 
(1850) 20 L J Ch 186 (187l : 3 Mac & G 94 : 87 
R R 25, Benyon v. Nettlefold. 

(1861) 54 E R 1012 (1019) : 30 Beav 572 (591): 
31 L J Ch 185 : 5 L T (N S) 515 : 10 W R (Eng) 
69 : 132 R R 424, Ford v. DePontes. 

2. 1943 Mad 253 (253) [Am V 30]. (Past coha¬ 

bitation is a valid consideration — Case of 
promissory note.) / 

1940 All 385(385) [A I R V 27]: I LR (1940) All 
371 (DB). 

1938 Pat 502 (503) [AIR V 25]: 17 Pat 308 (DB). 
(Contract to compensate a mistress for what 
she has lost on account of past association.) 
1930 Mad 956 (960) [AIR V 17] (DB). (Per 
Ramesam J.) 

1925 All 474 (476) [AIR V 12]. 

(’81) 3 All 787,(788* (DB). 

(’77) 1 All 478 (480) (DB). 

3. 1947 Bom 198 (202) [AIR V 34 C 63] : I L R 
(1947) Bom 206, (DB). 

1933 Bom 209 (211) [AIR V 20] (DB). 


1924 Bom 135 (138) [AIR V 111 (DB). 

1920 Bom 142 (143) [A I R V 7] : 44 Bom 542 
(DB). 

3a. 1947 Bom 198 (202.) [Am V 34 C 63] : ILR 
(1947) Bom 206 (DB). (But where gift is made- 
in discharge of an agreement or transfer made 
in consideration of past illicit cohabitation, 
which agreement or transfer is void then the 


gift also is void.) 

4-. (’89) 13 Bom 150 (153) (DB). (Money adva¬ 
nced on mortgage to dancing girls for expenses 
of learning singing and dancing—Consideration 
is not immoral.) 

> + (’77) 1877 Pun Re No. 22 pages 52 (52> 
(SB). 

964 Andh Pra 465 (467) [Am \ 51 C 124j. 

’08) 32 Bom 581 (589). 

’09) 31 All 58 (59) (DB). (Landlord in such case- 
cannot recover rent in a Court of law.) 

921 Cal 486 (487) [AIR V 8] (DB). (Do.) 

’9S) 1898 Pun Re No. 2, p. 2 (3) (DB). 

[See also (’76) 1876 Pun Re No. 64, p. 122 (1-*/- 
(Advance of money to prostitute.) /TAT> , 

(’77) 1877 Pun Re No. 26, p. 55 (56) (DB). (a 
suit will not lie to recover ornaments lent oy 
a brothel-keeper to a prostitute for purpose o 

display and to attract men.) oiq . 14 

(1866) 35 L J Ex 134 (186): L R 1 Ex 218 U 
L T (NS) 288 : 14 W R (Eng) 614 . 143 RR 
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void,(l) but the expression ‘public policy” is a vague expression which may lead to 
uncertainty and error when applied to the decision of legal rights.(2) It has, therefore, 
been held that a Court is not at liberty to invent a new head of public policy, beyond 
what has been well recognised by judicial precedents.(S) Jn Dliirendra Kumar v- 
Chandra Santa 4) Mookerjee, J., enumerated the heads of agreements which 
have been recognised by judicial precedents as being against public policy. They are: 

(1) Agreements which injure the State in its relations to other States, e.g. t 

trading with the enemy. 

(2) Agreements tending to injure the public service, e.g., influencing a person 

in authority in the discharge of his duties(5) or the creation of an inte. 
rest in him against his duty. 


(3) Agreements which tend to prevent the course of justice,(6) e.g. stiflin'* 

the prosecution for an offence of a public nature(7) but not the corn! 
pounding of a cornpoundable oifence.(8) 

652, Pearce v. Brooks. (Brougham supplied on 1938 Cal 840 (850, 851) [AIR V 25l • ILK (19 KU 
hire to prostitute.)] 1 Cal 241 (DB). ‘ v 


Section 6 — Note 35 

1. (1853) 23 L J Ch 348 (385) : 4 HLC 1 : 94 
RKl, Egerton v. Brownlow. 

2. 1964 Andh Pra 465 (467) [A I R V 51 
C 124]. 

(1853) 23 L J Ch 348 (370): 4 H L C 1 : 94 R R 1, 
Egerton v. Brownlow. 

3. (1937) 106 L J K B 641 (651), Tendon v. 
Midway. 

1923 Cal 154 (156) [AIR V 10] (DB). 

1917 All 462 (464) [AIR V 4] : 39 All 51 (FB). 

4. 1S23 Cal 154 (156) [AIR V 10] (DB). 

[See also 1917 All 462 (464) [A I R V 4] : 39 All 
51 (FB).] 

5. (1918) 87 LJKB 907 (909) : (1918) 2 KB 
241 : 119 L T 340, Moutifforc v. Monday Motor 
Components Co., Ltd. 

[See also 1940 Nag 305 (311) [AIR V 27] : I L R 
(1940) Nag 573 (618) (FB). (B, a Hindu, 

borrowing money from A and bribing certain 
officer therewith — To pay off A, B obtaining 
loan from C and executing mortgage in his 
favour — Mortgage loan cannot be impeached 
on ground of being opposed to public policy.)] 

B.\ 1940 Rang 73 (75) [AIR V 27]. (Contract to 
transfer property to another in consideration of 
latter’s giving false evidence on behalf of former 
— Contract is illegal.) 

(’08) 32 Bom 449 (454) (DB'. (Accused person 
transferring property to pleader indemnifying 
him for bail bond executed by latter.) 

(’97^ 20 Mad 84 (86) (DB). 

V1865) 3 Mad H U R 172 (176) (DB). (Promissory 
note given in consideration of promise with¬ 
drawing his opposition in the Insolvency 
Court.) 

7. 1941 P C 95 (96, 98) [AIR V 28] : 68 Ind 
App 144 : ILR (1941) Kar (P C) 141 : ILR (1942) 
1 Cal 1. 

1930 P C 100 (102) [A I R V 17] : 57 Cal 1302 : 
57 Ind App 117. 


1916 Cal 74 (75) [A I R V 3] : 42 Cal 286 (DB). 
(Money given under an agreement not to pro¬ 
secute under such circumstances that there has 
been pressure or undue influence— Money can 
be ordered to be returned.) 

(’72) 17 Suth W R 84 (84) (DB) 

1926 Cal 59 (61) [AIR V 13] : 53 Cal 51 (DB). 

( 13 i l 4 ° Ca A 118 < 118 ) (^B). (It is contrary to 
public policy to compound a non-compoundable 
offence.) 


U937 Lah 686 (687) [AIR V 24] (DB). (Mortgage 
executed to stifle criminal prosecutions—Mort¬ 
gage cannot be enforced against executants nor 
against persons standing sureties.) 

(1864) 2 Mad H C R 187 (192) (DB). 

(’12) 8 Nag L R 97 (105). 

(’05) 3 Low Bur Rul 42 (43). 

(1767) £)5 E R 847 (852) : 2 Wils 341, Collins v. 
Blantern. 


L J Ch 500 (502) : 10 Ch A 297 : 32 
L 1 628 : 23 W R .(Eng) 460, Fisher & Co. v. 
Apollinarls Co. 

(1 t 868 > 85 D J Ch 717 (726) : 1 H L C 200 : 14 
L 1 (N S) 802 : 148 R R 396, Williams v. 
Bayley. 

(189(3) 59 L J Ch 608 (614) : 45 Ch D 351 • 63 
L T 366 : 38 W R (Eng) 738, Windhill L B of 
Health ,v. \int. (The agreement is illegal if 
the purpose of it or possibly if the effect of it is 
-invent th ° law from attacking its proper 

^aao* v 3 - L J Q B 359 (365) : 6 Q B 308 : 66 R R 
oJ2, Keir v. Leenian 




■ s/ 


— a vvy 


^ J (Eng) 273,'Jones v.'Merioneth- 

slnre Building Society. 

8 (’09) 4 Ind Cas 999 (1000) (Lah) 
t (’99) 3 Cal WN 5 (5) (DB)! (Contract to give 
and in consideration of opposite parties refrain- 
lng from taking proceeding for assault ) 

( 66) 5 Suth W E 16 S C C Ref. (17) (DB). (Con- 
tract compounding assault.) 

( 82) 1882 Pun Re No. 135, p. 398 (400) (DB). 
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(4) Agreements which tend to abuse of legal process.(8a) 

(5) Agreements which are contrary to good morals. 

(6) Agreements which affect the freedom of marriage or security of mar¬ 

riage.(8b) 

(7) Agreements in restraint of trade. 

To these may be added the creation of monopolies;(9) and agreements prevent, 
ing alienation in perpetuity or for an indefinite period.(9a) 

Contracts in restraint of trade, or of marriage and wagering contracts have been 
dealt with separately under the Contract Act though not under S. 23 of that Act. 
Transfers based upon such contracts will not apparently fall under this clause. 

In England a marriage brokage contract is void as being against public policy/10) 
In this country, having regard to the custom thereof, such contracts have been held in 
some cases not necessarily opposed to public policy/11) In other cases they have been 
regarded as opposed to public policy.(12) 


Where a public servant is prohibited by statute or by rules having the force of 
statute from taking a transfer of property, the taking of such transfer in contravention 
of such rules, would be void as being forbidden by law/13) But where the prohibition 
is only by departmental rides which have not the force of statute, the taking of a 
transfer by the public servant in contravention of the rules will not be void as being 
against public policy, though the public servant will be departmentally liable to 
punishment for breach of the rules/14) The reason is that there is nothing intrinsically 


Sa. See (’08) 35 Cal 420 (427) : 35 Ind App 48 
(PC). (An assignment of property by persons 
claiming to be the next reversioners on the 
£death of a female owner, for a consideration of 
which a small amount was paid at the time of 
execution of the deed, and the balance payable 
in proportion to the success of a suit by the 
assignee and assignors to recover the property, 
for the prosecution of which suit the assignee 
was to supply the funds, was held not to be a 
transaction contrary to public policy. Note.— 
The specific rules of English law against main¬ 
tenance and champerty do not apply to 
India. But the principle, so far as it rests on 
grounds of public policy, is held applicable as 
justice, equity and good conscience —See Pollock 
and Mulla’s Contract Act, 6th (1931) Edition, 
p. 174.) 

8 b. (’73) 11 Beng L *R 129 (134) (DB). (Con¬ 
tract to allow persons to avoid marriage on 
happening of any event they may fix upon is 
opposed to public policy.) 

(1900) 1900 Pun Be No. 15, p. 53 (56). (Agree¬ 
ment to dissolve marriage on happening of any 
event the parties chose to fix is void.) 

9. See Pollock & Mulla, Commentaries on the 
Contract Act, S. 23. 

9a. 1957 Pepsu 21 (22) (Pr 8) [AIR V 44 C 5]. 
1(). (1905) 74 L J K B 620 (623) : (1905) 2 KB 
123 : 93 L T 2S4 : 54 W R (Eng) 22, Hermann v. 
Charles worth. 

1 1. 1926 Pat 582 (587, 600) [AIR Y 13] : 5 Pat 
646 (DB.) 

(’12) 16 Ind Cas 1004 (1004, 1005) (All). 

(’05) 1 Cal L Jour 261 (267). 


(’94) 17 Mad 9 (11) (DB). 
t (’90) 13 Mad 83 (85) (DB). 

(’86) 10 Cal 1054 (1056) (DB). 

(’76) 25 Suth W R 32 (33) (DB). 

(’70) 5 Beng L R 395 (396) (DB). 

1 2.f(’09) 32 Mad 185 (188) (FB). (Contract to 
make payment to father in consideration of hi3 
giving his daughter in marriage is opposed to 
public policy.) 

(’98) 22 Bom'658 (666) (DB). (Do.) 

I (’89) 1889 Pun Re No. 128, p. 446 (448) (FB). 
(’ll) 9 Ind Cas 652 (654) (Cal). 

(’92) 1892 Pun Re No. 112, p. 385 (387) (DB). 
(’89) 13 Bom 131n (137?i). 

(’89) 13 Bom 126 (131). 

(’87) 1887 Pun Re No. 46, p. 97 (98) (FB). (Agree¬ 
ment to advance money to a woman in con¬ 
sideration that she will procure a divorce and 
marry the person making the advance is void 
even if the parties are Mahomedans.) 

1 3.fl933 Bom 262 (265) [AIR V 20) (DB). (Tak¬ 
ing transfer in contravention of statutory pro¬ 
vision.) . . 

(’12) 8 Nag L R 82 (83). (Mortgage in favour ot 

Patwari who under rules is liable to be dismis¬ 
sed for money-lending is opposed to public 

policy.) 


4. 1917 All 462 (463) [AIRY 4] : 39 All 51 

FB). (An assignment of mortgage in Patwari 3 

avour is legal). /-r»-n\ 

>17 All 447 (447) [AIRY 4] : 39 All 58 (FB). 
A transfer of property to a kanungo is not vom 

)n the ground of public policy.) . 

1931 Bom 269 (271) [AIR V 18] (DB). (Acqultf- 

;ion of property by Government servant in 
lame of another in contravention of depart, 
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opposed to public policy as laid down in decided cases, in a public servant taking a 
transfer of property, like every other person, and the Courts are not at liberty, as has 
been seen before, to create new heads of prohibition on the ground of public policy, 
other than those laid down in decided cases. 

36. Person legally disqualified to be a transferee. — Section 7 deals with 
persons who are competent to l e transferors. This clause provides that no transfer 
■can be made to a person who is legally disqualified to be a transferee. An illustration 
of such persons is to be found in S. 136 which provides that no Judge, legal practi¬ 
tioner, or officer connected with a Court of justice shall buy or traffic in, or stipulate 
for, or agree to receive any share of, or interest in, any actionable claim. Another 
illustration is to be found in S. 52 of the Trusts Act, 1882, which provides that a 
trustee for sale of property or his agent is incompetent to buy such property. As a 
general rule no one in a fiduciary position can sell to himself. A trustee cannot buy 

trust property nor can an official appointed to con luct a sale for creditors be himself 
the purchaser.(l) 

A person incompetent to contract is not necessarily on that ground a person 
disqualified to be a transferee.(2) A person who ha3 to obtain official approval for a 
transfer in his favour, under Departmental Government Rules, is not a person disquali 
fied to be transferee.(3) A Buddhist monk is not a disqualified person.(4) 

37. Clause (i). — This clause is identical in terms with the second part of 
S. 108, cl. (j), and was inserted by the Amending Act III of 1885. The reason for this 
was that S. 108, cl. (j), second* part applied to cases of non.acjricidtural leases 
only(l) and it was necessary to enact a similar provision applicable even to 
agricultural leases. 

Under various Acts of the Legislature occupancy rights have been declared to 
be not transferable. An alienation of such right would in fact defeat the provisions 
of law and would thus be void, even under cl. (h) of this section.(2) It would also be 
void under this clause.(3) 


mental rules is not illegal.) 

+ 1923 Cal 154 (156) [AIR V 10] (DB). 

(’97) 7 Mad L Jour 268 (269) (DB). (Do). 

[But see 1927 Lih 18 (19) [AIR V 4] : 7 Lab 
463 (DB). (Transfer cf land to Batwari in con¬ 
travention of rules is opposed to public policy.) 

Section 6 — Note 36 

1. * 1923 B C 114 (117) [A I It V 10] : 50 Ind 
App 162 : 4 Lab 284. 

2. See Section 7, Note 8. 

3. 192S Rang 136 (137) [AIR V 15] : 6 Rang 423 
(DB). 

4. + 1929 Rang 354 (360) [A I R V 16] : 7 Rang 
677 (FB). 


Section 6 — Note 37 

1. See Section 117. 

2. See Note 31. 

3. 1918 Oildli 349 (350) [A I R V 35 C 109]. 

(Interest of occupancy tenant cannot be assign¬ 
ed by reason of S. 6 (i).) 

19o7 All L J 548 (549). (Mortgage of rights of 
occupancy by tenant — Mortgagee put in posses¬ 
sion — Since mortgagee has no legal right to be 
on the land his occupation amounts to one on 
behalf of the tenant.) 

1932 Oudh 79 («") [AIR V 19] : 7 Luck 425 (DB). 
[See also 1927 Cal 220 (223) [A I II V 14] fDB)* 
(A non-permanent tenure created after the 
passing of the T. B. Act and before the 
Bengal Tenancy Act came into operation is 
transferable under S. 6.)] 
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The clause applies only where the restriction against transfer of the right of 

occupancy is imposed by law.( 4) It does not apply where it is imposed by agreevient of 
parties or by a decree of Court. (5) 

38. Muhammadan law. — This section would not, by virtue of S. 2 (d), affect 

any rule of Muhammadan law. But there is no rule of Muhammadan law contrary to 

the rules laid down in the section and consequently these rules will apply even to 

cases of tiansfer between Muhammadans. Thus, no transfers can be made even by 

Muhammadans of an expectaney(l) or of emoluments attached to an office.(2) The 

right of a Muhammadan widow to possession of her husband’s property in lieu of 

dower has been held in the undermentioned cases(3) to he a personal right restricted 

m its enjoyment to the widow and to be not transferable. It has, however, been held 

in the cases noted below(4) that the widow’s right to the security is heritable “property" 
and that this could be transferred. 


7# Every person competent to contract and entitled to transferable 
Persons competent to property, or authorized to dispose of transferable property 
tian^fci. not his own, is competent to transfer such property either 

wholly or in part, and either absolutely or conditionally, in the circumstances, 

to the extent and in the manner, allowed and prescribed by any law for the 
time being in force. 


4. \ (’74) 22 Suth W R 22 (26) (FB). 

(’12) 15 Ouclh Cas 67 (75) (DB). 

5. (’79) 2 All 411 (418, 414) (FB). 

(’12) 15 Oudh Cas 67 (75) (DB). 

(’08) 26 Mad 156 (157). 

Section 6 — Note 38 

1. 1918 Mad 119 (119) [A I B V 5] : 41 Mad 
865 (FB). 

1964 Ker 200 (208) [AIR V 51 C 591 : ILR (1964) 
1 Ker 355. (1959 Mad 131 [AIR V 461, Rol on ) 
1959 Mad 131 (133, 1341 [AIR V 46 C 421 (DB). 
1956 Trav-Co 217 (219) [A I R V 43 C 83] : I L R 
(1956) Trav-Co 277 (DB). 

1953 Mad 161 (163) [AIR V 40 C 50]. (Muham¬ 
madan law prohibits relinquishment of rights 
of future inheritance whether for consideration 
or not.) 

1932 Sind 67 (70) [A I R V 19]. (Release of spes 

Succession is.) 

1921 Sind 177 (187) [A I R V 8]: 16 Sind L R 
25 (DB). 

1918 Mad 746 (7461 [AIR V 5l (DB). 

(’13) 18 Ind Cas 185 (186, 187) (DB) (Mad). 

C09) 2 Ind Cas 865 (872) (All), 
t (’07) 31 Bom 165 (171) (DB). (Chance of heir 
apparent succeeding to an estate is neither trans¬ 
ferable nor releasable.) 

(’06) 8 Bom 252 (257). 

(’87) 1887 All W N 84 (88) (DB). 

[See (’96) 19 Mad 176 (177) (DB).] 

2. t 1938 P C 71 (72) [A I R V 25]; 32 Sind L R 
383. (Alienation- by • sajjadanashin of his share 
in offerings cannot bind his successors.) 

3. 1960 Pat 147 (148) [A I R V 47 C 45]: 39 Pat 
1 (DB). (1944 Pat 163 [AIRY 31] and 1944 


Pat 174 [AIR V 31], Rel. on.; 1923 Pat 72 [AIR 
V 10] and 1923 Pat :33 [A I R V 10], he d no 
longer good law 'in view of A I R 1925 P C 63 
[A I R V 12]; 1920 Mad 666 [A I Ii V 7], Not 
foil.) 

1942 Pat 210 (212) [AIR Y 29]: 20 Pat 798 (DB). 

1914 Oudh 369 (372) [A I R V l] : 17 Oudh Cas 
157. 


(’07) 29 All 640(646) (DB). 

(’98) 20 All 262 (263) (DB). (Lien for unpaid 
dower is a personal right and does not survive 
to widow’s heirs.) 

(’90) 1890 All W N 115 (116). 

(’83) 6 All 50 (51) (DB). 

(’70) 14 Suth W R 239 (241) (DB). 

4. 1954 Mys 24 (26) [A I R V 41 C 10] : ILR 
(1953) Mys 348. 

1952 Pat 123 (124) [AIR V 39] : 30 Pat 351 (DB). 
(Transfer of property by a widow who has 
been holding the property in lieu of her dower 
debt is valid during her life time.) 

1951 Bom 22 (24) [A I B V 38 C 9]: I L K (1951) 

.Bom 169 (DB). (Her right to retain possession 
of the property till the dower debt is discharg¬ 
ed exists provided she came into possession 
lawfully and without force or fraud.) 

1929 All 326 (327) [AIR V 16]. 

1927 Pat 20 (21) [A I R V 14] (DB). (Widow can 
transfer by way cf gift her right to do^er 
together with right to remain in possession m 
lieu thereof.) 

1923 Pat 33 (34) [AIR V 10] : 2 Pat S4 (DB). 

1923 Pat 153 (154) [AIR V 10] (DB). 

1921 All 262 (264) [AIR V 8] : 43 All 127 (DBJ. 

1914 All 461 (463) [AIR V lj. 
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1. Analogous law. 

2. Scope of the section. 

3. “Competent to contract.” 

4. “Entitled to transferable property 

5. “Authorised to dispose of ... . 

his own.” 


x-l 



yy 


Synopsis 

j 6. “Either absolutely or conditionally.” tk. 'r* 

7. “I n the circumstances, to the extent and in 
the manner allowed and prescribed by 
any law for the time being in force.” 

8. Transfer in favour of person not compe¬ 
tent to contract. 


not 


1. Analogous law. — Section 7 of the Indian Trusts Act, 1SS2, provides as 

follows: 1 

“A trust may be created— 

(a) by every person competent to contract, and, 

(b) with the permission of a principal Civil Court of Original Jurisdiction, by or on behalf 

of a minor; 

but subject in each case to the law for the time being in force as to the circumstances and extent 
in and to which the author of the trust may dispose of the trust property.” 

2. Scope of the section. — This section declares that a person is competent 

to transfer property if he is competent to contract and is either entitled to transferable 

property oris authorised to dispose of transferable property not his own. It does not 

however, deal with the question as to who can be the transferee of property But S 0 (h) 

provides that no transfer can he made to a person loyally disqualified to’ be a 
transferee. L u 

3. “Competent to contract.”- Section 11 of the Contract Act provides what 
persons are, and what persons are not, competent to contract. It runs as follows • 

“Every person is competent to contract who is of the age of majority accordinr, to i 

to which he is subject, and who is of sound mind, and is not disqualified from ennt t' V* 
any law to which he is subject.” qu ed " contractln g by 

The following persons are, thus, not competent to contract and cannot therefore 
transfer property : ’ 

(1) A person who is a minor : 

A person who has not attained the age of majority according to the law annlic 
able to him.(l) Under the Indian Majority Act (IX of 1875) every person 
shall he deemed to have attained majority when he shall have completed 
the age of 18 years, except where a guardian (other than a guardian ad 
_ _ lltem ) hil3 been appointed for him by a Court of justice or where the 


Section 7 — Note 3 

1. 1928 P C 152 (154, 156) [AIR V 15]. (Mort¬ 
gage deed executed by minor is nullity and 
incapable of founding a plea of estoppel.) 

\ ( 03) 30 Cal 539 (548) ; 30 Ind App 114 (PC). 
(Do.) 


(Gift by 


1 1937 All 610 
All 860 (FB). 


613, 618) [AIR V 24]: ILR (1937) 
. , Mortgage.) 

1959 Mvs 188 (189) (Pr 4) [AIR V 46 C 78]. 
(Any sale transaction entered into by the 
minor is void.) 

1937 Oudh 521 (522) [AIR V 24]. (Sale.) 

1931 Mad 147 (148, 149) [AIR V 18]. (Lease by 
minor is void.) 

1924 Rang 288 (288) [AIR V 111 (Lease.) 

19^0 Lab 372 (373) [AIR V 7] : 1919 Pun Re 

No. 162 (DB). (Mortgage by minor is wholly 
void.) 

1919 Mad 224 (225) [AIR V 6] (DB). 


1 No 6 6M S .7«V 1821 ti,B v B. 

1916 Low Bur 29 (29) [AIR V 3 ] (Do ) 

(’12) 16 Ind Cas 943 (944; (DB) (Mad), 
minor.) ' 

(’09, 32 All 25 (30) (DB). (Sale - Affirming the 
decision of Banerji J.) ° 

rn-! ‘f x^ 11 (514 ' 515 > < DB )- (-Mortgage.) 

h f 1 R T ( 186 >- lease by minor 
is absolutely void. An agricultural lease does 
not form an exception to this rule ) 

( 04) 26 All 342 (343) (DB). * 

(’91) 18 Cal 259 (263).(DB). (Transfer by a 
minor is voidable at the option of minor.) 

( 88) 1888 Pun Re No. 96, p. 260 (261). (Do.) 

(’88) 1888 Pun Re No. 23, p. 64 (66). (Sale) 

(s.i) 1333 Pun Re Xo. 165, p. 522 (523) °Do ) 
[> e ai, 0 1938 Mad 765 (7G6) [Uli V 25 1 • 
ILR (1938) Mad 928 (Dll)] L ° J ’ 
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superintendence of his property has been assumed by any Court of Wards 
in which case the age of majority would be 21 years.(2) 


(2) A person of unsound mind :(3) 

Section 12 of the Contract Act provides as follows : 

“A person is said to be of sound mind for the purpose of making a contract if, at the time 
when he makes it, he is capable of understanding it and of forming a rational judgment as to its 
effect upon his interests. 

A person who is usually of unsound mind, but occasionally of sound mind, may make a 
contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of unsound mind, may not make 
a contract when lie is of unsound mind.”(3a) 


(3) A person disqualified by law from contracting : 

A person, for example, whose estate has been taken by any Court of Wards is a 
person disqualified from contracting(4) and is not a person competent to 
transfer property.(5) Similarly, a person who has been found to be of 
unsound mind and incapable of managing his affairs, by inquisition under 
the Lunacy Act (IV of 1912), is a person disqualified from contracting even 
when he is of sound mind, so long as the order subsists. The law in 
England is to the same effect.(oa) 


The competency referred to is the personal qualification of the contracting 
party(G) and the personal capacity or incapacity of an individual to contract depends 
upon the law of the place where the contracting party is domiciled.(7) If by that law 
he is incapable of entering into a contract, a contract entered into by him is invalid 
even outside the limits within which the law of his domicile extends. Thus, where a 
disqualified proprietor is incompetent to contract because of his property having been 
taken over by the Court of Wards for management under the Oudh Land Revenue Act 
(Act XVII of 187G), he is not competent to contract even in respect of his properties 
outside Oudh.(8) 


Where there is legal capacity to contract there can be no such thing as an 
equitable incapacity to contract; where, therefore, a person is legally competent to 
contract, the fact that the transfer is inequitable, that he is an old man and not justi¬ 
fied to effect the transfer does not count. These facts do not constitute an incapacity to 

contract.(9) 

A pardanashin lady is not as such incompetent to contract. The protection 
given to her by law cannot be transmuted into a legal disability.(10) 


2. (’85) 7 All 490 (500) (FB). 

3.11922 All 449(453) [AIR V 91:44 All 748(DB). 
1933 Mad 624 (625) [AIR V -20] : 56 Mad 904. 
(Order in lunacy is binding on parties thereto 
under S. 41, Evidence Act.) 

3a. The illustrations are omitted. 

4. Sec the Madras Court of Wards Act, 1 of 
1902, S. 34. The Central Provinces Court of 
Wards Act, 24 of 1899, S. 31; The Punjab 
Court of Wards Act, 2 of 1903, S. 15; The 
Bombay Court of Wards Act, 1 of 1905, S. 57; 
The Bengal Court of Wards Act, 9 of 18 <9, 
S. 60; The United Provinces Court of Wards 
Act, 4 of 1912, S. 37. 

5. 1925 Oudh 545 (546) [AIR V 22] (DB). 
(’04)17 CPLR 13 (15, 16). (A Government 

ward stands on the same footing as a minor.) 


(’84) 1884 Pun Re No. 18, p. 52 (56). 

5a. (1920) 89 L J Ch 204 (206): (1920) 1 Ch 
284, In re Marshall. 

(1905) 74 LJ Ch 86 (87) : (1905) 1 Ch 160, In re 
Walker. 

B. (’07) 3 Nag L R 171 (174, 175\ 

1917 Nag 215 (222) [AIR V 4] : 13 Nag Nag LR 
130 (FB). (Per Stanyon A. J. C.) 

7. (’95) 19 Bom 697 (699, 700) (DB). (Widow’s 
domicile is same as her husband’s.) 

8. (’03) 25 All 195 (202, 203, 204)(DB). (NOTE — 
Act 17 of 1876 is now repealed by U. P. Act 


of 1901.) 

(’03) 25 All 358 (365) (DB). 

). 1928 P C 303 (305) [AIR V 15]. . 

’13) 36 All 81 (90, 91) : 41 Ind App 23 . 

5 Oudh Cas 378 (PC). 
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4. “Entitled to transferable property.” — A person not entitled to any 
transferable property, e.g., a trespasser, cannot transfer such property to another.(l) 
As to what properties are transferable, see S. G and the Notes thereon. 

Authoiised to dispose of.not bis own. ' — A man lias no right 

to deal with property which is not his own, unless he shows some right to do so either 
as agent, or guardian of the owner, or trustee or the like.(l) As further instances of 
persons authorised to deal with property not their own may be mentioned, persons 
holding power of attorney, an oflicial receiver or official assignee of an insolvent’s 
estate, an executor or administrator of a deceased person and a Court of Wards.(2) A 
grant, which purports to he made under the Darkhast Rules by an officer empowered 

by them to make it is a grant made by a person authorised in that behalf, and is 

valid.(3) 

6. “Either absolutely or conditionally.’' — See Note 1 on S. 10 and Note 7 

on S. 11 as to the meaning of the expressions “absolute transfer” and‘‘conditional 

transfer.” 


7. “In the circumstances, to the extent and in the manner allowed and 
prescribed by any law for the time being in force.” — A person entitled to 
property or authorised to dispose of property not his own is competent to transfer 
such property only in the circumstances , to the extent and in the manner allowed and 
prescribed by any law for the time bein/j in force. Thus, 

(1) A guardian of a Hindu minor, whether de facto or de jure , can dispose of 
the minor’s property in case of necessity or where it is for the benefit 
of the minor.! 1) 

<’30) 121 Ind Cas 869 (873) (Sind). 

Also see S. 126, Note 10. 

Section 7 — Note 4 

1- 1964 Orissa 59 (62) [AIR V 51 C 25] : ILR 

(1963) Cut 830 (DBb (Partition between Hindu 

father and sons — Eldest son even though 

having no interest in family properties given 

some properties by way of maintenance of his 

family with no power of alienation—Alienations 

hy him arc void and inoperative.) 

19-11 Pat 219 (221) [AIR V 28] (DB). (It was 

held that a person without right to possession 

cannot transfer. The word ‘possession’ seems 

to he incorrectly used. The facts wore that a 
■ 

trespasser had transferred the property to an¬ 
other and this was held to be net a valid 
transfer.) 

Section 7 — Note 5 

1923 All 563 I 564 1 r AIR V 10b 
1923 All 581 (582) [AIR V 10] : 45 All 497 (DB). 

(Mother in a joint family cannot be a legal 
guardian of her minor sous instead of their 
uncle.) 

2. 1918 Mad 889 (890) [AIR V 5] : 40 Mad 871 
vDB). L 

3* (’03) 26 Mad 268 (278, 279) (DB). 

Section 7 — Note 7 

1. See Mulla, Hindu Laic t 8 th Edition, Page 3 
669 and 576. 


S'P al*n the under mention• d cages'. 

(’55) ILR (1955) T. C. 680 (687) (DB).* (But this 
rule cannot be applied to minors governed hv 
the Nair Act.) y 

1940 Pat 661 (662) [AIR V 271 (DB) (Mort-rme 
of minor’s property by guardian not for minors 

benefit but for guardian’s —Mortgage is void.) 

1937 Pat 141 (142, 143) [AIR V 24] (DB). (There 
is no dill ere lice between Mitaksliara and Daya- 
bhag law in this respect.) 

I,*1, 8-20 (820, 821) [AIIl V 22], (\ de. facto 
Hindu guaidian cannot dispose of minor’s rev» r- 

sionary interest though it may be a prudent 
step.) 

1933 Mad 352 (352) [AIR V 20]. 

1931 Bom 399 (401) [Allt V 18] (DB). (Perma¬ 
nent lease to mortgagee by guardian of Ilmdu 
minor — Mortgage if unfair and not beneiieial 
to lessor cannot be acted upon by Court ) 

1931 Mad 274 (275, 27C) [AIR V 18 ' 

1950 Lab 772 (774) [AIR V 17' 1 : 126 I C 190 
193° Lah 136(137) [AIR V 17]. (Under Hindu 
law a mortgage effected by a d* /a t ) guardian 
is not a void nut only a voidable transaction ) 
1930 Nag 21 (21, 22) [AIR V 17]. ' 

1929 Cal 787 (788) [AIR V 16] : 57 Cal 59 (DB) 
((rift of immovable property by guardian ) 

1929 Mad 856 (858, 859) [AIR V 16b 

1929 Mad110 (114) [AIR V 16] (DB). (Powers of 

a de jart j guardian are the same as those of a 
lawful guardian.) 




304 [S 7 N 7 Pt 2 I 


PERSONS COMPETENT TO TRANSFER 


(2) A de jure guardian of a Muhammadan minor can dispose of the minor’s 
property f or necessity,(2) but not a de facto guardian.(3) 

suit undertaken and found, in fact, to be for 
the benefit the whole property, the sale is valid.) 
(1865) 2 SuthWR 270 (271) (DB). (Farming 
lease by guardian of minor.) 

(’69) 2 Beng LB AC 126 (128, 129) (DB). (Alie¬ 
nations or abandonments by a guardian must 
be for the manifest interest and convenience of 
the infant.) 

2. f 1918 P C 11 (17, 18) [AIR V 5] : 45 Cal 878: 
45 Ind App 73. 

1936 Mad 564 (566) [A I R N 23] : 59 Mad 942 
(DB). (Father, as guardian of minor daughter, 
can grant lease of minor’s property if it is for 
minor’s benefit.) 

1936 Cal 326 (326) [AIR V 23]. (Mahomedan law 
—Minor—Alienation by de jure guardian valid 
if for absolute necessity or benefit of minor.) 
[But see 1923 Lah 60l‘(601) [AIR V 10]. (Alie¬ 
nation of minor’s property by natural guardian 
is void.)] 

3. 1918 P C 11 (19, 20) [AIR V 5] : 45 Cal 878 : 
45 Ind App 73. 

(’12) 34 All 213 (221) : 15 Oudh Cas 49 : 39 Ind 
App 49 (PC). 

(’13) 6 Sind L R 268 (275) (FB). 

1951 All 247 (249) [AIR V 38 C 33] : ILK (1952) 
All 149. (Exchange entered into by de facto 
guardian was however held not invalid.) 

1946 Bom 57 (58 [AIR V 33 C 13] : ILR (1945) 
Bom 656 (DB). (Guardian ad litem in execution 
proceedings is in no better position than a 
de facto guardian for selling minor’s immovable 
property.) 

1931 Mad 468 (468) [AIR V 18]. 

1930 Sind 182 (183, 184) [AIR V 17] : 24 Sind 
LR 463 (DB). 

(’29) 120 Ind Cas 171 (172) (DB). (Lah). (Under 
Muhammadan law a brother is not entitled to 
be a guardian of the property of his minor 
brothers—Alienation by him cannot be enforced 
against minor.) 

1929 Lah 810 (810, 811) [AIR V 16] : 10 Lah 385 
(DB). (Do.) 

|1928 Lah 250 (253) [AIR V 15] (DB). 

(’28) 109 Ind Cas 110 (111) (DB) (Oudh). 

1927 Lah 773 (773) [AIR V 14] (DB). 

1927 Nag 290 (293) [AIR V 14' 

1926 Lah 170 (171) [AIR V 13 

(Under Muhammadan Law, alienation of minor s 
property by his mother is void.) 

1925 All 36 (36) [AIR V 12] (DB). (Dc facto 
guardian cannot alienate minor’s property evc.Q 
for necessity or benefit.) 

1925 Lah 509 (509, 510) ]AIR V 12]. v 
1924 Lah 564 (564) [AIR V 11]. 

1924 Lah 200 (203) [AIR V 11] : 4 Lah 467 (1W 

1923 All 485 (486) [AIR V 10]. m 

1922 Cal 458 (458, 459) [AIR A 9] (DB). & 
fact', guardian under Mahammadan law cann 

alienate immovables of his ward.) 
f 1921 Cal 572 (573) [AIR V 8j (DB). 

1921 Lah 365 (366) [AIR V 8] (DB). 

1921 Oudh 160 (162) [AIR V 8J (DB). 


1929 Nag 117 (118) [AIR V 16] (Sale of minor’s 

property by guardian without necessity cannot 
be upheld.) 

1928 Mad 1131 (1132) [AIR V 15] (DB). (De facto 
guardian of Hindu minor can mortgage for main¬ 
tenance of minor.) 

1928 Mad 226 (230) [AIR V 15] (DB). (A de facto 
guardian is under Hindu law in the same posi¬ 
tion as de jure guardian so far at least as acts 
done by him for the benefit of the minors are 
concerned and as regards such acts the same 
test is to be applied as would be applied in case 
of alienation by a legal guardian.) 

1926 Lah 197 (198) [AIR V 13]. (Mortgage or 
sale by a natural managing guardian for neces¬ 
sity or benefit of estate is valid.) 

1926 Nag 332 (333, 334) [AIR V 13]. 

1926 Nag 81 (83) [A I R V 13] : 22 Nag L R 5 
(FB). 

1925 Nag 134 (135) [AIR V 12]. 

1925 Lah 520 (520, 521) [AIR V 12]. (Sale by a 
de facto Hindu guardian for necessity held 
valid.) 

1925 Lah 503 (504) [AIR V 12]. (A de facto guar¬ 
dian of a Hindu minor can create charge over 
minor’s property for the purpose of saving the 
estate or for the benefit of the estate.) 

1923 Bom 213 (213) [AIR V 10] (DB). 

1923 Nag 230 (233) [AIR V 10]. 

1922 All 316 (317) [AIR V 9], (Hindu mother 
alienating minor’s property as his guardian — 
Only a portion of consideration for legal neces¬ 
sity — Minor can set aside the sale by paying 
the part of consideration which is for legal 
necessity.) 

1919 Cal 650 (651) [A I R V 6] (DB). (De facto 
guardian.) 

1919 Nag 106 (108) [AIR V 6]. (Order under S. 7, 
Guardians and Wards Act, implies removal of 
natural guardian.) 

1918 Nag 18 (19) [AIR V 5]. (Hindu minor —De 
facto guardian can alienate for necessity or for 
benefit.) 

1916 Mad 239 (240) [AIR V 3] (DB). 

1914 Mad 150 (150) [AIR V 1] (DB). (Alienation 
by de facto guardian of a minor cannot bind 
the minor unless it is proved to be for his bene¬ 
fit or for family necessity.) 

(’08) 4 Nag L R 20 (24). 

<’05) 1 Nag L R 66 (67). 

(’90) 3 C P L R 86 (87). 

(’24) 75 Ind Cas 384 (386) (Pesh). (Alienation by 
de facto guardian has exactly the same legal 
effect as that made bv de jure guardian.) 

(’07) 5 Cal L Jour 542 (547, 548) (DB). 

(’97) 7 Mad L Jour 191 (193) (DB). (The power of 
guardian to alienate his ward’s property is not 
co-extensive with that of a trustee.) 

(’03) 13 Mad L Jour 223 (224) (DB). 

(’73) 20 Suth W R 38 (39) (DB). 

(’67)10 Beng L R 368n (370n) (DB). (Where a 
guardian sells part of an estate, and applies the 
purchase-money to the expenses incurred in a 


’: 7 Lah 35 (DB). 
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A guardian of a minor (not being a guardian ad litem) appointed by a 

Court of justice, cannot alienate the property of the minor without the 

sanction ot the Court(3a) and except under the conditions imposed by 
the Court.(8b) 1 J 

(3a) Under the law in force in Manipur, a certificate of sale is necessary 
in the case of a guardian who wants to dispose of the property of the 

uphcl.fT " 1 " 1 ' 1 if for l,onofit of lllinor must be 

(’07) 34 Cal 36(38, 41) (DID. (A ,!■ f a nt 0 „ uar . 

dhin, such as mother, ean alienate her minor 

childrens property for legal necessity and for 
their benefit.I * 

(’%) 20 Bon, 116 ( 12 U (Dll). (Alienation by 
^uiudian of Mahomedan minor valid cnlv in 

case of absolute necessity.)] * 

Emilio Guardinns ,lnd War ' ls Act, 1890, Ss. 29 

Also see the undermentioned rases • 

19:57 Bom 9s (99, 100, [AIR V 24 ~ : I L R ( 1907 V 
Bom 432 (DB*. 

Turn 1 3b ° rm) :AIR v 23 J : ILR (1937 Bom 
1931 All 41 (42, 48) .A I R V 22'. (Alienation 
voidable ; ,n C ° nti ' U ' ODt,on of thc sanction is 

3931 Cal 131 (132) ‘AIR V iff • 3S Cpl 
1927 Cal 836 812) AIR V ] I • uc!i r 
1927 Mad 23:223.1, Alii V 11 ’da.mji ”, npl 
19-J0 ( bulb 109 fl75)[.\IR \* ]:ji (I)R» ~ ’ 

192.7 Bom 320 <320' ■ VIR V r>i“(l)J» 

1922 Cal 150 (150, 151) [A I li V 9‘ 49 Cal 911 

1920 Oudh 53 (5,51 r AIR V 7 (Voidable' 

1917 Ron, 235(237) [air v 4] (DB). (A guardian 

under Act of 1864 cannot validly alienate the 

r ° 1>Crty -' vlthnllt sanction after the Aet 
of 1S90 came into force-Alienation without 
sanction is voidable.) "itnout 

1917 Cal 235 (235) AIR V 4’ (DB). 

(’13) 19 Ind Cas 624 (6251 i'DB (Cal) (Permic 

slot, obtained by guardian from Court to mortgage 

MoiIe U i ar i an< ° f , n,lnorfo1 ' specified amount- 
Mmtgage by guardian of larger quantity of land 

foi smaller amount-Mortgage is voidable.) 

tmnsacDomT ’" ,n ° r ^ W ‘ lS * POrfectl y 

(’ 12 ) I f fnd Cas 515 (516) (DB) (Oil). 

( ? 1 1 > 11 Ind ('as 761 (76-1 > (All) 

(’10' 7 Ind Cas 505 (515) (T)R) ,L a h). 

(0*10 Oudh ( as 521 520) DR) 

(’05) lo Cal W X 765 (764) (DB) ’ 

1 991 22 Mad 289 (290| (DB'. (A-mortgage of 
“■ * property ex.-eutod by a guardian withi- 

onlvmdX. t , , ' U ° f tl,e C ° Urt 13 “ot void but 

(’99» 25 Bmi 2.-7 (290 N . (DR . 

(’75) 2 Bom P J 532 (DR). 

Also see S. 58 N 5 an-I S 5S N °5 

3^1027 All 631 (632, [A I It'v If] : 50 A11 63 


1920 Cat*852 (S32) [AIR V 7^ (DR). 

1920 Cal 112 (112) [AIR V ?T ■' DB). 

1920 Nag 279 (280) [AIR V 7] : 15 Nag L R 154. 

1919 All 297 .299) [AIR V 6 ] : 41 All 475 (DB). 
(1918 P C 11 [A I li V 5], followed.) 

1919 Cal 365 (566) [AIll V G\ 

1919 Pat 224 225) [AIR V 6 ] (DB). 

1918 Lab 548 (349; [AIR V 5] : 1918 Pun Re 
No. 36. 

1916 Mad 273 (273) [AIR V 3] (DB). (De fa-to 
guardian cannot alienate property for purchtv.se 
of another property though beneficial.) 

1914 Lab 534 (535) [AIR V l] : 1913 Pun Re 
No. 30 (DB). [De facta guardian has no power 
to mortgage ward’s property.) 

(’13) 1913 Pun lie No. 15 : 19 I.C. 235 (235, 230) 
(DB). 

(’09) 32 Mad 27G (279) (DB). 

(’03) 11 Oudh Cas 1 (9, 10» (DB). 

(’07) 30 Mad 197 (198) (DB). 

(’07) 1 Sind L II 221 (222, 223) (DB\ (Remote 
guaruian has no power to sell minor’s property 
whether there be necessity or not.) 

(’06) 9 Ondli Cas 97 (100, 101) (DB). 

(’93) 1893 Pun Rc No. Go, p. 292 (294) (DB). 

(’89) 1889 Pun Re No. 192, p. 681 (682) , DB;. 

[But see 1918 Ball 1 ( 2 ) [AIR V 5] : 1918 Pun 
Re No. 108 (DB >. (The acts of mother, if to the 
manifest advantage or of imperative necessity, 
must be upheld.) 

1917 Mad 71 (73) [AIR V 4] (DB*. (In cases of 
urgent and imperative necessity, or where the 
transaction from its nature must necessarily bs 
beneficial;to the minor, a de fact > guardian of 
a Mahomedan minor, cau alienate the property 
of the minor.) 

1915 Oudh 65 (72) [AIR V 2] : IS Oudh Cas 168 
(DB \ ! .Mahomedan minor — D < facto guardian 
—Dealings with minor’s property may be 
binding on the minor in cases of urgent and 
imporativo necessity.) 

1914 Mad 495 (498) [AIR V l] 37 Mad 514(I)B). 
(According to Mahomedan law, a de facto 
guardian of a minor can alienate tin.* property 
of the minor only in cases of urgent and im¬ 
peril tivu necessity and in cases which must, in 
their wry nature, be necessarily beneficial to 
the minor.) 

<’13) 21 Ind Cas 128 (128) (DB) (Cal). (A lease 
by de facto guardian is valid if it is for beneiit 
cf minor.) 

(’11)34 Mad 527 (532) (DB). (The powers of a 
Mahomedan guardian in respect of immovable 
prop rty are very restricted—Urgent necessity 
or clear benefit to the ward must be shown for 
alienation of immovable property.) 

(’07) 3-4 Cal 65 (63) (DB). (Alienation by de 

4 T. P. 20. 




306 [ S 7 N 7 Pt 3bb ] 


PERSONS COMPETENT TO TRAN3FEB' 


minor. (3bb) 

(3b) An alienation of property of minor by a person who is not the legal or* 

de jure guardian of the property of such minor is absolutely void and 
confers no title on the alienee.(3c) 


3 i can validly dispose of tho family 

property for the necessity or tlie benefit of the family.(4) The father of 

a joint Hindu family can dispose of ancestral property for the pSCrnent 
of his antecedent debts even if there is no necessity.(5) 


(5) Prior to the enactment of Hindu Succession Act (i95G) a Hindu v-'idow or 
other limited heir under the Hindu law could dispose of the property in. 

' erlfcetUl b y ller ou] y for her life except where the alienation was for legal 
necessity.(G) One of several widows or other limited heirs could not 


3bb. 1952 Manipur 11 (1) (11) [AIR V 39], 

3c. 1951 Trav-Co 118 (121) [AIR V 38 C 41] ; 
ILR (1951) Tray- Co 150 (FB). (Existence of 
justifying necessity cannot validate the alien- 
tion.) 

4. See Mulla, Hindu Law, Stli Edn., pp. 271 
to 273. 

Also see the undermentioned eases : 

1931 P C 118:(120) [AIR V 18] : 58 Ind App 206: 

53 All 290: 

1927 P C 80 (82) [A I E V 14] : 50 Mad 421 : 54 
Ind App 136 * Alienation by a manager for 
religious charity is valid.) 

1927 P C 121 (122, 123) [AIR V 14] : 8 Lah 597 : 

54 Ind App 211. (Manager can transfer for dis¬ 
charging debts of family business.) 

1923 1 J C 37 (39) [A I 11 V 10] : 2 Pat 285 : 50 
Ind App 14. 

1917 P C 61 (62) [AIR V 4] : 39 All 437 : 44 Ind 
App 126 

1917 P C 188 (189) [AIR V 4] : 40 All 171. 

1917 P C 41 (41, 42) [AIR V 9] : 39 All 500 : 44 
Ind App 163. 

(’06) 1906 Pun L R No. IS, p. 55 (55). 

Also sec S. 38 Note 5. 

5. Sec Mulla, Hindu Law, Sth Edn., p. 291. 

Also see the undermentioned cases : 

1936 P C 277 (279; [Allt V 23] : 63 Ind App 384: 
17 Lah 644. 

1922 P C 247 (247, 249) [A I R V 9] : 49 Ind App 
228 : 44 All 368. 

1927 P C 37 (39; [AIR V 14]: 49 All 149 : 54 Ind 
App 79. 

19^4 P C 50 (56) [AIR V ll]: 51 Ind App 129 : 46 
All 95. 

1917 P C 76 (76) [AIR V 4]. 

1917 P C 61 (63, 65) [AIR V 4] : 39 All 437 : 44 
Ind App 126. 

6 . See Mulla, Hindu Law, Sth Edn., pp. 176 
to 178. 

(’80) 5 Cal 776 (790) : 7 Ind App 115 (PC). 

1955 All 625 (626) I AIR V 42 C 183] (DB). (Her 
power of alienation is analogous to that of a 
manager of an estate; she can exercise the power 
in case of need or for the benefit of the estate.) 


1955 Andhra 49(51) [A I R V 42 C 21] : 1954-2 
Mad L J (Andh) 195 : 1954 Andh L T (Civil) 
163. (Gift executed not for purposes- sanctioned 
by Hindu law — Donee does not get absolute 
title.) 

1955 Cal 312 (313) [AIR V 42 C 90] : ILR (1957) 
1 Cal 22. (Permanent lease by widow—Cannot 
enure beyond her life-time unless lease was 
made for legal necessity.) 

1955 Orissa 17 (19' [A I R V 42 C 6] : I L B 
(1954) Cut 588 (DB). (Alienation for discharg¬ 
ing time-barred debts will not bind reversioners 
even though the debts themselves were incurred 
by the widows for legal necessity J 
1955 Pat 251 (253, 254) [A I R V 42C 60] (DB). 
1955 N U C (Pat) 4576. 

Madh B L J (1954) H C R S09 (812, 813). (Alienee 
from widow has to prove that alienation was • 
made for necessity—Payment of husband’s debt 
and defraying marriage expenses are legal 

necessities.) 

1954 Pat 455 (457) [AIR V 41 C 157] (DBC 

1955 N U C (Pepsu) 3279 : I L R (1954) Patiala 
653. 

1954 Trav C 400 (400) [A I R V 41 C 139] : 1954 
Kcr L T 178. (Alienation of estate by widow 
for payment of husband’s debt is valid and 
binding upoD the reversioners.) 

1953 Pat 374 (375) [AIR V 40 C 135] : 1953 BL 
J R 384 (DB). (Permanent lease cr lease fora 
long-term. . 

1952 Mad 706 (710) [AIR V 39' : ILR (1952) Mad 
318:1952-1 Mad E J 665 : 65 Mad LW 301 
(DB'. 

1961 Simla-175 (176) [AIR V 38 C 32] (DTP. (Gifts 
of small portion of estate’by widow for religious 
or charitable purposes or those which are sup- 
pos d to conduce to!spiritual welfare of husband 
are binding upon reversioners). 

Also see the undermentioned cases : 

(’67) 11 Moo Ind App 4S7 (514) (PC). 

(’88) 11 Mad 288 (290) (DB'. (Alienation by 
widow of small piece of land for religicus- 

necessity.) 

(’66) 3 Mad H C R 116 (117, 118 (DB). 

[See rtso 1957 Andh Pra 257 (258) [A I R ^ 44 
C 86]. (Widow’s power to gift property tc 
daughter on the occasion of her marriage - * 
Only a reasonable extent cf property of nos- 



PERSONS COMPETENT TO TRANSFER 


.X 


€ 


[ S 7 N 7 Pt 8 ] 807 




( 0 ) 


alienate the property even for necessity without the consent of the other 
widows or heirs.(7) Under the law in Manipur a certificate of sale from 
proper authority is necessary in the case of a widow when she wants to 
dispose of property left by her deceased husband.(7a) Under S. 14 of the 
Hindu Succession Act (1950) the limited estate of a Hindu widow is now 
abolished and she has been conferred an absolute estate. 

The manager or trustee of a religious endowment can transfer the 
endowe 1 property only under certain circumstances an 1 to a c rtain 
extent such as legal necessity or the preservation of the estate/.'' 


banil or property inherited by her from son 
can be gifted.) 

7. See Mulla, Hindu Law, Sth Kdn., p. 186. 

Also see the undermentioned cases : 

192s 1> C 201 (*256) i AIR V 10 : 00 Ind Ann 699 

1926 Mad 6 (10, 11) [AIR V 16] (DR). 

(’ll) 60 All 446 (147 DID. (Hindu co-widows — 
No alienation of absolute interest without the 
consent of the other—Life estate of one may 
be alienated.! 

(’02) 26 Mad 664 (336) (DR). (Though one of two 
co-widows who is not the managing member on 
behalf of both cannot charge the inheritance 
even where the transaction is for the benefit 
of the estate an alienation by her will bind her 
own interest in the property during her 
lifetime.) 

(’96) 16 Mad 1 (10) : 19 Ind App 164 (PC). 

(’94) 7 C ;P L R 156 (156). (The estate of two 
sisters under Mitakshura law is like that of 
two widows and neither of them can alienate 
without the consent of the other.) 

7a. 1952 Manipur 11 (1) (11) AIR V 69]. (Rule 
does not apply to daughters disposing of their 
deceased father’s propertv.) 

1952 Manipur 10 (11) ‘[AIR V 39]. (Sale by 
widow without such certificate is void and 
inoperative.) 

8 . See Mulla, Hindu Law, 8th Edition pp 480 
to 482. 

Also see the undermentioned eases : 

1926 P C 112 (118) [AIR V 16] : 56 Ind App 253: 

6 Pat 169. 

1917 PC 66 (35, 67) [AIR V 4] : 40 Mad 709 : 44 
Ind App 147. (DoA 

1917 P C 6 (7) [AIR V 4] ; 40 Mad 402 : 44 Ind 
App 98. 

(’09, 36 Cal 1006 (1016) : 36 Ind App 148 (PC). 
(In absence of unavoidable necessity a mokur- 
rari pattah or permanent lease granted by the 
mokunt of the endowment for the time being 
on the most favourable construction enures 
only for the life-lime: of the grantor.) 

(’77)'2 Cal 341 (3511:4 Ind App 52(1*0. (Shobait 
or manager of the debutter can like a manager 
of an infant in Hindu law alienate a part of 
the debutter property for purposes of the wor¬ 
ship of the idol and repairs of the temple.) 

(’75) 2 Ind App 145 (152) : 4 Reug L It 450 (PC). 

(’70) 16 Moo Ind App 270 (276, 275) (PC). (Can¬ 
not grant a permanent lease.) 

1966 Cal 256 (258) [AIR V 26]. (Shebait gomasta 
of the debutter property is not competent to 


craut perpetual lease of the land except for 
imperative legal necessity*A 
196 1 Mad 621 (625. 627 AIR V 21 DR . (Apart 
from the question of necessity, a muhant is 
incompetent to create interest in mutt property 
f o enure beyond his life.) 

1966 Mad 852 (856) [AIR V 20'. (Manager of 
temple property can grant perpetual lease in 
special and unusual cir< uinstances.) 

1966 Mad 069 (646) [AJR V 2 H[ (DR). (Fewer of 
shebait to incur debt is analogous to teat of 
manager of infant heir.) 

1966 Mad 481 (481, 482) [AIR V 20* (DR). 

' Permanent lease by head of mutt, valid for his 
lif-time -Athrming AIR I960 Mad 422.) 

I960 Mad 405 (409) [AIR V 17 (DR). 

1960 Cal 270(272) ]A1R V 17] (DR). (A shebait 

can, without legal nec-essi y, grant a transfer- 
abh* and heritable lease which is permanent in 
so far that so long a> the rent is paid regular!v, 
tenant will continue to enjoy the land and 
winch leaves to the idol’s estate the benefit 
oi an augmentation of rent which is net fixed 
and can be enhanced. Such a lease is bindin" 
on the succeeding shebait.) 3 

1929 Cal 612 <612, 616) ]AIR V 16] (DR). (Per¬ 
manent lease by mahant will enure only for 

his lifetime.) J 

1929 Lab 308(871) (AIR V 16' (DB). Oiahant 

cannot make a gift of religious endowment 
property.) 

19-39 Lab 816 (SI7) [AIR V 16' (DB). (Except 

for necessity no lease can be" granted bv the 

head of a religious institution so as to continue 
after his death.) 

1925 Cal 435 (437) [AIR V 12’ (DB). (A mutwalli 
liab no / P° wer to mortgage the wakf property 

except for wakf necessity.) J 

V h 2 ^ Xu? (612) [AI1<V11 3 < DB )- (Mahant 
has right to mortgage cr sell endowed property 

for sradii of the deceased muhant, if otherwise 

there are no funds available ) 

1924 Pat 655 (657) [AIR \* 11 (DB). 

1923 Bom 296 (296) (DB). (A gift, bv tl.e mana- 
b,cr, of perpetual allowance out of temple funds is 
not valid beyond the lih-time of the grantor ) 
1923 Mad 288 (289. 293) A I R V *io" (DB) 

(Shebait or Matatbipatln cannot aliom.to mutt 
prnp t . rt ics except for unavoidable n n cc . es i* v ) 

1922 Pat 246 (24(5) [AIR V 9* * 1 p at 4 T 
1932 Pat 178 (180) [AIR V U DB) ( H 
1922 Pat 165 (166) [AIK \ 9[ (DB). 


S- N. OAFt 


V Pc 


303 | S 7 N 7 Pt 8 ] 


PERSONS COMPETENT TO TRANSFER 


(7) A coparcener of a Mitakshara joint Hindu family cannot, according to the 
law prevailing in some provinces, alienate his share in the property 


1920 Mad S34 (335) [AIR V 7] (DB). (Perpetual 
Kanom by a trustee of the Malabar devaswom 
is not binding on devaswom though status of 
trustee is not analogous to that of a Hindu 
widow.) 

1919 Mad 130 (131) [AIR V 6] (DB). (Trustee of 
a religious trust cannot grant a permanent lease 
of the trust properties.) 

1918 Mad 1264 (1265) [A I R V 5] (DB). (The 
head of a mutt cannot alienate the. whole corpus 
of mutt property or part of it, except for neces¬ 
sity.) 

1916 Mad 502 (502) [A I R V 3] 'DB). (A per. 
manent lease of a religious trust property, 
which is neither necessary nor beneficial to the 
trust, is beyond the powers of the trustee ) 

1920 Oudli 244 (247) [AIR V 7].- 

’13) 18 Ind Cas 11 (12, 13) (DB; (Oudh). 

1918 Cal 804 (S05) [AIR V 5] DB). (A moka- 
rari maurasi lease of wakf property by a 
mutwalli is void if there is no urgent necessity 
for granting it.) 

1918 Nag 234 (235) [AIR V 5] : 14 Nag L R 12. 

1915 Oudh 345 (347) [AIR V 5] (DB). 

1916 Cal 72S (728, 729) [A I R V 3] : 43 Cal 34 
(DB). (The grant of a permanent lease without 
legal necessity is in excess of the powers of the 
shebait who grants the lease.) 

1916 Lah 239 (241) [A I R V 3] (DB). (A mut¬ 
walli cannot create permanent encumbrances on 
wakf property.) 

(’13) 1913 Pun Re No. 18 : 19 Ind Cas 219 (220) 
(DB). (The powers of mahant of religious ins¬ 
titution in matters of alienation of endow¬ 
ment property are analogous to those of a Hindu 
widow.) 

(’12) 16 Ind Cas 622 (623) (DB) (Mad). (The 
right of the trustee of a mutt to create a perpe¬ 
tual lease of the mutt properties is restricted 
only to cases in which there enters at least 
some element of necessity.) 

(’12) 13 Ind Cas 686 (637) (Cal). (The effect of 
a permanent lease of certain land granted by a 
shebait will enable the grantee to hold the land 
during the continuance of the grantor’s in¬ 
terest.) 

(’12) 13 Ind Cas 85 (86, 87) (DB) (Cal). (An 
alienation of property made by a mahant is not 
valid if it is shown that there was no necessity 
for alienation.) 

( ’ll) 34 Mad 535 (539) (DB). (Permanent lease 
of trust property at a fixed rent by the head of 
a mutt is invalid, except on special grounds or 
circumstances of necessity.) 

(’10) 6 Ind Cas 7 (7) (DB) (Mad). (It is not 
competent to the trustee of a temple to grant a 
permanent lease of temple property in the ab¬ 
sence of special circumstances to do so.) 

(’10) 37 Gal 179 (186, 187; (DB). (Alienation of 
wakf property is valid if necessity is establish¬ 
ed and permission of the Cadi is obtained.) 

(’09) 4 Ind Cas 1129 (1129) (DB) (Mad). (Trustee 


cannot grant a permanent lease at a fixed rent 
unless there is necessity to grant it.) 

(’08) 12 Cal W N 63 (64) (DB;. (Permanent lease 
executed without legal necessity is void.) 

(’06) 10 Cal WN 1000 (1002) (DB). (A debutter 
property according to Hindu law is not abso¬ 
lutely inalienable; it can bo alienated for legal 
necessity | 

(’05) 28 Mad 391 (392) (DB). (Trustee of religi¬ 
ous endowment cannot create perpetual tenure 
except on special grounds.) 

(’03) 25 All 296 (311) (DB). 

(’95) 19 Bom 271 i272) (DB). (Permanent 

under-tenures such as mirasi, putni and mokur- 
rari grants created by managers of endowed 
temple lands are not void if made for a neces¬ 
sary purpose.) 

(’95)* 18 Mad 359 (3621 (DB ; . 

(’86) 10 Bom 34 (39 > (DB*. Priest cannot trans¬ 
fer mutt property beyond his life.) 

(’82) 1882 Pun Re No. 399, p. 115 (117) (DB\ 

(’73) 20 Suth W R 471 (472) V DB). (A rnohant 
in charge of an endowment with only a life- 
interest in the property cannot create an inter¬ 
est superior to his own, or, except under the 
most extraordinary pressure and for the distinct 
benefit of the endowment bind his successors in 
office.) 

(’73) 11 Beng L R 336n (336n) (DB). (Amort- 
gage of debutter property by a shebait is ultra 
vires.) 

(’72) 18 Suth W R 439 (439, 440) (DB). (The 
shebait of a religious endowment is competent 
to lease the endowed lands and to appropriate 
the proceeds for the purpose of keeping up the 
worship of the idol and a mokuddum, under 
such a lease, is entitled to hold possession dur¬ 
ing the lifetime of the lessor or during such 
period as the latter continues to be the shebait 
of the endowed lands.) 

(’71) 7 Beng L R 621 (628) (DB). (Under the 
Hindu law, a permanent alienation by a shebait 
of endowed property, such as the creation of a 
patni, is not absolutely null and void—A per¬ 
manent alienation by a shebait of endowed pro¬ 
perty under special circumstances of necessity 
is valid. Want of funds for repairing the tem¬ 
ple and restoring the image of the idol is a 
necessity sufficient under the Hindu law to 
warrant such an alienation.) — 

(’67) 7 Suth W R 446 (448) (DB). (The high 
priest of a religious endowment in Assam, who 
was only a nominee of the grantees, was held to 
have no right to grant leases in his own namQ 
and of his own authority.) 

(1864) 1864 Suth W R (Gap) 157 (158) (DB). (A 
shebait is in the position of trustee for the 
founder and cannot create permanent encum 
brances to the injury of the endowed property.; 

(1863) 1 Mad H C R 298 (300) (DB). (The paid 
managers of the affairs of a pagoda have no 
power as such to encumber the pagoda P r0 " 
perty.) 
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without the consent of the other eopareeners’(9) but according to the law 
prevailing in other provinces he can.(10) A gift or Lcjucd cannot he 
made by such a coparcener according to the law prevailing in all the 
proviuces(lOa) except with the consent of the other coparceners.(lOh) 

A co-sharer in common property can sell, mortgage or lease his interest 
to another co.sharer or to a stranger. The fact that the common pro. 


9. See Mulla,Hindu Law.Sth Edition, page 293. 

Also see the undermention' d cases : 

1917 P C 12S (133) [AIR V 4] : 43 Cal 733 (I'C) 
(Bengal). 

1917 P C 61 (621 [AIR V 4] : 39 All 437 : 44 Ind 
App 126. (United Provinces.) 

(’09) 31 All 507 (509) (OB'. (Do.) 

(’09) 1 Ind Cas 83 (84) (DB) (All). IDo). 

(’84) 1884 All W N 85 (85) DB). . Do). 

(’94) 16 All 369 (370) (DB). (Do.) 

(’93) 15 All 339 (349, 350) : 20 Ind App 116 (I'C). 
(DO.) 

(’83) 5 All 542 (549, 550) (DB). (Do.) 

(’83' 5 All 384 (385 (DB). (1),..) 

(’98) 20 All 325 (326) (DB). (Do.) 

1920 All 111 (112) r.-UIi V 71 (Do.) 

(’80) 5 Cal 148 (167) : 6 And App SS (I> C), 
(Bengal). 

(’06) 4 Cal L Jour 543 (510) (DB). (Do). 

(’08) 7 Cal L Jour 644 (615) (DB). (Dc). 

(’91) 18 Cal 157 (161) : 17 Ind App 194 (PC). 
(Oudli). 

(’07) 10 Ondh Cas 289 (291) (DB). (Dr.) 

(’12) 13 Ind Cas 547 (548) (Oudli). t Do). 

(’13) 18 Ind Cas 281 (282) (Oudli). (Do.) 

1918 Oudli 317 (31S) [A I K V 5] : 21 Oudli Cas 
156. 'Do.I 

1920 Pat 454 (455) [AIR V 7] : 5 Pat L Jour 120 
<DB>. (Patna). 

1935 Pat 349 (351' [AIR V 22' (DB). (Do.) 

(’83) 1883 Pun Re No. 153, p. 466 (471). (The 
Punjab.) 

(’93) 1893 Pun Re No. G, p. 46 (50). (Do.) 

(’12) 1912 Pun Re No. 21 : 11 Ind Cas 443 (444). 
(Do.) 

1936 All 77 (78) [AIR V 23\ 

1926 Oudli 470 (473) [AIR V 13]:2 Luck 226(DB). 
1922 Lab 205 (207) 'AIR V 9'. 

(’08) 1908 All \Y N 200 (200). (United Pro¬ 
vinces.) 

(’13) 21 Ind Cas 528 (529) (Cal). (Bengal.) 

(’ll) 11 Ind Cas 892 (893) (Cal). (Do.) 

(’ll) 33 All 654 (656 (DB). 

(’09) 1 Ind Cas 670 *674) (DB) (Cal.) 

(’74) 21 Sutli W R 190 (191) (DB). 

(’70) 14 Sutli W R 80 (81) (DB>. 

(’80) 1880 Pun Re No. 58, p. 120 (123) (FB). 

(’79) 1879 Pun Re No. 21, p. 42 (45) (DB). (The 
Punjab.) 

Also see S. 6, Note 2a. 

lO See Mulla, Hindu Law, 8th Edn., pp. 292, 
293. 

Also see the under mention'd cn*cs : 

1920 Bom 341 (342) [A I R V 7] : 44 Bom 341 
(DP,). (Bombav.) 

1919 Bom 84 (84, 85) [A I R V 6' : 43 Bom 472 
(DB). (Do.) 


\ < / JL V J.K’JII XIV. i 


’ - - * V * ■ y I, / ; , y i ' I ) 

(’86) 5 Bom P J 106, p. 365 (I)B). (])<-.) 

C73) 10 Bom Ii C li 139 (ICO) - DB . (Do.) 

(’69) 6 Bom H C R (A C) 247 (219) (DB). Do.) 
(1862) 1 Bom II C R 39 (40) (DIR. (D< 1 
1929 Mad 927 (927) [AIR Y 7 (DB). .Madras.) 

1919 Mad 500 (505 566) [A 1 L Y 0 : 42 Mad 154 
(DID. (Do. A gift made by ceparcem r in pur¬ 
suance of a promise in consideration ct marriage 
is an alienation U r consideration within the 
rule of Hindu law.) 

( 69) 5 Mad H 0 R 166 170) (DB). (Madras!. 
(1865) 2 Mad Ji C U 416 (4171 tDB). «D .; 

(1-65! 2 Mad H C R 27o <27i)(DB). (D .) 

(3^63) 1 Mad H C R 47) (473,'474) .DB) (Do ) 

1922 P C 353 (355) AIR Y 9] : 49 Ind Api, 358 
o0 Cal 84 : 18 Nag L R 127. (Berar.) 

19:U Nag :13 (M) [A I It V 21'. (Cl-luvuI Pro- 
vmces.) 

1920 Nag 150 (150) [AIR V 7’ : 1C Nag L R 131 
(Do.) 

191,s Nag 208 (209, 210) AIR Y 5 
1916 Nag 25 (26) [A I R V 3 : 12 
(Do.) 

^ i->) 9 Nag L R 74 (/6). (Do.) 

(’93) 6 C P L It 60 (63). (!).>.> 

I 91) 4 C P Jj R 139 d j] [ (f)-, ) 

(’90) 3 C P L R 126 (127). (Do ) 

( 90) 3 C P h R 64 (65). 

1923 Nag 334 (335) [A I R V In', 
undivided coparcener is invalid.) 


(Dc.) 

Nag L R 161 


(A gift by an 


n Bern 347 


1 (nR Bo “R-° (1 . 32) - A 1 K v S- • - MY 

(Alienation without consideration is in- 

Veil 1 ( 1 .) 

(’91) 15 Bom 673 (675) (DB). 

Also see S. 6, Note 2a. 

lOa See Mulla, Hindu Law, 8th Edn.. p. 292. 
Sec also Raghavachariar, Hindu Law, 1939 Edn* 
p. 267 and tlie following eases. 

('95) 18 Mad 73 (83, 84) i DB). 

(’84) 7 Mad 357 (365) (FB). 

(’86) 9 Mad 273 (275) (DB). 

(’91) 14 Mad 459 (462) (DB). 

(’10) 7 Ind Cas 800 (800) (DB' (Mad). 

1918 Mad 395 (395) [AIK V 5 (DB). 

( 9o) 19 Bom 803 (806) (DB). ’ 

(Do) 12 Bom HCli 229 (231) (DB). 

(VU 11 Bom II C R 76 (81) IBB) 

12 c ^ R 6 a (001. ((hit of hi? own Share 

an undivided coparcener is invalid ) 
rCli) 3 Horn H C R (A C) 66 ( 6s) (DJ!) |j> 0 .) 

cf tun ;: 7 InJ Al>1> 181 ^ Case 

lOb. 1954 Mail 307(310) FAIR V 4] C 1>7' (DP,) 
(Further M minor? or a child in the ‘ womb 
should be existing on date of gift. But consent 
of maintenance holders is not necessary.) 
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perfcy bas not been divided by metes and bounds and allotted in seve¬ 
ralty to tbe co.sbarers does not stand in tbe way of such conveyance. 
Sections 7, 8 and 44 recognise tbe validity of sucli transfers.(lOc) But 
tbe lease of a plot by a co.sharer landlord in exclusive possession thereof 
will not bind tbe other co.sbarer landlords whose consent to tbe lease 
bas not been taken.(lOd) 

(8) One partner cannot create a mortgage upon partnership property without 
the consent of the other partners(ll) except where be bas, under 
arrangement with tbe others, tbe sole management of tbe business.(12) 

(3) The manager of lunatic’s estate cannot mortgage or sell tbe property of 
the lunatic without tbe order of tbe Court under tbe Lunacy (District 
Courts) Act (XXXV of 1858).(13) (This Act is repealed by tbe Lunacy 
Act, IV of 1912). 

(10) A judgment-debtor whose property was in tbe possession of the Collector 
for tbe purposes of execution under Sch. Ill of tbe Code of Civil Proce¬ 
dure (since repealed) was incompetent to mortgage, charge, lease or 
otherwise alienate such property without tbe permission of tbe Col- 
lector.(14) 


lOc. 1957 Andh Pra 619 (621) [AIR V 44 C 205] 

(DB). (It is not the law that one co-sharer can 

onlv release his interest in favour of the other 
* 

co-sharers.) 

lOd. (’51) 17 Cut L T 358 (359). 

1936 Mad 967 (968) [AIR V 23] (DB). 

11. (’82) 4 All 437(459). 

1 2. (’08) 31 Mad 206 (209) (DB). 

1 3. (’13) 21 Ind Cas 879 (879, 8S0) (DB) (Mad). 
(Natural guardian of a lunatic appointed mana¬ 
ger and guardian of the lunatic’s estate under 
Act 35 of 1858 is bound by the provisions of 
the Act and cannot mortgage the property with¬ 
out the leave of the Court.) 

(’12) 14 Ind Cas 218 (218, 219) (DB) (Cal). (A 
lease for more than hve years granted by the 
guardian of a lunatic without the authority of 
the Court as required by S. 14, Lunacy Act, 
1858, is voidable and not void.) 

(’10) 6 Ind Cas 158 (159) (DB) (Cal). (Manager of 
estate of lunatic has power to grant without 
permission of Court ordinary cultivating lease 
though for an uncertain term.) 

(’06) 3 All L Jour 686 (687) (DB). 

(’96) 20 Bom 150 (153, 154'(DB). 

(’73) 10 Beng L R 364 (377) (DB). (A de facto 
manager can have no greater power than one 
duly appointed. Where, therefore, the mother 
of a lunatic, who had not been so appointed 
mortgaged his estate without the previous sanc¬ 
tion of the Court, the mortgagee’s suit for 
foreclosure was dismissed.) 

(’75) 15 Bcng L R 350 (355) (DB). (A sale made 
by a guardian without the sanction of the 
Court required hv Act 40 of 1858, S. 18, is 
made without power.) 

14. 1918 P C 168 (169) [AIR V 51 : 14 Nag L R 
181 : 45 Ind App 219 : 46 Cal 183. (36 Bom 510, 
Overruled.) 


1941 Nag 12 (15) [AIR V 28] : ILR (1941) Nag 
214. 

1938 Nag 253 (253, 254) [AIR V 25] MLR (1939) 
Nag 652 (DB). 

1937 Nag 330 (332) [AIR V 24]: ILR (1937) Nag 

111 . 

1937 Oudh 410 (412) [AIR V 24] : 13 Luck 531 
(DB). 

1937 Oudh 87 (96, 98) : 12 Luck 435 (DB). 

1936 Oudh 280 (284) [AIR V 23] : 12 Luck 185 
(DJ3). (Collector has seisin of case from the 
date of order of transfer.) 

1935 Oudh 156 (15S, 160) [AIR V 22] : 10 Luck 
459 (DB). 

(’36) 160 Ind Cas 924 (924) (Nag). 

1935 Oudh 121 (125) [AIR V 22] : 10 Luck 361 
(DB). 

1934 Nag 285 (288) [AIR V 21] : 31 Nag L R 129. 
1933 All 908 (909) [AIR V 20] : 56 All 134 (DB). 
f 1933 All 468 (469, 472) [AIR V 20] (DB). 

1931 All 541 (542) [AIR V 18] (DB). 

1931 All 38 (40) [AIR V 18] (DB). (Prohibition 
in Para. II of Sch. Ill does not apply to decree 
in which the sale is ordered.) 

1930 Nag 237 (238) [AIR V 17] (DB). (Part cf 

property under Collector’s management—Other 
part can still he mortgaged.) 

1929 Nag 257 (259) [AIR V 161. 

1928 Nag 128 (129) [AIR V 15]. (The incompet- 
cncy of the mortgage only extends to the pro¬ 
perty of which the Collector had expressly 
assumed management.) 

1929 Oudh 435 (436, 437) [AIR V 16] : 5 Luck 
384. (Gift without permission of Collector is 

incompetent.) . 

1929 Oudh 441 (443) [AIR V 16] : 5 Luck 23d 

(DB). (Sale.) „ ^ n „ 

1924 Oudh 302 (303) [AIR V ll] : 2/ Oudh C:i3 

56 (DB). x r> 07 

1924 Nag 132 (133) [AIR V ll 1 : 20 Nag L R 31. 

1921 Oudh 176 (160) [AIK V 8] (DB). 
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See also the undermentioned cases.(15) 

8. Transfer in favour of person not competent to contract. — As has 

. a in Note 2 this section deals only with the competency of the transferor to 
transfer property. There is nothing in this section to prevent a person not competent 
to contract, from being the transferee of property.(l) Thus, a mortgage^) or sale(S ) 
in favour of a minor is valid, except where the transfer involves obligations to be 
1 out by the minor, in which case the transfer will he invalided) A transfer in 

■favour o. a lunatic is similarly valid. (5) Illness does not prevent a transfer by others 
■ in favour of a person as he is a passive party.(6) 

J J< 10 ma y * 10, however, cases where a person is competent to contract hut is 
disnuaiiil c I from being a tran sferee of property. (See Notes on S. G, cl. (h).) n such 

1016 Low Pur 91 (9:*) [AIK V 3 . (Buddhist 
liiimr Alienation i»y dj fact 1 ) guardian for 
minor's benefit is valid.) 

Section 7 — Note 8 

1. 1922 Nag 239 (211) [AIR V 9 5 (Deed of sale 
in favour of minor is valid.) 

191.5 All -ITS (179) [AIR V 2] : 38 All 62 (DB). 
(Do.) 

t 1915 Oudh 155 (156, 157) [AIR V 2 [ : IS Oudk 
( 115 (DB). (Case law discussed.) 

( 11) 33 All 657 (659) (DB). (A sale in favour of 
minor is valid.) 

Also see S. 105, Note 22. 

2. f 1917 Mad 630 (634, 635, 638) "AIR V 4] : 

40 Mad 308 (Fiji. (33 Mad 312, Overruled.) 

1929 All 604 (605) [AIR V 161 t DB). 

192* All 102 ( 102 , 103) [AIR V 15] (DB). 

1936 Pat 153 (156, 157) AIR V 23] (DB). 

1919 Pat 561 (563) r AIlf V 6 l (DB). 

1918 Cal 1027 (1028) [AIR V - 5] (DB). 

(’81) 3 All 408 (412) (DB). 

3. 1930 Mad 425 (426) fAIR V 17 • 

1924 Lab 011 (613 • [AIR V 11 ; : 5 Lab 317 

(DB). (A sale in favour of a miner can bo 
enforced.) 

1924 Mad 544 (546) [AIR V n\ (Sale in favour 

of miner at the instance of his father is 

\alid, minor personally not being a contracting 
party.) ° 

1917 Lab 109 (109, 110) r AIR V 4 1 

t mo All 3(16 (368, 369; [AIR V 3 " ; 33 All 134 

(DIM. 

1916 Low Bur 91 (92, 93) [AIR V 3 ]. 

19 iVL M C -,‘ U2 ( U ?) - A1R V ■>}: 37 Mad 390 
(DL>). (When a minor is not himself a con¬ 
tracting party in a transaction of purchase but 
becomes the beneficial owner under the sale 
deed, the transaction is not void.) 

(’13) 18 Ind Cas 451 (451) (DB; (Cal). 

ICmuCrnf (G - 7) :AIK V 5 3 : 3 Pat L 

ol 8 (DI>) iA lease in a minor’s favour im¬ 
posing a liability on him to do certain thing 
is null and void.) 


.19*20 254 (254) LAIR V 7]: 16 Nag L R 194 

1913 Nag (29) 1 AIR V 6 ]: 16 Nag h R 6-1 

(DB). 

fI9L7 Nag 215 (218, 219) [AIR V 4] : 13 Xu- 
D R 130 (FBI. 

.,(07) J Nag L R 171 (.174, 175). (Every aliena¬ 
tion m contravention of provisions of Sell. Ill 
is not merely voidable by Collector, but is 
absolute-y void and of no elicit against am* 
person wnomsoever.) 

.15. 1954 Manipur 22 (23) [AIR V 41 C 10]. 
(Oral ret rf half share in property by Hindu 
father gtverned by MitukshanCLaw in favour 
of son-in-law — Property not proved self-acquired 
— Held the fact that donor could ma.kc the 
gift was not proved.) 

{*51) 17 Cm L T 358 (359). (One of eo-sharer- 
landicrds in exclusive possession of plot letting 
oat same to tenant without consent of others — 
Tenancy not binding on non-consenting co¬ 
sharers. ) 

1934 Mad 605 <607) [AIR V 2l1 : 57 Mad 1062 
(DB). (.Alienation of minor’s property bv 
Christian mother is not void but voidable at 
the instance of minor.) 

1934 Rang 365 (366) [AIR V 2l[. (A de facto 
guard ini f a minor cannot according to the 
personal law of Burmese Buddhist clothe him¬ 
self with power to sell or mortgage minor’s 
propert\\) 

1934 Rang 319 (349) r AIR V 21' DB). (Do.) 

1934 Rung 335 (335, 337) fAIR V 21] : 12 Rang 
656 (DB). »Do.) 

1933 Rang 403 (404) (AIR V 20] : 12 Rang 47 
(DB). 'Ii >.) 

1933 Ring 83 (84) [AIR V 20] : 11 Ran- 193 
(Do.) 

1931 Rang 178 (178, 179) [AIR V 18]. (Do.) 

1931 Mud 529 (531) [AIR V 18]. (Alienation by 
df fact ’ guardian of property of Christian 
minor is void.) 

1929 Par 117 1 119) [AIR V 16] : 8 Pat 549 (DIB. 
(Alienation by disqualified proprietor, under 
Chota Nagpur Encumbered Estates Act, 6 of 
1876, S. 12A, is void ab initio.) 

1928 Rang 199 (200) AIR V 15] : 6 Rang 329. 
(A transfer of minor’s property by Burman 
Buddhist mother may be upheld if she was 
acting iu the interests of the minor.) 


^• 14 1923 0udh 37 ( 39 ) > IR V 12 ] : 27 Oudh Cas 
6 . 1963 All 194 (199) [AIR V 50 C 581 
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cases the transfer in his favour would be invalid, not because 
contract, but because of the specific disqualification. 


he is not competent to 


8. Unless a different intention is expressed or necessarily implied, a 
Operation Of transfer of property passes forthwith to ihe transferee all the 
transfer. interest which the transferor is then capable of passing in the 

property, and in the legal incidents thereof. 

Such incidents include, where the property is land, the easements 

annexed thereto, the rents and profits thereof accruing after the transfer, and 
all things attached to the earth ; 

and, where the property is machinery attached to the earth, the move- 
able parts thereof ; 

and, where the property is a house, the easements annexed thereto, the 
rent thereof accruing after the transfer, and the locks, keys, bars, doors, 
windows, and all other things provided for permanent use therewith ; 

and, where the property is a debt or ether actionable claim, the securi¬ 
ties therefor (except where they are also for other debts or claims net trans¬ 
ferred to the transferee), but not arrears of interest accrued before the 
transfer ; 

and, where the property is money or other property yielding income , 
the interest or income thereof accruing after the transfer takes effect. 


Synopsis 


1. Analogous law. 

2. Scope of the section. 

3. Sales in invitum. 

4. Unless a different intention is expressed 
or necessarily implied.” 

5. Maintenance grants. 

6 . Hindu law. 

7. Grant for an indefinite period. 

S. “Transfer of property.” 

9. “Which the transferor is then capable of 
passing.” 


10. “In the property.” 

11. “Legal incidents thereof.” 

12. Transfer of legal incident only — Effect o f 

13. ‘‘Easements annexed thereto.” 

14. Rents and profits of property. 

15. “All things attached to the earth.” 

16. House when passes fixtures. 

17. Transfer of debt—Securities when pass. 

18. Interest. 

19. Other legal incidents. 

20. Deed—Construction. 


1. Analogous law. — Section 60, sub.s. (1) of the English Law of Property 
Act, 1925, runs as follows : 


‘‘GO. (1) A conveyance of freehold land to an } 1 2 3 4 5 6 7 * 9 person without words of limitation, or auy 
equivalent expression, shall pass to the grantee the feo simple or other the whole interest which 
the grantor had power to convey in such land, unless a contrary intention appears in the con¬ 
veyance.” 

Section 62 of the said Act runs as follows : 

“G‘2. (1) A conveyance of land shall be deemed to includo and shall by virtue cf this Act 
operate to convey, with the land, all buildings, erections, fixtures, commons, hedges, ditches, 
fences, ways, waters, watercourses, liberties, privileges, easements, rights and advantages what¬ 
soever, appertaining or reputed to appertain to the land, or any part thereof, or, at the time of 
conveyance, demised, occupied, or enjoyed with, or reputed or known as part or parcel cf cr 
appurtenant to the land or any part thereof. 

(2) A conveyance of land, having houses or other buildings thereon, shall be deemed to 

include and shall by virtue of this Act operate to convey, with the land, houses, or ether 
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occupied, or enjoyed with, or reputed or J known a-Tit ^ ° f eonve - v,lDCC ' demised, 

bouses, or other buildings conveyed, or any of them, or any part tUe^ofT PUrtCnailt tC ’ ^ ^ 

* * * 

* ^ (l) 

contained. J ‘° tcrnw ° £ the ““veyance and to the provisions therein 

(5) This section shall not bo construed * 

perty right or thing in this section Tnuoll thm To ^,1^ ** *° *">’ 
him to the land or manor expressed to be convert .• . ! conveyance gives to 

or thing in this section mentioned, furtherT ’othe.T'.P'” 8 to , hlln an >' Property, right 
conveyed to him by the conveying parties than “ S the S,ulle could have beeu 

* - 

*”(1) 

is •* — •*-* 

transferee, firstly, all the interest Which’ the' transferor kit* passes , fortl ^ ltii to the 
** Property, and, secondly, all the interest “bth t o , ° £ PaSSing in 

passing in the legal incidents of the property (l) The o tecTT h 1 ™ 'V ° f 

what are the legal incidents of each particular cla^of t , 7 ’T° Ckrify 

the property when it is transferred, and not to lay dowil i'^ pass along w,th 

are necessary to effect a transfer of any particular kind of proper^ (1$ ^ ^ 

The first part is merely the legislative en-iofnmnf nf -n 1 
passing of the Act, the Common law of the country (lb) T , r'TT’T ’ C ' f ° rC the 

in orory CM0 llia ° , he catote .m 

Hr -"- 3 s fiSstrafcs 

( TTVn n<1 CaS 494 (496) ( DB > ( C al). (A mort- 
ga c of his property by a person without reser 

rl! 1 ,° f 7 any . , nght was hM t0 transfer both 
the chakdari right and the subordinate iotedari 

right possessed by him in the mort^ged^ 

(’05) 9 Cal W N 710 (718) (DP) 

(’70) 14 Suth W R 379 (379MDB) 

1(DJBJ. 910 1>at 516 (53G) [AIR V 27 1 = 19 Pat 433 

lb* ( b8) 1888 Pom P J 125 (125) (DR) (TTnl 

a different Intention is expTiL/ a LLsfe T 

land passes with it the well also as be ng 
embedded in it.) ucing 

( C‘ 4 n U CU , 1 12 /' (13 ^ : 11 Ind A PP 218(228) (PO 
( I ho lule of law before Transfer of Property 

Act was that indefinite words of gift\verr 

calculated to convey all the interest of thn 

a _ that it was necessary to read the 

whole instrument to gather the intention.”) 

2. 44 and 45 Viet., C. 41. 


Section 8 — Note 1 

1* Sub-sections (3) and ( 6 ) are omitted as they 
arc not material for this commentary. 

Section 8 — Note 2 

1. 1959 S C 254 (257) [AIR V 4G C 35] 

(’05) 1965 All L Jour 637 (639). (Sir plots apper¬ 
taining lo and forming integral part of proprie¬ 
tary rights in village—Co-sharer transferring by 
gift his proprietary rights in village — Proprie- 
tai y rights in Sir also pass to-transferee.) 

1964 Andh Pra 297 |29S) [AIR V 51 C 78] 

19i4 Oudh 35 (36, 37) [AIR V 31]. 

1937 Cal 763 (764) [A I R V 24j : ILR (1937) 
2 Cal 181 (DP). (Mortgagee in possession 
has right to lease mortgaged property during 
pcricd of his possession under S. 76 (a) oven 
after institution of redemption suit—Such right 
is not aliected by S. 52— Lessee has righTto 
cult]\ate lands till redemption of mortgage.) 

19 ~ 7 Oudh 71 (78 [AIR V 14j : 2 Luck 4 ° (DP). 
(A transfer of land without restriction carries 
witli it every incident of ownership.) 

1923 Cal 335 (337) [AIR V 10] (DP). (If apt 
words are not used and if reservations are 
made then it does not lie in the mouth of 

^ * - A 


not 

the 


— ^mo iiiuu lii ui tlitJ 

grantor to contend that the grant is not so 


TTS 67 ^ 11 163 (169) : 2 Here 438, Bower 
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or limited by the use of such words as “and his heirs,” “and the heirs of his body” “in 
fee” or “in tail.” In the absence of such a limitation a transfer conveyed only a life 
estate.(8) By S. 60 of the Law of Property ‘Act, 1925,(4) even this exception was done 
away with, and a conveyance will now, in England, convey the whole interest which 
the grantor had the power to convey in his land unless a contrary intention appears in 
the conveyance. The principle underlying the rule in the first part of the section is 
that a grantor shall not derogate from his own grant.(5) 

The second part of the section is an application of the general rule of jurispru¬ 
dence taken from the civil law and variously expressed in such maxims as res accessories 
sequiiur rem principalem — an accessory follows the principal thing — and accessorium 
non due it , sed sequitur , suum principale —that which is accessory or incident does not 
lead, but follows the principal.(6) The same was the rule in English law, namely that 
all incorporeal hereditaments appurtenant to lands passed by a conveyance of land to 
which they were annexed without mention of the appurtenance. But a practice, never¬ 
theless, grew up of inserting in every conveyance “general words” detailing the 
interests conveyed, at considerable length in many cases.(7J By S. 6 of the Conveyanc¬ 
ing Act, 1881, which was re-enacted in S. 62 of the Law of Property Act, 1925, it was 
provided that in the absence of a contrary intention expressed in the conveyance, a 
conveyance of land 

“shall be deemed to include, and shall by virtue of this Act, operate to convey, with the 
land, all buildings, erections, fixtures, commons, hedges, ditches, fences, ways, waters, waters 
courses, liberties, privileges, easements, rights, and advantages whatsoever, appertaining or 
reputed to appertain to the land or any part thereof, or, at the time of the conveyance, demised, 
occupied, or enjoyed with, or reputed, or known as part or parcel of, or appurtenant to the land 
or any part thereof.” 

Sub-section (2) of that section made a similar provision for the conveyance of land 


having houses or other buildings thereon. 

The section does not, according to the High Court of Madras* lay down any 
canon of construction, but is a rule relating to the legal effect of a grant AS) According 
to Mr. Justice Mukherji of the Allahabad High Court this section lays down a rule of 
construction which must be applied to the case of a transfer which does not say 
whether any particular interest possessed by the transferor was meant by the convey¬ 
ance to pass or not. The object of the section, according to him, is “to stabilize title 
and to remove, from the region of pure speculation, what passed in the mind of the 
transferor or the transferee at the date of the transfer.”(9) 


3. Sales in invitum. — The section does not, in terms, apply to transfers tn 
invitumf 1) But the principles underlying the section are of general applicability and 


3- Williams and Eastwood, Principles of the 
Law of Real Property. 1933 Edn., pp. 426, 427, 
443. 

The rule, however, was relaxed in the cases of 
transfer of equitable estates — In such cases 
words of limitation were not necessary, but 
words must show an intention to give an estate 
in fee. 

[See (1904) 73 L J Ch 832 '839, :2 Ch 752 (764). 
Re Irwin; Irwin v. Parkes. 

41921) 91 L J Ch 17 (18): (1921) 2 Ch 469 (4S6)* 
126 -L T '145, In re Bostock’s Settlement; 
Norrish v. Bostock. (The rule however was not 
relaxed in case of a formal limitation of equit¬ 
able estate executed and perfect in itself.j] 


4. 15 Geo. V, C. 20. 

5. See (’88) (18S8) Pun Re No. 60, p. 147 (149)- 

(If the grantor intends to reserve any rlgm 

over the tenement granted, it is his dut} 0 
reserve it expressly in the grant.) 

6. 1919 Mad 547 (548) [AIR V 6] (DB). 

7. Williams and Eastwood, Principles of the 
Law of Real Property, 1933 Edn., pp. 271, 

S. 1919 Mad 338 (338, 339) [AIR V 0] (DB)* 
(1917 P C 121 [AIR V 4], followed.) 

9. 1929 All 465 (474) [AIR V 16] (FB). 

Section » — Note 3 

1. [1939 All 415 (417) [AIR V 26] : ILR ( l939 ^ 
All 607 (FB). 
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will apply even to sales in invitum.($) Fiist, as regards sales in execution of money 
decrees, it has been held by their Lordships of the Privy Council that the question as 
-to the extent of the property and the interest of the judgment-debtor therein sold 
depends upon what the Court intended to sell and the purchaser understood he 
bought.(:•!) But in the absence of evidence as to what particular interest of the judg¬ 
ment-debtor in the property was intended to be sold, it is conceived that on the 
principles underlying the section, all the interest of the judgment-debtor will pass to 
the purchaser. Further, the sale will also pass to the purchaser all the legal incidents 
of the property sold.(4) Thus, an execution sale of land will also pass the growin" 
crops,5) and the trees(oa) on the land and the easements annexed thereto.(tj) So -ilso 
an execution sale of entire interest in Zamindari land will also pass the house sin-ite 
upon the land in the absence of words showing an intention to retain it ((hi) It has 
however, been held in the undermentioned case(7) that the principle of S. 8 does not 
apply ts> court auction-sales. It is submitted that tin’s view is not correct. 

A revenue sale must he distinguished from sales in execution of decrees On the 

failure of the owner to pay Government assessment his estate or interest in the land is 

forreit. 1 to the Government and what is sold is not the interest of the defaulting 

owner but the interest of the Government subject to the payment of the Government 

assessment.(SJ It has been held in the undermentioned easel 8,0 that where the sale 

proclamation and the receipt passed at the revenue sale held for recoverv of Govern 

ment .’o:,ts expressly sell the right, tale and interest of the defaulter it is not open to 

the Court m a subsequent suit to enter into an enquiry whether a different title was 
intenued to be conveyed thereby. 


1931 All 02 (64) [A I R V 13] : 52 All 935 

(Dip. (Section inapplicable to involuntary 
transfer-..) 

11916 Mud 323 (325) [AIR V 3] : 39 Mad 283 
(DR). (The section does not apply to transfer of 
rights by execution sale. See S. *2, cl. (d).) 

2. 1931 All 62 (64) [AIR V 18]:52 All 985 (DB). 
(Thu-, where property subject to charge was sold 
in execution of a decree, auction purchaser was 
held to have purchased property subject to the 
charg •.) 

[See. 1933 Mad 482 (484) [AIR V 20]. (Under 
S. Go, r . P. C. and S. 8, T. 1\ Act, a purchaser 
in a < our* -ale is entitled to the property from 
the d-tV r.f the sale and not from the date of 
thr c> vmation thereof, 40 Cal 89 (PC,, 


3. (’Ml) 27 Mad 131 (141, 142) : 31 Ind App 1 
(PC). 

‘(’90) 17 Cal 584 (589) : 17 Ind App 10 (16) (PC). 

(Wh -t wj.s sold is a question of fact in each 
case, i 

3956 ! 'fit 5 49;'353) r .\lR V 43 C 83” (DJ3) 

1919 Oudh 432 (432) [AIR V 6” : 21 Oudli Cas 
263. i A grove held by a proprietor from before 
the time ho became a proprietor is not neces¬ 
sarily a 1-gal incident of his proprietorship of 
tile land.) 

192 s Rang 67 (68) [AIR V 15] : 5 Rang 
*05. Rand already leased at the time of 
auction pirchass — Purchaser is entitled to 
rent due from the lessee.) 

-4- 1957 Pat 706 (709) [AIR V 44 C 209] 


fDR). (Whore at the auction sale in execution 
for recovery of cess, the under-tenures were 
purchased by the patnidar, and ha,l pas ed 
aoso uteiy to the patnidar and had merged 

had nn ltn ; ! w n W ’ • tho 11 n d e r-1 e n u re- h ol d er 
had no right left in the under-tenure, the 

aueUon sale completely divested the uuder- 

tenure-holder of his interests therein.) 

AIR V 2n : 61 C “1 991 

Relied upon ) ° nJ A 1 R 1919 Cal MS, 

1923 1>at 333 <? 36 > [AIR V 107 (Sale of tenure 

S AU »«K!) ;A,R V 273: ( 1W °, 

6 . (’71) 22 Sutli W It 522 (.522) (DB) 
uR) 915 Vat JUU (102) ;aik V 3 - : 2 I Rtt 26S 

VSS? (FB). 415 (417) :AIR V 2G; ; ILR ( 1939 > 

8 + 1927 l> p 13o (137) [AIR V 14] : 54 Ind Ann 

n ' ° 4 « C » al a 669 ' (Sul ° under Bengal Land 
Revenue Sales Act 11 of 1859 ) 

1914 P C 82 (83) [AIR V 1]. 

, • 1931 32 (52) [A I R V 3S C 341 

(u here a revenue sale for recoverv of Govern¬ 
ment debt n held what passes to tho auction 
puichaser at such sale must bc.dotormined with 
ufeionce to the sale proclamation and the 

receipt passed at such sale, as thev conVtitntf 
the only documents of title.) * institute 
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It has been held by their Lordships of the Privy Council that the interest of 
the Go's eminent will not include the building put upon the land by the defaulting 
proprietor, and that the maxim found in the English law, viz., quicquid plantatur solo- 
solo cedit, has, at the most, only a limited application in India.(9) 

4. “Unless a different intention is expressed or necessarily implied.”— 

It.is not necessary, in order to pass all the interest of the transferor, that the deed of 
transfer should specifically say so. All the interest of the transferor will pass unless a 
diffet ent intention is expressed or necessarily implied. It is the intention to the contrary 
that must be expressed or necessarily implied,(l) the maxim being expressa nocent, non 
expressa non nocent — tilings expressed hurt, things not expressed do not. 

As will be seen in Note 20 the intention of the parties to a deed must be 
gathered only from the terms of the deed itself and not from extraneous circumstances 
unless the language of the deed is ambiguous. A reservation of rights in a transfer, 
therefore, cannot be inferred or necessarily implied apart from the terms of the clociu 
ment itself, except where-the document is ambiguous, in which case the Court can 
consider extraneous circumstances such as, the object of the grantor, the surrounding 
circumstances or the subsequent acts of the parties.(2) 

Some expressions used in documents in India have acquired a technical mean¬ 
ing and such words, in construing the documents and ascertaining the intention of the 
parties, must be given that meaning unless there is any contrary indication in the 
context. Thus, the words from generation to generation” in a transfer import the- 
transfer of an absolute estate. (3) A sanadi grant in inam, sa ran jam, etc., imports the 


9. 1927 P C 135 (137) [AIR V 14] : 54 Ind App 
218 : 54 Cal 669. (AIR 1926 Cal 97, Affirmed— 
6 Suth W R 228 distinguished on the ground 
of material dillerence in facts.) 

Section 8 — Note 4 

1. 1964 S C 24 (26, 27) [AIR V 51 C 3] : (1964) 
2 S C R 885. (A grant should be construed to 
include all rights, title and interest of the 
grantor, unless there is a contrary provision 
either expressly made or implied by necessary 
implication.) 

(’65) 1965 All L Jour 637 (639). 

1927 Oudh 240 (253) [AIR V 14] : 2 Luck 43. 
(Transfer of village - All interests of transferor, 
such as a grove or a house in the village, will 
pass unless exempted.) 

1919 Low Bur 40 (42) [AIR V 6] : 9 Low Bur 
Rul 268 (DB). 

(’76) 1 Bom 91 ^94) (DB). (Razinama and pos¬ 
session of Miras land given without express 
reservation of any right—Transfer complete.) 

2. 1953 All 705 (706) [AIR V 40 C 343] (DB). 
(When an owner of a grove sells the grove by 
declaring that he was selling it with every 
right that he possessed therein, it follows that 
his right to the land is also conveyed to the 
vendee unless it is expressly reserved by him.) 

1917 Cal 663 (664) [AIR V 4] (DB). 

3. (’76) 1 Cal 391 (398) : 3 Ind App 92 (PC). 

(’87) 14 Cal 296 (307) : 14 Ind App 7 (PC). 

(“Naslan bad naslan”.) 

(1861) 9 Moo Ind App 55 (65) (PC). (Conveyance 
of an estate from generation to generation sub¬ 
ject to maintenance.) 


1937 All 235 (236) [AIR V 24]. (To A for life 
and then to heirs of his body — Estate to A is 
absolute.) 

1935 Oudh 96 (101) [AIR V 22] (DB . (“Naslan 
bad naslan and batnan bad batnan”.) 

1926 Oudh 561 (568) [AIR V 13]: 2 Luck 
335 (DB'. (‘Naslan bad naslan’; ‘Batnan bad 
batnan’.) 

1929 Oudh 415 (416) [AIR V 16]. (‘Naslan bad 

naslan’ and ‘batnan bad batnan’ — generation 
after generation.) 

1922 Oudh 42 (43) [AIR V 9] (DB). (Naslan bad 
naslan.) 

1921 Oudh 240 (241) [AIR V 8]. (Do.) 

1918 Mad 81(81) [AIK V 5] (DB). (“Santhathl- 
kalam puthira powthira parampariyamaya are 
words of limitation.) 

1916 Mad 102 (107) [AIR V 3] (DB). (The words 
“son to grandson,” are words of limitation and 
not of purchase.) 

1916 Pat 337 (341, 344) [AIR V 3]: 1 Pat L Jour 

109 (DB). (Putra pautradi.) 

[’12) 14 Ind Cas 73 (76) (Lah). (The words 
‘putra poutradi krame’ import male »ex in 
their primary significance but in the sense o 
gift to a male are read as words of general inner 
tance and they would also include female?.; 

’01) 24 Mad 299 i305) (DB). (Words “sens ana 
grandsons” in a will were held to have n 
other effect than the term “heir’ would hav 

in an English will.) ■■ „ 

’S9) 1889 Bom P J 30 (30). (From generation 

generation—vansh parampara.) ^ 

’84) 7 Mad 387 (389) (DB). ( 1 utra P°ut 

paryantam’ are words cf purchase and no 
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•grant or iinarily of the land revenue and not the grant of the land itself.(4) The "rant 
of a jagoir, saranjam or ghatwally tenure is prima facie a personal grant for life of 
the donee(5) though it may, in any particular case, be shown from the circumstances to 
be a heritable estate. (6) The words “istemrari vwlcerrari” in a pat la do not per se 
con\ey an estate of inheritance though it may be permanent during the lifetime of the 
grantee.(7) So^also the words “Icayam patta" or “Lay am saswata patta "(S ) But the 
word ■n;owrasi” denotes a h eritable estate(9l as also the word ''malik,”(10) but the 

of limitation and therefore confer absolute 
estate.) 

Also see S. 105, Note 47. 

4. 1923 P C 6 (7) [AIR V 10 ] : 47 Bom 327 : 

50 Ind App 49. (In this case it was held from 
the circumstances of the case that the grant 
was cf soil.) 

05) 29 l>:m 480 (486) (DB). (Given in commu¬ 
tation of a cash payable as palanquin allowance 
and containing no such words as jal, t-run, tarn, 
pashan, mdhi, nikshep.) 

v 05) 29 Bom 415 (420) (DBA (The burden is 
on the! mamdar to show that lie is alienee of 
the soil.) 

V03i 5 B mL R 933 (986) (DB). (Even whore 

the torn: ‘jaghir’ is used if the grant is to the 

grantee and his heirs and there is nothing to 

contiv i i\i meaning of those words the grantee 

W'ould an absolute estate — Case’ law re¬ 
viewed.) 

<’82) 6 Bcm 598 ’603) (DB . 

(’38) 12 Bom 534 (542) (DBA (Grant of vatan- 
dari khotship in Ratnagiri District.) 

\nj) 1 Bom 523 (527, 528) (DB). 

run ^ 0m ^ ^ 325. (Affirmed in 4 Bom 264 
(PC).) 

-P(’69) 6 Bom H C R 191 (199, 201) (DBA (Tnam 

or jagir grant does not include rights to forest 
or timber.) 

<’6S) 4 Born H C R A C 1 (7) (DB). (Sanndi 
grants in inam, saranjam, jagir, wazifa, wakf, 
devasthan and sevasthan are generally grants 
of land revenue.) 

[See however 1943 Sind 100 (105) [AIR V 30] : 

ILR (1942) Kar 559. (The question whether 
the grant of a jagir is only of the revenue or 
is a grant of the soil itself has to be decided 
on the terms of the particular grant — There 
is no presumption either way. AIR 1923 PC 6. 

Followed.) 

1925 B; m 12 (14) [AIR V 12] : 49 Bom 99 
(DB;. (There is no such presumption — It is 
a question to be determined from the evidence 
in each case whether the grant is of soil or 
r revenue. AIR 1923 P C 6, Followed .,] 

L But see 1936 Oudh 121 (124) [AIR V 23]: 

11 L ick 588 (DB). (Has not the same meaning 
in all parts of India—In Oudh it means grant 
°f pr prietary rights in soil.)] 

<5. 1919 P C 203 (205) [A I R V 5] : 46 Ind App 
38 : 40 Cal 683. (Grant of jagir with words 
putra poutradi’ standing by itself cannot con¬ 
fer right cf inheritance to collaterals.) 

’1-B 36 Bom 639 (658) : 39 Ind App 202 (PC). 
f9l) 15 Bum 222 (228) : 18 Ind App 22 (PC). 

71) 14 Moo Ind App 247 (256) : 11 iieng L R 71 


(PC). (Ghatwally tenure.) 

( 85) 9 ])Oin o61 (567) (DB). (Sanad creatine 
express absolute estate, the words ‘as jagir’ in 
the sanad cannot control it.) 

1924 Pat 298 (299) [AIR V 111 (DIP 
1922 Pat 411 (412, 413) [A I K V 9! ; 1 Pat 201 
|n ? (Bengal Regulation XXXVII of 1793, 

1915 Cal 612 (612) [AIR V 2] : 42 Cal 305 (DBA 
(Grant of jagir with “putrapoutradikrame” 
creates an absolute heritable and alienable 
estate.) 

*,’78) 3 Bom 186 =190) : 6 Ind App 54 (PC). 

6 (’91) 15 Bom 222.»228) : 18 Ind App 22 (PC). 
(Where grant is “to a man and his heirs” and* 
there is nothing to control the ordinary mean¬ 
ing of the words, the grantee takes an absolute 
estate.) 

1914 Cal 4(19) [AIR V 1 ] (FBA (Fact of des¬ 
cent from father to .si n for two or three genera¬ 
tions is evidence of hereditary uature°of the 
grant.) 

1922 Pat 411 (412, 413) [AIR V 9] : 1 Pat 201 

1 1 * i jagir is made to a 

person and Ins heirs and there being nothing 

else to control the ordinary meaning of the 

words, the grantee takes an absclute interest ) 

1915 Cal 612 (613) [AIR V 2] (DB). (A grant 

with the addition of the words ‘putra poutradi* 

was held to confer an absolute estate on the 
grantee.) 

7. (’86) 12 Cal 117 (130) : 12 Ind App 205 (PC) 
(1900) 27 Cal 156 (165) : 26 Ind App 216 (X^C)! 
-(‘An istemarari mokurrari tenure is not neces¬ 
sarily a perpetual hereditary tenure ’) 

(’03) 30 Cal 883 (892, 893) (DB) 

(’03) 30 Cal 20 (30, 31) (DB). 

Also see S. 105, Note 47. 

S. (’92) 15 Mad 199 (201, 202) (DB). (The 
instrument was described as fixed permanent 
ijara patta.) 

1916 Mad 500 (500) [AIR V 3] (DB). (‘Kayam 
patta.’) 

9. (’03) 30 Cal 883 (892) (DB). 

X O. See Note 6. 

1963 S C 890.(894) [AIR V 50 C 134] : (1963) 
Supp 2 S C It 417. (\\ hile ordinarily an inten¬ 

tion to give an absolute and full ownership is 
expressed by the words ‘Malik” or “Milkivat” 
by saying that somebody is to be the Malik or 
G to have the Milkiyat, this is not invariably 
so.) ‘ y 

1951 S C 139 (111, 142, 114) [AIR V 38 C 2ll • 
1950 SCR 766. AJ * 

1947 All 288 (292) [AIR V 34 C 114] : ILR (1947) 

All 103 (D13). (if the word “malik” alone is used* 
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context may show that notwithstanding the word, an absolute estate was not intended' 

The term varasdar although simply means an heir has been construed to mean a» 

absolute heir, having the same meaning as the word ‘Malik’ unless the context indicates- 
a different meaning.(10a) 

A gift to a daughter at the time of her marriage or to a woman under coverture 

for her clioli bangadi or Haldi Kunkmn” does not necessarily revert to the donor 

upon the donee becoming a widow. The idea conveyed by the use of these traditional 

expressions is that the woman going in the new family should have independent means' 
for her personal needs.(10b) 

Where trees standing on the land were mortgaged to A and subsequently the 

land uas sold to B. no mention being made in the sale deed of the mortgage to A, it 

was held that the non.mention of the mortgage in the sale deed did not amount to a- 
contrary implied intentional 1) 


5. Maintenance grants. A grant for maintenance is prima facie limited to 

the life of the grantee.(l) The fact that the object of the grant is to maintain the 


an absolute estate is intended, but, where there 
are other words used, the whole of the ;will has 
to he read and construed.) 

1952 Nag 55 (57) [A I R V 39] : ILR (1952) Nag 
60. (‘Malik’ imports absolute interest in the 
absence of any indication to contrary.) 

1928 Oudh 67 (72) [AIR V 15]. 

lOa. (’50) 3 Sau L R 155 (157) (DB). (AIR 
1948 Bom 261, Rel. on.) 

lOb. 1952 Nag 55 (57) [AIR V 39] : ILR :(1952 
Nag 60. 

11. (’98) 22 Bom 610 (612) (DB). (The ven¬ 
dor’s interest in the trees, therefore, was held 
to have passed to the vendee.) 

Section 8 — Note 5 

1. 1918 P C 3 (6) : [AIR V 35 C 2] : ILR (1947) 
Ivar (PC) 327. 

(’01) 25 Bom 563 (573) : 28 Ind App 198 (PC). 
(Such grant may be limited to the life of the 
grantor also.) 

1954 Mad 770 (771) [A I R V 41 C 252] (DB). 
(Settlement of lands for maintenance — Aliena¬ 
tion by way of gift, sale, hypothecation etc., 
prohibited—Property to revert to donor in case 
of no issues—Held, that there was no absolute 
gift of corpus hut it created only a life interest 
in the income of the property.) 

1948 Oudh 9 (16) [AIR V 35 C 3] : 22 Luck 308 
(DB). 

1947 Pat 356 (35S) [A LR V 34 C 119] (DB). (B, 
in possession of ancestral property, in his 
anxiety to provide for the maintenance of his 
step-mother K executing deed of gift—Certain 
zarpeshgi interests along with certain other 
lands transferred to K in lieu of her mainten¬ 
ance—Deed providing that neither executant 
nor his heirs shall have right to take possession 
of properties and to realise zarpeshgi -Deed 
held, conferred only life interest on E and not 
absolute interest — Last provision not incon¬ 
sistent with intention to give life interest.) 

1926 Oudh 561 (567) [A I R V 13] : 2 Luck 335 
(DB). (The safe rule is to construe the docu¬ 


ment as a whole and not to hold it to confer 
absolute title merely on the ground that the 
words used were “as proprietor” and “for ever” 
and “in perpetuity.”) 

1925 Oudh 125 (126) [A I R V 12] : 27 Oudh Cas 
350. (Maintenance grant coupled with right 
cf alienation becomes an absolute estate.) 

1924 Pat 721 (724) [AIR V 11] : 3 Pat 880 (DB). 
(Whether a grant is resumable ;on the death of 
the grantee or not is all a question of construc¬ 
tion.) 

1921 Oudh 209 (213) [AIR V 8]: 24 Oudh Cas- 
374 (DB). 

1918 Cal 532 (533) [AIR V 5] (DB). (A gift to a 
Hindu female for her maintenance is presumed 
under the Hindu law to confer a life-interest 
only.) 

1917 Nag 1 (5) [AIR V 41. (The use of words 
“always” or “for ever” does not per se create 
an inheritable estate.) 

1916 Mad 27 (28) [A I R V 3] : 39 Mad 396 (DB).- 
(Prima facie a grant of money allowance is 
temporary.) 

1915 Cal 735 (736 737) [A I R V 2] (DB). (Gift 
before T. P. Act.) 

1915 Mad 357 (358) [A I R V 2] (DB). (Immov¬ 
able properties given for the maintenance of a 
widow arc prima facie resumable on the death 
of the grantee.) 

(’13) 21 Ind Cas 93 (94) (DB) (Cal). (When the 
grant is heritable and perpetual it does not 
lose that nature if it is by way of mainten¬ 
ance.) 

(’13) 18 Ind Cas 127 (127) (Oudh). (Grant in 
favour of a person whom grantor was under no 
obligation to maintain —There is no presump¬ 
tion that the grant was for the life ol grantee. ) 

(’06) 3 Cal L Jour 521 (524) (DB). (In the ab¬ 
sence of express terms cr custom to the con 
trarv.) 

(’06) 16 Mad L Jour 352 (352) (DB). (Presump' 
tion is that they are resumable.) 

(’05) 1 Cal L Jour 517 (521) (DB). 
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grantee raises a necessary implication that the grant is only for the life of the grantee 
In such cases the mere use of the words “always,” or “for ever” or “inam” or “ malik ” 
does not per se create a heritable estate.(2) On the other hand, if the deed clearly 
states that the grantee is to have an absolute interest, such interest cannot bo con¬ 
trolled by the mere fact that the motive of the grant was maintenance.(8) In the 
undermentioned cases(4) where the original deed of maintenance was not forthcoming 
it was held that successive enjoyment of the property transferred for several genera’, 
tions justified the presumption that the grant though made for maintenance was 
intended to be absolute. It has now been authoritatively stated bv their Lordships of 
the Supreme Court that the mere fact, that a gift of property is made for the support 
and maintenance of a female relation cannot bo taken to he a prima facie indication 

of the intention of the donor that the donee was to enjoy the property only during 

- * * 

and ‘in perpituit\\’) 

1927 Nag 27:} (271 j [AIR V 14] (DU). 

1920 Oudh 120(126) [A I R V l2] ; 27 Oudh Cas 
350. (In perpetuity.) 

1917 Nag 1 (0) [AIR V 4]. 

3.^ (’ 01 ) 20 Uom 063 (573) : 28 Ind App 198 
(1C).. (Grants for maintenance although in¬ 
definite as regards duration may bo shown by 
acts of the parties or other circumstances to be 
intended to operate in perpetuity.) 

1902 Nag 55 (00, 07) [A I R V 39* : I L R (1952) 
Nag 60. ^(Gift for “Choli Baugadi” or “Haldi 
Kuulviim to woman at time for her marriage 
Giift does not revert tc donor upon cessation 
of need for “Choli .Rangadi” or “Haldi Kuu- 
kum i.c., on the woman becoming widow ) 

1958 Orissa 204 (255, 206) ;[A 1 R V 40 C 64] : 

I L R (1908) Cut 231. (Morel)’ because a docu¬ 
ment recites the purpose to he one for mainte¬ 
nance, this cannot bo the decisive factor to 
constitute the document as a life grant, if the 
words “disposing of the property” clearly in¬ 
dicate that it is in respect of the* absolute in¬ 
terest of 11 ie donor.) 

19JS OuiUi 9 (16; [A I R V 35 C 3] : 22 Luck 308 
(DR). 

1 (DR)0°d h 501 (567) 1 R V 13 ] • 2 Luck 335 

1924 Pat 721 (724) [A I R V H]: 3 Pat 880 (DR). 
(Maintenance grant is not absolutely incon¬ 
sistent with grant to the donee and his heirs ) 
1920 Oudh 120 (126) [A I R V 12 ] : 27 Oudh Cas- 
350. (Grant contained words which conveyed 
restricted right of alienation.) 

1924 Mad 800 (800) [A I R V 11 ]. (Maintenance 
deed with words “absolute right to sell, make 

gifts and alienations.”) 

(’13) 18 Ind Cas 127 (127, 128) (Oudh). (A grant 
for the maintenance of the grantee whom the 
grantor was not bound to maintain — There is 
no presumption that the grant is for the life of 
the grantee only.) 

4. 1944 Oudh 60 (77) [AIR V 31] : 19 Luck 320 

(LB). 

(’06) 4 Cal L Jour 399 (400). 

(’82) 4 Mad 371 (372) (DID. 

[See also 1918 Mad 357 (358) [A I R V 0] (DB). 

(In this case the deed was before the Court 
and the grant was for life.)] 


(’04) 7 Oudh Cas 90 (92, 94 ! (DR . (Lven though 
the words ‘in perpetuity’ occur.) 

(’01) 23 All 194 (205) : 28 Ind App 1 (PC). (The 
use cf the words ‘proprietor’ and ‘for ever’ will 
not per se create an inheritable estate.) 

(’03) 5 Rom L R 729 (734) (DR). (A grant of 
annuity though charged ou village revenue can¬ 
not make it co-equal in duration with property 
itself.) 

[See also (’82) 4 Mad 193 (197) (DB). (The point 
at issue in this case was whether grant was 
binding on the successors of grantor — Held, 
in the absence of express words to the con¬ 
trary, a grant for a specific object will enure 
from its nature unit the object fails.)] 

2. (’01) 23 All 324 (330) : 28 Ind App 65 (PC). 
(The words “always and for ever” are not 
inconsistent with limiting the interest given.) 

(’01) 23 All 194 (205) : 2S Ind App 1 (PC). (8 All 
39 PC), Red. on.) 

1952 Punj 120 (121) [A I R V 39]. (Bequest of 
property in favour of wife and widowed 
daughter-in-law in words that “they will bo 
inalik” and “quabiz” and they will be en¬ 
titled to the income of the property during 
their lifetime but will not have power of 
making any alienation and after their death 
whoever may be lawful heir will be entitled to 
all my property” — Properties to be taken 
equally by wife and the daugliter-in-law — 
Held that the will conferred only a life estate 
because the testator clearly stated that the 
property was rgiven as for maintenance to the 
wife and the daughter-in-law.) 

1952 Trav-Co 105.111) [A i R V 39] (DR). (Pro¬ 
perties mentioned in document given to wife 
by way of “inam” to be enjoyed by her for 
lifetime without subjecting the same to any 
alienation — Document read as a whole, held 
created maintenance grant for lifetime of the 
donee — Word “inam” does not necessarily in¬ 
dicate any absolute grant — It has to be under¬ 
stood with reference to context and accompany¬ 
ing words.) 

1926 Oudh 561 (567, 568) ]A I R V 13] : 2 Luck- 
335. (The safe rule is to construe the docu¬ 
ment us a whole and not to hold it to confer an 
absolute title merely on the ground that the 
words used were ‘as proprietor’ and ‘for ever* 
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her life-time. The extent of interest which the donee is to take depends upon ths 
intention of the donor as expressed by the language used and if the dispositive words 
employed in the document are clear and unambiguous and import absolute ownership 
the purpose of the grant would not by itself, restrict or cut down the interest. The 
desire to provide maintenance or residence for the donee would only show the motive 
which prompted the donor to make the gift but it cannot be read as a measure of the 
extent of the gift.(5) See also the undermentioned case(6) of the Punjab High Court in 
which relying on the above-mentioned Supreme Court case it was held that a deed of 
gift to a female member for maintenance containing no indication that it was for her 
life conferred on her absolute rights and the use of words “for maintenance” could not 
be construed as a measure of the extent of the gift. 


6. Hindu law.—This section did not, before the amendment of S. 2 in 1929, 
affect any rule of Hindu law. So far as transfers by a Hindu to a male are concerned, it 
has never been suggested that the Hindu law is in any way different from the principles 
enunciated by this section. Thus if an estate is given to a man without express words 
of inheritance, it would, in the absence of a conflicting context, carry, by Hindu law, 
an estate of inheritance.(la) As to transfers by a Hindu to Yus female relations, it was 
held so long ago as 1871 in Pabitra Da.si v. Damodher Jana{ 1) that a gift by a Hindu 
to his wife passed an absolute estate. “If the terms had been ambiguous” said their 
Lordships ‘‘we might, no doubt, have to look behind it, and consider the motives of 
the donor; but as there is no such ambiguity, we are bound to give effect to the deed.” 
In Mahomed Shumsool v. ShewukramA 2) decided by their Lordships of the Privy Council 
in 1874, a Hindu made a bequest to his widowed daughter-in-law of his properties. In 
the first part of the document he stated that the widow' should be his heir and mahk . 
In the latter portion of the will he, however, stated that after the widow her daughters 
were to be ‘heirs.’ In construing the document their Lordships observed : 

“In construing the will of a Hindu it is not improper to take into consideration what are 
known to be the ordinary notions and wishes of Hindus with respect to the devolution of pro¬ 
perty. It may be assumed that a Hindu generally desires that an estate, especially an ancestral 
estate, shall be retained in his family; and it may be assumed that a Hindu knows that, as a 
general rule, at all events, women do not take absolute estates of inheritance which they are 
enabled to alienate. Having reference to these considerations, together with the whole of the 
will, all the expressions of which must bo taken together without any one being insisted upon 
to the exclusion of others, their Lordships are of opinion that the two Courts in India, who 
both substantially agree upon this point, are right in construing the intention of the testator 
to have been that the widow of his son should not take an absolute estate which she should 
have power to dispose of absolutely, but that she took an estate subject to her daughters succeed¬ 
ing her in that estate.” 

After the decision in Mahomed ShumsooVs case the question arose as to wbat 
interest passed when a Hindu transferred property to his female relations. A number 


5 1951 SC 139 (141, 142, 144) [AIRV38 
C 21] : i960 SCR 766. (Hindu widow re¬ 
linquishing by a written deed all her right in 
certain properties and receiving under a tamlik- 
nama two items of property, house and shop, 
as ‘malik’ — Deed containing no express words 
showing that she was to enjoy the property 
only during her lifetime — Held that an ab¬ 
solute estate was conveyed to her by tamlik- 
nama, though the gift was expressed to be for 
her maintenance and residence. 1914 All 17 
[AIR V 31], Reversed; 1933 P C 67 [AIR V 20], 


Rel. on.) n _ 

6 1967 Punj 429 (429, 430) [AIR V 54 C 121]: 
1967 Cur L J 87. 

Section 8 — A'ote 6 

1 a. 1954 S C 355 (3o9) [A I R V 41 C 86] : l 9 ^ 
SCR 51. 

1. (’75) 7 Beng L R 697 (704). 

2 (’74) 2 Ind App 7 (14, 15) (PC). (6 Moo, In 
App 1, Referred to.) 
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° f , C ? SeS r° Cee l 011 a Supp0sed n,le of Hinilu law that a gift by a Hindu to a female 
relation did not convey an absolute estate but only a limited estate's) in the absence 

express words giving her a heritable right or power of alienation.(4) Other cases 

took the view that there was no presumption either way.(4a) In the year 1907 the 

UP b f r f e thcir lordships of the Privy Council in J It. Surlpnan, v Bab] 

The ir l a 'r f In u n ,i ase a Hnllhl lmtl " ,ven COrtain properties to bis wife as maUlc' 
T e High Court held that under the Hindu law, the wife had no power to alienate 

^nless the power of alienation was conferred in express terms and that the mere use 

of the word mahk was not sufficient for the purpose. Their Lordships of the Privy 

Council negatived this view and held that the word ,nalik imported full pro irietan 

rights unless there was something in the context to qualify it, and that the fact that 

the donee was a Hindu widow was not sufficient for the purpose. But notu itlw i * 

the decision in Surajmani's case , conflicting views were adopted. According to onTs 

here was a presumption that only a limited estate passeAnder Z t^ZZVtbZ 

the presumption would be rebutted by the circumstances under which the docunu n 

came into existence.(G) A second view was that the presumption applied to tmnlf 

*•* S»»S h «» »»«». of a Hindu should ho considered/,, cit 

by . Hindu, there is n o universal ,„esumplion that a female always takes a less/r ostS 


3 (’75) 1 All 734 (744, 745) (DB). (Gift of im¬ 
movable property to wife — Alienation by 
her can be questioned by next heir of her 
husband.) 

<’02) 12 Mad L Jour 387 (388) (DB). (Not life- 
estate but limited estate of a female known to 
Hindu law is conveyed.) 

4 . (’12) 17 Ind Cas 478 (480) (DB) (Cal). (Ex¬ 
press terms used - Absolute estate passes.) 

<’10) G Ind Cas 354 (356) (DB) (Cal). (Gift to 
daughter - Words used were ‘putra poutradi 
krame’ — Held, no absolute estate passed to the 
daughter, looking to the intention of the 
grantor as gathered from perusal of the whole 
deed.) 

(’05) 27 All 364 (367) (DB). (Property permitted 
to be alienated in case of proper necessity — No 
absolute interest passed.) 

<’04) 27 Mad 498 (501) (DB). 

<’03) 30 Cal 20 (32, 33). (The words ‘istemrari 
mokurari’ meaning continuous and fixed were 
held insufficient to create heritable and trans¬ 
ferable interest.) 

(’03) 5 Bom L R 334 (340). 

•(’01) 23 All 309 (311) (DB). (Where words used 
were ‘I and my representatives have ceased to 
have any claim to the aforesaid property’ — 
Held , absolute estate passed.) 

(’01) 5 Cal W N 300 (303) (DB). (Power of 
alienation was given.) 

{’97) 30 Mad 356 (360, 361, 362) (DB). (Per 
Wallis J. — The transfer concluded with the 
words ‘you shall enjoy the lands with the 
rights of gift, sale, etc.’ — No absolute ^interest 
was held to pass.) 

(’93) 17 Bom 503 (505, 506) (DB'. (Gift to a 
mother.) 

(’89) 11 All 296 (300, 301). (Gift to widow — 
Situation of the parties and their rights should 

4 T. P. 21. 


lo °K 0 (i into, while construin ' 7 ) 

( 88 ) 10 All 495 (497, 498) (DB). 

(’80)5 Cal 684 i 787* (DB). 

[But see C05) 15 Mad L Jour 492 (493) (DB) 
(Land given to daughter for ‘pin-money’ — 
Held } absolute estate passed.)] 

4a. ( 02) 5 Oudh Cas 345 (350) (DB). 

5 (’081 30 All 84 (89, 90) : 35 Ind App 17 (PC) 

(Reversing 2d All 351 .) 

6. 1922 Bom 179 (181) Fair y Ql • ja t* 

(Malik signifies absolute“tete-Bat thn» 

■she shall during her lifetime append S 

tt SSI ,Q “ 800d ^ s 

1917 Pat 627 (€30) [AIR V 41 pp hp Wnrrl , , 

means literally one who holds land-The" word 

gav ,° '« a deed of gift to a woman d«s not 

imply the creation of absolute estate ) 

1916 Mad 690 (690) [A I R V 3 f DB) (Wh 
the words used in the gift deed J ler^yoj 

enjoy the lands rjffh all 
1 i n ntr> l a\ bji J., was inclined tn tnto iUa 
that absolute estate passed.) k G vlew 

1916 Mad 536 (538) [AIR V 31 fDR) /ti 

was contained i„ L a comprise ^ 
brought by a wrdow in assertion of aa ab ‘. 

was r: t butt 7 d.) PreSUmPti0n ° f interest 

[See nh o 1916 Mad 046 647) [A I It V 3 I mm 
(Deed of grant inadmissible in vidence A to 

showing passing of life-estate - k'fthaFit 

SySar P^umptiou and 

.to 

than as a maintenance grant, must be aken'to 
be of absolute estate. 24 Cal 646, ReL on ) 


822 [ S 8 N 6 Pt 8 ] 


OPERATION OF TRANSFER 


than a male.(8) According to the fourth view, the document should be construed with¬ 
out reference to any presumption(9) and in exactly the same way as any other deed 
and if the wording of the deed, taken as a whole, pointed to an intention to carry or 
capable of carrying full ownership, then full ownership would be conveyed as if the 
beneficiary were a male.(lO) In the undermentioned case(ll) it was held that the 
rule stated in Mohammad Shamsool Hooda v, Shewukram{l la) should be applied only 

where the language 'of the document was uncertain or ambiguous and not where it 
was clear. 


In this state of conflicting authorities, the question again came up before the 
Privy Council in two cases in the years 1921 and 1922. In Bhaidas Shivdas v. Bai 
Gulab{ 12) their Lordships observed: 

The decision in Mt. Surajmani y. Rabi A cith Ojha, (12a) showed that provision (namely 
the rule laid down by the High Court and referred to above; was no longer sound and that if 
words were used conferring absolute ownership upon the wife, the wife enjoys the rights of 
ownership without their being conferred by express and additional terms, unless the circum* 
stances or context were sufficient to show that such absolute ownership was not intended.” 


And in Bcimchandra Bao v. Bamacliandra Bao[Yd) their Lordships observed : 

“As some misapprehension appears to exist as to the effect of certain decisions of the Board, 
and notably one in Mt Surajmani y. Kali Nath Ojha,(14) their Lordships think it.desirable 
to remove this doubt, lest error should creep into the administration of the law in India with 
regard to the rights of a Hindu widow. 

In the case referred to, if It. Surajmani v. Rabi Nath Ojha , when originally heard before 
the High Court it had been stated that under the Hindu law, in the case of a gift of immov- 


8 . 1916 Bat 141 (144) [AIR V 3 ] :1 Pat L Jour 
16. (In absence of words of limitation, presump¬ 
tion in cases of gifts to Hindu women, except 
widows, is that it is an absolute estate.) 

1915 Cal 487 (490) [A I R V -2] : 42 Cal 561 (DB). 
(Mother or daughter.) 

9. 1920 Lab 370 (371, 372) [A I R V 7] : 1 Lah 
415 (DB). (Gift to mother — Donor cannot be 
presumed to have intention *of limiting her 
estate.) 

1920 Mad 857 (858, 859) [AIR V 7] (DB). (Abso¬ 
lute estate should not be cut down because of 
any presumption.) 

1920 Mad 274 (275) [A I R V 7] (DB). (The pre¬ 
sumption as regards bequests in favour of a 
Hindu woman being only a life-estate is no 
longer applicable in this Presidency.) 

1919 Mad 174 (177) [A I R V 6] (DB). (Gift to 
wife in lieu of maintenance with rights of 
alienation by sale — Held, absolute estate 
passed.) 

10. 1919 Cal 847 (848) [AIR V 6]. (The words 
‘teampurna Mahik’ imply absolute power of 
alienation.) 

1918 Mad 945 (947) [AIR V 5] (DB). 

1918 All 255 (256) [AIR V 5] : 40 All 575 (DB). 
(The word‘malik’imports an absolute estate.) 

1916 Cal 775 (781) [A I RV 3] (DB). (If the 
testator gives an absolute estate to his widow 
with full powers of alienation, gift oyer of what 
might remain undisposed of by her is inopera¬ 
tive in law.) 

1016 Mad 60 7 (808) [AIR V 3]. (Where a person 
by a deed delivered his property absolutely to 
his wife and provided that she was to enjoy the 


property from generation to generation.) 

1915 Cal 414 (415) [AIR V 2] (DB). (Bequest by 
a Hindu to his wife and niece with the power 
to sell, make gift or hiba etc.— Held that 
absolute interest was transferred.) 

1915 Mad 331 (333) [AIR V 2] (DB). (Gift in 
favour of female donee (niece of the donor) who 
would have no title to the property apart from 
the gift—Presumption held inapplicable.) 

1914 Mad 42S (429) [A I R V l] (DB). (There is 
no presumption of law that a gift by a father-in- 
law to his widowed daughter-in-law is only a 
gift of a life-estate. It has been held in recent 
cases that documents of gift to daughters and 
other female members of a Hindu family need 
not be construed with a bias in favour of the 
view that an absolute interest could not have 
been intended to be transferred.) 

(’ll) 1911 Pun Re No. 61 (DB). (A deed of gift 

in favour of a Hindu female (by husband to 

wife) should be interpreted on its merits, 
allowing no importance to the circumstance that 
the donee is a female.) 

1 l. 1919 Mad 557 (557, 558) [AIR V 6] : 42 

Mad 2a3 (DB). (The word ‘inam’ means grant 
in perpetuity without restriction.) 

11a. (’74) 2 Ind App 7 (14, 15) (PC). 

1 2. 1922 P C 193 (194) [A I R V 9]: 46 Bom 
153 : 49 Ind App 1. 

12a. (’08) 30 All 84 : 35 Ind App 17 (PC). (Ap¬ 
peal from 25 All 351.) 

1 3. 1922 P C 80 (S2) [A I R V 9] : 45 Mad 320 : 
49 Ind App 129. 

14. (’08) 30 All 84 .* 35 Ind App 17 (PC). 
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15. 1947 All 288(291, 292) f 4IR V 34 c 
ILR U9,,) All 403 (Mb’ 
all his property to his wife with rights of 
transfer as absolute owner - Power to adont 
any boy she likes given by will — Subsequent 
addition of clause to will prohibiting widow 
from adoptmg boys from particular families 
and taking away her power of gift — Widow 
allowed to alienate property only in case of 

necessity-On construction, will held to confer 
a Hindu widow’s estate.) 

1927 All 767 (770) [AIR V 14] : 49 All 779 (DB1 

(Clause deed forbldd.ng alienation, confers 
only limited interest.) 

16 1953 Mad 56G i568) [A I R V 40 C 2191 (\ 
gift or bequest in favour of a woman should be 

of ^ male T ““ 8pirit “ ‘ « ift * favour 

1938 Bom 125 (132) [A I R V 05 ] mm / Wl , 
interest will piss in the abslnl^jf anyfflt 
the contrary in Hindu law.) J ° 

1 ( 9 DB) 0 rM 1 aJ 9 fk” i 2) [ V fT 22] : 10 Luck 606 

property is given' to a £2 

to be an absolute grant b * ^ 
1925 Mad 254 (255) [A I R V 12 I mm n 

s.r ,o ie “” 

IS [,; 2 ; •.»»!' 

by custom and not .by Mahomeda'n law-The 

17 rnTn' an absolute estate u P on the wife.) 

(There! n 217 l218) [AIE V 52 C 59 1 (DB) 
i, v Presumption that a woman wonl!i 

“.r Mriivr? ■ v“,r?«™" 

m ±vo l b L 139 and AIR 1954 S G 


355, Rel. on.) - 

(’64) ILR .1964) 2 All 534 (546) (DB) 

“lll^ 33 ( 35 ) t [ f IK V 38 C 22 J- '(A Hindu's 

will in favour of his wife has to be construed 
untrammelled by any such notion as the pre- 

“ ,0 " to. confer only widow’s estate > 
194/ Mad 137 ^ 144) [AIR V 34 C 74 k ]r.R nOJ 7 i 

Mml 272 -DB). (Gifts and wills-riule bJed on 

Moo I ml App 526 (p C) and 2 Ind App 7 (PC) 
luii, largely been departed from - Rules of con- 

struction shoukl be adopted with changing times 
There is no presumption that donee does not 

get absolute rights —16 Mad 201 

e( l on j ° ‘ uau ~ UA ( 11 >) comment- 

1938 Bom 125 (130, 132) [AIR V25] (DB). (Even 

rtm le th f 6 pu . rpo f e ls maintenance the gift may 
still confer absolute estate ) 7 

“s/sfcsgvsiir** 

S.?,':? 646 1 A 5 !’ [A “ v 211 < DB >- OVord, of 

ftliMvIf 0 amplitude giving power to widow to 
alienate need not be express — They can be 
inferred from terms of instrument.) 

1927 Nag 273 (274) [AIR V 14] (DB) (The 

H?Bd m h t,0 K T. hieh applip * in * “ie rf a 
H ndu husband s gift to his widow, that only 

a life estate is acquired, does not nece^saril v 

daughter.I )] 0 " 6 aP1>l7 1,1 the ea3e cf a S»ft to the 

^dfemrn 1 ° J °,i 101 . ) f AIR v 24 ]= lLRii937) 

v 1 ?], folLedk m ’ 1930 P C 239 [AIK 

t( 29) H 4 i n( ] Cas 45 (46) (DB) (AH) (Th» 
J^ords ‘Nafa and Nuqsan” in the deed of ~ift - 
Donor intended only the usufruct of lp e tv 
and not absolute estate to donee.) P 1 y 

1 1 9 f°T P u C a 2 |c 9 (242) [AIK V iy ] Ind Apn 

two‘in 64 °; ( ? he testator nominated his 
two wid°w i s and daughter-in-law in will as 

death-Ah ^ 10n , aS t0 dis P° siti on after their 
c ‘ l ^ Absolute interest granted ) 

App 29? P C 253 (254)[AIR Vl 7 3= 57 I„d 
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sufficient to confer upon her absolute ownership, unless the circumstances or the context show 
that such absolute ownership was not intended. There is, their Lordships think, no magic in 
the use of any particular word or form of words; the document must be construed as a whole, 
and its fair import deduced in the ordinary way, and if the conclusion come to is that it 
confers the estate cut and out with no reservation, the right of alienation will be included just 
as much as any of the other incidents of ownership, and just as much where the gift is to a 
female as where it is to a male.” 

The above discussion has reference to the Hindu law prevailing in all the 
Provinces in India except where the Hindu law as understood in the Mithila school 
applies. Under the Mithila school of Hindu law a gift by a husband to his wife will 
convey only a life interest to the wife. This limitation, however does not apply to 
transfers for consideration , which have to be construed in the same way as any other 
transfer.(21) 

The amendment of S. 2 of the Act by omitting the word “Hindu” in the last 
clause thereof must now be taken to abrogate even the said rule of Mithila law. 

It has been held in Mt. Sheoraji v. Bam Saivari Devi( 22) by the Allahabad 
High Court that the principle laid down in S. 8 is “not of much practical utility when 
the interpretation of a transfer by a Hindu in favour of a Hindu female is in question 
as the words ‘‘by necessary implication” in that section do attract the operation of the 
general notion of a Hindu that a Hindu woman ordinarily gets an estate for life and 
not an absolute estate.” It is submitted that this viety is not correct. As has been seen 
in Note 4 already, the “necessary implication” must be gathered, when the document 
is clear and definite, only from the :terms of the document itself. It is only in the case 
of ambiguity that any extraneous circumstances such as the objects or notions of the 
transferor can be taken into*consideration. 

The position has again been stated in later decisions of the Supreme Court where 
their Lordships have held that to convey an absolute estate to a Hindu female no 
express power of alienation need be given and it is enough if words are used of such 
amplitude as would convey full rights of ownership. It was further stated by their 
Lordships that the word malik when used in a will or other document as descriptive 
of position which a devisee or donee is intended to hold means an owner possessed of 
full proprietary rights including full rights of alienation, unless there is something in 
the context or in the surrounding circumstances to indicate that such full proprietary 
rights were not intended to be conferred.(23-24) 

See also the undermentioned cases.(25) 

2 1~192S P C 112 (114) [AIR V 15] : 55 Ind 
App 197 : 7 Pat 500. 

1925 Pat 625 (655) [AIR V 12] : 4 Pat 510 (DB). 

(This section does not affect the rule of Hindu 
Law as it is understood in Mithila that a gift 
by a Hindu to his wife does not carry with it 
the right to alienate.) 

22. 1935 All 43 (45) [AIR V 22] (DB). 

2 3.-24. 1954 S C 355 (359) [AIR V 41 C S6] : 

1955 S C R 51. 

1953 S C 7 i9) [AIR V 40 C 3] : 1953 SCR 232. 

1951 S C 139 (141) [AIR V 38 C 21] : 1950 SCR 
766. 

[See also 1953 S C 304 (305, 306) [AIR V 40 
C 71] : 1953 SCR 848. (A Hindu can confer 
by means of a will on his widow the same 
estate which she would get by inheritance. 


The widow in such a case takes as a demisee 
and not as an heir. The Court’s primary duty 
in such cases is to ascertain from the language 
employed by the testator “wliat were his in¬ 
tentions,” keeping in view the surrounding 
circumstances, his ordinary notions as a 
Hindu in respect of devolution of his property, 
his family relationships etc., in other words, 
to ascertain his wishes by putting itself, so to 
say, in his armchair. The widow cannot be 
held to have been given a full Hindu widow’s 
estate under the will unless it can be said that 
under its ‘terms she was given the power of 
alienation for necessary purposes, whether in 
express terms or by necessary implication.)] 

25 1966 Punj 262 (265) [AIR V 53 C 57] (DB). 

(Bequest of his property by Hindu testator to 
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his wife and two brothers — There is no pre¬ 
sumption that only 'life estate is conferred on 
wife : AIR 1954 S C 355, Rel. on.) 

1965 Orissa 54 (57, 58) [AIR V 52 C 22] : I L R 
(1964) Cut 479. (The right to gift and sell are 
some of the ingredients of ownership and when 
these rights had been given to the wife in ex¬ 
press terms in the will by the testator the wife 
must be said to have been given the right of 
full ownership.) 

1965 Pat 217 (218) [AIR V 52 C 59] (DB). (Gift 
deed executed by Hindu in favour of his wife 
containing recital that donee will be absolute 
owner ‘Malik’ - Held on circumstances and text 
of document as a whole that wife obtained 
absolute ownership over the properties.) 

1961 Andh Pra 390 (393) [AIR V 48 C 105] : ILR 
(1961) Andh Pra 13 (DB). (i 11 dividing pro¬ 
perty amongst sons and wife — Words employed 
clear and unambiguous importing absolute es¬ 
tate on wife - v\ ill held conferred absolute es¬ 
tate on wife. 1959 An L T 67, Reversed.) 

1958 Andh Pra 447 (448, 449) [AIR V 45 C 131] 
(DB). (Lands bequeathed to daughter-in-law to 
be enjoyed by her for her life time and to pass 
to her step daughter—If step daughter has no 
issue the same shall pass after her life time to 
daughters and their issues — Held absolute 
interest in favour of such step daughter was 
created.) 

1958 Orissa 254 (255) [AIR V 45 C 64] : ILR 
(1958) Cut 234. (1951 S C 139 [AIR V 38], Foil.) 

1957 Andh Pra 534 (535) [AIR V 44 C 180] (DB). 
(In construing -gifts thero is no distinction in 
the mode of construction between a gift to a 
male and a gift to a female. There is no pre¬ 
sumption in the cases of gifts to females that 
the gift is only of a life estate. If the terms of 
the document are clear and unambiguous, the 
recitals therein shall be construed irrespective 

of the sex of the grantee. 1954 S C 355 I A I R 
V 31J, Rel. on.) 


(’57) ILR (1957) Madli Pra 155 (156). 

1 ? 5 Ji" Unj 146 (149) v 44 C 641-ILI 

(1957) Pun) 418 (DB). (Will - Property beq 

ueathcd on three widows of a predeceased’ son- 
No power of alienation - On death or contract 
mg re-marriage by a widow the other widow 
to get property— Stipulation also that after tin 
death of all the three widows daughter’s son- 
of the predeceased son to take possession o 
Property -Held that on construction of the wil 

only a life interest was conferred on the three 
widows.) 


1956 Punj 209 (209) [AIR V 43 C 80] (DB). 

( 55)MadhBLR 1955(Civil)243(244). (Wherethe 
property is willed to the wife by stating that ‘she 

too like me will be the full owner of the property’ 

it clearly indicates that the intention of the 
testator is tc give the property absolutely to 
nis wife. The words used are of such an ampli¬ 
tude as would convey full rights of ownership.) 


1954 All 715 (715) [AIR V 41 C 281]. (A bequest 
to a woman as ‘Malik’ imports a full proprietary 
right, unless there is something in the context 
to qualify it.) 

1954 Mad 1008 (1010) [AIR V 41 C 346]. (In 
construing document of a Hindu, Court is com¬ 
petent to take into consideration what are known 
to be ordinary notions of a Hindu in the matter 
of devolution of property - This is relevant in 
putting right interpretation on words used, from 
which alone intention has to bo gathered — 
Absolute estate granted to female by pre-nuptial 
settlement is cut down to life int rest where 
successive absolute estates are given and the 
dominant intention of the settlor was to benefit 
each taker — If along with absolute grant of 
estate, there is restraint on alienation, the abso¬ 
lute estate is cut down to life interest.) 

1954 Mad 136 (139) [AIR V 41 C 55] : ILR (1953) 
Mad 1235. (The use of the words “enjoy at her 
pleasure with absolute rights and powers of 
disposition by way of gift, sale, etc., etc.” in a 
will made by a Hindu in favour of his wife 
clearly points out that the estate conferred on 
his wife is nothing short of an absolute and 
unqualified estate.) 

1954 Mad 19 (37, 38) [AIR V 41 C 8 ] (DBA (The 
duty of the Court is to ascertain the intention 
of testator and for that purpose regard must be 
had not only to the language used but also to 
the notions and habits of thought usual in 
community to which testator belongs.) 

1953 Mad (566) (568) [AIR V 40 C 219]. 

1952 Nag 327 (328, 329) [AIR V 39] : ILR (1953) 
170 (DB). (Conferral of full power to ali¬ 
enate including the power to dispose of the 
property in any way on a person who would 
according to the luw of inheritance, have no 
such power, is a strong circumstance indicative 
of the intention of the testator to confer an 
absolute estate.) 

1952 Punj 120 (121) [AIR V 39]. (Gift of land in 
favour of wife—Possession delivered—Material 
termsof gift were: “She will, like myself, now 
will be the owner in possession and I will have 
no concern with the property. She has the power 
to alienate by sale or mortgage but she will not 
be entitled to make a gift”-Held that the 
intention was to give full estate and not a 
widow s estate by means of the gift.) 

1951 Hatch 20 (21) [AIR V 38 C 17], (Will must 

be construed from its own language: — Testator 

giving all his property to his wife — Wife to 

dispose of, use and spend that property as she 

liked — Testator’s brothers or agnates not to 

interfere with wife’s rights-Wife held was 

made absolute and not limited owner of pro¬ 
perty.) 1 


i Pepsu L R 584 (589) (DB). (Will in 
favour of wife described as waris —Will held 
conferred only widow’s estate.) 

1948 All 81 (85) [AIR V 35 C 38] : ILR (1947) 
All 556 (DB). (1922 P C 63 [AIR V 9', • 37 \f a( i 
199 (PC) and 1945 P C 30 [AIR V Rel. on ) 
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• 1 , 14 h , as be c en beld b y the Madras Hig'i Court that it is incompetent for an undi- 

the ioin^famd * t0 ali6Date by ° f a gift hi3 undivided share in 
joint family and that such alienation is void ab initiate 6) (See also S. 6, Note 2a). 

for » 3n inde,inite P eriod - ' If » grant be made to a person 

a period but the period is indefinite, it enures, generally speaking for his 

mn to T TT 11 ° 1 illtei ' eSt t0 hiS A eirs ’ Unless there a ^ words' showing an inten- 

! al l ?, ' e V* 13 maJe is fixed ° r can be definitely ascertained.(2) Where A 

held h^fh h T fu confniue during the term of the mokurrari of A," it was 
held b 5 their Lordships of the Privy Council(3) that the duration of the term was 

cl a ) e 0 being ascertained by reference to the interest which the grantor himself had 
in the property that the above stated rule of construction did not therefore apply and 
that the interest of the grantor passed to the heirs of the grantee. 

for fh/ Tran fer ° f pr °P ert y ” The expression “transfer of property” will. 

oi the purposes of this section, include transfers of interests in property such as a 
itgage(l) or a lease.(2) Thus, where immovable property is hypothecated, the 


1948 Bom 261 (264) [AIR V 35 C 71]. (Will- 
Conferring of absolute estate on wife- Tests 1 
determine Power of alienation need not l 
conferred by express terms - If words use 
confer absolute ownership, wife enjoys all righl 
of ownership unless context is sufficient f 
show that absolute ownership was not intende 
—Expression “Waras” had same connotation a 
the word “Malik” and word “Malak” and cor 
foiled heritable and alienable estate in tli 
absence of context indicating contrary — A I ' 

1 922 p c 193 ; AIR 1929 P C 283, Relied on.) 
1947 Mad 137 (144) [AIR V 34 « 74]: ILR (194^ 
Mad 272 (DB). (The rule of construction base 
on 6 M I A 526 (PC) and 2 I A 7 (PC), viz. tha 
in construing a document executed by a Hindu 
due weight should be given to the notions am 
ideas of an ordinary Hindu donor and to tli 
ordinary method of enjoying property, has largeh 
been departed from in construing gifts and will' 
made by Hindus. Whatever may have beei 
the notions and ideas of Hindus in the earl} 
days of the last century, women are no longe: 

considered to be incapable of holding properties 
of their own.) 


1947 Oudh 45(59) [AIR V 34 C 17]: 21 Luck 
463 (DB). (The wills of Hindus should be read 
with reference to the ordinary notions of 
Hindus unless there is something to show that 
the testator intended to .depart from the ordi¬ 
nary rule of Hindu law. 1945 P C 113 r AlR 
V 32] and 1921 Mad 619 [AIR V 8], Rel on ) 
1947 Pat 356 (359, 360) [AIR V 34 C 199] (DB\ 
(Whether by the use of the word “malik” an 
absolute estate is created, depends on the con¬ 
text —Deed of partition by father in possession 
of joint family property — Share given to 
mother described as “malik” — Interest to 


mother held was only widow’s estate. 1922 P 0 
63 [AIR V 9], Rel. on.) 

1925 Pat 625 (670) [AIR V 12] : 4 Pat 510 (DB). 
(There is nothing in the Hindu Law which 
prohibits a woman, whether wife or widow, 


from acquiring an absolute estate in property 
including the power of alienation. If words of 
grant are used importing the transfer of full 
proprietary rights, then effect must be given to 
them irrespective of the sex of the grantee.) 

26. 1951 Mad 318 (321) [AIR V 38 C 81]. 

Section 8 — Note 7 

l.*(’78) 3 Cal 210 (212) : 4 Ind App 223 (PC). 

( 05) 8 Oudh Cas 61 (64) (DB). (Use of ‘liamesha’ 
or word ‘permanent’ in a lease does not create 
more than a life-interest.) 

+ 1939 Cal*423 (424) [AIR V 26] (DB). (Grant of 
sarsari jote’ Grantee permitted to build 
boundary wall and pacca floors and was not 
liable to be ejected unless he introduced bad 
characters Intention to allow grantee to 
continue in possession for an indefinite period 
presumed.) 

(’91) 4 C P L R 90 (91). 

Also see S. 105, Note 72. 

2. + (’78) 3 Cal 210(212):4 Ind’.App 223(225)(PC). 
1929 Nag 23 (25) [AIR V 16]. 

3. (’78) 3 Cal 210p213): 4 Ind App223 (227)(PC). 

Section 8 — Note 8 

l.f(’03) 30 Cal 556 (564) : 30 Ind App 71 (PC). 
(Followed in 8 Nag L R 123.) 

1959 Ker 408 (412) (Pr 38 [AIR V 46 C 150] 
(DB). (Defendant executing a possessory 
mortgage of the Konganpara Estate in favour 
of the plaintiff — Mortgagee put in possession 
of the Konganpara Estate and also irrigation 
system — field mortgagee was entitled to take 
water coming along the irrigation system for 
the irrigation of the mortgaged property.) 

(’12) 8 Nag L R 123 (125) (DB). (Mortgage of a 
village - No mention about ‘sir’ in the mort¬ 
gage deed H'-ld, mortgage included cultivating 
rights in ‘sir’ land — Case is overruled on an¬ 
other point in AIR 1935 Nag 226.) 

2. (’ 661 6 Suth vv R 314 (314) (DB). (Right of 
user of a drain was held to pass to a lessee.) 
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fixtures attached to the property(8) and the rents and profits of the mortgaged property 

in the hands of a receiver appointed for the property(4) will pass to the mortgagee as 

his security. A contrary view, namely that this section does not apply to a mortgage, 

has been held in the undermentioned case.(5) It is submitted that the view is not 
correct. 

A court sale is not, as has been seen in Note 8, a ' transfer of property*' as 
defined in the Act. The sale certificate issued to the purchaser is not an instrument of 
transfer of property, but merely evidence of the title of the purchase.^) 

This section dees not take in rights under a decree in respect of immovable 
properties, obtained by the transferor after the transfer. Thus the transferee of an 
equity of redemption of an item of immovable property cannot execute the decree for 
redemption obtained by the transferor.(7) Where however a person who owns a village, 
gets a decree for ejectment of a tenant and then sells his village to another, the right 
of the latter to execute the decree admits of no doubt.(8) 

9. “Which the transferor is then capable of passing.” — This section 
passes all interest which the transferor can, at the date of transfer, pass. The section 
will not operate to pass any future property.!la) On a transfer of property it is only 
the transferors interest that will pass to the transferee,(1) the general principle being 
that a person cannot, as a rule, transfer to another what he himself is not entitled to. 
A transferee, therefore, cannot have a better title than what the transferor himself ha 3 
in the thing transferred,(2) and if the transferor held the property only under limita. 
tions, the transferee c ould not get it free from those limitations.(8) It follows that the 

Lease though invalid in respect of shares of 
other co-sharers is good in respect of share of 
transferring co-sharer — Lessee gets rights of 
transferor — Transferee put in possession — 
Other co-sharers cannot eject him — Lessee is 
entitled to remain in occupation in same 
manner as his transferor was.) 

1927 All 689 (690) [AIR V 14] (DB). (Person 
having only mortgagee rights — Transfer — 
Presumption is that only mortgagee rights 
pass.) 

\ 1958 S C 832 (838) [AIR V 45 C 113]. 
(Document of transfer in terms confirming pre¬ 
existing rights — Pre-existing rights not shown 
—No interest is conveyed.) 

1959 C al 195 (199, 201) [AIR V 46 C 52] (DB). 
(Grant by zamindar of tenure at fixed rate — 
Tenure permanent, heritable and transferable 
Minerals do not pass and do not form part 

of grant—Grantee leasing tenure, cannot lease 

mineral rights — Lessee does not acquire right 
to work mines.) 

1957 Andh Pra 280 (281) [AIR V 44 C 93] (DB). 
t (’09) 33 Bom 1 22) : 35 Ind App 139 (PC). 

1934 Pat 544 (545) [AIR V 21] (DB). (A tenant 
from a de facto landlord m possession has no 
better title than the landlord.) 

3. 1957 Andh Pra 280 (281) [AIR V 44 C 93] 
(DB). 

1915 Mad 447 (448) [AIR V 2] (DB). (A co¬ 
parcener holding property under a disability 
to claim that his possession is adverse to other 
coparceners — Transferee from the coparcener 


3 1918 Cal 165 (166) [AIR V 5] (DB). (Case of 
equitable mortgage.) 

1919 Cal 908 (912) [AIR V 6] : 45 Cal 653. 

4 1934 Rang 321 (322) [AIR V 21]: 12 Rang 437 
(DB). (Case of English mortgage.) 

5. 1919 Oudh 132 (133) [AIR V 6] : 21 Oudh 
Cas 400 (DBi. 

6. -f 1939 All 415 (430) [AIR V 26] : ILR (1939) 
All 607 (FB). (A sale certificate is to be inter¬ 
preted independently of S. 8, T. P. Act.) 

*7. 1952 Trav-Co 254 (255) [AIR V 39] : ILR 
(1951) Trav-Co 743 tDB). 

S. (1905) 1 Nag L R 49 (51). (If a man trans¬ 
fers his property he transfers all the rights 
attaching to such property at the time of the 
transfer including the right to execute decrees.) 

Section 8 — Note 9 

1 a. 1955 S C 376 (383) [AIR V 42 C 66] : 1955 
SCR 1369. J 

1, 1959 Madh Pra 52 (57) [AIR V 46 C 23] 
(Property held by widow for life-Lands given 
“for ever for cultivation” — It must bo held 
that the widow intended that the grant should 
operate only for her life.) 

1957 Andh Pra 619 (621) [AIR V 44 C 205] 
(DB). (The interest of a co-sharer in common 
property can be sold, mortgaged or leased to 
another co-sharer or to a stranger.) 

1957 Andh Pra 280 (281) [AIR V 44 C 93] (DB> 
1952 All 650 (652) [AIR V 39] DB). (Permanent 
lease of proprietary right by one of co-sharer 
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rights of third persons cannot be affected in any way by a transfer by A to B, whether 
or not the deed contains an exception or reservation of such rights.(4) 

^ Bl mu WhateVer a tl,ansteror is ca Pable of passing in the property transferred will 
pass.(o) Thus, a mortgage by a person having an absolute interest in the property 

mortgaged will be a mortgage of such absolute interest and not merely of any subordi¬ 
nate interest.(6) False recitals as to under what particular state of facts the transferor 
obtained his power to transfer will not affect the title of the transferee, the test under 
the section being what interest the transferor is capable of passing in the property and 
not under what title he professes to have derived the power which makes him capable 
of passing such interest in the property.(Ga) Where a person entitled to property in. 
more than one capacity transfers''all his estate and interests” in the property, the trans¬ 
feree will get all the estates and interests vested in the transferor, although not vested 
i n the character in which lie became a party to the conveyance.!?) But when a person 
has power to convey the absolute interest in certain property only under particular 
circumstances , but only a lesser interest in the absence of such circumstances, a transfer 
by him in the absence of such circumstances can convey nothing more than the lesser 
interest.(8) Thus, prior to the Hindu Succession Act (1956), a Hindu widow could, for 
iiecessity , convey the absolute interest in property inherited by her from her husband, 
but only a limited estate in the absence of necessity. A transfer by her, in the absence 
of necessity, could not convey anything more than a limited estate (9) It has been held 


takes the property • subject to the same dis¬ 
ability.) 

[See 1924 Mad 67 (69) [AIR V 11] (DB). (A 
person who has acquired property under a 
voidable sale can give valid title to a bona 
fide transferee for value and without notice.)] 

4 . f(’02) 26 Bom 198 <200) ’DB). (Land used 
as Muhammadan burial ground, even unused, 
carries with it the rights of performance of 
certain rites by the relations of the persons 
buried therein — Sale of such land carries with 
it the obligation.) 

(’80) 4 Bom 643 (649) (DB). (Grant of village 
by Government Silence of sanad as to watan 
land—No inference can be drawn that there is 
no such land in the village.) 

(’77) 1 Bom 523 (528) (DB). 

5 . (’65) 1965 All L Jour 637 (639). 

1957 Andh Pra 619 (621) *: [AIR V 44 C 205] 
(DB). (Lease of his interest by cosharer in 
common property — Lessee is entitled to all 
rights of his lessor—He can even demand parti¬ 
tion—But sole ground on which it will be 
allowed or refused is the ground of convenience.) 

1940 All 457 (458) [AIR V 27] : I L R (194 0 ) All 
667 (DB). 

1939 Mau 802 (803) [AIR V 26] (DB). (Specific 
lands conveyed without specifying the vendor’s 
interest in those lauds — Vendor had only vested 
remainder as regards eight annas share in those 
lands Held, vested remainder of the vendor 
also passed to the vendee.) 

1934 All 731 (732) [AIR V 21]. 

1916 All 251 (252) [AIR V 3[ (DB). (Where land 
is granted which is bounded by a stream, the 
grantee is entitled to the bed of the stream up 
to the middle point.) 

1917 Mad 61 (62) [AIR V 4] (DB). (Transfer of 


negotiable instrument will pass all the interest 
of the transferor in the note.) 

( 99) 22 All 96 (100) (DB). (Grant by Govern¬ 
ment Lands granted described as bounded by a. 
river or road - Half the road or river was* 
presumed to pass to the grantee.) 

(1854) 43 E R 592 (598) : 24 L J Ch 300 : 3 E(* 
99 : 24 L T (O S) 178 : 3 W R (Eng.) 84 : 102 
R R 225, Johnson v. Webster. 

6 . (’10) 8 Ind Cas 826 (827) (DB) (All). (Under 
ordinary rules of construction, every man’s 
grant should be construed strongly against 
him.) 

6a. 1920 Mad 496 (499) [AIR V 7] (DB). 

7. 1915 Bom 109 (109) [AIK V 2] : 40 Bom 69. 
(Thus, if an executor having a one-third per¬ 
sonal beneficiary interest’in the estate purports 
to convey the whole of it, without qualification 
or limitation, he must be taken to be conveying, 
in his character as an executor and not in that 
of one having a beneficial interest in a fraction 
of the whole estate purported to be conveyed.)' 

(’04) 6 Bom L R 800 (816). (Property not vested 
in the mortgagors as absolute owners but as 
executors — The mortgagee was held to have a 
complete title, free from charge created by the 
will, in favour of third persons.) 
t(1846) 72 h R 62 (73): 9 Ir Eq Rep 171, Drew \v 
Earl of Norbury. 

[See also 1944 Mad 98 (101) [AIR V 31] (DB). 
(Transfer by manager of joint Hindu family.)] 

8 . (’03) 26 Mad 334 (336) (DB). (Alienation by 
co-widow will bind her own inicrest in the 
property during the lifetime.) 

9. f(’96) 18 All 146 (155) : 23 Ind App 1 lPC). 
1957 Andh Pra 280 (281) [AIR V 44 C 93](DB).* 
(’74) 1874 Bom P J 125 (125) (DB). 
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by the Madras High Court that it is incompetent for an undivided member of a Hindu 
family to alienate by way of gift his undivided share and such alienation is void ab 
initio; under such transaction nothing passes to the transferee or the donee. (10) 

10. In the property.” — Under this section what passes to the transferee 
is all the interest of the transferor in the property, i.e., in the property transferred 
and in the legal incidents thereof. In other words, the corpus of the transfer 
beinq once ascertained, all the interest of the transferor therein and in the legal 
incidents annexed thereto will pass to the transferee. An owner of land is the owner 
of all that is above it up to the firmament, and all that is below it up to the 
centre of the earth. Cujus est solum, ejtis est usque ad caelum et ad inferors —whoever 
is the owner of the soil, it is his even to the firmament and to the middle of the 
earth.(l) As a general rule, therefore, in a transfer of land, the corpus of the transfer 
will include all that is above and below the soil. But the rule is not absolute and 
there are exceptions.(la) In the case of a lease of land granted by A to B, whether 
permanently or temporarily, the corpus of the lease does not include “timber” standing 
thereon(2) or the minerals f ound in the sub.soil(3) in the absence of specific words 

(’69) 6 Bom H C B (A C) 270 (272). (Transfer by 
Hindu widow for no necessity passes only her 
life-interest.) 

[S'* also 1959 Madli Pra52 (57) [AIR V 46 C 23]* 

^(Property held by widow for life— Lands given 
‘for ever for cultivation”—It must be held that 
the widow intended that grant should operate 
only for her lifetime.) 

1916 Pat 178 (179, 180) [AIR V 3] : 1 Pat L 

Jour 81 (DB). (Mortgage by a widow not for 
legal necessity —Plaintiff’s suit to enforce the 
mortgage after the widow’s death was dis¬ 
missed as not maintainable.)] 

1 ?’J- 95 , 1Mad 318 (321) [AIR V38C 811. (Rule 

of Hindu Law is unaffected by S. 8 — 27 Mad 
162 (FB), Ref.) * -viaa 

Section 8 — Note 10 

1- (1900) 2 Bom L R 688 (689) (DB). (Owner of 
a slope is entitled to obtain the removal of any 

fiqnn?o C ri men i ° T D the surface of the slope.) 

(1900) 2 Bom L II 114 (115) (DB). 

^z 19 , 67 S C 1081 (10S8) [AIR V 54 C 228L 

land -Uhout reservation of mineral 
rights in favour of grantor - Those rights pass 

■*ocf rft A ntee Wltdl rl ^ lts to surface). 

1954 Ajmer 63 (2) (64) [A I R V 41 C 641. 

(Ordinarily the roof goes along with the room, 
being treated as a part of it and in view of the 
general law that any person owning a piece of 
ground owns all the space over it. But where 
the executant of the will thought itadvisable to 
divide the house between his sons and in 
allotting shares gave different floors to different 
sons and not portions on the ground floor with 
fidl constructions on the top of it, open roofs 
were not held as joint property.) 

i L U 114 U15) (DB) - (Portion of 

tlio tank belonging to A ran beneath the adioin- 
ng land of B - Held, the maxim was inappli¬ 
cable and B could not use the waters. P 

tunulV 4 J r L J Kx 57 < 62 > :LR9 Ex99 

(107, 108) : 30 L T 393 : 22 W R (Eng.) 547 , 


Spoor v. Green. (Working out coal bv lessee of 
vendor from mine situate under the'land sold, 
does not constitute a breach by the vendor of 
covenant for title.)] 

2. See S. 108, clause (o), Note 4. 

1923 Pat 95(95) [A I R V 10] : 6 Pat L Jour 127 
(DB). (Bamboo trees were held to be timber.) 

3. See S. 108 Clause (o) Note 6. 

1931 P C 302 (302) [AIR V 18] : 10 Pat 877. 

1931 P C 299 (301) [AIR V 18] : 59 Cal 699 : 58 
Ind App 392. 

1931 P C 162 (163, 164) [AIR V 18] : 59 Cal 80 : 
58 Ind App 228. (Darpatni lease.) 

H931 P C 89 (90) [AIR V 18] : 58 Cal 1187 : 58 
Ind App 125. 

1931 P C 186 (187) [A?I R V IS] : 10 Pat 407 : 58 
Ind App 29. (Jamabrit grant.) 

1929 P C 182 (156) [AIR V 16] : 52 Mad 538 : 56 
Ind App 223. 

11919 P C 17 (20) [AIR V 6] : 47 Cal 95 : 46 Ind 
App 158. (Case of grant of rent-free brailmottar 
land by a zamindar.) 

f 1917 P C 163 (165) [A I R V 4] : 45 Cal 87 : 44 
Ind App 246. (Mokarari pattah in which the 
words ‘mai hak liakuk’ appeared — Use of such 
words did not pass the minerals.) 

*1916 P C 191 (193) [A I R V 3 ]: 44 Cal 585 : 44 
nd App 46. (A Talabai Brahmottar grant at 
fixed rent by zamindar though permanent, 
heritable and transferable did not pass the 
minerals.) 

•[(*12) 39 Cal 696 (703) : 39 Ind App 133 (PC) 

(Digwari tenure.) ' 

t(’10) 37 Cal 723 (730) : 37 Ind App 136 a j C). 

1959 Cal 195 (199) [A I R V 46 C 52] (DB) 
(Grant by Zamindar of tenure at fixed rate — 
Tenure permanent, heritable and transferable— 
Minerals do not pass and do not form part of 
grant — Grantee leasing tenure cannot lease 
mineral rights — Lessee does not acquire right 
to work mines.) ° 

'tenant 4 . 31 (81 ‘ 3?) P? V 30 ] < DB ). (Unless a 
tenant has acquired by grant or by adverse 
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transferring them also.(4) The lessee, therefore, would not as part of the legal incidents 
of the corpus transferred to him, be entitled to fell or sell the timber or to open or 
excavate mines and utilise the minerals,(5) and this would be so even where the lease 


is ‘with all legal incidents.” The expression, ‘'with all legal incidents” cannot increase 


the corpus of the subject of transfer. 


In Rajah Bejoy Singh v. Surendra,(§) a lease was granted by a zamindar to 
certain persons in perpetuity of “the entire zamindary including all interests therein.” 
It was held by their Lordships of the Privy Council that the expression “including all 
interests therein” did not increase the corpus of the subject of the lease. Their Lordships 
observed: 

“In Girdhari Singh v. Megh Lai Pandey,(7) it was held that the expression ‘with all 


possession a right of ownership in the sub-soil, 
the digging of earth for bricks to be taken away 
from the area of the tenure and disposed of to 
strangers is an appropriation of the corpus of 
the grant which in India a tenure-holder is not 
entitled to make.) 

1935 Pat 33 (36) [AIR V 22] : 13 Pat 517 (DB). 
(Sub-soil rights in land forming part of a perma¬ 
nently settled zamindari are presumed at all 
events when they are not claimed by the Crown 
to belong to the zamindar.) 

1935 Pat 149 (151) [AIR V 22]. (But fisheries are 
not mineral rights and hence will pass to the 
lessee.) 

1926 Pat 103 (109) [AIR V 13] : 4 Pat 799 (DB). 
(Case of ghatwali lands.) 

1926 Pat 69 (73) [AIR V 13] : 1 Pat L Jour 275 
(DB). (The original grant, in this case, was not 
forthcoming.) 

1921 Pat 379 (385) [AIR V 8] : 5 Pat L Jour 563 
(DB). (Patni lease — The view taken in this 
case that 16 Ind Cas 441 must be taken to be 
overruled in view of the decisions of the Privy 
Council is not correct. See AIR 1925 P C 42 : *4 
Pat 244.) 

1920 Pat 542 (545) [AIR V 71 : 5 Pat L Jour 273 
(DB). 

1917 Pat 477 (478) [AIR V 4] (DB). (Mokurari 
lease.^ 

1916 Cal 156 (159, 160) [AIR V 3]. (Rent-free 
brahmottar grant which was granted before the 
permanent settlement.) 

1915 Cal 250 (252, 253) [AIR V 2] (DB). (Gran¬ 
tee of lease for maintenance for life cannot open 
new mines.) 

1914 Cal 205 (207) [AIR V l] : 42 Cal 346 (DB). 
(Where a grant was proved to be a Mokhnli 
Brahmottar grant held at a fixed rent for more 
than 100 years, but there was no document 
evidencing the grant, and it was not proved that 
there were mines opened on the property at the 
date of grant, or that the grantee or his succes- 
sors-in-interest had a prescriptive right to work 
any cf the minerals under the property : Held , 
that the inference that could be drawn from 
these facts was that, although the Hrahmnttar 
was a permanent tenure the grant did not trans¬ 
fer the minerals to the grantee.) 

(’ll) 38 Cal 845 (855) (DB). (Mogoli Brahmottar 
grant.) 

I See 1928 P C 234 (237, 238) [AIR V 15] : 56 


Cal 1 : 55 Ind App 320. (Patni lease — Held 
right to sub-soil did not pass — Question whe¬ 
ther sub-soil used in making brick is “mineral” 
left open.) 

1925 Bom 12 (15) [AIR V 12] : 49 Bom 99 (DB). 
(Case of inam grant.)] 

[See also 1921 P C 1 (2, 3) [AIR V 8] : 44 Mad 
421 : 48 Ind App 56. (A grant of village in 
inam Suchigrant is mere assignment of re¬ 
venue, and even where it includes grant of 
land, what interest in the land passes mU3t 
depend upon the language of the instrument 
and circumstances of each case.)] 

[See however 1935 Cal 368 (381) [AIR V 22] 
62 Cal 346 (DB). (Title to under-ground rights 
is in the lakherajdar holding under an invalid 
grant which has not been resumed by Govern¬ 
ment, although the property is situate within 
the limits of the estate of the zemindar.)] 

4 f 1925 P C 42 (44) [AIR V 12] : 4 Pat 244 : 52 
Ind App 109. (When words l adha' and ‘ vardha 3 
were used in the grant, held that they indica¬ 
ted intention to convey all below the surface. 
1921 Pat 379 [AIK V 8] Affirmed.) 

1959 Cal 195 (199) [AIR V 46 C 52] (DB). 

1924 Nag 96 (96) [A IRV 11]. (v\hen a lessor 
executes a lease and expressly mentions that he 
gives the land for cultivation with the trees and 
shrubs standing on it reserving no rights in 
them for himself the ownership of the trees and 
shrubs passes with the land to the lessee.) 

(’12) 16 Ind Cas 441 (442) (DB) (Cal). (Patnl- 
lease before Transfer of Property Act — On the 
facts of the case, held that the mineral rights 
passed.) 

(1860) 11 E R 463 (46S) : 8HLC 348: 30 L J 
Q B 49: 2 L T (NS) 642, Rnwbolha- v. Wilson. 

(’10) 37 Cal 723 (727) : 37 Ind App 136 (PCI 
(Permanent tenure of agricultural character 
Underground rights do not pass if lease does 
not so mention, 33 Cal 54 .Reversed.) 

[See also (1906) 33 Cal511 (530) (DB). (A per¬ 
manent lease including ‘all rights of various 
kinds’ with the exception only of the home¬ 
stead includes the minerals.)] 

5. See the cases cited in foot-note 3. 

6 1928 P C 234 (237) [AIR V 15] : 56 Cal 1 : 5o 
Ind App 320. 

7. 1917 P C 163 (165) [AIR V 4] : 45 Cal 87 : 44 
Ind App 246. 
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righte,’ which was amplified as meaning ‘with all right, title and interest,’ only gave expressly 
what might otherwise quite well have been implied, viz., that the corpus, being once ascertained, 
there will be carried with it all rights appurtenant thereto, including not only possession of the 
subject itself, but, it may be, of rights of passage, water or the like which enure to the subject 

o the lease and may even be derivable from outside properties. In that ease attention was 

drawn to the point that the essential characteristic of a lease is that the subject is one which is 

occupied and enjoyed and the corpus of which does not, in the nature of things and by reason 
of the user, disappear.” 3 y 

In Cambell v. Wardlaw,{8) where a testator ma le a bequest to his wife of “the 

who e annual produce and rents of the residue of my estate,” it was held that this 

would not pass rents of mines opened by the trustees after the testator’s death. Where 

le and was leased to tenants for agricultural purposes it was held bv the High Court 

of Madras that property in shells dug up from the land by the tenants did not pass to 

them.(9) On the same principles a grantee of land for her maintenance does not get 
any right to open up new mines on the land.(10) 

mincimV’th n?- 1 *" Cidenti5 hereof.” — An incident is that which follows the 

an other 1 necessanl y depending upon, appertaining to, or following 

another more worthy (!) A thing will be deemed to be a legal incident of property 

of h blJ r 9 7 Wlth the pr0perty for its benefit. A consideration of the 

Whether r i0 T ake3 “ Clear that the pdmary ^deration in determining 
ether a particular thing is an incident of the property or not is whether such thing is 

eessaiy or is provided for the permanent use and beneficial enjoyment of the property. 

of ruihtt ann6Xed t0 a particukr Property is distinct from the bundle 
of 11? ? ownership of the property itself. Thus, the right of an owner 

incident "of'thp Tn 7 a Cannot strictly speaking be called an 

ncident of the property. It is part of the proprietary rights in the property. 

covenants o'l/L e /, a ] taChe ? *? ■ pr0perty such as charges on the land, easements and 

such mo^pel tfb Z ° f l aUd SUbj6Ct Cann0t be sai(1 t0 be "“'dents of 

to beforthe benefi 11 meaniDg °. f tbl3 S6Ctl0n masmuch as a burden cannot be said 
for the beneficial enjoyment of the property to which it is subject. 

passes wfth ^ 0nly - Effe ct of.- The transfer of property 

Jf this n o i tl ' ans er01 ' 9 interest in the legal incidents thereof. But the converse 

without m n / S “* C ° rreCt The tlansfei> of ^ -cident of a property 

transfer of the orin^T tb ° th ® pr0perty itself - ln otbe r words while the 

accessory will not ,T71b g T , the accessory thereto, the transfer of the 

nonducit sed sequitur suum PUnCipa j “ 3 1S m ac cordance with the maxim accessorium 
principal ThZ ■ t t prl ™' pale ~ the accessory does not lead but follows its 

,h J T’ “, J W06t ’ ‘ pr0!,ert> - ~ M W 

income of » Lm «L Lio, “ ° 'uT‘ y itsol, ' (1) 

Similarly the transfer o n f W ° uld be a gift of fche Property itself.(2) 

land itself (3) Where bn ° 63 n0t CatTy with ]t the transfei ' o£ the entire 

owner 0[ , sok| 8rov , by decl „ jng , h>( he 


8 Ca ( s 1 64I ) (K B(EnS) Di§176 U76 ' : 8 APP 

9 (’02)25 Mad 669 (671) (DB). 

/ 2 L Jour 20 (26, 36). 

tl 05) 1 Cal L Jour 517 (525) (DB). 

Section 8 — Note 11 

1. W barton, Law Lexicon , 14th Edn., 1938. 


Section 8 — Note 12 

1. 1936 Bom 330 (332) [AIR V 23] : ILR (1937* 

Bom 18 (FB). J 

2. + 1926 Mad 250 (251) [AIR V 13] ( DB ) 

1921 Mad 563 (566) [AIR V 8] (DB) 

Also See S. 122, Note 1. ' 

3. 1931 Oudh 177 (229) [AIR V 13]. 
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wag selling it with every right that he possessed therein, it was held that his right to 
the land was also conveyed to the vendee unless it was expressly reserved by him.(3a> 

So also a sale of a building without any speoific reference to the land whereon 
it stands cannot necessarily convey the land along with it.(4) 

, Ju’ i. Eaaements annexed thereto.” — A transfer of a land or a house will 

pass to the transferee all easements which it had enjoyed over another property.(l) 

The phrase easements annexed thereto” has reference to those easements which at 

and prior to the transfer were existing easements , e. g„ a right of way over a field 

belonging to a different owner by which a house could be approached, ‘it would not 

a-\e le eience to an easement ^hick first came into existence as a consequence of the 

ransfer (2) Thus, an easement of necessity(3) or quasi easements of the nature dealt 

with in b. 13 of the Indian Easements Act which spring up on a severance of tene. 

ments resulting from a transfer are not easements “annexed” to the property trans. 

ferred within the meaning of this section. Such easements are created and pass to the 

transferee by virtue of S 13 of the Easements Act or of the principles underlying it, 
and not as incidents of the property transferred.(4) 


Geneially any sale of a building without any specific reference to the land 
whereon it stands cannot necessarily convey the land along with it, because what is 
provided in this section as to easement cannot apply to the land on which the build- 
mgs stand for there is no easement in law which gives any exclusive and unrestricted 


3a. 1953 All 705 (706) [AIR V 40 C 3431 (DB). 
4. 1958 Pat 133-(142) [Alb V 45 C 55] (DB). (I 
the grant is exclusive and unrestricted it be 
yond all questions passes ownership of the land. 

Section 8 — Note 13 

1. 1959 Pat 463 (471) [AIR V 46 C 132] * 3i 
Pat 443 (DB). J 

1927 Lah 351 (351, 352) [AIR V 14]. (When * 
house or any other immoveable property is sold 
all rights and privileges concomitant to it and 
previously enjoyed by the vendor go with it, 
specially where there is no provision to the 
contrary in the deed of sale and it is of no use 
to the seller to reserve them.) 

(’10) 1910 Mad WN 625 (625) (DB). (When the 
right to irrigation in respect of some lands is 
an apparent and continuous easement, the ac¬ 
quirer of the lands is entitled to the continu¬ 
ance of the easement.) 


1934 All 447 (448) [AIR V 21]. 

(’08) 35 Cal 889 (894). (Easement of light and 
air—Transfer in this case was by court-sale ) 

(’85) 1885 Bom P J 20 (21) (DB). 

(’74) 22 Suth W R 522 (522) (DB). (This is so 
even where the transfer is by compulsory sale 
effected by the Court.) 

(*71)15 Suth W R 526 (526) (DB). (Right of 
way from the house to the public way.) 

(’66) 6 Suth W R 314 (314 ) (DBh 
[See also (1909) 2 Ind Cas 637 (638) (All). (In 
the case of implied easements that is easements 
which are used from time to time only, such 
easements do not pass unless the owner* by ap¬ 
propriate language shows :an intention that 
they should pass.)] 


2. 1947 Pat 122 (124) [AIR V 34 C 46]. (AIR 
1937 Nag 179, Foil.) 


1037 Nag 179 (180) [AIR V 24] : ILR (1937) Nag 

204* 

* (’93) 15 All 270 (290) (DB). (Right of way 
over transferor’s land, arising as an incident of 
transfer.) 

3 1937 Nag 179 (180) [A I R V 24] : ILR (1937) 
Nag 204. 

(’93) 15 All 270 (290) (DB). 

4 1947 Pat 122 (124) [AIR V 34 C 46]. (Parti* 
tion between members -of family — Common 
passage left for use of co-sharers — Right to- 
share in passage not legal incident of shares 
and did not pass as such to successive vendees 
from co-sharers.) 

1930 Pat 7 (11) [AIR V 17] (DB). (Easement of 
necessity defined and distinguished.) 

1924 Lah 724 (725) [AIR V 11]. (Right to use 
staircase.) 

*1915 Mad 795 (796) [A I R V 2] : 38 Mad 141 
(DB). (Passage to the latrine.) 

1924 Mad 812 (813) [AIR V 11). 

(’12) 17 Ind Cas 966 (967) (Cal). (Right of 
way.) 

(’88) 1888 Pun Re No. 60. 
f (’82) 8 Cal 956 (958, 959) (DB). 

(’78)2 Mad 46 (53) (DB). (A continuous, ap¬ 
parent easement passes by implication of law 
and no express language to pass it is neces¬ 
sary.) 

(’71) 8 Bom H C R 181 (185). (Easement of 
light and air.) 

(1892) 61 L J Ch 44 (46) : (1892) 1 Ch 47 (53): 

65 L T 552, Phillips v. Low. 

(1881) 50 L J Ch 731 (733): 18 Ch D 616 (623) : 

45 L T 383 : 29 W R (Eng) 929, Burkshire v. 
Grubb. 
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use of land.(5) 

14. Rents and profits of property.—A transfer of land will, in the absence 
of an intention to the contrary, expressed or necessarily implied, also pass to the 
transferee the transferor’s interest in the rents and profits of the land.(l) A transfer 
of a house will, similarly, pass to the transferee the transferor’s interest in the rent 
thereof. But in the either case, only the rents and profits or the rent, as the case may 
be, accruing after the date of the transfer and not before that will pass to the trans¬ 
feree.^) The reason is that the rents and profits prior to the transfer are not subsi¬ 
diary to the enjoyment of the property transferred.(8) But a right to the rents of 
property accrued before the date of the transfer may itself be transferred. In such a 
case, this section has no application.(4) 

A right to mesne profits prior to the date of transfer cannot be transferred at 
all by virtue of S. 6 (e).(5) 


A transfer of rents and profits alone cannot be presumed to carry with it the 
right to open mines and remove minerals which are a portion of the soil.(G) 

In the undermentioned case(7) it was held that where mortgaged property 


•• 1958 Pat 133 (142) [AIR V 45 C 55] (DB). 

Section 8 Note 14 

1. (’03) 30 Cal 556 (564) : 30 Ind App 71 (PC). 
*£«) I L R (1962) Madh Pra 210 (216, 217) 

1951 Mad 601 (603 and 604) [AIR V 38 C 169.) 

1951 Nag 299 (301): [AIR V 38 C 88 ]. (Arrears 

of. rent do not pass on to new proprietor along 
with the patti; the tenants’ liability remains 
and the ex-proprietor has a legal right to re¬ 
cover rental arrears from them.) 

1929 Bom 51 (53) [AIR V 16] (DB). (Plaintiff 1 
the vendee with plaintiff 2 the vendor as a formal 
party, brought a suit against the defendant for 
rent and profits accruing due after the date of 
plaintiff l’s purchase—Plaintiff l’ s claim was 
decreed After due amendment of the plaint 

plaintiff 2 s claim for rent due before the date 

,.° A sa 'f by him to plaintiff 1 was also decreed.) 
1920 Mad 386 (387) [A I R V 7] (DB). (Transfer 

Sno ^ ai , m io \ past P rofits is invalid. 38 Mad 
308, Rel. on.) 

1917 Nag 61 (61, 62) [A I R V 4]. (Co-sharer 
assigning his village share and profits already 
due before assignment — In a suit by assignee 
for the profits already due held, the assignment 
of profits was a transfer of mere right to sue 
and the suit was not maintainable.) 

( 01) 11 C P LR 84 (85). (Suit for village profits 
by a mortgagee who had obtained a conditional 
decree for foreclosure — S. 8 and not S. 36 of 

/?n r l n ^ er r 0f T Pr0pert y Act hcld applicable.) 

(1903) 72 L J K B 294 (295) : (1903) 1 K B 683 

(687, 688 ) : 88 I, T 426 : 51 W R (Eng.) 479, 
Shillito v. Biggart. (Mortgagee of ship, upon 
taking possession of ship is entitled to all 
freight which the ship is then in the course of 
earning but not to freight previously earned 
and due and payable but not paid at the time 
ol ins taking possession.) 

I>e also (1851) 42 E R 293 (294) : 15 Jur 641 
3 Mac & G 344 : 87 R R 115, Salmon v. Dean.l 


Also see S. 36, Note 4. 

3 (’62) ILR (1962) Madh Pra 210 (216) (DB). 
1951 Mad 601 (603) [AIR V 38 C 169]. (Such 
arrears of rents are a debt or actionable claim, 
and, if they are to be transferred, must be 
assigned separately.) 

*1927 Mad 817 (818) [AIR V 14]. (In other 
words, it cannot be said that to make sale 
operative and effective, the right to collect past 
profits must also be conveyed to the vendee.) 

4. 1925 Pat 310 (312) [A I R V 1*2] : 4 Pat 43. 
(Transfer of arrears of inokarari rent.) 

1923 Mad 177 (178) [AIR V 10]. (1920 Mad 386 
LAIR V 7j, distinguished on the ground that in 
that case there was no question about the 
actual transfer of the right to recover rent.) 

5. 1927 Mad 817 (818) [AIR V 14]. (1920 Mad 
386 AIR V 7J, Approved; obiter dicta to the 
contrary expressed by Seshagiri Iyer J., in 
1921 Mad 56 [AIH V 8 j, Not approved.) 

1926 Cal 428 (430) [AIR V 13] (DB). (Land 
together with past profits was transferred.) 

1 / 9 “ 1 4 . Pat 551 ( 553 ) [A.IR V 11 ] : 3 Pat 575 (DB). 
(Claim to mesne profits was also specifically 
assigned along with the property.) 

\ 9 AnWA ( i ?3) [AIR V *J : 38 Mad 308 
(DB). (AIR 1916 Mad 595, Relied on ) 

[See also 1917 Nag 61 (61, 62) [AIR V 4] 
(Transfer of share in village and profits ac¬ 
crued before the transfer — Held, transfer in¬ 
valid under S. 6 (e), T. P. Act.)] 

6 # (’06) 33 Cal 203 (217): 32 Ind App 185 (PC) 

(Case of kharposh grant which was presumed to 
be for the life of grantee.) 

7 ,4 Iia p S 321 (822) - [AU{ V 211 : 12 Rang 
437 (DB). ^Receiver appointed pending a suit 
for redemption of an English mortgage.) 

[See also 1926 Cal 204 (209) [AIR V 13 ] (DB' 

(Rents and profits after mortgage by decoeit 
pass to mortgagee.)] h 
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came into the hands of a Receiver appointed by the Court the rents and profits of the 

property m the hands of the Receiver formed part of the security by virtue of the 
provisions of this section. 


15 All things attached to the earth.” - As seen in Note 2 the section 
provides that unless a different intention is expressed or necessarily implied a transfer 
of property passes forthwith to the transferee all the interest which the transferor is 
then capable of passing in the legal incidents of the property. Second paragraph of 
the section then provides that where the property transferred is land such le^al 
incidents include, Alter alia, all things attached to the earth.(la) As to the meaning 
of the expression “things attached to the earth,” see Notes 6 to 10 on S. 3. ° 

Standing timber, growing crops and grass are not included in the definition 
of ‘ immovable property,” but being things attached to the earth, will pass on a transfer 
of property on which they stand, as the legal incidents of such property.(l) So also 
trecs(2) and bnildings(B) standing on the land will pass to the transferee of the land. 


Section 8 — Note 15 

la. 1959 S C 254 (257) [AIR V 46 C 35]. 

1. 1942 Pesh 88 (88) [AIR V 29]. (Possession 
of land delivered to pre-cmptor under pre¬ 
emption decree—Vendee is not entitled to value 
of standing crops as they pass with land.) 

1934 Cal 610 (614) [AIR V 21]: 61 Cal 991 (DB). 
(This is so in the absence of an express provi¬ 
sion to the contrary.) 

1932 Pat 344 (345) [AIR V 19]. (Where a per¬ 
son took possession of land in execution of a 
decree it was held in spite of the new defini¬ 
tion of ‘movable property’ inserted in Civil 
Procedure*Code, that bamboos growing on that 
land also passed to the auction-purchaser.) 

1923 Nag 327 (329) [AIR V lOj. (Decree for 
pre-emption— On paying the pre-emption money, 
the plaintiff was held to have become the owner 
of the land with crops standing on it.) 

1923 Pat 355 (356) [AIR V 10]. (Execution sale 
r uf land; crops go with the land.) 

(’01) 15 C P Lh 141 (142). (Mortgagee entering 
into possession of the land occupied by mort¬ 
gagor is entitled to the emblements.) 

(’79) 4 Cal 814 (815) (DB). (Execution sale — 
Certificate not mentioning crops — Crops were 
held to have passed to the auction-purchaser 
along with the land.) 

(’90) 13 Mad 15(16). (Do.) 

2. *(’67) 11 Moo Ind App 295(313): 10 Sutli WR 
P C 132 (PC). 

(’03) 13 Mad L Jour 3 (6) (SB). (Mortgagee of 
land is also entitled to the security of trees 
thereon.) 

1939 All 291 (294) [AIR V 26] : ILR (1939) All 
518 (FB). (Sale of sir land—Title to the grove 
standing on the land will pass to the transferee, 
but prima facie, right to the produce of the 
trees will be with the ex-proprietor.) 

1950 Pat 284 (288) [AIR V 37 C 70] (DB). (On 
settlement of land, the right of landlord, in 
trees also passes.) 

1940 All 427 (428) [AIR V 27] : ILR (1940) All 
599 (DB). (Case of execution sale.) 

1927 Oudh 240 (253) [AIR V 14] : 2 Luck 43. 
(Interest in grove.) 


1921 Sind 109 (111) [AIR V 8] : 16 Sind L R 87. 

1918 Nag 206 (206) [AIR V 5], (To the pre- 
emptor.) 

(’ll) 11 Ind Cas 192 (192) (All). 

( 98) 22 Bom 610 (611) (DB). (The fact that the 
trees standing on the land had previous to the 
sale of land been mortgaged will not lead to an 
implied inference that they were not intended 
to be included in the sale.) 

( /5) 24 Sutli W R 330 (331). (Transfer was by 
lease in this case.) 

(’70) 2 N W P H C R 251 (252) (DB). (Trees not 
cut or severed.) 

[See also 1932 All 653 (655) [AIR V 19]. (Sale 
of proprietary rights —Title to grove standing 
on sir laud passes to transferee.)] 

3. 1959 Ker 294 (296) [AIR V 46 C 97] (DB). 
(Mortgage of land—Building imbedded in land 
also passes.) 

1927 Oudh 240 (253) [AIR V 14] : 2 Luck 43. 
(Tranfers of village—A1 linterests of transferor, 
such as a grove or a house in village, will pass 
unless exempted.) 

1916 All 249 (251) [AIR V 3] (DB). (K'here 
defendants conveyed to the plaintiff the whole 
of their proprietary rights in a certain village 
and in the same deed of sale they expressly 
specified the buildings with the land on which 
they stood without expressly reserving a right 
of residence or of user in any of the buildings 
the defendants had no right to occupy the 
buildings or to treat them as appurtenances to 
their holding.) 

1945 Pat 400 (402) [AIR V 32] : 24 Pat 268 
(DB). (Execution of sale of entire interest in 
zemindari land will pass house situate upon 
the land in the absence of words showing an 
intention to retain it.) 

1933 Rang 24 (25) [AIR V 20]. 

1925 All 449 (453) [AIR V 12] : 47 All 470 
:(DB). (Following 4 All 381.) 

[See also 1941 Oudh 395 (398) [AIR V 28j. 
(Auction sale of zamindari patti in a village 
—Houses owned by zamindar in abadi also 
pass with it.)] 
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1 r 1 WhCf ? P3SSeS fixtures -- T he English law of fixtures with all its 

technicalities should not be applied to this country as being based on equitable con 

siderations.(l) No doubt fixtures attached to land will pass on a transfer of land 

under this section but that is subject to any different intention which is express or 

necessarily implied in the document.(laa) Whether a particular fixture passe, en a 

transfer of the house to which it is attached would depend upon the applicability of 

this section to the facts of the case.(laaa) The fourth paragraph of the section provides 

that when the property is a house, only things provided for permanent use therewith 

rnZZ as an incident Thus, the doors fixed to a house will pass with the house (la) 

Machinery brought into the house for the purpose of carrying on business is not a 

that clausTS P6nnanent USe ° f the h0Use ' and Wl11 ^ therefore pass under 

as follows NaraVa ™ Sa V ' Batagiirusuamy Nadar,(3) the Madras High Court observed 

- « zz set: iz ,i zirrr-r *£ '.t„r'/ —r 

aery, prima facie all that the purchaser is entitled to .ns tht bnTldL^ r” 'l 

aToi s ^ et =r ;?£ ^ 

permanent use of the house and whether they in be said'to be a^dclesihT 1 £>r ° vlded ‘be 
which are provided for the more hpnefirdnl f be ftltlcles *klch are necessary or 

under that term machinery brought into the hn'^ f ° propert - v and 1 do not think that 
be included. One important testTn hose«1 bouse for the purpose of carrying on business can 

the house ? Were the^put in for more beneVctaT " ‘ TT° D W6re the p »‘ 

of Improving the value of the house by making it more^rttati 0 ^ h ° Use , or WIth lhe ob i eet 

collateral purpose?” ^ g C aitlstlc or were they putin with a 

- s's zrz 


%BWp eVer i’ 57) ILR (1957 > Madh Pra 450 
(456). (Proprietary interest in building is in 

no sense an appurtenance to zamindari share 

or interest in the rnahal and even in the 

bscnce of any express exclusion would not 
pass to the transferee.) 

1955 All 292 (296) [AIK V 40 n ftfil • ttt> 
1S>All 718 (FBI. (But th'e presump^ 

not nee °. f a residentlal bouse is that it is 
not necessarily appurtenant to the zamindari 

and unless it can be established from “vb 
dence that it was intended to be transferred 

hnT 8 Wltl : , thC , re3t of ‘be zamindari, the 
house must be deemed to have remained the 

property of the erstwhile zamindar.)] 

Section 8 — Note 16 

1. 1928 Oudh 67 (87) [AIR V 15 ]. 
f 1924 Mad 187 (188) [AIR V ill / ai 

distillery buildings, vata p^i i^d “ftnTdo 
not pass as fixture to the vended ) 

( 12) 15 Ind Cas 619 (620) (DR) tr »• 1 

law of fixtures be itSS’ffi, 

the own° t T S of tf 0Wn q* , Uie land o£ Mother, 

f i lft . ntl soli becomes owner also of 

taken 66 ’ Plunt > ‘be seed as soon ™ i has 


t (’10) 37 Cal 815 (821) (DB)7~ 

laa. 1959 S C 254 (257) [AIR V 46 C 85l 
1 aaa. 1959 S C 254 (257) [AIR V 46 C 35]. (On 
a construction of the documents held the in- 
ention \yn.s to sell the fixtures as movables ) 

t 6 Vin V X Yi L W 205 (206 ’- (Mortgage of 
a cinema building and not of running cinema 

house-a-Umg boards and ceiling fans and 

exhaust fans would not form an integral part 

run a ein 8 ’ th?Ug k h fhey may be required to 
iun a cinema in building — Mortgagee-nur- 

themO] bu,ldln S w lU not be entitled to 

J in 518 (520) ( DB )- (‘I Cal 164 

in which it was held that doors form nart of 

an immovable property Relied on.) 

[See also ( 91) 14 Mad 467 (469) (DB). (The 

doors of a house are not attachable as move- 
able property. 13 Mad 518, Rel. on.)] 

2 1924 Mad 187 (188) [AIR V n] 

192o Rang 250 (251, 252) [AIR V 12] (DB) 

3. 1924 Mad 187 (188) [AIR V m * 

general rule is that what is annexed to^h* 

statutes 601 ™ 3 P<lrt ° f the lllnd ’ but what con! 

“‘SStteT 

mm“atfon!r eXatl ° n the ° b ^ Ct ‘ b * 
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not an easement of necessity. (4) 

17. Transfer of debt — Securities when pass. — The fijth paragraph of 
the section provides that where the property transferred is a debt or actionable claim, 
the securities therefor will also pass to the transferee as legal incidents of the property 
transferred.(la) Thus, where moveable property is hypothecated to A as security for 
the repayment of a debt due to A on a promissory note, and A transfers the promissory 
note to B , B will be entitled to the security also and can enforce the payment of his 
debt by sale of the moveable property.(l) 


The same principle will apply even where the debt which is transferred is 
secured by a mortgage of immovable property, provided that the transfer of the security 
itself is not required to be made by a registered instrument. Thus, a sale of a mort¬ 
gage debt, in execution of a decree attached under the provisions of 0. 21, R. 46 of 
the Civil Procedure Code will pass the security to the purcbaser.(2) Suppose now, A 
in whose favour a simple mortgage of immovable property has been executed, transfers 
the debt due to him, to B by an unregistered instrument. Two questions arise ; first , 
whether the security will pass to B , and, second , whether, if the security cannot pass 
without a registered instrument, whether the debt itself can be separated from the 
security and pass to the transferee. As to the first question : Before the year 1900, 
the words “actionable claim” included a mortgage debt and could be transferred under 
the provisions of S. 130 of the Act without a registered instrument. It was held in 
the undermentioned case(2a) that on the transfer of the debt by an unregistered 
instrument the security will also pass. Section 3 of the Act was, however, amended in 
the year 1900 by excluding a mortgage debt from “actionable claim” with the result 
that the question arose whether the security would pass on the transfer of debt in the 


absence of a registered instrument. 


It was held by the HigluCourt of Madras in Dicarka Doss v. Dhanakoti AmmalfS) 


1937 Nag 179 (ISO) [AIR V 24] : ILR (1937) 
Nag 204. (The words “all other things pro¬ 
vided for permanent use therewith” are ejusdem 
generis with the previous words “locks and 
keys, etc,” and apply only to things within 
the building transferred.) 

[See also 1924 Lah 724 (725) [AIR V 11]. (Re¬ 
lying on 1888 Pun Re No. 50 it was held that 
when the user of a staircase was necessary for 
reasonable enjoyment of property transf* rred 
the grant of access by the staircase was im¬ 
plied — It was further held that words of the 
deed of transfer showed that the right was 
transferred.)] 

Section 8 — Note 17 

la. i*61) 1961 Ker L T 996 (997). (Rent which 
has accrued due constitutes a debt; therefore 
where such a debt is transferred the transferee 
gets a charge on the tenant’s holdings as pro¬ 
vided in S. 41 of the Malabar Tenancy Act.) 

[See also (1907) 30 Mad 235 (237, 238) (DB). 
(The word “debt” cannot be taken to be used 
in its widest sense but is confined to debts 
that fall within the general category of action¬ 
able claims.] 

1 . 1929 Bom 471 (473) [AIRY 16] : 53 Bom 

819. 


2. 1921 Mad 137 (138) [A I R V 8] : 44 Mad 196 
(DB). (Gift of mortgage—Same rule applies.) 

919 Oudh 132 (133) [A I R V 6] : 21 Oudh Cas 
400 (DB). (A deed of simple mortgage is a debt 
not secured by a negotiable instrument and 
cannot be treated as immovable property for the 
purposes of attachment under O. 21, R. 46, 

C. P. C.) 

915 Mad 209 (210) [AIR V 2] : 37 Mad 51 (DB). 
(Simple mortgage debt.) . 

(’02) 26 Bom 305 (310) (DB). (The security 
will pass without attaching the mortgage pro¬ 
perty under O. 21, R. 54, C. P. C.) 

■ (’93) 15 All 134 (135, 136) (DB). 

>ee also the Authors’ Commentaries on the Code 
of Civil Procedure, 7th (1963) Edn., O. » 
R. 46, Note 4. 

2a. (’95) 18 Mad 454 (455, 456) (DB). 

[But see (’01) 24 Mad 449 (463, 464) (DB). (The 
right of simple mortgagee in the m01 ’“S ft S° 
property is an intangible thing like a char„ 
on immovable property within the meaning 
S. 54, T. P. Act, and hence cannot be tm £*> 
ferred except by registered instrument. 
Bhashyam Ayyangar J.)] 

3. 1914 Mad 353 (353, 354) [AIRY 1]. (F° * 

lowing 18 Mad 454 and not approving remaiks 

at p. 463 in 24 Mad 449 - Held, registration 
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* "° rlg * SS * , lr “ 8f " »' * mortgage debt with it. ai.endant 

it b. 54 of the Transfer of Property Act should be held to apply, the provisions of this 

W fh are SP f ‘ pt '° Vlsi ° nS ’ would P re ^il over S. 54 which is a general provi 
sion, on the principle enunciated by the maxim generalia. specialibus non clerogant — 

general provisions do not derogate from special provisions. The same view was restated 

by a tonfa. under this section without further act ofthe ,Trtt The v “w 

as, however, not been followed in subsequent cases of the same Court Tn VI / • 

v. Balakrishna Mudaliar,(5) it was held, dissenting from Cunniahv GoZl (G) 
that the endorsee of a promissory note, the amount of which had been S ec nrTtl l 
mortgage by deposit of title deeds, could not claim to enforce the mortgage in [he 

f ‘di“d not ®'^ i °^^® a ^ a ^™^a''nd l ^that a therefore Ti 

paragraph which speak? of S and iT^nllrt^e 

S t ;£d^ , ‘ deb ‘ ;, lD RaV/jan ' atha 

.cenri^;^ T'T * de “ is the 

the manner or method of the assignment 0 f°the ° ' C ”* ° tlansfer ’ but d does not prescribe 

the Registration Act in casesSTnlr th 2 A ^" 7 " ° VCrride tbe vision, of 

tion.” Cre UDder that Act an assignment to be valid requires registra- 

In Sakiuddin v. Sonaullah,(8) the TIi<di Court nf v , ,, ,, 

ing S. 8 of this Act, a transfer of a mort^agelebt rnustte ^ • ’ ? otwithstand * 

Their Lordships observed : ° st 1 by a re ° lstered instrument. 

S.22 s:fi„ l -vrs - “ 7 lk w„. 

mouth without any writing.” cr iat ^ey lul oht pass by word of 

s l ts l 'r„r,;T“‘ ct , ° ! •**•>»“ 

was inseparable from the securiiv A cm., of 'mmovabie property the debt 

was inoperative ae regard, the lari I m „ , ' ar I ' lew ' Vlz " tm ' although the transfer 

inoperative as assfguteht „f the TuZu “ “T'* ** *“• 11 « -» 

mentioned case.(9a) In Imperial BanI of tv' wa ® howeve T r expressed in the under, 
had borrowed from I? a bank \ W ia v - Bengal National Batik Ltd. ,(10) A 

of immovable property. B tv^nAevll th^Tebt due [° ** “ 

sr<& sm “rr’f.u 5 -4 - • ~ »£ 

not rcnili vr-rl multtv r !V^v^r... _ r ^ _ * 


not required under Transfer of Property Act for 
lanefcr of mortgage by mortgagee — Held fur- 

t Ue’decd - did f ° r I° f ,,10 - ,teaSc b - v deposit of 

-SLXi^rA e^ U,rC re81Strati °“ evon 

Also see S. 54, Note G. 

4.1919 Mad 547 (548,549) [A I R V 6] (Dill 

(AsM„nment of pronote secured by title deeds 
takes with it the equitable mortgage.) 

%nnm la f r 4i (345 > 347) [AIR V 9] : 44 Med 
9Gj (M i- (AIIl 1921 Mad 187, Not approved ) 

4 T. P. 22. 


6. 1919 Mad 547 (548) [AIR V 6] (DB). 

7. 1933 Mad 181 (184) [AIR V 20], (Transfer of 

JEST"* 

8. 1918 Cal 411 (413) [AIR V 5] (DB) 

9 Cas 19 400?DBk ^ ^ [A 1 * V ^ 2b Oudh 
(’02) 26 Bom 305 (310) (DB). 

Sa. (’02) 25 Mad 396 (398) (DB) 

m 51. Cal 223 (230) [A 1 ^ v 18]: 58 Cal 
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Council on appeal in Imperial Bank of India v. Bengal National Bank Ltd.f 11) and 
their Lordships observed : 


“The debts may be secured either on immovable property or on merchandise; they may be 

wholly secured or partly secured; the security may have been given when the debt was created 

or later; but in any case, the debts exist as moveable property; and do not, if secured, become 

identified with the security or transformed into land in the one case or merchandise in the 

other. The separation between debt and security is well established; the creditor is entitled to 

take a judgment for the debt without having recourse to his security. There would therefore 

appear to be no reason in principle why a creditor should not be able to charge his moveable 

assets, the debts due to him, even if he be unsuccessful by reason of statutory restrictions in 
transferring the security.” 


33ut their Lordships nlso held in that case that the remedy of the transferee in such 
cases would he to sue the debtor in tlic name of the transferor and the latter would be 
bound to permit it. The effect, according to their Lordships, of the amendment of 1900 
was meiely to restrict the statutory rights on transfer such as the right to sue in the 
transferee's name to such transfers as are transfers of actionable claims as defined. 

The view expressed in Imperial Bank of India v. Bengal National Bank Ltd.,{ 11a) 
was affirmed by their Lordships again in Fanny Skinner v. The Bank of Upper India 
L^hh(llh) In that case the whole of the assets of a bank X were purported to be 
transferred to 1 bv an unregistered instrument. One of the items of assets was a debt 
secured by a mortgage executed by A in favour of the bank X. After the said transfer 
X sued A on the mortgage. It was contended by A that X having transferred the debt 
to 1 and the transfer of the security being ineffective by reason of want of registration 
of the instrument, A could not enforce the security alone. Their Lordships overruled 
the contention in the following words : 

. <<A PPlyi n o that case (i. e., Imperial Bank of India v. Bengal National Bank Ltd., (lie)) 
which need not be gone into in more detail, to the present, the result is this, as it appears to 
their Lordships; The transfer of this mortgage debt was effective as between the transferor and 
the transferees. But any proceedings to recover the debt brought against the mortgagor must be, 
not in the name of the transferee, but in that of the transferor. Accordingly, what was here 
done by the Bank of Upper India (A’) in suing in its own name to recover this mortgage debt 
was rightly done.” 


See also the undermentioned case.(lid) 


Debt secured by a charge. 


The creation of a charge, as distinguished from a mortgage, does not convey any 
interest in immovable property and is not a ‘‘transfer of property.” It merely secures 
payment out of certain property without there being any transfer of an interest.(12) 
The question arises whether a debt secured by a charge can be transferred without a 
registered instrument, so as to pass the charge also to the transferee. In Sambasiva v. 


1 1. 1931 P C 245 (247, 248) [A I R V 18] : 59 
Cal 377 : 58 Ind App 323. 

[See also (’55) 1955 Andh W R 635 (637) : A I K 
1955 N U C 5S40. (A mortgage debt as dis¬ 
tinguished from mortgage security can be 
transferred without a registered instrument. 
AIR 1931 P C 245 and A I R 1935 P C 108, 
Rel. on.) 

1935 All 837 (838) [AIR V 22]. (AIR 1931 P C 
245, Followed.)] 

11a. 1931 P C 245 (248) [A I R V 18] : 59 Cal 
377 : 58 Ind App 323. 


I lb. 1935 P C 108 (113) [A IR V 22] : 57 All 
314 : 62 Ind App 115. 

11c. 1931 P C 245 (248) [A I R V 18] : 59 Cal 
377 : 58 Ind App 323. 

lid. 1949 Mad 52 (52, 53) [A I R V 36 C 22] 
(Assignment of security and assignment of 
debt apart from security — Latter does not re¬ 
quire registration — Rule holds good as regards 
usufructuary mortgage containing covenant to 
pay.) 

12. See Note 4 on S. 5. 
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Venkatarama{l$) it -was held that since a charge is not a transfer of any interest in 
immovable property a transfer of a debt without a registered instrument will pass the 
charge also under the provisions of S. 8. The transfer of the debt in that case was by 

a certificate of sale in court auction and such certificate is not required, under the 
Registration Act to be registered. In Ranganatha v. Rajagopala,{ 14) it was held by 

Mr. Justice Madliavan Nair that a charge is “an interest in immovable property” for 
the purposes of S. 17 of the Registration Act and if the debt is transferred by a 
•written instrument, it will not pass the charge, unless document is registered (14a) The 
decision was affirmed on appeal on the same grounds.(15) It may be observed that the 
Registration Act does not require any transfer to be in writing at all, but merely 
provides that if a transaction is reduced to writing r it must in certain circumstances be 
registered. In cases in which the transfer of debt is not made in writing, or in cases 
where though made in writing the writing is not required to be registered under the 

‘ he WiU «“* *> «* *"“*«• *» * 1*8*1 

Debt ripened into decree. 

Where a money decree was obtained in respect of a secured debt, and was then 

withIr/S. Wa3 ,, ? m th f Un<lermenti0ne<1 case ( 1C ) tha t securities did not pass 
with the decree and the purchaser could not claim to enforce the security. But where 

,, . f St f. re<1 de ® d of transfer ’ though referred to the decree debt alone, clearly showed 

the mtentmn of the transferor that the security for the debt should also be transferred 

to debtS “““ ^ ™ that the secui ' ity pa3sed alon « with the 

Endorsement of promissory note—Debt if passes. 

An indorsee of a promissory note is limited to his remedy on the note unless the 

wRh'Thus 11 the S ° T ded aS f° traDSfer the d6bt aS Wdl and the stam P law is complied 
with Thus, the indorsee of a promissory note executed by the manager of a Jo nt 

n'nd; r£ r :;trs:r*nXss a?; e ; *• 

Transfer of debt pending litigation - Decree whether passes. 

jj^jbeen held by Das J, of the Supreme C ourt in the undermentioned case (19) 

)fK \frwl HAO / AA i\ r . T«r-V _ *' / 


^ht 19 tn 6 n Mad ^ 03(90 f ) [Am V 13 1- (Vendor’s 
right to unpaid purchase money, purchased at 

court-auction — Vendor’s lien for the unpaid 

purchaser!) 01167 ^ PaSSed t0 the auctlon ’ 

14 1933 Mad 181 (183, 184) [AIR V 201 fATR 
1926 Mad 903 distinguished'’on the ground'^ 
assignment of unpaid vendor’s lien was bv 
virtue of sale certificate which is expressly 
excluded from registration.) F y 

14a. The same view has been held in the 
undermentioned cases also: 

1934 xMad 713 (714) [AIR V 21) (DB) 

rnnWR 23 (22 i’ 228) [AIR V 18] : 58 Cal 136 

(DB) (Reversed, by the Privy Council on 
another point in 1951 P C 245 [AIR V 18].) 

15. 1934 Mad 615 (615, 616) [AIR V 21] (DB). 
I B. (’77) 1 All 446 (447) (DB). 

[See however (’73) 19 Suth W R 255 (259)(DB). 


( It is not clear whether a mere decree was passed 
in this case.)] 1 

1 6a. 1964 Andh Pra 297 (298) [AIR V 51 C 78) 
(Transfer of preliminary decree on simple mort¬ 
gage Transfer-deed clearly giving right to 
transferee to recover decree amount and interest 
from mortgage property-Transfer was of entire 
rights arising under mortgage and not only 
mortgage decree—Transferee has right to secu^ 
rityalso-AIR 1950 Pat 211, Rel on ) 

1950 Pat 211 (212) [AIR V 37 C 51] (DB).]. 

17. 1938 Mad 377 (379) [AIR V 25l • TT r 
( 1938) Mad 568 (FB).(1917 Mad 61 [AIR V 
Overruled; 1935 Mad 240 [AIR V 22],Relied on ) 

18.1939 Mad 846 (847) [AIR V 22] (DB) 
(indorsement in this ease was held to have 
passed merely property in thegpromissory note ) 

K B S 1^ 6(38M00) [AIR V 42 C 66] ; 
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that the transfer of book-debts during the pendency of the suit on them does not pass the 
decree to be passed thereon; but a contrary view is taken by Bhagawati J. in the same case. 

18. Interest. — Interest is always accessory to the principal. (l) The last two 
clauses of the section provide that interest accrued on a debt, actionable claim or other 
money transferred, before the transfer is not included in the expression “legal inci¬ 
dents” of the property transferred. But it has been held in the undermentioned 
cases(2) that such interest will pass to the transferee, not as a legal incident but as part 
of debt or actionable claim itself. In the case noted below(3) it was held by the High 
Court of Calcutta that on a transfer of arrears of rent, the interest on such arrears 
from before the date of transfer would pass to the transferee as a legal incident of the 
rent transferred. It is submitted that this view is against the terms of the section 
which clearly states that the arrears of interest accrued before the date of transfer are 
not included in the term ‘‘legal incident.” 


19. Other legal incidents. — The following are further illustrations of legal 
incidents or otherwise of property— 

(1) Village account books and other papers relating to the management of 

the village are accessories to the estate in so far as they are necessary to 
the effectual and proper enjoyment of the village, and consequently are 
legal incidents of the village.(l) 

(2) Where the principal patti is transferred the interest of the transferor in 

the shamilat-patti will also pass as appurtenant to the principal patti.(2) 

(3) A transfer by a zamindar of a zamindari will pass also the zaminrlar’s 

interest in the abadi.(3) But a contrary view is taken in the undermen¬ 
tioned case.(3a) 

(4) The settlement of land carries with it the right of fishery in water stand¬ 

ing on the land.(4) It has been held by their Lordships of the Privy 
Council that in general fishing rights in a river follow the river and 
subsidiary fishing rights in waters associated with a river fishery vary 
with the changes in the river.(4a) 

(5) Title deeds of the property transferred are legal incidents of such 

proper ty.( 5) 


Section 8 — Note 18 

X. (’03) 27 Bom 330 (333) (DB). (Interest under 
Act XXXII of 1839 was hence disallowed, on 
time-barred items of the debt.) 

(1836) 132 E R 275 (276) : 2 Bing N C 713, Holis 
v. Palmer. 

2. 1919 Oudh 132 (133) [AIRY 6]: 21 Oudh 
Cas -100 (DB). (Assignment of mortgage debt.) 

1915 Low Bur 136 (136) [AIR V 2]. (Such interest 
passes as a matter of course in the absence of 
words to show a contrary intention.) 

3. (’10) 7 Ind Cas 582 (583) (DB) (Cal). (This 
decision may however be supported on anotner 
ground, viz., that the document of transfer 
clearly conveyed the rights “not .only to the 
rents in arrears but also to the interest on such 

arrears.”) 

Section 8 — Note 19 

1. (’87)11 Bom 485 (487) (DB). (Decree giving 


possession of a village—The decree-holder is 
generally entitled to the village account books.) 

2. 1927 All 717 (719) [AIR V 14] : 49 All 606 

(DB). (Principal patti sold at court auction 
Observation obiter.) 

3. 1926 Oudh 358 (359) [AIR V 13]. 

3a. (’57) I L R (1957) Madh Pra 450 (456). 

X. 1935 Pat 149 (152) [AIR V 22]. (Fisheries 
unlike minerals are not under-ground rights.) 

.930 Pat 382 (383) [AIR V 17] : 9 Pat 401 (DB). 
(The right of fishery passes to the lessee unless 

expressly reserved by the lessor.) 

L922 Pat 9 (11) [AIR V 9] (DB). (Right reserved 

by landlord is really a regrant by tenant.) 

4a. 1946 P C ;92 (93) [AIR V 33 0 82] : I LB 
(1946) 2 Cal 1 : 73 Ind App 109 . I L R > 

Ear (PC) 100. 

=3 M897) 66 L J Ch 627 (628) : (1897) 2 Ch 144 
(148) : 76 L T 646 : 45 W R (Eng) 627, In re 
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See also the undermentioned cases.(6) 

. i 20 ‘ ~ Construction. — It is a cardinal rule of construction of deeds 

and documents, in general, that the intention of the parties should be gathered from 

the language us ed by the parties in such deeds and documenla.fl) and that where tl»* 

• « — - - - —- - 

an appurtenant to the house.) 

1923 Nag 130 1 132) [AIK V 10]. (All khudkhasht 
land goes with the village, if the decree has not 
specified particular khudkusht fields. But where 
the decree specifics the khudkasht fields by 
their numbers, it is not open to decree-holder to 
claim one that is not so specified, especially* 
where the decree does not refer in a general way 
to lands held in khudkasht right, while it does 
to tenancy and proprietary 7 rights.) 

1919 Low Bur 40 (42) [AIK V 6]: 9 Low Bur Iiul 
208 (DB). [A. covenant for renewal being a 
covenant running with the land, where a 
grantee of land for a term of years tranfers his 
interest the right of renewal goes with the land 
unless there is an express or implied intention 
m the document of transfer to the contrary ) 
1937 Na g *05 (208) [AIK V 24] : I L K (1937) 
Kag 36i. (In the absence of specific reservation, 
there is a presumption that khudkast laud 
would pass along with the village share.) 

1931 All 587 (588) [AIK V 18] : 53 All 704 (DB). 
(franchise of a ferry not necessarily appurte¬ 
nant to land.) 

1929 All 371 (372) [AIK V 16]. (Transfer of a 
house in mohalla — Transferor’s right to joint 
share in sehdarics and gateway also passes.) 

1927 Nag 177 (180) [AIK V 141. (Transfer of a 
share in village passes house and kotlia in the 
village as appurtenant of the share.) 

^Oudh 289(291) [AIR V 9] : 25 Oudh Cas 
19 (DB). (lhe right of pre-emption is an 
incident to the ownership of one land and a 
burden on the ownership of another land.) 

Section 8 — Note 20 

1. 1965 S C 1288 (1290) [AIR V 52 C 208] 

1963 S C 890 (893, 894) [AIR V 50 C 134': (1963) 
Supp 2 S C R 417. (1958 M P 246 [AIR V 45 ] 
Reversed on another point.) 

r R 1 ? 90 797 /R 8 r°- [AIR V 44 C 118 ' : 1957 
bLK lm. (Religious endowment—Whether 

dedication is complete is question of fact, to be 
determined in the light of material terms used 
In such cases it is always a matter of 
ascertaining the true intention of the parties — 

‘ uch intention is to be gathered on a fair and 
reasonable construction of the document consi¬ 
dered as a whole.) 

19o4 S C 345 (346) [AIR V 41 C 83] : 1955 SCR 

^ S C 139 ( 141 ) [AIR V 38 C 21] : 1950 SCR 

1936 P C 281 (282) [AIR V 23] : 63 Ind App 436 

the^document° Uld ^ gathered fr °“ Words ° f 
1927 PC 272 (274) [AIR V 14], (Owing to im¬ 
perfection of language a further inquiry should 

to whfol a th t0 the , 1 circumstances with reference 
to which the words were used). 


Williams & Duchess of Newcastle’s Contract. 

(1827) 130 E R 708 (709) : 4 Bing 106, Prillips 
v. Robinson. 

(1832) 110 E R 63 (65) : 2 B & Ad 170 : 1 L J 
(N S)K B 122, Harrington v. Price. 

6 . £83) 5 All 324 (330) (FB). (Where the vendor 
sold his zamindari rights, the full estate of the 
vendor carrying with ft the right of pre-emption 
vested in the vendee.) 

(’65) 1965 All L Jour 637 (639). (At any rate, 
Sir right possessed by a proprietor was certainly 
a legal incident of his proprietary right and it 
must be held that on a transfer of proprietary 
rights in the village it passed to the transferee 

by force of S. 8 provided the transferor was 
competent to transfer it.) 

^^ A 5 r 19 , <523) [AIR V 51 C 176] : I L R 

^ 32 (Transfer of share 

eUected after declaration of dividend—It cannot 
convey title to transferee to receive payment of 
dividend already declared.) 

1963 Pat 160 (163, 164) [AIR V 50 C 48] (DB). 

(Lessee s right to be indemnified under the 

indemnity bond is not merely a personal right 

to sue but is a legal incident of the lease-hold 
property.) 

Vf®) 1 L K (1962) Madh Pra 210 (216, 217). 
(Right to recover damages for trespass on land 
is not a legal incident of land as it is not neces¬ 
sary for its permanent use and benelicial enjoy¬ 
ment.) 

19 ^ (DR) 67 ; 6 !, [AIR X 39] : 1 L R < 1952 ) 1 

Cal 373 (DB). (Upon sale of business, the right 
to the entire good-will and to use the trade¬ 
marks whether specially .mentioned or not 
losses to the purchaser. But where the terms of 

thl ! G , P aCG a Illnltation on the ambit of 
In hf inasmuch as the sale is expressed 

to be confined to a sale of assets and liabilities 
as per list, and the trade mark was not one of 

thnt Jh n t °V he aS ? C ‘ ts listed ’ rannot be held 
*bat the trade mark was also sold.) 

1952 Nag 398 (400) AIR V 391 • T T. T? 

m (db). tm’JtSiZSU&'SSS 

the mahal on which the land revenue is assessed 
and h, not something apart from it. So when 

thn a n 1 w f° d , f ° 1 r - arrears of land revenue 
he khudkasht land which forms part of it goes 

with the mahal in the absence of any express 
reservation.) J 1 

1944 Oudh 35 (36, 37) [AIR V 31], (Stipulation 
that land revenue of land X should be paid bv 

owner of land Y is not interest in or le^al 
incident of property X.) 

( „ 39)44 PunjL R 579 (380) - < Salc of house- 
habutra used by Molialladars - No means of 

ingress or egress from the house to the chabutra 

shown m the plan—No title to chabutra proved. 

Chabutra cannot be taken to have been sold as 
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1923 P C 47 (49) [AIR V 10]: 50 Ind App 25 : 47 
Bom 335. 

1920 PC 103 (106) [AIR V 7], 

1949 FC 106 (109) [AIR V 36 C 18] : 1949 F C R 
36 : ILR (1950) 1 Cal 209. 

(’82) 4 Mad 179 (190) (FB). (Per Innes, J.) 

1967 Mad 227 (228) [AIR V 54 C 68] : ILR 
(1966) 2 Mad 590 (DB). 

1967 Mad 175 (177) TAIR V 54 C 49] : ILR 
(1964) 2 Mad 832 (DB). 

(’66) ILR (1966) Andh Pra 69 (80) (DB). 

1965 Mad 193 (195) [AIR V 52 C 69] : ILR 
(1965) 1 Mad 41 (DB). (No distinction in con- 
struction between partition deed and other 
documents inter vivos or way of testament¬ 
ary disposition.) 

1964 Cal 470 (472) [AIR V 51 C 90] (DB). 

1964 Guj 249 (252) [AIR V 51 C 41]. 

1964 Orissa 141 (144) [AIR V 51 C 56] : ILR 
(1963) Cut 935. 

(’64) ILR (1964) 1 Punj 186 (223, 224). (1954 S C 
345 [AIR V 41], Rel. on.) 

1962 Pat 28 (30) [AIR V 49 C 10] [DB). (Where 
an interest is created in favour of a party under 
a compromise, the nature of the interest 
depends upon the intention of the parties to be 
gathered from the terms of the compromise.) 
1961 Assam 173 (175) [AIR V 48 C 49] : I L R 
(1961) 13 Assam 351. 

(’62) (1962) 1 Lab LJ 534 (544) : ILR (1961) 2 
Punj 421 (DB). 

1960 Orissa 165 (167) [AIR V 47 C 54] : I L R 
(1960) Cut 307 (DB). (On the question of the 
construction of the agreement the opinion given 
by the plaintiff’s lawyer will not be a guide 
especially for ascertaining an intention of the 
parties.) 

(’60) ILR (I960) Cut 227 (228). (Deed of gift— 
Whether it was in favour of donee as adopted 
son or in his personal capacity — Document 
must be read as a whole — Main feature to be 
borne in mind is the motive for making gift.) 
1960 Punj 51 (54) [AIR V 47 C 22]. (The first 
rule in interpreting a contract is, that the 
language used by the parties should be examin¬ 
ed in order to find a clue as to their intention.) 
(’59) 1959 Andh L T 67 (75). (Reversed on 
another point in 1961 Andh Pra 390 [AIR 
V 48].) 

1959 J & K 103 (104, 105) TAIR V 46 C 41]. 

1959 Andh Pra 151 (160) [AIR V 46 C 52] (FB). 
1959 Pat 69 (71) [AIR V 46 C 17] (DB). 

1958 Andh Pra 447 (448, 449) [AIR V 45 C 131] 
(DB). 

(’58) 1958 Cal L Jour 252 (259, 260) (DB). 

(’58) 1958 Ker LT 597 (601) (DB). (Document 
drawn in the name of several persons— Inten¬ 
tion that all should execute it—Deed inopera¬ 
tive till all have done so-Intention is a ques¬ 
tion of fact.) 

1958 Mad 334 (336) [AIR V 45 C 110]: ILR 
(1958) Mad 477 (DB). (An inference can be 
drawn that the settlor intended to and did 
create a joint tenancy but that inference must 
be based primarily on the terms of the deed 
of settlement.) 



1958 Orissa 254 (255) [AIR V 45 C 64] : I L R 
(1958) Cut 234. 

1957 Bom 94 (98) [AIR V 44 C 35]: ILR (1956) 
Bom 827. 

(’56) 1956 BL JR 314 (316). 

(’55) 1955 All WR (HC) 459 (461) : AIR 1955 
NUC (All) 1704 (DB). 

1955 Bom 419 (428) [AIR V 42 C 112]. 

(’55) Madh BLR 1955 (Civil) 243 (244) : AIR 
1955 NUC (Madh B) 5359. (Will.) 

1954 Bom 370 (374) [AIR V 41 C 107] : I L R 
(1954) Bom 615 (DB). 

(’54) 56 Bom L R 910 (915): AIR 1955 NUC 22. 
(Will—Constitution.) 

1954 Mad 1008 (1010) [AIR V 41 C 346]. 

1954 Orissa 23 (24) [AIR V 41 C 7] : ILR (1953) 
Cut 531 (DB). 

1953 Mad 977 (980) [AIR V 40 C 387]. (Terms 
of compromise decree clear and unambiguous — 
It is not open to Courts to read into them 
words which are not there.) 

1953 Mad 566 (568) [AIR V 40 C 219]. 

1952 Pat 86 (88) [AIR V 39] (DB). (Sale deed — 
What was intended to be conveyed and what 
was conveyed must be determined from the 
words used in the deed itself.) 

1952 Trav-Co 277 (281) [AIR V 39] : ILR 1951 
Trav-Co 840 (DB). 

1951 Kutch 33 (35) [AIR V 38 C 22]. (Will). 

(’49) ILR (1949) All 368 (374) (DB). 

(’49) 1949 Ker L Tim 103 (111, 112) (DB). 

1948 All 81 (85) [AIR V 35 C 38] : ILR (1947) 
All 556 (DB). (Construction of will.) 

1947 All 288 (292) [AIR V 34 C 114] : I L R 
(1947) All 403 (DB). 

1947 Bom 49 (51) ‘.[AIR V 34 C 14] : ILR (1946) 
Bom 984. (The question whether a certain 
document is a gift or a will depends not merely 
upon the form of the document, but upon the 
intention gathered from the words used in the 
document itself.) 

1946 Cal 441 (443) [AIR V 33 C 98] (DB). (Legal 
effect of instruments depends primarily upon 
intention of parties—Intention must be gather¬ 
ed from language employed and not from 
external circumstances or conduct of parties 
unless there is ambiguity.) 

1944 Nag 94 (96) [AIR V 31] : ILR (1944) Nag 
141. (Language of document clear and unambi¬ 
guous—No extrinsic evidence is admissible to 
prove intention of parties.) 

1944 Oudh 65 (70) [AIR V 31] : 91 Luck 320 

1942^Mad 139 (142) [AIR V 29] : ILR (1942) 

1942 Nag 115 (116) [AIR V 29] : ILR (r942) Na 0 

1941 Oudh 479 (481) [A I R V 28] : 16 Luck <89 

1941 Oudh 369 (371) [A I R V 28] (DB). (Such 
intention should be effecuated so far and as 
nearly as may be consistent with the law to 

which the executant was subject.) 

1940 Cal 417 (420) [A I R V 27] : I L R (1940) 2 

1938 Pat 585 (588) [AIR V 25] : 17 Pat 737 (DB). 
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words are clear and unambiguous, effect should be given to them according to 
their natural sense and plain meaning,(2) uninfluenced by extraneous considera. 


1937 Mad 40 (42) [AIR Y 24] : I L R (1937) Mad 
479 (DB). (Document plain and unambiguous 
—Intention of parties should be gathered from 
language of document itself.) 

<*36) 165 Ind Cas 941 (942) (DB) (Cal). 

1936 Lah 508 (509) [AIR V 23]. 

1936 Pat 450 (451) [AIR V 23]: 15 Pat 680 (DB). 
(Intention not to be gathered by speculating — 
In case of construing a lease with provision of 
re-entry, intention to be gathered from several 
clauses in lease deed.) 

1935 Cal 659 (661) [AIR V 22] (DB). (Intention 
is to be gathered from the documents as thev 
stand.) J 

1935 Lah 884 (8S6) [AIR V 22] (DB) 

1935 Oudh 213 (214) [A I R V 22] : 10 Luck 481 
(DB). (Every document should be construed on 
its own terms without reference to other cases ) 
1933 Bom 87 (88) [A I R V 20] (DB). (Construe 
the document as a whole.) 

1929 Lah 143 (144) [AIR V 16], (No speculation 
as to supposed intention of the author ) 

1926 Oudh 186 (187) [AIR V 13] : 1 Luck 83 : 29 
Oudh Cas 108 (DB). (The primary object of all 
interpretation is to determine what intention 
is conveyed by the deed.) 

1925 Oudh 11 (14) [A I R V 12]. (Precedents in 

the construction of documents are useless unless 

they lay down general principle of interpreta¬ 
tion.) 1 

1925 Pat 625 (638) [AIR V 12] : 4 Pat 510 (DB). 

(Application of doctrines, although they must 

be given due weight must not be allowed to 

overrule the clear indications of intention to be 

gathered from fhe words of the document.) 

f 1923 All 586 (5S8\[AIR Y 10]: 45 All 581 (DB). 

(Document is to be construed according to the 

intention of the parties as evidenced by its 
terms.) J 

(’07) 9 Bom L R 514 (522) 

(’58) 1958-2 W L R 186 (192). (Will - Absolute 
estate or life interest - Particular attention to 
be paid to the terms of the instrument which 
is being construed avoiding too close compari¬ 
sons with words used in wills in other cases! In 
this case will read as a whole held to cut down 

lothers interest from an absolute to a life 
interest.) 

[ See also 1933 P C 78 (81) [A I R V 20]. (Docu¬ 
ment should not be read contrary to actual 
wording.)] 

2. 1965 S C 1288 (1290) [AIR V 52 C 208] 

1963 S C 890 (893, 894) [AIR V 50 C 1341 - (1963) 

Supp 2SCR 417. (AIR 1958 M. P. 246 Reversed 
on another point.) 

1957 S C 286 (292) [AIR V 34 C 41] : ILR (1947) 
unj 819 : 1956 SCR 889. (Government grant 
— Intention obvious — Fair and liberal inter- 

effect 1 ^ mUSt be g * Ven t0 the grant t0 take 
Jqfft t AlR V 41 C 83]:1955 SCR 174. 

(PC) 327 Th [AIR 7 35 f C 2] 11 L K (1947 > Kar 

(The words of a written instrument 


must be construed according to their natural 
meaning and no amount of acting by parties 
can alter or qualify words which are plain and 

unambiguous.) 

1929 P C 149 (151) [AIR V 16] : 56 Iud App 213 
4 Luck 305 * * 

1914 P C 92 (95) [A I R V l] : 42 Cal 56 : 41 Ind 
App 189. (Meaning of the deed is to be decided 
by the language used and should not be allowed 
to be affected by speculations.) 

+(’75)2 Ind App 256 (260) : 24 Suth W R P C 
168 (PC). 

1949 F C 106 (109) [AIR V 36 C 18] : 1949 F CR 
36 : ILR (1950) 1 Cal 209. 

1950 Orissa 67 (71) [A I li V 37 C 12] : 51 Cri L 
Jour 683 : ILR (1949) 1 Cut 1 (SB). 

+(’85)7 AH 258 (268, 270) (FB). (The words 
intlkal liakkiyat and ‘rahn’ occurring in 
Wazib-ul-arz construed.) 

1967 Cal 119 (123, 125) [AIR V 54 C 28] (DB). 
(’66) ILR (1966) Andli Pra 69 (80) (DB). 

1965 Mad 193 (196) [AIR V 52 C 68] : ILR (1965) 

1 Mad 41 (DB). 

(’64)1 LR (1964) Cut 229 (234, 235). (If the 
words used in a document are unambiguous the 
doctrine of intention cannot materially affect 
the construction of it.) 

(’64) I L R (1964) 1 Punj 186 (223, 224). (1954 
S C 345 [AIR V 4i], Rd. on.) U 

1958 Andh Pra 447 (448, 449) [A-IR V 45 C 131] 

1958 Madh Pra 319 (320) [AIR V 45 C 121]. 

( 56) 1956 B L J R 314 (316). 

1954 Assam 45 (48) [AIR V 41 C 10] : ILR (1953) 

5 Assam 94. 

1954 Bom 370 (374): [A I R V 41 C 107] : I L R 
(1954) Bom 615 (DB). J 

1954 Bhopal 17 (19) [AIR V 41 C 6]. 

1954 Cal 179 (182, 183) [A I R V 41 C 67]. (The 
grammatical or the natural and usual meaning 
is the meaning which has to be put upon the 
Bought and Sold Notes.) 

1952 Trav Co 277 (281) [AIR V 39] : I L R (1951) 
Tray Co 840 (DB). ' 

, Pa * * 556 ( 561 ) [A-IB v 38 C 157] : 30 Pat 
406 (DB), 

, ?niwp 254 T i 25 Sl ) [ t AIR V 38 C 52] : 30 Pat 613 
(DB). (Pei Jha C J. — In construing a written 

instrument the plain meaning of the express 

\vords are to be rigidly adhered to irrespective 

°f n ho !ntention of the parties.) 

( 49) ILR (1949) All 368 (376) (DB). 

^ ( ’ 4 f 1 ) , ILR(1949) . 1 ^1 498 (505). (The word 
children is a plain and simple word, which in 

ordinary parlance dees not include grand 
ch'ldrc" /unicss there is something in operative 
abridge or enlarge the meaning.) 

1949 Mad 690 (691) [A I R V 36 C 307] (DB). 

{ 'TS Dd ? nam . blgU0U3 dispositive words are 
not to be controlled or qualified by any general 
expression of intention.) y h 

J fDRWF 93 (96) [ V R V 33 C 32] : 24 Pat 566 
(DB). (Every word used must receive due weight 
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tions.(8) The Court s function is to say what the 'parties have said they meant and not. 
to determine what they intended apart from the language of the instrument, and, having 
done so, to bend the language in favour of the ass umption so made.(4) The Court must 

according to its plain common meaning.) to anv other evidence to construe the recitals.) 

1938 Lah 270 (271) [AIR V 25] (DB). 1952 Pat 86 (88) [AIR V 39] (DB). (Sale deed — 

( 24) <5 Ind Gas 402 (403) (Cal). (This is so Words plain and unambiguous — What was 

even where the words may have been used intended to be conveyed and what was conveyed 

for the purpose of ascertaining and specifying must be determined from deed itself—No ex¬ 
stamp duty payable on the deed.) traneous consideration can be admissible to 

f!9l6 Cal 775 (781) [AIR V 3] (DB). (The words construe words.) 
are to be read in their grammatical and ordi- 1952 Vindh-Pra 25 (28) [AIR V 39]. 

nary sense unless the context shows otherwise.) (’49) 1949 Ker L Tim 103 (112) (DB). 

(’77) 1 Bom 513 (520) (DB). (Words must be read 1946 Cal 441 (443) [AIR V 33 C 98] (DB). 

in their ordinary and grammatical sense unless 1946 Pat 447 (455) [AIR V 33 C 153] (DB).. 

such a construction would lead to some absur- (Ancient grant.) 

dity or inconvenience, or would be plainly 1943 Nag 81 (82) [AIR V 30] : ILR (1943) Nag 

repugnant to the intention of parties to be 10. (Surrounding circumstances not to be consi- 

collected from other parts of the deed.) dered.) 

(’89) 1889 Pun Re No. 194, p. 687 (688) (DB). 1938 Nag 185 (186) [AIR V 25]. (Gift by a 

(Explanatory clause to be interpreted with Hindu woman to her grand-daughter —Terms of 
reference to actual terms.) the gift should be considered — Held further, 

(1877) 46 L J Ch 857 (859): 6 Ch D 264 (270): 37 that rules of construction for a will by a male 

E T 253: 25 WR (Eng) 885, Taylor v. St. Helen’s in favour of female do not necessarily apply in 

Corporation. (Technical terms should be given such a case.) 

their technical meaning.) +1937 Bom 472 (474) [AIR V 24] : ILR (1937) 

3. 1965 S C 1288 (1290) [AIR V 52 C 208]. Bom 724 (DB). (Words which are not there 
(Plain language cannot be changed by relying should not be read into a document, if the- 

upon surrounding circumstances.) document as it stands can be given a rational 

1954 S C 345 (346, 347) [AIR V 41 C 83] : 1955 meaning.) 

SCR 174. 1936 Mad 388 (390) [AIR V 23]. 

(’66) ILR (1966) Andh Pra 69 (80) (DB). (When * 934 Mad 16 (18) [AIR V 21] (DB). (Motive has 

the words are plain and clear, no words can be uo P^ acG * n construing a document.) 

supplied to cut down their effect and amplitude.) 1933 Cal 381 (385) [AIK V 20] I 60 Cal 167. 
(’64) ILR (1964) 1 Punj 186 (223, 224). (1954 (Intention of parties not to be gathered by re- 
S C 345 [AIR V 41] Rel. on.) ference to the particular religious beliefs or 

(’62) 1962-1 Lab L J 534 (544) : ILR (1961) 2 ethical doctrine of the persons using them.) . 

Punj 421 (DB). (To interpret document it is 1922 Cal 461 (463) [AIR V 9] (DB). (Except in 
neither necessary nor even proper to record evi- case . °{ ambiguity, extrinsic evidence is not 
dence.) admissible.) 

1959 Andh Pra 612 (613, 615) [AIR V 46 C 174] 1919 Mad 338 (338) (AIR V 6] (DB). (Lease con- 

ILR (1959) Andh Pra 929 (DB). (If the meaning taining permanent rate coupled with words oi 
of the words is clear and unequivocal and the inheritance—absolute estate conveyed.) 
intention of the parties is easily deducible 4. 1954 S C 345 (346) [AIR V 41 C 83] : 1955 
therefrom, it is not permissible to lead parole SCR 174. 

evidence to show that the document was not 1917 P C 23 (24) [AIR V 4]. (In construing the 

really what it purported to be.) terms of a deed,-the question is not what the 

(’58) 1958 Cal L Jour 252 (260) (DB). (Where the parties may have intended, but what is the 

intention of the parties has been reduced in meaning of the words which they used.) 

writing it is not generally permissible to use (1857) 6 Moo Ind App 526 (553) : 4 Suth W R 

extrinsic evidence, whether oral or contained in PC 114 (PC). (Court of construction must fount. 

writing, such as instructions, drafts, or condi- its conclusion upon just reasoning and not upon- 
tions of sale or preliminary agreements unless mere speculative doubts.) 

the provisions of S. 92, Evidence Act, are satis- (1839-41) 2 Moo Ind App 311 (329) : 5 Suth W R 
fied.) PC 129 (PC). (You are to gather what he 

(’57) 1957 M P L Jour 196 (197, 198). means from what he has said in his instrumen 

(’56) 1956 B L J R 314 (316).* not from what he suggests.) 

1954 Ajmer 63 (2) (64) [AIR V 41 C 64]. (Ques- (’64) ILR (1964) 1 Punj 186 (223, 224). (In con- 

tions of convenience cannot be taken into con- struing a document, the real question is no • 

sideration when interpreting a document.) what the parties intended or meant but wha 

1954 Assam 45 (48) [AIR V 41 C 10] : ILR (1953) the legal effect of the words which they used- 

5 Assam 94. 1954 S C 345 [AIR V 41] Rel. on.) 

1952 Pat 146 (148) [AIR V 39] (DB). (Where the (’59) 63 Cal W N 590 (593) (DB). 

recitals in a document of title are clear and 1959 J & K 103 (104, 105) LAIR . 

unambiguous it is not open to the parties to (Where the mortgage and the lease bac - 

refer to the recitals in any other document or parts of one and the same transac ion e 



OPERATION OF TRANSFER 


[ S 8 N 20 Pt 5 1 845 

not travel outside the words used to found or confirm speculations as to the parties to 
the documents having in fact intended something other than what they have said.(5) 


must be given to each according to its provi¬ 
sions and the Court cannot by reading the 
two together spell out a transaction totally 
different in character and incidents.) 

1 ( 9 DB) Andh Pra 447 (448 ’ 449) iAm V 45 C 131 J 

(’58) 1958 Cal L Jour 252 (259) (DB). 

1956 Cal 164 (167) [AIB V 43 C 53] (DB). (A 
deed must be presumed to intend what it says 
and its provisions must be so construed, when¬ 
ever possible, as to give effect to that intention 
and so must the directions contained in the 
deed be held to be workable and intended to be 

worked, if such a construction is open on the 
words used.) 

(’56) 1956 BL JR 314 (316). 

1955 Bom 419 (428) [Am V 42 C 1191 

1 / 9 m\f at p 254 T (2 ^ 9) ^ AIR V 88 C 5-2] : 30 Pat 613 

xvh l' n eF d * ia ’ J* The question is not 
what the parties to a deed intended to do by 

entering into that deed, but what is the mean¬ 
ing of the words used in that deed.) 

1946 Mad 419(421) [AIR V 33 C 2141 (DB) (If 

words of a clause in a will are clear and un- 

ambiguous, there can be no question of research 

l r ° t . he P™ slbl ? in tcntion of the testator in 

ad f t0 n h0SC words - Reversed on con- 
struction of will in 1951 8 C 103 [AIR V 381 ) 

1938 Lah 270 (271) [AIR V 25] (DB) 
not ( f •’ 390) [AIU v 23 ]-'(Court will 

not be justified in giving an interpretation to 

tho ^language other than ordinary legal mean- 

(’28) 112 Ind Cas 243 (245) (DB) (Mad). (In con- 

mrt e? a the question is not what the 

parties may have intended, but what is tho 

in^!n ln £u° f the Words which they used ) 

1916 Oudh 339 (341) [AIR V 3]: 19 Oudh Cas 75 

1 t, 1 „ 4 n C i‘ 7 7 ( r 7)[AmV1 ] ( DB >‘ (^e ques- 
°n ln (^truing a deed alwavs is, what is 

the P^‘ies have said and 

*r^)i»r th A E art,es meantt 0 sa y-) 

V * 13 Ind ^ as 545 (54G ’ 54? ) (DB) (Cal) (In 
construing a document the Court should deter* 

?n thP^ 1 5 lt * nt i 1 f° n ° f the P arties as expressed 

in the deed itself - it cannot give effect to the 
unexpressed intention.) ° 

fC 12) 14 Ind Cas 56 (59) (DB)(Cal). (Unex- 

(U)R)Tc 1 1 nt T cn T tlon ^ annot be given effect to.) 

( 08) 7 Cal L Jour 291 (295) (DB) ; 

(ISaSJ lIi App Cas 294 (301): 59 L T 9 : 58 L J 
PC id, Leader v.Duffey. (Incase of inaccu¬ 
racy and inconsistency the meaning can bo 

whole 1 ) ned fr ° m the document taken as a 

[See also 1949 F C 64 ( 68 ) [AIR V 36 C 
1948 F C R 239 : I L R (19.50) 1 Cai 17 (Per 
Mahajan J. (Contra) : — It is the duty of 
he Court to find out the meaning of a will, 

thatTb °} )SC t UTe ’ and thou g h it is probable 
that the testator himself may have no par¬ 
ticular meaning, still that is no reason why 


the Court should not find a particular mean¬ 
ing.) 

1954 Bom 370 (374) [A I R V 41 C 107] : ILR 
(1954) Bom 615 (DB). (Words used fn docu¬ 
ments unambiguous and lead only to infer¬ 
ence that relationship of landlord and tenant 
is intended to be created — Doctrine of inten¬ 
tion cannot materially affect construction of 
document.) 

1954 Bom 257 (258) [AIR V 41 C 75] : ILR 
(1954) Bom 448 (DB). 

19 24 C ft l 1°47 (1049) [A I I{ V 11 ] : 51 Cal 972 
(DD). Document unambiguous—Intention of 
the parties should not be considered.^] 

141 “ v 16 « «= 

1 o?o S Ft 103 L AIR V 38 C 13] : 1950 SCR 
9. (Intention has to be gathered primarily 

from the language used iu the document which 
is to be read as a whole without indulging in 
any conjucture or speculation as to what the 
testator would have done if he had been better 
informed or better advised—AIR 1946 Mad 419, 
Reversed on construction of will.) 

1 fp r ) F to a 15 n 19 ^ ^ AIR V 30 ^ : ILH <1943) Kar 

(ry; (it is wrong to start with an in¬ 

spired assumption that it is unlikely that one 
party could or would have assented to a parti¬ 
cular provision, and then to hold that because 

so unlikely a provision is not contained in the 

document in clear and express terms, it cannot 
nave been intended to apply.) 

1950 °/if\ 6 r 7(71) £ A 1 R V 37 C 12; : 51 Cri L 
Jour 683 : ILR (1949) 1 Cut 1 (SB). (In eonstru- 

mg a deed such as an agreement any inference 
as to the intention of the parties thereto cannot 
be allowed to outweigh the import of the ex- 
press terms of the agreement.) 

198 ? M T ad227 < 228 > [AIR V 54 C 68 ] : 61 ITR 
474 : ILR (1966) 2 Mad 590 (DB). 

1 , 937 Pat 278 < 28 D [AIR V 44 C 90] : 36 Pat 471. 

Ldm t.A 4 l a p S t*? ° Ut fully ,n docunier >t and 
admitted Party s opinion about legal effect of 

.hose facts is of no consequence in construing 

1952 All 1011 (1019) [AIR V 39] (DBl (Per 

T- • ~ The Court is bound to take the 

or snh L? * ta ? d ? and c “nnot add to its terms 
or substitute in its place another deed.) 

'wco'sio (DB) 281) [AIK V 39]: ILR (195l) 
19 f d Raj , 56 ( 67 > [AIR V 37 C 22 ], (Held language 

( 49) ILR (1949) All 368 (374) (DB). 

1916 Mad 242 (246) [A I R V 8 ] (DB). (However 
clear the intention of the parties may be, they 
are bound by the words used by them ) ^ 


■ - - - kj j 

11915 Mad 1079 (1080) [AIR V 2 
the language used accurately app 


(DB). (Where 
ies to existing 



346 [ S 8 N 20 Pt 6] 


OPERATION OF TRANSFER 


"Where, however, the language of the document is not itself precise or is ambigu¬ 
ous or of doubtful import , recourse may be had to extraneous considerations^) such as 
the surrounding circumstances,(7) the known opinions of the grantor, the existing state 


facts, evidence to show that it is not applicable 
to those facts is inadmissible.) 

6. 1950 S C 15 (21) [AIR V 37 C 5] : 1950 SCR 
30 : ILR (1951) 1 Cal 511. (Per Mahajan J. — 
Doubt regarding true meaning—Extrinsic evi¬ 
dence for determination of effect of instrument 
is admissible.) 

(’55) 1955 B LJR 93 (96) (DB). (Parties are 
entitled to take assistance of facts outside the 
recitals in the instrument, if the language used 
in the document is unmeaning in reference to 
existing facts.) 

1952 Pat 146 (148) [AIR V 39] (DB). (In case of 
ambiguity in sale certificate, it is permissible 
to look to other evidence to find out what was 
really intended to be sold.) 

1952 Vindh Pra 25 (28) [AIR V 39]. (The cir¬ 
cumstances attending the creation of the docu¬ 
ment may be looked into in case there is ambi¬ 
guity, and it is capable to two interpretations.) 
1946 Cal 441 (443) [AIR V 33 C 98] (DB). 

1946 Mad 419 (421) [A I R V 33 C 214] (DB). 
(Other considerations may well be taken into 
account if the words of a clause of a will are 
reasonably capable of two meanings and the 
question is which of those two meanings 
should be adopted—Reversed on construction 
of will, in 1951 S C 103 [AIR V 38].) 

1946 Pat 447 (455) [AIR V 33 C 153] (DB). (An¬ 
cient grant — Terms ambiguous —Extrinsic evi¬ 
dence is admissible to construe terms.) 

1937 Bom 472 (474) [A I R V 24] : I L R (1937) 
Bom 724 (DB). (The Court is entitled to read 
words into a document if such a course is neces¬ 
sary to reconcile conflicting clauses.) 

1934 Cal 571 (576) [A I R V 21] (DB). (Ancient 
document — Contemporaneous usage may be 
looked into.) 

1929 Oudh 204 (210) [AIR V 16] (DB). (You 
may resort to contemporaneous usage to ascer¬ 
tain the meaning of an ancient deed.) 

1919 Mad 338 (338) [A I R V 6] (DB). (Grant 
ambiguous—In considering the extent of inter¬ 
est granted, the nature of the estate possessed 
by the grantor may be considered.) 

7. 1954 S C 345 (346) [AIR V 41 C 83]: 1955 
SCR 174. 

1951 S C 139 (141) [AIR V 38 C 21]: 1950 SCR 
1766. 

1963 S C 890 (S93, 894) [AIR V 50 C 134] : (1963) 
Supp 2 S C R 417. (To ascertain intention of 
parties court has to consider circumstances under 
which particular words were used 1958 M P 246 
[AIR V 45] Reversed on another point.) 

1927 P C 272 (274) [AIR V 14]. 

1920 P C 103 (106) [AIR V 7]. (Document plain 
and unambiguous — Surrounding circumstances 
cannot be considered.) 

(’74) 13 Beng LR 312 (319): 1 Ind App 157 (PC). 
(1856) 6 Moo Ind App 251 (263): 10 Moo P C 
124 (PC). 


1964 Orissa 141 (144) [AIR V 51 C 56] : ILR 
(1963) Cut 935. 

(’64) ILR (1964) 1 Punj 186 (223, 224). 

1962 Pat 28 (30) [AH> V 49 C 10] (DB). 

1961 Assam 173 (175) [A I R V 48 C 49] : ILR 
(1961) 13 Assam 351. 

(1962) 1 Lab L Jour 534 (544): ILR (1961) 2 
2 Punj 421 (DB). 

1959 Andh Pra 612 (613) [AIR V 46 C 174] : ILR 
(1959) Andh Pra 929 (DB). 

1959 Madh Pra 151 (160) [AIR V 46] (FB). 

1959 Madh Pra 52 (57) [AIR Y 46 C 23]. 

1959 Pat 69 (71) [AIR V 46 C 17] (DB). 

1957 Andh Pra 534 (535) [AIR V 44 C 180] (DB). 
(’57) 1957 M-P L Jour 196 (198). 

(’56) 1956 B L J R 314 (316). 

1955 Bom 419 (428) [AIR V 42 C 112]. 

1954 Mad 1008 (1010) [AIR V 41 C 346]. (Mean¬ 
ing of words may be affected by surrounding 
circumstances ; position of settlor or donor, his 
family relationship etc.—Among such surround¬ 
ing circumstances, court is competent to take 
into consideration, in case of a gift by a Hindu, 
the ordinary known notions of a Hindu with 
respect to devolution of property.) 

1954 Orissa 23 (24) [AIR V 54 C 7] : ILR (1953) 
Cut 531 (DB). 

(’53) ILR (1953) Madh B 18 (24). (In the matter 
of interpretation in case of doubt courts’ atten¬ 
tion is to be given more to the attending 
circumstances than to the terms of the deed as a 
whole.) 

1953 Mad 977 (980) [AIR V 40 C 387]. 

1953 Mad 566 (568) [AIR V 40 C 219]. 

1952 Nag 220 (224) [AIR V 39] : ILR (1949) Nag 
581 (DB). (In case of ambiguity courts to # bo 
guided by terras of document and surrounding 
circumstances — This is so, even when terms, 
which have now acquired technical significance, 
are employed.) 

(’50) 54 Cal W N (2 DR) 53 (60) (DB). 

(’50) 3 Sau L R 155 (156) (DB). (Will drafted by 
layman and not using ‘precise language—Domi¬ 
nant intention of testator is to be judged from 
will read as a whole along with surrounding 
circumstances.) 

(’49) ILR (1949) 2 Cal 67 (70). (Court should 
ordinarily ascertain intention of testator from 
words used - It can, however, take into conside¬ 
ration surrounding circumstances but only to 
ascertain real intention from the words used 
and by reason of circumstances give a more ex¬ 
tended or restricted meaning to a word than it3 
exact literal meaning permits provided the con¬ 
text justifies it.) 

1947 Bom 98(102) [AIR V 34 C 33]. (Ambigui¬ 
ties patent in contract — Court should give 
grammatical and ordinary meaning to the words 
and the surrounding circumstances present in 
the minds of the contracting parties, unless this 
results in absurdity or repugnancy.) 
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1947 Oudh 17 (19) [AIR V 34 C 9] : 21 Luck 539 

(DB). 

1943 Nag 81 (82) [AIR V 30]: ILR (1943) Nag 10. 
(Surrounding circumstances can be considered to 
show in what manner the language of the docu¬ 
ment is related to existing facts.) 

1942 Nag 115 (116) [AIR V 29] ILR (1942) Nag 
592 (DB). 

1941 Oudh 507 (508) [A I R V 28]. (Deed not 
ambiguous and capable of legal construction — 
Contemporaneous circumstances and subsequent 
conduct of parties are inadmissible.) 

1930 All 837 (839) [AIR V 17] : 52 All 748 (DB). 
(Importation of extraneous matter is forbidden 
unless surrounding circumstances are required 
to show in what manner the language of the 
document is related to existing facts ) 

1925 Pat 625 (638) [AIR V 12] : 4 Pat 510 (DB). 
[See also 1947 Nag 17 (24) [A I II V 34 C 3] : 
ILR 1,1946) Nag 824 (FB). (Nearly every con¬ 
tract, of necessity, leaves matters which are 
to be implied. Such contracts must, therefore, 
be construed with reference to the surrounding 
ciicumstances and the parties who made them.)] 

In the following cases it was held that surround¬ 
ing circumstances should be considered in 
construing the document. It must be assumed 
in these cases that there was ambiguitv in 
the language of the documents themselves'— 

”*2 1 1 C 1 7 ° U 304) [AIR V 47 C 53 ] : ( 196 °> 2 

k C K 117. (The question whether by the in¬ 
corporation of a condition a transaction osten¬ 
sibly of sale may be regarded as a mortgage is 
one of intention of the parties to be gathered 
from the language of the deed in the light of 
the surrounding circumstances.) 

1951 S C 103 (108) [AIR V 38 C 13]: 1950 SCR 


1927 P C 275 (278) [AIR V 14], (Surrounding cir¬ 
cumstances, the position of the parties to agree¬ 
ment, its subject-matter, and the apparent pur¬ 
pose and object thereof, and in particular of 

dered l "° V1S10nS t0 bC constl ' ued may be eonsi- 

(■78) 3 Bom 186 (189) : 6 Ind App 54 (PC). (Con¬ 
struction of an ancient sanad.) v 

1949 F C 64 (68) [AIR V 36 C 111 • 194 a p c R 

Hini IL n ( 1 1950) 1 Cal (In ^construing 
Hindu u ill, Court should ascertain intention 

of testator — Intention means, intention which 
the will itself, by express words or by implica¬ 
tion, declares — Language of entire document 
has to be considered — Meaning to be attached 
to actual words used may certainly be affected 
bv surrounding circumstances and the Court 
has to bear in mind other matters than mere 
words used — Court must consider surrounding 
circumstances, the position of testator, his 
family relationship, the probability that he 
would use words in a particular sense and 
many other things which are summed up as 
Unit “the Court is entitled to put itself in the 
testator s arm-chair.”) 

1967 Cal 119 (123) [AIR V 54 C 28] (DB). 

1905 Assam 90 (91) [AIR V 52 C 33]: ILR (1963) 


15 Assam 496. (Intention cf the parties must 
be gathred from the terms of the document 
itself and the surrounding circumstances.) 

1965 Pat 217 (218) [AIK V 52 C 59] (DB). (The 
language and tenor of the document, the con¬ 
text and surrounding circumstances in which 
that document came to be executed are to bo 
taken into account for making out the real 
intention of the donor.) 

1958^ Orissa 254 (255) [AIR V 45 C 64] : ILR 
(195S) Cut 234. (If words are unambiguous the 
surrounding circumstances are to be considered 
only for the purpose of finding out the in¬ 
tended meaning of the words which have 
actually been employed.) 

( 56) 1956-2 All L Ii 362 (365, 370), Levcrmore 
v. Joyev. (Construction of lease deed — It is 
permissible for Court and indeed it is obliga¬ 
tory on it, to pay regard to surrounding cir¬ 
cumstances, with reference to which lease was 
entered into and in particular to look at the 
nature of the subject-matter of the letting.) 

1954 Mad 19 (37, 38) [AIRY 41 C 8] (DB). (Court 
has to ascertain intention of testator from the 
language used and the notions and habits of 
the community to which he belongs.) 

1953 All 766 (767) [AIR V 40 C 381] : I L R 
(1952^ 1 All 60 (DB). (It is true that in so 
doing they are entitled and bound to bear in 
mind other matters than merely the words 
used. They must consider the surrounding cir¬ 
cumstances, the position of the testator, his 
family relationships, the probability that he 
would use words in a particular sense, and 
many other things which are often summed 
up in the somewhat picturesque figure. Among 
such surrounding circumstances which the 
Court is bound to consider none would be more 
important than race and religious opinions, and 
the Court is bound to regard as presumably 
(and in many cases certainly) present to the 
mind of the testator influences and aims aris- 

o a 11 t li l s is solely as an aid 

to arriving at a right construction of the will, 
and to ascertain the meaning of its language 
when used by that particular testator in that 
document. So soon as the construction is 
settled, the duty of the Court is to carry out 
the intention as expressed, and none other.) 

1949 All 718 (726) [AIR V 36 C 266] (DB). (Will 
Intention of testator to lie gathered primarily 
from words used —Meaning to be attached to 
the words may be affected by surrounding 
circumstances.) 

1949 Cal 278 (281) [AIR V 36 C 85]. (Reversed on 
another point in 1951 S C 293 [AIR V 38] — It 
is the duty of a Judge to construe a document 
in accordance with the language used and with 
due regard to the surrounding circumstances ) 

1947 Bom 98 (99) [AIR V 34 C 33]. (Evidence of 
surrounding circumstances- Court can take sur- 
rounding circumstances, such as the existence 
of World War 2, which must have been present in 
the mind3 of parties when they entered into 
the contract, into consideration while constru- 
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of law, the contemporaneous usage or the like.(8) 

Subject to these broad principles, the following general rules of construction 
may be borne in mind in construing documents : 

(l) A document must be construed as a whole(9) and a construction should 


ing contract —But party cannot adduce evidence 
to prove that when ho wrote one thing he meant 
quite a different thing.) 

1947 Oudh 45 (57) [AIR V 34 C 17] : 21 Luck 
463 (DB). (Court should ascertain the dominant 
intention of the testator from the words used 
in the document and give effect to it to the 
extent and in the form which the law allows. 
The Court is entitled and bound to bear in 
mind the surrounding circumstances, the testa¬ 
tor’s manners, his outlook based on his family 
relationships, the probability that he would 
use words in a particular sense and many other 
things which are summed up in the expression 
“the Court is entitled to put itself into the 
testator’s armchair.”) 

1942 Mad 139 (142) [AIR V 29] : ILK (1912) 
Mad 33 (DB). (Surrounding circumstances are 
not to be ignored.) 

1941 Oudh 369 (372) [AIR V 28] (DB).(Deed un¬ 
ambiguous—Conduct of parties not relevant.) 
+1938 Nag 93(94).[AIR V 25]: ILR (1938) Nag 50. 
1937 Oudh 295 (297) [AIR V 24]. (Words ‘bila 
intiqual’ interpreted.) 

+1936 Nag 168 (169) [AIR V 23] : I L R (1936) 
Nag 60. (Ambiguous deed — Intention may be 
gathered from subsequent conduct and acts of 
parties.) 

+1928 Mad 349 (350) [A I R V 15] (DB). (The 
name by which the instrument is called by the 
maker should bo borne in mind though not 
conclusive.) 

(’26) 94 Ind Cas 967 (968) (D B) (Call. 
(Where the issue was whether a certain deed 
was a testamentary disposition or a transfer 
inter vivos, the old age of the executant and 
danger of imminent death were taken into 
consideration.) 

1922 Cal 300 (301) [AIR V 9] (DB). (Conduct of 
the parties may be considered.) 

+1918 Cal 609 (612) [AIR V 5] (DB). (Position of 
the parties and their affairs considered.) 

1917 All 248 (249) [AIR V 4]. (In cases of docu¬ 
ments more than 30 years old, cogent evidence 
can be adduced to deduce the intention of the 
parties.) 

1917 Mad 415 (417) [AIR V 4] (DB). (Surround¬ 
ing circumstances may be looked at to see what 
the parties must have meant, but it is not per¬ 
missible to listen to the parties’ words, negotia- 
tory letters or similar matters to see what they 
said they meant.) 

1916 Cal 760 (761) [AIR V 3] (DB). (Every fact, 
the knowledge of which may conduce to the 
right application of the words used, may be 
considered.) 

1916 Mad 242 (244) [AIRY 3] (DB). 

1916 Mad 500 (500) [AIR V 3] (DB). 

(’12) 16 Ind Cas 184 (186) (DB) (Mad). (Usage 
is part of the circumstances.) 


(’12) 16 Ind Cas 571 (573) (DB) (Mad). (Object 
of the demise considered.) 

(’12)17 Ind Cas 497 (498) (DB) (Mad). (Sale 
deed by managing member of a joint Hindu 
family — Surrounding circumstances may be 
looked at in order to see whether the personal 
interest of the executant or the family interest 
was conveyed.) 

(’07) 3 Nag L R 97 (99). (The law of the country 
under which the deed was drawn up may be 
considered as a surrounding circumstance.) 

8. 1966 Him Pra 54 (56) [AIR V 53 C 17]. (For 
clearing ambiguities in ancient documents, 
resort may be had to any contemporaneous 
usage.) 

1954 Mad 1008 (1010) [AIR V 41 C 346]. (Posi¬ 
tion of settlor or donor, his family relationships, 
the probability that he would use words in 
particular sense, notions of a Hindu (whero 
settlor is a Hindu) in the matter of devolution 
of property are to be considered—Court should 
put itself in the maker’s arm-chair.) 

1952 Pat 409 (413) [A I R V 39] (DB). (Where 
there is ambiguity in the language of an instru¬ 
ment evidence may be given of usage to show 
what was the meaning attached to the instru¬ 
ment soon after its execution by those in¬ 
terested in interpreting it. It is not necessary 
that the actings should be of parties or their 
agents ; it is sufficient that the actings are of 
persons purporting to act under the document.) 

1946 Pat 447 (455) [A I R V 33 C 153] (DB). 
(Ancient deed or grant whose words are not 
clear or are ambiguous — Documentary or oral 
evidence of contemporaneous usage throwing 
light upon subject of grant or its ambit is 
admissible.) 

(1842) 8 E R 450 (463) : 9 Cl & Fin 355, Shore 
v. Wilson. 

9. 1963 S C 890 (893, 894) [A I R V 50 C 134] : 

(1963) Supp 2 S C R 417. (1958 Madh Pra 24b 
[AIR V 45], Reversed on another point.) 

1959 S C 639 (642) [A I R V 46 C 88] : (1959) 
Supp (2) S C R 180. 

1957 S C 797 (800) [AIR V 44 C 113]: 1957 
SCR 1122. (Deed of dedication — Whether 
dedication is complete is question of fact to be 
gathered from material terms used—It is matter 
of ascertaining true intention of parties—Such 
intention must be gathered on fair and reason¬ 
able construction of document considered as 

1953°f3 C 7 (9) [AIR V 40 C 3] : 1953 SCR 232. 
1951 S C 103 (106) [AIR V 38 C 13] : I9o0 b C R 


949. 

1950 P C 105 (107) [AIR V 37 C 37] 

1948 P C 39 (41, 42) [A I R V 3o C 12] 
(1947) Ear (PC) 382. 

1933 P C 49 (51) [AIR V 20]. 


I 
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il93° P C 253 (254) [AIR V 17]: 57 Ind App 291. 
(There is no magic m the use of any particular 
\\ord or form of words — The document must 
be construed as a whole and its fair import 
deduced in the ordinary wav ) 

1929 P C 149 (151) [AIR V 16]: 56 Ind App 213: 
4 Luck 305. 

1929 PC 115 (119) [AIR V 16] : 56 Ind App 146: 
5-Mad 453. (Where each point in the docu¬ 
ment is inconclusive, the deed is to bo construed 
from the effect of the whole.) 

Cal 121 d31):ll Ind App 218 (PCI. 

(trxft deed, whether carrying absolute or limited 
gift, construed.) 

-(’76) 2 Cal 341 (350) : 4 Ind App 52 (PC). (State¬ 
ments in documents if relied on as admission 

! q’Jq i? r U ?nc S hmiT* b ° taken as a whole. 1 

P C P Sc T t l , [A 1 R V 36 C 181 : 1948 

F C R 36 : I L R (1950) 1 Cal 209 
4987 AU . 590 (591) [AIR V 54 C 1761 (DR). 

1967 Cal 119 (123) [AIR V 54 C 281 (DB). 
j 967 Cal 99 (104) [AIR V 54 C 23) (DB). 

1 thiL G ui V) 1 (1 ® 5) ’ 4IR V 54 C 31 1 ( DB '- (Qu*s- 

tion whether interest granted under a settle- 
ment or will is a vested or contingent interest. 

Y 0De ° f . lntcntion to he gathered from 
a comprehensive view of all the terms of the 
document—Held A I R 1923 Bom 96 not good 
law after A I It 1967 S C 255 ) 

\fqr n a o J 7 ? (177 ' FA 1 « V 54 C 49] : I L R 

(1964) 2 Mad 832 (DB) J 

Joe- ?, ui 9 (13) t AIB V 52 C 3] (DB). 

(196) [A I R V 52 C 68] : I L R 
(196o) 1 Mad 41 (DB) 

1988 °" SSa 54 (57) [AIR V 52 C 22]: ILR (1964) 

(oc) JA R (1984F 2 A1 > 534 (539) (DB) 

9 ^ al 4,9 < 472 ) [AIR V 51 C 90] (DB). 
j 84 1 B E (1964) Cut 229 (235). ' 

anltb ^ C 7- LJ 556 (5581 (Reversed on 
* P°>ot in 1965 Pnnj 110 TAIR V 52l ) 

1 ?a 4 n K! ' ,> 184 ( 190F ( AIR V 51 c 48] : ILR (1964) 
of thi T ( DBk (Construction of the portions 

entit es 1 treatIn S then > as separata 

iqrn t( , 00 °,* the P ro P er mode of construction ) 

Kcr mo 3 (18G) bAIH V 47 ° 84 1 : ILR ( 49 59) 

'staibci l 28 (331) , [AIR V 47 C 11Q 1- dn con- 
of tl e°™ h P “ rchase agreement the substance 

(’60) I T “-R fi n qcoV» n r USt be eonsldered as a whole.) 

, “ 4 R g I960) Mys 96 (113) (DB). 

, 1 4j E (I960) Cut 227 (228). 

nn H A " ai ? IjT 67 < 7 5). (Reversed on 
aether point in 1961 Andh Pra 390 [A I R 

J / 

1959 Madh Pra 151 (16i) [AIR V 46 C 521 fFR) 
1959 Raj 15 {16) [AIR V 46 C 3]. * 

[ J 958 ( al L Jour 252 (259, 260) (DB) 

l, 958 K n er 26 5 (267) [AIR V 45 C 94^ (DB)' 

( 58) 19o 8 Kcr L T 516 (519) (DB). ” 

1958 ° r, *ssa 254 ( 2 56) [A I R V 45 C 641 : I L R 

amf t) Cut u V singl ° spntcnce from here 

nrr!! r°i? nn0t bc taken ° ut of the context in 
ouiei to determine the nature of the transac¬ 
tion unless some words are absolutely decisive 

one way or the other.) 


1957 Ker 119 (121) [AIR V 44 C 69] (DB). 

(’57) I L R (1957) Ker 822 (825) (DB). (1953 S C 
7 [A IR V 40], Foil.) 

1957 Pat 24 (26) [AIR \ 44 C 8 ]. (Usufructuary 
mortgage and lease of property back to mort- 
gagor — i ransaction embodied in two documents 
Court must look upon transaction as a whole 
after tearing oil the veil attempted to be thrown 
round the real intent of the parties.) 

(’56) 1956-1 Mad L Jour 98 ( 110 ) (DB). 

(’56) I L R (1956) Cut 59 (64) (DB). 

1956 Pat 345 (347) [A I R V 43 C 871 (DB) 
(Document itself stating that it was not 
rev kable and described as a deed of gift in 
recitals contained therein—Mere reservation of 
life interest or provision for maintenance did 
not necessarily indicate that deed was will — 
Construed as a whole document held to be a 
deed of gift in its true nature and effect ) 

(’56) 1956 B L J R 314 (316). 

1955 Bom 175 (176) [A I R V 42 C 46] * I L R 

1 1954) Bom 1256. (Held that the document 

must bo road as a whole and that reading 

thus the parties intended to create a lease and 
not a license.) 

(’55) 1955 Lab A C 184 (191) (Cal). 

fo-)> 1955 Raj L \V 472 (474) : A I R 1955 NUC 

4046 (It is not proper to split up a statement 

in a document and to pick up a portion favour- 

a,)le toa P ar ty and ignore the rest.) 

( X 5 A? * L 11 (1954) 6 Assam 63 (65) : A I R 1955 
MC 4220. 

1954 All 195 (196) [AIR V 41 C 108]. 

1954 370 (374) [A I R V 41 C 107] : I L R 

(1954) Bom 615 (DB). 

1954 Bom 257 (259) [A I R V 41 C 75] * I L R 
(1954) Born 448 (DB). (1926 Bom 374 [AIR 
\ 13 Dissented from.) 

(’54) 56 Bom L R 910 (915). 

1954 Mad 1008 (1010) [AIR V 41 C 346]. 

( 5 1 T- I r, L n!i (1954) M >’ 3 209 (210): AIR 1955 
N b C 949. 

1954 Pat 586 (590) [AIR V 41 C 190] (DB). 
(Construction of a document cannot depend on 
one isolated word taken from its context.) 

1953 Mad 977 (980) [AIR V 40 C 387) 

1953 Mad 566 (568) AIR V 40 C 919 ] 

1952 Na o 220 (227, 228) [AIR V 39] : ILR (1949) 
Nag 581 (DB). (Quaere.) V ' 

1952 Trav-Co 518 (521) [AIR V 391 (DB) 

sasisri“ , '«i ! »‘ h9h > 

(’50» 1950-2 Mad L Jour 239 (243) (DB) 

1 ( 9 dbm win ( > 220) [Am v 37 c 54]: 29 Pat 209 

(’50) 2 Pepsi, L R 584 (587) (DB). (Will-Inten¬ 
tion of testator should be gathered from the 

whole will and not from a word used here; and 

a word used there.) 

(’491 I L R (1949) All 368 (374) (DB) 

1949 Cal 278 (284) [A l R V 36 C 85]'. (Reversed 
on another point in A I R 1951 S C 293 ) 

1949 ™ 427 I 43 °) t A I E V 36 C 124] V 27 Pat 


I L R 
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be adopted which is reasonable(lO) and which will give effect 
to all parts of the document(ll) without rejecting any of 


1949 East Punj 277 (27S) LAIR V 36 C 64] (DB). 
•(Will.) 

1948 Oudh 54 (60) [AIR V 35 C 25] : 22 Luck 93 
(DB). (It would be an entirely incorrect mode 
of construction to take a few sentences or 
clauses and to consider them removed from the 
context.) 

1947 All 288 (290) [A I R V 34 C 114] : I L R 
(1947) All 403 (DB). 

1947 Lah 117 (130, 131) [AIR V 34 C 25] : I L R 
(1946) Lah 300 (DB). 

1947 Oudh 45 (58) [A I R V 34 C 17] : 21 Luck 
463 (DB). 

1947 Oudh 17 (19) [AIR V 34 C 9] : 21 Luck 539 
(DB). 

1946 Oudh 20 (23) [AIR V 33 C 10]. 

1946 Pat 93 (96) [A I R V 33 C 32] : 24 Pat 566 
(DB). 


1932 Sind 217 (219) [AIR V 19] : 26 Sind L R 
373 (DB). (Sense of the parties on a particular 
point may be collected by bringing every part 
of document into action.) 

1931 Mad 404 (413) [AIR V 18] : 54 Mad 269 
(DB). 

+1931 Nag 25 (27) [AIR V 18]. (Each provision 
of the document must receive attention.) 

1929 Lah 45 (46) [AIR V 16] : 9 Lah 567 (DB). 
(Too much stress should not be laid on a word 
here or a word there but intention should be 
gathered from the document as a whole.) 

1924 Lah 196 (197) [AIR V 11]. (No part of 
document is to be left out as redundant.) 

1922 Pat 362 (363) [AIR V 9] : 1 Pat 295 (DB). 
(No part of the document should be ignored as 
redundant or contradictory.) 


1943 All 337 (339) [AIR V 30] : I L R (1943) All 
802 (FB). 

1941 Nag 1 (2) [AIR V 28] : ILR (1942) Nag 126. 

1935 All 662 (663) [AIR V :22], (In case of 
ambiguity of the document due to inconsis¬ 
tency, evidence under Section 97, Evidence Act 
should be adduced.) 

1937 All 273 (274) [AIR V 24] (DB). 

1936 Bom 330 (332) [AIR V 23] : ILR (1937) 
Bom 18 (FB). (Per Wadia J., in the judgment 
appealed fiom.) 

1936 Pat 275 (276, 277) [AIR V 23] (DB). (The 
use of a particular term or expression to des¬ 
cribe it should not be taken to be conclusive.) 
1936 Tat 450 (451) [AIR V 23] : 15 Pat 680 

AIR V 22'. 

AIR V 22] (DB). 

[AIR V 22] (DB). (It is not 
permissible to insist on one portion of the deed 
to the exclusion of others.) 

1935 Cal 659 (661) [AIR V 22] (DB). (Form of 
instrument is a very delusive guide to its 
construction.) 

+1935 Nag 35 (40) [AIR V 22] : 31 Nag L R 188 : 
(To pick out some passages torn from their 
context and try to interpret the document as a 
whole in the light of those extracts would be 
a forced construction and would defeat the 
operation of the deed as a whole.) 

11934 All 93 (94) [AIR V 21] (DB). 

1934 Mad 16 (21) [AIR V 21] (DB). 

1934 Oudh 337 (342) [AIR V 21] (DB). 

1934 Pat 134 (139) [AIR V 21] : 13 Pat 200 
(DB). (No part should be taken as meaningless 
or redundant.) 

(’34) 147 Ind Cas 397 (398) (DB) (Oudh). (The 
words ‘b.i istisnai’ and ‘mustansna Shuda’ 
used in the deed should not be left out of 
consideration.) 

f 1933 Bom 87 (88) [AIR V 20] (DB). 

1933 Mad 194 (195) [AIR V 20]. (The word 
‘shrotriem’ in a gift deed construed.) 


(DB). 

1935 All 632 (634) 
1935 All 616 (618) 
1935 All 43 (45) 


1918 Cal 609 (612) [AIR V 5] (DB). 

1918 Lah 317 (317) [AIR V 5] (DB). (Intention 
of the parties should not be gathered from 
isolated sentences.) 

1918 Oudh 432 (433) [AIR V 5] (DB). (It is not 
desirable to impute repugnancy to the terms of 
a document where a consistent intention can 
be found from the study of the document as a 
whole.) 

1917 Lah 216 (217) [AIR V 4] (DB). 

(’09) 12 Oudh Cas 84 ^SS). 

(’89) 1889 Pun Re No. 194. 

(’71)16 SutliWR 300 (301) (DB). (One must 
look at the whole instrument and in construing 
it, one must not be too critical, but infer the 
intention from the whole tenor of tbe instru¬ 
ment.) 

(’58) 1958-2 W LR 186 (192). 

[See 1930 Lah 1004 (1008) [AIR V 17] : 12 Lah 
172 (DB). (In this case the document was 
construed as a whole.)] 

lO. 1957 SC 797 (800) [AIR V 44 C 118]: 


1957 SCR 1122. 

+ (’85) 11 Cal 237 (243, 244): 12 Ind App 1 (PC). 
1967 All 590 (591) [AIR V 54 C 176J : 65 ITR 
168 (DB). 

1949 Pat 427 (430) [AIR V 36 C 124] : 27 Pat 
218 (DB). 

1947 Nag 53 (55) [AIR V 34 C 13] : ILR (1946) 
Nag 640. (When an instrument is susceptible 
of two meanings, one of which is reasonable 
and probable and the other which leads to 
absurdity and frustration, the latter must be 

avoided.) _ _ , 

1947 Oudh 45 (58) [AIR V 34 C 17] : 21 Luck 

463 (DB) 

1946 Pat 93 (96) [AIR V 33 C 32] : 24 Pat 566 


DB). 

>8) 8 Cal L Jour 525 (529) (DB). (That con- 
truction should be adopted which is just to 
otli parties rather thon unjust to one of them.) 

1 1963 S C 890 (893, 894) [AIR V 50 C 134] : 
963 Supp (2) SCR 417. (1958 M P 246 [AIR 
45] Reversed on another point.; 
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them.(12) In other words a harmonious construction of the document 

shouid be preferred to one which causes repugnancy between the various 
parts, (lo) 


1936 PC 281 (282) [AIR V 23] : 63 Ind App 
436. (If possible.) 

t 1928 P C 35 (37) [AIR V 15]. (Every part of 
the document may be brought into action in 
order to collect from the whole one uniform 
and consistent sense.) 

(’85) 1l Cal 237 (243) : 12 Ind App 1 (PC). 

1960 Ker 183 (186) [AIK V 47 C 84] : ILR (1959) 
Ker 1040. (All the parts of a deed are to be 
construed with reference to each other.) 

(’58) 1958 Cal L Jour 252 (259, 260) (DB). 

1958 Ker 265 (267) [AIR V 45 C 94] (DB). 

1957 Ker 119 (121) [AIR V 44 C 69] (DB). (All 

parts are to be construed with reference to each 
other.) 

1954 Mad 1008 (1010) [AIR V 41 C 346]. (Unless 
they are clearly independent and absolutely 
irreconcilable when the latter part must pre¬ 
vail.) 1 

(’ 3 4) (,1951) 2 Cal 81 (85): AIR 1955NUC(Cal) 

48 (A deed is to be interpreted with reference 
to all the different items contained therein and 
the decision cannot be based upon one single 
word without reference to the ether clauses ) 

19 f, n Pat 2° 6 . (207) [AIR V 38 C 39] : 30 Pat 
oo (DB). (It is a primary rule of construction 
a that the intention of the testator 

must be gathered ex visceribus testamenti. All 
the parts and provisions of a will are to be 
construed in relation to each other, so as to 
form one consistent whole and operate together ) 

1 209(D a B t ). 2 ( 1 L ( 1 2 ) 20) [AIB V 37 C 54]: 29 Pat 

(“•) ^T 3 , 6 ) ?I>^ (DB) - 

4949 (db) 427 (430) [AIH V 36 C124 J = 27 Pat 

t 94 ? , BurLR ( HC ) 118 (i51, 152) (DB). 
puted ) 87 ° r superflult y should be im- 

13 63 ( ° D b 5 45 (58) [AIR V 34 C : 21 Luck 
1910 Oudli 20 (23) [AIR V 33 C 10], 

18 g 2 ggj 416 (116 > U1B V 29] : ILR (1942) Nag 

1932 (DB? 217 (219) [AIR v 19] = 26 Sind L R 

12. 1959 S C 620 (625) [AIR V 46 C 85]: (1959) 

“PPW S C R 107 - (As in the construction of 
other documents, so in the construction of 
an agreement to lease, regard must be had to 
a 1 the relevant and material terms; and an 
attempt must be made to reconcile the relevant 
terms if possible and not to treat any of them 
as idle surplusage.) 

\ 9 w 3 *u- C 7 (9) ^ AIR V 40 C 3] : 1953 SCR 232 
(Nothing should be ignored ;as redundant or 
contradictory.) 

, 193 f P C , 281 (282) [AIR V 23] : 63 Ind App 436 
1916 Mad 242 (247) [A I R V 3] (SB). (A Court 


will not readily adopt a construction that re¬ 
duces one important clause of au agreement to 

a nullity.) 

1963 ?„ r i ssa 54 (57) [AIE V 52 C 22 ] : ILR (1964) 
Cut 4/9. (None of them to be ignored as re¬ 
dundant or contradicting.) 

(*60i ILR (i960) Mys 96 (113) (DB). 

(’2 7 1 4LR ('»«> Ker 822 (825) (DB). (AIR 1953 
N C Foil.) 

1952 Trav Co 518 (521) [AIR V 37] (DB). (Effect 

cannot be given to a part giving the go-by to 
another part.) J 

1951 Kutch 33 (35) [AIR V 38 C 22]. (Will-No 
word can be disregarded as surplusage unless it 
clearly makes the construction absurd.) 

1949 All 718 (726) [AIR V 36 C 266] (DB) (Im¬ 
portance has to be attached to al parts of the 
will, and the Court ought tto adopt that con- 
stiuction of the words assuming them to be sus- 
ceptible of two meanings which will give some 

effect to them rather than that which will give 
none.) b ^ 

(’49) ILR (1949) All 368 (374) (DB). (Will—All 

clauses have to be looked into and none ignored 

as contradictory or redundant.) 

1949 Cal 278 (281, 282) [AIR V 36 C 85], (Every 
word should, if possible, be given a meaning 
and no word should ordinarily be treated as 

1951 S S C S 293f) CVerSed ° n another P° int in AIR 

1947 Oudh 45 (58) [AIR V 34 C 171 ■ 21 T net 
463 (DB). (A I R .936 P C 281, Rd on ) k 

+ ‘fad T2o \™ l flf } tl CA 1 K V 28] : ILR (1941) 

7, '40 (l'B). (If there is repugnancy between 

the parts, rejection is allowed in-order to 
carry into effect more effectively the intention 
of the parties gatherable from the parts retain- 

1 m 1 RwU 04, ; (413) f A 1 R V 18] : 54 Mad 269 

(DB). (Rejection would frustrate some part of 

the intention of the executant ) 

[See 1958 Ker 265 (267) [AIR V 45 C 94] (DB) 

Rejecting only such provisions as are reaRv 

inconsistent with the intentions of the parties 
ment )] e ‘ able ““ a reading of tbe whole Locu- 

1963 S C 890 (893, 894) [AIR V 50 C i . 
(1963) Supp ( 2 ) S C R 417. AIR J 58 M P 246 

Reversed on another point ) 

1949 F C 106 (110) fA I R V •?<! r- 

(’64?ir I 6 , (1950) 1 CaI 209 - : 1949 

( 64) ILR (1964 2 All 534 (539) (DB) 

I960 Ker 183 (186) [AIR V 47 C 84] ’ILR (195QV 

Ker 1040. (Every attempt should ' be made to 

reconcile, if possible, two contradictory provi- 

(’58) 1958 Ker L T 516 (519) (DB) 

19o7 Ker 119 (121) [AIR V 44 C 69] (DB) (Be 

fore provision (in gift or will) is rejected on thi 
ground of repugnancy to thp nmin ° 



852 i S 8 N 20 Pt 13a ] 


OPERATION OF TRANSFER 


(la) The fact that a clause in a deed is not binding on the ground that it is 
unauthorised cannot vpso facto render the whole deed void, unless it 
forms such an integral part of the transaction as to render it impossible 
to sever the good from the bad.(l3a) Where, therefore, the terms of a 
settlement are not separable and out of the basic terms one is found to be 
illegal, the settlement must, be set aside as a whole. To set them aside 
partially will be to spell out a new agreement which would not be the 
agreement of the parties.(l3b) 


(2) Where a clause in a document destroys the effect of a prior clause in the 
document and the clauses cannot be reconciled with each other, the 
subsequent clause should be rejected on the ground of repugnancy and 
the prior clause given effect to.(14) But if the subsequent clause qualifies 


possible, the two provisions.) 

(’54) 56 Bom L R 910 (915) : A I R 1955 N U C 
(Bom) 22. (Two constructions possible — Court 
would prefer the one which does not leave any 
hiatus.) 

1954 Mad 100S (1010) [AIR V 41 C 346]. 

1951 Pat 206 (207) [A I R V 38 C 39] : 30 Pat 86 
(DB). (Will should be read as whole—All pro¬ 
visions to be considered—Contradictory clauses 
should if possible, be reconciled.) 

(’50) (1950'2 Mad L Jour 239 (243) (DB). 

(’49) ILR (1949) All 368 (374) (DB). (The Courts 
should in construing a will give to each part a 
meaning reconciling, where possible, one part 
with the other.) 

(’49) ILR { 1949) 1 Cal 498 (506). (Court to adopt 
construction which will give best effect to 
donor’s intention and reject that construction 
which will totally defeat the same.) 

1941 Nag 1 (2) [AIR V 28] : ILR (j 942) Nag 126. 
1931 Mad 404 (,413) [A I R V 18] : 54 Mad 269 
(DB). (Each part of the document must be pre¬ 
sumed to have been drafted to subserve a con¬ 
sistent purpose and course of action.) 

+ 1931 Nag 60 (62) [A I R V 18] : 27 Nag L R 24. 
(Without violence to the meaning of the words 
the best construction is to make one part ex¬ 
pound the other.) 

1922 Pat 122 (145) [AIR V 9]. (Each part of the 
document should be made to expound the other 
so as to make all the parts agree.) 

1921 Oudh 209 (213) [AIRY 8] : 24 Oudh Cas 
374 (DB). 

(’96) 18 All 3S8 (394) (DB). _ (In interpreting a 
document, a clause which is inconsistent with 
the remaining provisions of the document must 
be rejected.) 

(1885) 2S Ch D 523 (525) : 54 L J Ch 644 (646) 
•32 L T 554 : 33 W R (Eng) 386, Re Bedson’s 
Trusts. (Instrument not to bo construed in 
such a way that one part would contradict the 
other part.) 

[See also 1959 Ivor L R 148 (150). (All clauses 
of deed indicating only a division for conve¬ 
nient enjoyment leaving tarwad joint —Clause 
for mutation in name of each individual of 
property given to his enjoyment held was not 
sure indication that deed was a partition deed.) 
1946 Pat 93 (96) [AIR V 33 C 32] : 24 Pat 566 


(DB). (Seemingly inconsistent terms in the 
instrument of agreement should be interpreted 
to bear a reasonable meaning of the transac¬ 
tion as a whole consistent with common sense 
and ordinary conduct of human affairs.)] 

X 3a. i956 S C 446 (459) [A I R V 43 C 78] : 
1956 SCR 325 : 35 Pat 573. (Proviso in lease 
void being unauthorised — Effect of declaring 
proviso void leaving rest of deed whole and 
intact — Lease without proviso is perfectly 
valid.) 

1947 Lah 117 (134) [AIR V 34 C 25] : ILR (1946) 
Lah 300 (DB). (Deed containing invalid clause 
—Clause can be excised if whole instrument is 
not affected by excision—Overriding intention 
of document to be kept in mind in interpreting 
same.) 


13b. 1952 Cal 763 (767) [AIR V 39] : ILR 
(1954) 2 Cal 41. 

14. 1963 S C 890 (893, S94) [AIR V 50 C 134] : 
(1963) Supp 2 S C R 417. (Hindu joint family — 
Award embodying partition among members— 
Conflict between earlier and later directions— 
Village given “kul haq liaquq samet milkiyat” 
to co-sharer R —Direction followed by mention 
of purposes (meeting expenses of worship and 
maintenance of public temple) for which village 
was being given—Village held dedicated abso¬ 
lutely to temple and R was given possession cf 
it as manager and trustee — AIR 195S Madh 
Pra 246, Reversed.) 

L953 S C 7 (10) [AIR V 40 C 3] : 1953 SCR 232. 
(Intention to grant absolute estate — Attempt 
to reduce powers of owner by imposing restraint 
on alienation would be repelled on ground of 
repugnancy.) 

L950 P C 105 (107) [AIR V 37 C 37]. 
j-1921 P C 209 (211) [AIR V 8]. 

1965 Punj 110 (111) [AIR V 52 C 34] (DB). (Gift 
deed — Conflicting recitals — Absolute gift in 
earlier part — Absolute title restricted in later 
part of deed — Earlier disposition of absolute 
title will prevail and later direction is to be 
disregarded : 1963 Cur L J (Punj) 556, Re¬ 
versed.) w 

’64) ILR (1964) 2 All 534 (543) (DB). 

I960 Ker 183 (1S6) [AIR V 47 C 84]: ILR (1959) 
Ker 1040. (Absolute estate given by prior clause 
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the prior clause, then the two are to be read together and effect should 

be given to the intention of the parties as disclosed by the deed as a 
whole.(15) 


in will—Restriction on powers of transfer in 
subsequent clause has to be ignored as repug¬ 
nant to the interest already created.) 

<*59) 1959 Andh L T 67 (75). (Reversed on 
another point in AIR 1961 Andh Pra 390.) 

1958 Andh Pra 447 (448, 449) [AIR V 45 C 131] 

(DB). 

(’58) 1958 Ker L T 516 (519, 520) (DB). 

{’57) ILR (1957) Ker 822 (,825) (DB). (1953 S C 
7 [AIR V 40], Foil.) 

1956 Pat 457 (465) [AIR V 43 C 112] (DB). 
(Governing portion of will designating estates 
created by it as Hindu widow’s estate - Men¬ 
tion of “life-estate” in subsequent portion is of 
no consequence and does not destroy the effect 
of the expression “widow’s estate”, used in 
describing the estate intended to be conveyed.) 
•(’54) ILR (1954) Mys 212 (216): A lit 1955 NUfl 
705. (Gift—Vested remainder after creation of 
life estate—Gift of corpus—Condition derogant 

to absolute gift is repugnant and will be reject¬ 
ed.) 

.(’54) ILR (1954) Trav-Co 355 (365, 368) : AIR 
1955 NUC 1249 (DB). 

JL953 Mad 566 (569) [AIR V 40 C 219]. 

1953 Sau 180 (187) [AIR V 40 C 89] (DB). (Gift 
of immovable property under Muhammadan 
Law - Donee gets title to it-Condition against 
alienation being repugnant to gift is void ) 

1949 All 464 (466) [AIR V 36 C 174] (DB). 

1949 Mad 690 (692) [AIR V 36 C 307] (DB). 
(First clause granting absolute estate to donee 

Next clause reciting that on failure of issues 
of donee, property should revert to donor and 
her male heirs—Later clause should be read 
rather as an attempt to restrict powers of abso¬ 
lute owner than as intention to grant life-estate 
Such restriction being repugnant to an abso¬ 
lute estate is void—AIR 1949 Mad 122, Affirm¬ 
ed.) 

1949 East Punj 277 (280) [AIR V 36 C 64] (DB). 
(Bequest to M as sole owner and possessor of 
testator’s entire property with power to enjoy it 
in every way M takes as absolute owner with 
power of disposal —Existence of provision as to 
devolution of property after M’s death does not 
change nature of estate taken by M.) 

1947 Oudh 17 (19) [AIR V 34 C 9] : 21 Luck 539 
(DB). (If the different portions of the document 
aro not capable of being reconciled the later 
provisions should be preferred to the earlier 

ones.'i 

1946 Cal 283 (296) [AIR V 33 C 64] : ILR (1946) 
2 Gal 134. (If by a deed a grantor first conveys 
in clear and unambiguous words a certain 
estate and then adds a proviso which derogates 
therefrom, the proviso must be rejected as re¬ 
pugnant.) 

1938 Cal 225 (227, 228) [AIR V 25]. (Precise 
description of land to be conveyed in body — 
Misdescription in rider which was meant only as 

4. T. P. 23. 


confining recitals in body will not prevail over if 1 

\TbWTM- 70 (, 27 .4) [AIR V 23] P 12 Lu:r ;09 
(DB) (Ihi & rule is converse of the rule which 

obtains in construing wills ) 

f 535 (5S? ). t' A IK V 20] : 60 Cal 701. 
(bufficiont description of property — Further 

descn P tJ ™ should be disregarded ) 
1921 Cal 750 ^752) [AIR V 8] (DB). (The Court 
should not resort to this rule until all other 

“h^stTr 1111 ^ —nsistencres 

(’12) 5 Sind L R 192 (206) (DB) 

[ ?£ “f 50 19 f °'*** 226 1227) [AIR V 47 C 106], 
(bettlement deeds—lather conveying property 
absolutely in favour of his sons A and B— 
Expression of intention that A should not 
convey any property during minority'.of B — 
Held that expression was nothing more than a 

fatW That tp XPreSSed • by a well-intentioned 
fathei that the properties must be preserved for 

benefit of both-This could not put resulction 
on disposing power of A ) 

( V- j K 93 (95 > : AIR 1955 NUC 
3239 (DB). (It is open to the Court while con- 

struing a document to give preference to an 

earliei recital over the later one, if it finds 

that the earlier recital is the most important 
one to convey the actual intention of the 

deed?] ^ tlD ' e ° f the execution of ‘be 

[ r e ai h fi° WeV Tn 19 . 54 ? Xad 1008 (101 °) [AIR V 41 
i . avZ tendency of modern decisions 

?f?JnT, d , dlff . erent . causes in an instrument 
refeientlally to each other — Where they are 

?‘ e h i y .i! f P f. ndent and ahso)ute ly irreconci- 
lable, the latter part prevails.)] 

Vw \ 9 p 3 f (10) [Am v 40;c 3]: 1953 SCR 

232. (Restrictions primary things which testa- 

whl—T* 1 ? aud ' consistent with whole tenor of 

Will It* 13 material circumstance to be relied 

upon for displacing presumption of absolute 
owneiship implied in use of word “malik” ) 

+1921 P C 209 (211) [AIR V 8] 

(’59) 1959 Andh L T 67 (75). (Reversed on 

another point In AIR 1961 Andh Pra 390 ) 

l957K f 119 U21) [AIR V 44 C 69] (DB). (Held 
that it was a case where the dispositive words 
creating in the first instance an estate of inheri- 

S by tbe su 3sequent 

( ’lc 7?Foll 9 ) 57) K ° r 822 (825) (DB) ‘ (AIR 1953 

1954 Mad 1008 (1010) [AIR V 41 C 346], (Abso¬ 
lute estate granted to female by pre-nuDtial 
settlement is cut down to life interest where 
successive absolute estates are given and the 
dominant intention of the settlor was to benefit 
each taker If along with absolute grant of 
estate there is restraint on alienation, the 

absolute estate is cut down to life interest) 

1952 Mad 166 (167) [AIK V 39], (Document’ con- 
ferring life estate on X - Clause restricting She 
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(2a) "Where an agreement begins with a preamble, such preamble must be 

prayed in aid whenever the text of the document presents any difficulty 
of construction.(15a) 

(8) "Where the operative part of an instrument and the recitals thereof are 
conflicting, the rule is that if the recitals are clear and the operative 
part ambiguous, the recitals govern the construction ; if the recitals are 
ambiguous and the operative part clear, the latter must prevail; if both 
the recitals and the operative part are clear but if they are inconsistent 
with each other, the operative part must be preferred.(16) 


alienation held not in derogation of an absolute 
grant but a condition of the grant itself.) 

1949 All 464 (466) [AIR V 36 C 174] (DB). (Gift 
by Hindu donor to his wife—Deed reciting that 
under it the donee to become absolute owner— 
Donee prohibited from transferring property in 
any manner or form—Gift held created only 
limited estate and not absolute estate in favour 
of donee—Donee could not will away property ) 

(’97) 24 Cal 834 (846, 849) : 24 Ind App 76 (PC). 
(Clear dispositive words are not to be controlled 
by any general expression of the intention.) 

1924 Pat 200 (202) [AIR V 11] (DB). (If first 
description is not sufficient, later description 
will restrict the operation of the first part.) 

[See also 1957 Cal 150 (150, 151) [AIR V 44 
C 47] (DB). (Held, that though the expressions 
“putra poutradicramay” and “warishancro- 
may” used frequently in the will indicate a 
bequest in favour of heirs in general, the said 
clause at the end of the will not only limited 
the earlier disposition but clearly brought out 
the intention of the testator to give a limited 
bequest to donee and his children, should he 
- have any children, and the children’s children 
and so on.) 

1952 Mad 784 (785) [AIR V 39]. (But if the 
testator appointed a person as sole trustee 
without words of limitation and there is no 
indication in the document to the contrary, 
the said grant conveys an estate of inheritance. 
But in a case where the will contains other 
directions which are inconsistent with such 
intention, the Court should give effect to his 
real intention.) 

1949 Mad 122 (123, 124) [AIR V 36 C 52]. (Gift 
deed executed by donor in favour of her 
daughter V — Defeasance clause viz,, that on 
failure of issue, property should revert to 
donor — Defeasance clause never came into 
operation since V left issues behind—Deed, 
held, conferred absolute estate on V—Presence 
of such defeasance clause would not limit 
absolute nature of estate.) 

1947 All 288 (290, 291) [AIR V 34 C 114] *. ILR 
(1947) All 403 (DB). (The will must be read as 
whole and the later provisions must be given 
preference if they are inconsistent with the 
earlier ones.) 

1947 Lah 199 (205) [AIR V 34 C 39] (DB). 
(Will providing that testator’s widow would be 
malik of his property and if any sons be born 
to his son .during her lifetime, they would 
after her death be owners of property—Held, 


estate conferred on widow was limited estate.)] 
15a. 1950 Orissa 67 (72) [AIR V 37 C 12] : 51 
Cri L Jour 683 : ILR (1949) 1 Cut 1 (SB). 

(1966) 8 Law Rep 791 (794, 795) (DB). (Opera- 
tive portion in document not inconsistent with 
the preamble—Document is to be construed in 
accordance with its declared object in the pre¬ 
amble—But if coperative portion is in conflict 
with the title or preamble it prevails.) 

IB. 1957 SC 286 (292) [AIR V 44 C 41]: 1956 SCR 
889: ILR (1957) Punj 819. (Government grant— 
Operative part plainly expressed may take 
efiect notwithstanding qualifications in recitals.) 

1948 P C 168 (173) [A I R V 35 C 45] : Pak L R 
(1949) Lah 1. (The operative part of a deed 
cannot be controlled by recitals when the opera¬ 
tive words are clear.) 

(’79) 2 Mad 239 (257) : 7 -Ind App 83 (PC). 
(Intention clear from operative part —The inten¬ 
tion cannot be defeated or controlled because it 
may go beyond what is expressed in the 
recital.) 

1967 Cal 119 (123, 124): [A I R V 54 C 28] 
(DB). (.The operative part, if plainly expressed, 
will take effect notwithstanding qualifications 
in the recitals.) 

(’55) ILR (1S55) 2 Cal 109 (151)(DB). (Construc¬ 
tion of release or relinquishment deed - General 
words in operative part are controlled by the 
recitals ) 

(’54) 1954 B L J R 284 (285) : A I R 1955 NUC 
1591 (DB). (Where the operative part of a sale 
deed stated that a cadastral survey plot (cor¬ 
responding to four municipal survey plots) was 
sold and this description was followed by an 
enumeration cf only three of the four municipal 
survey plots it was held that the principle of 
falsa dtvionsU atio applied.) 

1954 Raj 54 (c6) [AIR V 41 C 26] : ILR (1952) 2 
Raj 322 (DB). 

1949 Cal 174 U77) [AIR V 36 C42] (DB). (Opera¬ 
tive part clear— It prevails over any contrary 

intention suggested by recitals—Settlement deed 

among other terms providing that purchasers 
were to pa) all debts and liabilities of settlor as 
per statement attached—Held on construction of 
deed that non-scheduled creditors of settlor 
were not entitled to recover their debts from 
purchasers under deed or from estate of the 
settlor in their hands.) 

(’49) ILR (1949) 1 Cal 498 (506). (If the opera¬ 
tive part is clear and unambiguous, but there 
is a conflict between it and the intention 
expressed in the recitals, then the conflict can- 
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(4) Where there are two conflicting' descriptions of the subject-matter of a 

grant, or two conflicting parts of the same description, that which is the 

more certain and stable and the least likely to have been inserted in. 

advertently should prevail if it sufficiently identifies the subject. 

matter.(17) In Eastwood v. Asliton[18) Lord Parker of Waddington 
observed as follows : 

“Where there are several descriptions which, when evidence of surrounding facts is 
admitted) are not consistent one with the other, I do not think that there is any general rule 
by which the Court can decide which description ought to prevail. But ceteris paribus it would 
seem that the more detailed and precise the description the more likely it is to accord with the 
real intention of the parties. It was suggested that help might be derived from the maxim 
falsa demonstraUo non nncet. It is clear, however, that this maxim is useless unless and until 
the Court has made up its mind as to which of two or more conflicting descriptions ought under 
the circumstances to be considered the true description. When this is done the false description 
may, of course, be disregarded, and the maxim merely calls attention to this obvious result 
There are in some of the authorities expressions from which it might be inferred that as soon 
as yon h ave a description in a conveyance which, taken in connection with the extrinsic evi- 

1952 Pat 146 (147) [AIR V 39] (DB) 

1951 Pat 315 (318) [AIK V 38 C 69] (DB1 

1943 Cal 122 (123) [AIR V 30] : ILK (1942) 2 Cal 
378 (DB). 

1938 Nag 93 (94) [A I R V 251 : T L R 
(1938) Nag 50. (In a mortgage deed/the actual 
area intended to be mortgaged was correctly 
stated but it was erroneously described as two 
annas eight pies share-Held, description of 

the mortgaged property in terms of fractional 
share was surplusage.) 

If 92 ? (922 ^ AIR V 24]. (Description 
of the boundaries, if it is precise and accurate 
dominates the description of quantity.) 

1943 Cal 122 (123, 124) [AIK V 30] : ILR (1942) 

un^ers ’ 8 l D . eclar . atioQ of acquisition 

under S. 6 , Land Acquisition Act—Text of 

declaration certain - Plan of land attached 

inaccurate — Declaration prevails over plan ) 

1930 Bom 125 (126, 127) [AIR V 17] (DB) (Man 

annexd to deed-Recitals in deed clear — Man 
inaccurate—Recitals prevail.) ^ 

1923 Mad 511 (512) [AIR V 10] (DB). (Words in 
t the body of the document must be read subject 
to more preeise description given, which must 
., b ® 7 0 e “as controlling the general words ) 

293 (308) < DB )- Uf both the boun¬ 
daries and quantity are exact but there is 
divergence between quantity found and quantity 
specified, preference to be given to that deserip^ 
tion which is consistent with intention to be 

t’Qa 1 eC 1 t | d 4 r ° m 0ther P arts of the d ee<k) 

( 94) 18 Bom 283 (288, 289) (DB). (Leadim? 
description and contrary supplementary descrij^ 

[8e« also (’54) Madh B L J 1954 Id C If 77 a 

(775 : AIR 1955 NUC 3038. (As a matter of 

construction where the diagram is contradictory 

to or is repugnant to the terms of the sale deed 
the latter will prevail.)] 

ch'en^ev? 1 ) 915 App Cas 900 (9l2> 9l3 > : 84 L J 

[See also 1934 Nag 280 (281) [AIR V 21].] 


not be put to rest by a forced construction on 
the operative part In that case, the question is 
one of the rectification of the deed and not one 
of construction.) 

1948 Pat 186 (187) [AIR V 35 C 69] (DB). 
(Recitals in a deed of sale cannot be allowed to 
contradict the operative clauses if the latter 
are clear and unambiguous.) 

|1922 Pat 619 (622, 633) [AIRV 9] (SB). (When 
recitals can be utilised for construing a docu¬ 
ment.) 

1941 Pat 472 (474) [AIR v 28], (Operative por- 

tion prevails.) 

1925 Rang 209 (209) [AIR V 12]: 3 Rang 53 (DB). 
1922 Pat 122 (146) [A I R V 9] (DB). (As soon as 
there is an adequate and sufficient definition, 
with convenient certainty, of what is 
intended to pass by the deed, any subsequent 
erroneous addition will not vitiate it ) 

(10) t A .1 E y 3] ; 1 Pat L Jour 581 

(DB). (A mere recital in a deed cannot cut down 

or abridge clear and unambiguous words in the 
operative part.) 

+(’06) 2 Nag L R 57 (59, 60). (Large and general 
words in the operative part may however be 
controlled by the recitals.) 

}rr % B D 275 ( 286 ) : 34 W K (Eng) 752 
(752). 5o L T 114, Re Moon; Ex parte Dawes. (In 

this case the recitals were clear and operative 
part ambiguous). 

1 7 (’57) 1957 Ker L T 825 (826). (Preference 
ought to be given to that element of the descrip¬ 
tion of the subject-matter which is most consis¬ 
tent with the intention of the parties to be 
collected from other parts of the deed, illumined 
if necessary by the surrounding circumstances 
and subsequent conduct of the parties ) 

1956 Pat 349 (353) [AIR V 43 C 88 ] (DB). (If 
there is an existing property accurately descri¬ 
bed and fully described in the schedule, but in 
some respects it is misdescribed, it will be a case 
of misdescription which would be treated as 
mere irregularity.) 

1954 Nag 328 (330) [A I R V 41 C 114] : I L R 
(1954) Nag 634 (DB). 
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dence, fairly identifies a particular parcel or particular parcels of land, that description should 
be adopted and everything subsequently contained in the indenture which in any way conflicts 
with it be rejected as a false demonstration.(18a) There are, however, numerous cases which 
shew that the order in which the conflicting descriptions occur is not at all conclusive.” 

Where there is discrepancy between the area and the boundaries given of 
the subject-matter of a document the normal rule is that the boundaries 
are to be taken as the criterion for determining the properties conveyed, 
and not the area.(19) This is, however, not an invariable rule.(20) Where 


l£*a. Fcr such a case in India see 1923 Cal 669 
(670) [AIR V 10] : 50 Cal 394 (DB). (As soon as 
there is an adequate and sufficient definition 
with convenient certainty of what is intended 
to pass by a deed, a subsequent erroneous addi¬ 
tion will not vitiate it.) 

19. 1948 P C 207 (209) [AIR V 35 C 58]. (State¬ 
ment as to area should be rejected as falsa 
demonstrate — Principle is not restricted to 
cases between vendor and purchaser but applies 
to the construction of a grant by Government.) 
(’64) ILK (1964) Cut 203 (204). 

1963 Mad 147 (148) [AIR V 50 C 55]. 

(’57) ILR (1957) Ker 835 (838, 839). 

A 9 57 Ker 181 (185) [AIR V 44 C 93] : ILR (1957) 
Ker 475 (DB). 

(’55) 1955 Andh W R 659 (664): AIR 1955 NUC 
(Andh» 5841). 

1953 Mad 769 (774) [A I R V 40 C 294] : ILR 
(1952) Mad 682 (DB). (Intention of the parties 
was to sell a parcel of land within well defined 
boundaries—The measurements should be reject¬ 
ed as falsa demonstrate.) 

(’51) ILR (1951) 1 Cal 168 (184, 185) : AIR 1955 
NUC (CaD 1068. 

(’51) 1951 Ker L T 117 (118) (DB). 

1951 Pat 315 (318) [AIR V 38 C 69] (DB). (Sale 
deed — Holding number and boundaries— Con¬ 
flict between — Statement of holding number 
only supplementary and not dominant — All 
land within boundaries stated in deed held to 
have been conveyed under deed.) 

1943 Cal 122 (124) [AIR V 30] : ILR (1942) 2 Cal 
378 (DB). 

1941 Nag oil (312) [AIR V 28] : ILR (1941) Nag 
691. 

]939 Nag 197 (202) [AIR V 26] : ILR (1939) 
Nag 580. 

1939 Rang 396 (398) [AIR V 26] (DB). 

1937 Lab 940 (941) [AIR V 24]. 
p937 Nag 281 (283) [AIR V 24]. 
l933 Rang 24 (25) [AIR V 20]. (Boundaries preci¬ 
sely stated—Statement of measurements treated 
as surplusage.) 

1932 Bom 449 (451) [AIR V 19]. (Wrong survey 
number can be got over by boundaries.) 

929 Pat 49 (50) [AIR V 16] (DB). 

1926 Pat 257 (258) [A I R V 13] (DB). (Discre¬ 
pancy as to subject-matter of sale certificate.) 

1924 Lah 74 (74) [AIR V ll]. (In case of sub¬ 
stantial shortage in area, contract may be 
rescinded.) 

1924 Mad 493 (493) [AIR V ll] (DB). (Bounda¬ 
ries prevail against measurements.) 


1924 Pat 226 (228) [AIR V ll] (DB). (An errone¬ 
ous statement about dimension or quantity will 
not vitiate adequate and sufficient description 
of property intended to pass.) 

1920 Cal 799 (799) [AIR V 7] (DB). (But where 
boundaries are uncertain area must also be 
considered.) 

|1920 Pat 644 (645) [AIR V 7]. 

1920 Lah 322 (323) [AIR V 7]. (Variation bet¬ 
ween measurements and plans-Reliance should 
ordinarily be placed on the latter.) 


1917 Upp Bur 18 (19) [AIR V 4] : 2 Upp Bur Rul 

110 . 

t(’l2) 14 Ind Cas 286 (289) (DB) (Mad). (If the 
description by boundaries is vague, it yields to 
quantity.) 

(’10) 34 Mad 108 (110). (For the application of 
this rule, the boundaries must be precise and 

fippurntp ) 

f(’09) 37 Cal 293 (308) (DB). 

(’02) 15 C P L R 163 (166). 

(’83) 1883 All W N 38 (38) (DB). 

(’80) 5 Bom 208 (213). (Space described by boun¬ 
daries and survey number — Measurement in 
square yards was held a surplusage and of no 
consequence.) 

(’70) 14 Suth W R 117 (117) (DB). (Sale of a 
taluq with a wrong specification of area— Heidi 
the whole area in the taluk passed.) 

[See also 1935 All 662 (663) [AIR V 22]. (Por¬ 
tion of the deed gave boundaries — Another 
portion gave survey number and area which 
did not tally with the boundaries — Heidi 
evidence may be received to show what was 
intended to pass.) 

1931 Cal 596 (598) [AIR V 18]: 58 Cal 676 (DB). 
(Seeming inconsistency between boundaries and 
area—Extrinsic evidence and evidence of user 


>y acts of parties admissible for gathering ln- 

;ention of parties.) - „ 

157) 1957-1 All E R 74 (75), Truckell 

Stock. (Conveyance — Reference to plan 
onveyance of dwelling house — Footings and 
Lves projecting beyond area conveyed as depi- 
ed by plan—Footings and eaves held convey- 
1, even though'not covered by plan.)] 

3. (’57) ILK (1957) Ker S35 (838, 839). (When 
■om the proved circumstances it is clear tna 
le intention of the parties was only to convey 
ic extent mentioned in the document, even 
lough the boundaries would take in a larger 

rea, effect has to be given to their lntentio 
nd the description of the boundaries cannot be 

flowed to prevail.) . • 

33 Pat 60 (61) [AIR ^ 20] (DB). (But l 
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the boundaries given are vague and the area is exactly specified the 
property conveyed will be taken as that described by the area and not 
by the boundaries.(21) 

(5) W here the language of a document is clear and unambiguous, its 
construction cannot be affected by the subsequent(22) or the 


a matter for examination in each case as to 
what was the intention of the parties and under¬ 
standing between them at the time of entering 
into the contract.) 

(’09)2 Ind Cas 123 (125) (DB) (Cal). (True const¬ 
ruction will be to bring several clauses into 
harmony and express real intention.) 

21. ILK (1964) Cut 203 (204). 

+1941 Nag 162 (163) [AIK V 28], 

1934 Cal 851 (851) [AIK V 21]. 

1931 Lah 349 (351) [AIR V 18]. 

(’10) 7 Ind Cas 574 (575)(All). (Quantity of laud 
exactly described — Boundaries uncertain and 
could be applied to entire plot of which only a 
portion sold - Specific area described held passed 
and not the plot covered by boundaries.) 

(’09) 1 Ind Cas 650 (653) (DB) (Cal). (Boundaries 
prevail over area only when boundaries are cer¬ 
tain — If boundaries are uncertain, specified 
quantity within those boundaries passes.) 

[See als) (’58) 1958 Cal L Jour 252 (256) (DB). 
(Where the language of a deed of sale is per¬ 
fectly plain and straightforward, showing both 
the area and the specific plots, no explanation 
is required to show what particular items of 
property were sold.) 

1936 Pat 287 (288) [AIR V 23] (DB). (Discre¬ 
pancy between designation of property in the 
body of grant and its description by bounda¬ 
ries —Designation* of property was held to pre¬ 
vail.)] 

22. 1963 SC 890 (897) [AIR V 50 C 134] : 
(1963) Supp 2 S C R 417. (The course of con¬ 
duct of the parties is of no relevance for the 
construction of a document which is itself un¬ 
ambiguous. AIR 1958 M P 246, Reversed on 
another point.) 

I960 S C 301 (304) [AIR V 47 C 53] : (1960) 2 
bCR 117. 

(6) [AIR V 35 C 2] : ILK (1947) Ear 

(IrC) 327. 

1934 P C 58 (59) [AIR V 21] 61 Ind App 35 : 
61 Cal 313. 

(’03) 30 Cal 738 (752) : 30 Ind App 139 (PC). 

1967 Cal 119 (125) [AIR V 54 C 28] (DB). 

1965 Assam 90 (91) [AIR V 52 C 33]: ILR (1963) 
15 Assam 496. 

(’58) 1958 Cal L Jour 252 (26l) (DB). 

1958 Madh-Pra 246 (254) [AIR V 45 C 92] (DB). 

(Reversed on another point in AIR 1963 S C 
890.) 

[See 1957 All 94 (98) [AIR V 44 C 23] : ILR 
(1954) 2 All 556 (DB). (The subsequent con¬ 
duct of a transferee in dealing with the trans¬ 
ferred property may be relevant only if it is 


of material assistance in establishing the 
nature of the transaction or the intent of the 
transferor in entering into the transaction. 
But the subsequent conduct may also be the 
result of a subsequent change in design in 
which case such subsequent conduct will not 
adversely affect the validity and genuineness 
or minimise or nullify the operat ive effect of 
bona fide transaction made earlier.)] 

1957 Pat 278 (284) [AIR V 44 C 90] : 36 Pat 471 
(DB). (Facts set out fully in document and 
admitted—Party’s opinion about legal effect of 
those facts is of no consequence in construing 
It —Evidence of conduct and acts cf parties is 
inadmissible to show that document is net 
N\hat it. purports to be, although subsequent 
conduct is admissible to prove that deed was 
acted upon.) 

1957 Pat 126 (127) [AIR V 44 C 41]. 

(’56) 1956 Andhra W R 569 (57l) (DB' 

1956 Mad 72 (77) [AIR V 43 C 18] : ILR (1956) 
Mad 867 (DB). ' 

1955 Bom 419 (429) [AIR V 42 C 112* 1 
1954 Pat 586 (589) [AIR V 41 C'lOO] (DB). 
(Terms of document (ancient grant) unambi¬ 
guous Court cannot say that the document 
means something else because parties have gone 

?5. a long time so understanding it.) 

19o2 Vindh Pra 25 (28) [AIR V 39'. 

1947 49 (5I) t AIR V 34 C 14] : ILR (1946) 

Bom 984. 

19 , 4 Q^\ d , 353 < 361 ) t AIR V 33 C 187] : ILR 
(1946) Mad 599 (DB). 

J 943 ^ 81 (82) [AIR V 30 - ILR (1943) Nag 10. 
1941 Oudh 369 (372) [AIR V 28] (DB). (Con¬ 
struction as to a deed of gift-Subsequent con- 

cluct of parties cannot be taken into account to 
ascertain intention of donor ) 

+ 1935 , Nag 35 (41) [AIR V 22] : 31 Nag L R 183 

; . W onl y when after other methods of 
interpretation have been exhausted there re- 
mains a doubt as to the effect of the instru¬ 
ment that it is permissible to give evidence of 

the acts under it as a guide to the intention of 
the parties.) 

1935 All 729 (734) [AIR V 22] (DB). (Per Sulai- 
man L>. j.) 

4934 ?° m 434 < 443 > [AIR v 21] (DB). 

!, 34) 447 Ind Cas 397 (398) (DB) (Oudh). 
monfcT T) (380) [AIR V 20] (DB) - (1>er Beau - 

1926 Bom 209 (212, 213) [AIR V 13] (DB). (Sub- 
equent conduct of the parties in reference to 
the terms of the document can only be evidence 
of the construction they put upon it ) 

+ 925 Mad 471 (472) [I/r V L* (Parties’ un- 

ence the r 8 document should not influ- 

info a™ UDl?SS U gives clue t0 the mean- 
1 g of any expression which is not clear.) 
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prior(23) conduct of the parties. They may, of course, be taken into 
consideration when the instrument is ambiguous.(24) 

1922jCal 300 (301) [AIR V 9] (DB). (Parties (’56) 1956 Andhra W R 569 (571) (DB). (Trans¬ 
acted on erroneous construction of the docu- action whether conditional mortgage or out 

ment The Court was nevertheless bound to and out sale with condition of repurchase de- 

construe the document according to its natural pends on intention of parties when they entered 

meaning in the light of circumstances in which into transaction - Terms of document suscepti- 

it was executed.) ble to more than one interpretation — Subse- 

■*■1921 Cal 750 (752) [AIR V 8 (DB). quent conduct can be looked into to ascertain 

+1920 Cal 270 (270) [AIR V 7] (DB). the intention.) 

1918 Mad 807 (809) [AIR V 5] (DB). (’56) 1956 B L J R 314 (316). (It is open to the 

1922 All 508 (509) [AIR V 9] (DB). (Nothing ex Court to call in aid acts under the deed as a 

post facto can be taken into account in inter- clue to the intention. This principle, however, 

preting an instrument.) does not apply unless there is ambiguity, for 

(’12) 5 Sind L R 107 (120) (DB).’ even usage does not justify deviation from 

(1900) 1900 App Cas .260 (268, 269) : 69 L J Ch terms which are clear and plain.) 

51 6 : 82 L T 429, North Eastern Ely. Co. v. 1955 Bom 419 (429) [A I B V 42 C 112]. (When 
Hastings. (^Relied on in AIR 1934 P C 58.) the WO rds in a 'document are ambiguous they 

23. +1929 PC 34(36) [AIR \ 16]: 56 Ind App 51 *. may be explained by the previous or contem- 
53 Bom 230. (Antecedent communings which poraneous conduct of the parties.) 

led up to the contract cannot be used to explain 1954 Orissa 23 (24) [AIR V 41 C 7] : ILR (1953) 
the contract.) Cut 531 (DB). 

1955 Andh WR 659 (661) : AIR 1955 N U C 1954 Pat 586 (589) [AIR V 41 C 190] (DB). 
5841 (Andh). (Extrinsic evidence of the inten- (Terms of ancient grant ambiguous — Parties 

tion of the parties to a contract of sale from understanding it in a particular way and act- 

declarations and negotiations preceding the ing on this understanding —Court can uphold 

contract is inadmissible to interpret the mean- that construction of deed which justifies long 

ing of the written contract or of the intention usage.) 

of the parties to the transaction.) 1953 Mad 566 (568) [AIR V 40 C 219]. 

1954 Mad 1045 (1048) [AIR V 41 C 365]. 1951 Nag 394 (397) [AIR V 38 C 124] : ILR 

1949 Cal 174 (176) [AIR V 36 C 42] (DB). (When (1950) Nag 50 (DB). 

parties have entered into a formal contract, (’49) 28 Pat 664 (673) (DB). (When the words of 

that contract must not be explained or inter- an ancient instrument are ambiguous the Court 

preted by the antecedent communings or even may call in aid the acts done under it as a 

formal contract which led up to it. This is espe- clue to the intention of parties — li Contempo- 

cially true of a conveyance. AIR 1929 P C 34, ranea expositio est optima es fortissima in 

Bel. on.) . lege”) 

1943 Nag 81 (82) [AIR V 30] : ILR (1943) Nag (’48) 83 Cal L Jour 229 (237, 239) (DB). (Con- 
10. (Antecedent correspondence not to be consi- tract open to different meanings —Conduct of 

dered.'* parties can be referred to elucidate it.) 

1942 Nag 115 (116) [AIR V 29] : ILR (1942),Nag l947 Lah n7 ( 12 6) [A I R V 34 C 25] : I L R 
592 (DB). (The Court cannot take into conside- ( 1946 ) Lah 300 (DB). (Trust, creation of— 

ration the nature of the preliminary negotia- Subsequent conduct can be looked at to show 

tions or previous conversation to contradict or whether trust was created — Subsequent acts 

vary the express and unambiguous terms of a amounting to breach of trust—No inference can 

document.) _ , v , . bs drawn that trust was not created.) 

1938 Bom 125 (128) [AIR V 25] (DB). (Negotia- l946 Ca l 441 (443) [AIR V 33 C 98] (DB). 

tion or correspondence prior to the document.) l946 j^Iad 353 ( 3 $!) [A I R V 33 C 187] : I L R 

[But see 1925 Mad 471 (472) [AIR V 12]. (Prior (1946) Mad 599 (DB). 
conduct or conduct at the time of the execu- ( 1937 ) 20 Nag L Jour -39 (41, 42). (Sale deed — 

tion of the document may be of some evi- Description 0 of property closing with words 

dence.)] “excluding Sir and Khudkasht” — Subsequent 

24. 1950 S C 15 (21) [A I R V 37 C 5] : I L R dealing of parties was taken into consideration 

(1951) 1 Cal 511 : 1950 S C R 30. (Per Maha- for determining whether proprietary rights 

jan J. — Extrinsic evidence to determine the were retained or only cultivating rights weie 

effect of an instrument is permissible where retained.) . 

there remains a doubt as to its true meaning. 1936 Nag 168 (169) [A I R V 23] : I L R (1 
Evidence of the acts done under it is a guide to Nag 60. (Conduct of the parties was ta *en 

the intention of the parties in such a case and into consideration for the purpose of e er 

particularly when acts are done shortly after mining whether an alleged lease of sir e 

the date of the instrument.) for 99 years, comprised only the cultlva ng 

1967 Cal 119 (125) [AIR V 54 C 28] (DB). rights in them or both proprietary and culti- 

(’59) 63 Cal W N 590 (593) (DB). vating rights.) , o _ 7 T t> i qq 

1957 All 94 (98) [AIR V 44 C 23] : ILR (1954) 2 1935 Nag 35 (41) [A I R V 22j : .31 Nag LK iw. 

All 556 (DB). (In the construction of ancient grants and 
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(6) An ambiguous document should be so construed as to make it accord 
with the law rather than to make it conflict with it.(25) The Court must 
lean towards an interpretation which does not invalidate the document 
provided such an interpretation can be reasonably justified on a natural 
construction of the terms thereof. (25a) 

(6a) An interpretation which would be contrary to the dominant intention 

of the parties should not be accepted unless the words compel the Court 
to do so.(25b) 


deeds, Court can call in aid acts done undei 
the deed as a clue to the intention.) 

.1935 Oudh 209 (212) [AIR V 22]: 10 Luck 307 (DB) 
1934 Lah 39 (41) [AIR V 21] : 15 Lah 270 (DB). 
(Acts, statements of parties and also adminis* 
trative records of property.) 

1932 Mad 689 (691) [AIR V 19] (DB). 

1931 M a d 404 (416) [AIRY 18] : 54 ;Mad 269 
(DB). 

+1928 All 34 (37) [AIR V 15] (DB'. 

1928 Pat 225 (226) [A I R' V 15] (DB). (Only 

after every other means to construe a deed has 
been exhausted.) 

1925 Cal 346 (351) [AIR V 12] (DB1. 

1925 Oudh 264 (266) [AIR V 12], '(Wajib-ul-arz 
construed.) 

^24 Rang 283(287) , r AIR V 11 ]: 2 Rang 253(DB\ 
1921 Cal 750 (752) [AIR V 81 (DB'. V 

+1919 Cal 542 (544) [AIR V 6 ] (DB). (In case of 

ambiguity, there is no better way of seeing 

what the parties intended than seeing what 
they did.) 

(’12) 16 Ind Cas 376 (377^ (DB) (Cal). 

( 13 20 Ind Cas 332 (335) (DB) (Cal). 

(13) 21 Ind Cas 204 (206) ^DB) (Cal). (Subse¬ 
quent conduct.) 

{’73) 19 Suth W R 432 (433) (DB). (Conduct 

immediately after the document, and not long 

after and independent of the deed, is to be con- 
sidered.) 

<’ 67 > 2 150 , (150 > (DB) - (Intention may be 

gathered from the conduct of parties, and effect 

given to a grant before the commencement of the 
dispute under litigation.) 

,t V e oqff°T 1 T 9 i 2 / Tn aV C ° 277 (281 » 286 ) [AIR 
v 39J ILR (1951) Trav-Co 840 (DB). (In 

order to find out whether the document was a 

partition deed or maintenance deed, due 

weight has to be given to the evidence as to 

how the parties to the document understood it 
and acted upon it.) 

1951 Hutch 42 (43) [A IR V 38 C 38]. (I n the 
case oi a latent ambiguity in a document the 
construction put on a document by the par¬ 
ties themselves is the one which may safely 
be adopted.) J 

1949 Pat 197 (202) [A I R V 36 C 60] : 26 Pat 
717 ( DB). (Where the original title deed evi¬ 
dencing a grant is not forthcoming, evidence 
of subsequent dealings with the property mav 
be admissible to show the nature of the grant*) 
1946 Pat 447 (455) [A I R V 33 C 153] (DB). 
(In the case of ancient deed whose words are 
not clear or are ambiguous, evidence is ad¬ 
missible as to the interpretation placed upon 


ancient documents by persons who lived at 
the time of the execution of the documents or 
at a time not remote from its execution.)] 

25. 1950 P C 34 (36) [AIR V 37 C 16] : 77 Ind 
App 33 : ILR (1950) Mad 862. (Deed of adoption 
executed by widow in French India - Adoption 
to Hindu widow permissible under French Law 
—Interpretation doubtful — Deed must be con¬ 
strued as a document executed in contemplation 
of the law of the widow’s domicile, namely the 
French law.) 

t(’01) 23 All 181 (190): 28 Ind App 35 (PC). 
(Construction of a mortgage decree.) 

1937 Cal 167 (168) [A I R V 24] : I L R (1937) 1 
Cal 690 DB). (Two possible constructions — 
Law favours construction making deed valid.) 

11933 Bom 87 ( 88 ) [A I R V 20] (DB). (But this 
purpose should not be effected by giving the 
language used by the parties a meaning other 
than it naturally bears.) 

1932 Sind 217 (219) [AIRY 19] : 26 Sind L R 
377 (DB). 

1929 Lah 812 (813)[AIR V 16 ]: 10 Lah 381 (DB). 
if >e ^(’97)18 All 39 (49): 23 Ind App 138 (PC). 
(It is more reasonable to ascribe to the parties 
the intention to make a perfect contract rather 
than an imperfect one.) 

1936 Lah 587 (589) [A I R V 23]. (A construc¬ 
tion so as to promote substantial justice 
and not to deprive under the law of limitation 
the plaintiff of what was justly due to him, 
was adopted.)] 

25a. 1956 Bom 74 (75) [A I R V 43 C 16] : ILR 
(1955) Bom 1083 (DB). (The inclination of 
the Court in construing a contract must be in 
favour of validating rather than avoiding a con¬ 
tract. When a law makes a contract void the 

Court must strictly construe the provisions of 
that law.) 

? (1954) 6 Assam 18 (28) : A I R 1955 
N U C 3639 (DB). 

[See also 1955 Assam 81 (84) [A IR V 42 C 17], 
(In construing a will endeavour should be 
made to give effect to the document as far as 
possible and not to adopt a construction which 
may have the effect of defeating it.) 

1954 Nag 328 (330) [A I R V 41 C 114] : I L R 
(1954) Nag ^634 (DB). (Courts must construe 
contracts, l ut res viagis valeat quain pcreat, 

l.e. that it may be made to operate rather 
than be inefficient.)] 

25b. (*54) 1954 Andh L T (Civil) 35 (40) : AIR 

1955 N U C 3608. K ' 

(’46) 14 I T R 277 (286) (DB) (Lah). 
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(7) Deeds and contracts of the people of India ought to be liberally construed; 
the form of expression, the literal sense, is mot so much to be regarded 

/ q \ rT i 6 ieal meaning of the Parties which'the transaction discloses.(26) 
The legal nature of a document must be determined by its contents and 

not by the value of the stamps affixed to it or paid for it,(27) or by the- 
name given to it by the parties.(28) 


Q [AIR V 46 C 85] : (1959) 

Supp (2) S C R 107. (A document executed by 
laymen without legal assistance must be con¬ 
strued liberally without recourse to technical 
considerations.) 

8 C 293 (301) [AIR V 38 C 50] : 1951 SCR 
1125 : I L R (1952) 2 Cal 209. (The technical 
rules of interpretation of provisos and exceptions 
with reference to their scope and legal effect 
adopted in construing statutes should not 
ordinarily be imported in interpreting deeds 

e -° Uted by la .vmen. 1949 Cal 
[AIK \ 3oj Reversed on another point ) 

I, 9 15 P C 18 (19) [AIR V 2] : 37 All 869. 

(^.IBSuthW R 359 (364, 370) : Ind App Supp 

yol.47(PC). (Benignant construction should 

be adopted.) 

+ W 8 R81 (PC°)° Ind APP 393 (411 ’ 412) : 18 Suth 
1955 Bom 419 (425) [AIR V 42 C 112]. '< 

1 ^Lah 117 (130, 131) [AIR V 34 C 25] : I L R 

U946) Lah 300 (DB). (Regard should be had 

to the ellect rather than the language of the 
deed.) 

19 .tl 45 (58) [A 1 K V 34 C 17] : 21 Luck 

4oo 

1916 Cal 843 (856) [AIR V 3] (FB). 

1935 Cal 659 (661) [AIR V 22] (DB). (Mere form 
of instrument is a delusive guide to the inten¬ 
tion of the parties.) 

193 4 Cal 379 (383) [AIR V 21] : 61 Cal 106 (DB). 
(Notions present to Hindu testator differ from 
those of English testator though words used 
by both are similar.) 

1927 Sind 62 (64) [AIR V 14] (DB) 

229 (230) [A IR V 2] : 40 Bom 74 
(DB). (6 Moo Ind App 393 (PC), Foil.) 

(’09) 33 Bom 53 (65, 66) (DB). ' 

(’12) 16 Ind Cas 561 (563) (Bom). 
f( 11) 14 Oudh Cas 189 (191). (Reasonable inten- 
tlon shall be construed though words sound to 
contrary meaning.) 

(’08) 32 Bom 386 (390) (DB). 
l See also 1952 Cal 705 (710) [A I R V 39] (DB). 
(It is a fundamental rule of construction that 
the liberal sense of the words used by the 
settlor should be accepted and that in case of 
doubt, that interpretation should be accepted 
which accords most with the expressed inten¬ 
tion of the settlor appearing from the deed.) 
1950 Pat 218 (220) [AIR V 37 C 54] : 29 Pat 
209 (DB). (Meaning of every word in an Indian 
will must always depend upon the setting in 
which it is placed, the subject to which it is re¬ 
lated and the locality of the testator from which 
it may receive its true shade of meaning.)] 

1936 Mad 528 (529) [AIR V 23]. (The Court 


should place itself in the position of the parties 
to ascertain in the best way it can what was 
the intention of the parties when they entered 
into the transaction.) 

1936 Lah 234 (234) [A I R V 23], (Question 
whether a transaction is a sale or exchange has 
to be decided by looking at its substance.)] 

27 . 1966 SC 337 (339) [A I R V 53 C 68]. 
(Amount of stamp paid on a deed, though rele- 
vant is not conclusive on the question of con¬ 
struction.) 

(’56) I L R (1956) Cut 59 (64) : A I R 1955 N U C 
8420 (DB). 

1954 Punj 116 (117) [AIR V 41 C 55]. 

1952 Trav Co 277 (286) [AIR V 39] : ILR (1951) 
Trav Co 840 (DB). 

1916 Mad 601 (602) [AIR V 3] : 38 Mad 134 (DB). 
(Question in this case was whether the power- 
of-attorney which was executed on stamp paper 
of the value of one rupee, was merely for that 
reason ;a special and not a general power-of- 
attorney.) 

[See also 1954 Cal 179 (183) [A I R V 41 C 67]. 

(Held , that the fact of affixing of stamps on 
the back of the contract according to the 
requirements of Art. 43 of Sch. I of the Stamp 
Act read with R. 17 (f> of the Rules made it 
quite clear that the document was intended to 
have the appearance of a Broker’s Note.)] 

28 . 1966 S C 337 (339) [AIR V 53 C 68]. (The 
nomenclature of a deed, though relevant, is not 
conclusive on the question of construction.) 

1959 S C 620 (625) [AIR V 46 C 85] : 1959 
Supp (2) S C R 107. (The heading of the docu¬ 
ment, though relevant, would not determine its- 
character j 

1958 S C 532 (535) [AIR V 45 C 79] : 1959 SCR 
265. (True nature of a document cannot be 
disguised by labelling it something else.) 

1921 P C 89 (90)[AIR V 8]. (Calling a document 
a will does not make it so.) 

1940 Pat 633 (641) [AIR V 27] : 20 Pat 13 (SB). 
(Deed called lease held to be a sale.) 

1967 Him Pra 29 (31, 32) [AIR V 54 C 9]. 
(Name given by parties to a document is not 
conclusive as to its real legal nature and effect 
— Where language used in the document 13 
unambiguous and clear real nature of the docu¬ 
ment is to be determined by its contents, un¬ 
influenced b} 7 any intention of the parties.) 

1967 Mad 227 (228) [AIR V 54 C 68] : 61 I T B 
474 : ILR (1966) 2 Mad 590 (DB). 

1965 Assam 90 (91) [AIR V 52 C 33]: ILR (1963) 

15 Assam 496. (Simply because a document 
describes a transaction as sale, this by itself 
can raise no presumption that the transaction is 
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a sale. The form in which the deed is clothed 
is not decisive.) 

( 64) ILR (1964) Cut 229 (234). (To ascertain 
whether a document creates a licence or a lease, 
the substance of the document must be pre¬ 
ferred to the form. The real test is the inten¬ 
tion of the parties.) 

(’63) 1963 Jab L Jour 744 (745). (It is the 
. ^ so much the form, which deter¬ 

mines the nature of the transaction which is 
deposited in it. The Court is entitled to hold 

* 1^ appears from the deed 

is,only a legal mask for quite another sort of 
transaction; it must clear off the mask to see 
the real face of the transaction notwithstanding 
that the mask is legally perfect in itself. Ful” 
fiiment of certain formalities and the apparent 
form of the document cannot save the veil 

being torn off and discarded. The true nature 
of a document cannot be disguised by labelling 
it something else.) ° 

94 (") [Alii V 49 C 25] : ILK 
(1961) 1 Andh Pra 579 (DB). 

ILR (I960) Mad 955 (964). 

(’6 1 ) 1961-2 Mad L Jour 265 (269) (DB). (Even 
though a deed may be styled as a ‘release deed’ 
it the intention to transfer any right of the 
executant in the subject-matter of* the deed is 
clear, the document could be treated as con¬ 
veyance effectively transferring the rights of 
the executant.) ° 

T T 773 fin) 22 : 1959 Ker L J 912 : 1959 Ker 

SK (DB). tAIE V 45 C 108] : ILR 

1957 Andh Pra 288 (290) [AIR V 44 C 961. 
(A document, though styled as a release can be 
treated as a conveyance if it appears clearly 
t at the intention of the executant of the 
document was to transfer his rights.) 

57 u ( 1 576) [AIR V 43 C 224], (Docu- 
ment described as ‘Mudat Kharedi Khaf or as 

tn C h» d 'ff 01 ? R i Sale feed—Transaction intended 

sale ) eHeCted was hcld a mortgage and not a 

^nuc 19 ^ 1 L iP° ur n 98 (110): AIR 1955 
NUC 2447 (DB). (Per Bamaswami J. — Des¬ 
cription of a document will not make a main¬ 
tenance arrangement into a partition arrange¬ 
ment or vice versa.) b 

(’55) 1955-2 Mad L Jour 180 (183, 184)* ATR 

1955 NUC 4542. (Document termed a “will” 

but containing gift in praesenti - Document 
held gift.) 

1954 All 195 (196) [AIR V 41 C 108]. (It is 

not the garb with which parties clothe the 

transaction but it is the spirit permeating the 

transaction that should be the determining 
factor.) b 


1954 Bhopal 17 (19) [AIR V 41 C 6\ 

J 

1954 B 0 *’ 1 370 (374) [AIR V 41 C 107] : ILR 
(1954) Bom 615 (DB). (Substance of transaction 
appearing to be lease — Transaction clothed to 
appear as licence by use of ingenious word — 
Iransaction is lease.) 

J 

1954 Mad 161 (164) [AIR V 41 C 62". 

1954 Punj 115 (115) [AIR V 41 C 54], 

19 , 5 q-,iT T ‘ C °r 277 < 284 > 286 -' [AIR V 39] : ILR 
U9ol) 1 rav-Co 840 (DB). 

(’48) 1 Sau L Ii 25 (26). (In construing n docu¬ 
ment what matters is the real wording and 
meaning of the document and merely callin’ it 
an agreement will not make it an a’leemciR if 
leally and substantially it is a partition deed.) 


( 47) 52 Mys H C R 187 (198) (Dll . Document 
described as settlement held to be gift deed.) 

1946 Oudh 247 (249) [AIR V 33 C 78]. (The 
fact that a deed is described as a partition deed 
is no bar to treat the deed a- evincing a 
family settlement, when the expressions in the 

deed itself point to its being a family settle- 

ment.) 

# 

1 "! ! . A1 |, 56 (60) [AIR V 28] . jlr 1941) All 17 
(In order to ascertain the real character 
of a document one has to look to the terms of 

the deed, and the description of the document 

given by the executant cannot be an infallible 
guide.) 

1 ^l 1 | P( ? Udh i 12 , ( 1 4) [AIR V 1 Transaction 
called perpetual lease was held to be a sale.) 

1344 198 (200) [AIR V 28], (Deed called 

lease held to be mortgage.) 

ffi 225 > [AIE V 2? - 1: ILR < 4949 > 

1 f 9 DRl Ca k 5 f. (560) tAIR V 23 J : 63 Cal 1098 

(DB). (Substance and not the form of the 
document should be looked into.) 

1936 Mad 918 (918) [AIR V 23], (In order to 

the nature of the document one must 

description 8 ) S “ Ce and n0t t0 itS f ° rm or 

19 67 C ^r 381 < i 382, 384) f A 1 E v 20] : 60 Cal 

action l X f a f gl ?u not u does not contr °l the trans¬ 
action set forth in the document.) 

1933 Lah 517 (518) [AIR V 20]. 

t 1933 Mad 795 (796) [A I R V 20" (DB) (Snh- 

stance and not merely form or colour of trans¬ 
action should be looked into ) 

'SSHisa'-s; 
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(9) The general rule is that the same meaning must be given to an expres¬ 
sion in every part of a document in which it occurs.(29) But this rule 
is not invariable. A difficulty or ambiguity may be solved by adopting 
different meanings.(30) 

(10) The construction of a document cannot be altered or wrested to some¬ 

thing different from the plain meaning in order to escape from what 
may seem to be the harsh consequences ofithe law.(31) 

(11) Government grants must be construed in favour of the Government.(32) 

This rule is in the nature of a rule of substantive law and its scope is 
that whereas the transferee from a subject acquires, unless the contrary 
appears, all the rights which the transferor has in the property as 
enacted by this section, a grantee from the Government gets only what 
is granted by the deed and nothing passes by implication.(32a) The 
general rule that the Government grants should be construed in favour 


to his writing cannot be eliminated from con¬ 
sideration.) 

*1928 Mad 349 (350) [AIRV15] (DB). (The 
name by which the instrument is called by the 
maker must bo -borne in mind and should not 
lightly be brushed aside; but it is not conclu¬ 
sive.) 

11925 Cal 370 (372) [A I R V 12]. (Document 
styled as ‘amaldari’ was construed as a lease 
and was held to be inadmissible without regis¬ 
tration.) 

1922 Oudh 42 (43, 44) [A I R V 9] (DB). (Name 
‘perpetual lease’ was held not to exclude the 
presumption of absolute ownership where 
‘akhtyarat bator malikana’ was conferred by 
the deed.) 

1921 Cal 741 (743) [AIR V 8] ; 48 Cal 359 (DB). 
1921 Oudh 254 (255) [AIRY 8]. (Document 
styled as ‘patta instimrari’ was held to confer 
complete underproprietary title.) 

1914 Oudh 366 (366) [A I R V l]. (Transaction 
styled as sale was construed as a mortgage by 
conditional sale.) 

(’05) 29 Bom 19 (28) (DB). (Do.) 

(’04) 6 Bom L R 630 (631) (DBl 
(1865) 3 Suth W R 200 (204) (DB). (Document 
styled as “will” construed as a gift.) 

[See 1956 Mad 248 (249) [A I R V 43 C 78]. 
(Deed termed as settlement and registered — 
Beneficial interest postponed — Deed held was 
settlement and not will.) 

Also see S. 58, Note 12 and S. 105, Note 14. 

29. f 1928 P C 115 (116) [AIR V 15]. 

(’59) I L.R 1,1959) Mad 601 (618) (DB). (Unless 
there is something repugnant in the context.) 
(’49) ILR (1949) 1 Cal 498 (505). (Unless it is 
clearly repugnant to or excluded by the con¬ 
text.) 

1947 Oudh 17 (19) [A I R V 34 C 9] : 21 Luck 
539 (DB . 

1938 Oudh 140 (145) [A I R V 25] : 14 Luck 89 
(FB). (Different meaning may be given if there 
are reasons to do it.) 

1939 Mad 614 (620, 629) [AIR V 26] : ILR (1939) 
Mad 622 (DB\ 

+ 1933 Oudh 182 (185, 187) [AIRY 20] : 8 Luck- 


354 (DB). (“Lawalad” w r as construed as mean¬ 
ing “sonless” at one place and “issueless” at 
other.) 

1927 All 228 (230) [AIR Y 14] (DB). 

30. 1928 P C 115 (116) [AIR V 15]. 

1949 F C 106 (110) [AIR V 36 C 18] : 1949 F C R 
36 : ILR (1950) 1 Cal 209. (Where in a clause 
in a deed, the expression to be construed also 
appears in the clause following and both have 
been used in different contexts, with different 
objects and not necessarily having the same 
meaning it cannot be said that the words being 
unambiguous no question of interpretation, 
strictly speaking, arises.) 

1947 Oudh 17 (19) [AIR V 34 C 9] : 21 Luck 539 
(DB). (Different meanings can be attached 
where there are reasons for so doing.) 

3 1 . 1949 F C 106 (109) [AIR V 36 C 18] : 1949 
F C R 36 : ILR (1950) 1 Cal 209. 

1916 Cal 775 (781) [AIR V 3] (DB). 

*(1880) 5 App Cas 714 (719): 50 L J*Ch 57 : 43 
L T 449 : 29 W R (Eng) 1, Pearks v. Mosley, 

[See also 1954 Assam 45 (48) [AIR V 41 C 10]: 
ILR (1953) 5 Assam 94. (Plain terms of con¬ 
tract should not be ignored or altered merely 
because they appear to be unreasonable.) 

1938 Cal 490 (493* [A I R V 25]. (Deed must be 
construed in the light of what it purports to 
say and its legal consequences.)] 

32. 1916 Mad 186 (191) [AIR V 3] (FB). 

1947 Nag 95 (100) [AIR V 34 C 31] : I L R (1946) 
Nag 766 (DB). (A grant must necessarily be 
construed according to its own terms and in 
the light of its own attendant circumstances.) 

1925 Bom 12 (17) [AIR V 12] : 49 Bom 99 (DB). 
(’88) 12 Bom 534 (544) (DB). 

(’75) 1875 Bom P J 325. (Grant in favour of 
Khot— Khot was held not entitled to cut wood.) 
[See also (’79) 4 Bom 264 (274) : 7 Ind App 5o 

(PC). 

32a. 1955 S C 298 (307) [AIR V 42 C 53] : 1955 
SCR 1311. (When the grant is embodied in a 
deed the question ultimately reduces itself to a 
determination of what was granted there¬ 
under.) 
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of the Government is capable of important relaxations in favour of the 
subject. Thus, where the grant is for valuable consideration, it i 3 
construed in favour of the grantee for the honour of the Government 
and where two constructions are possible, one valid and the other void, 
that which is valid ought to be preferred, for the honour of the Govern¬ 
ment ought to be more regarded than the Government’s profits.(82b) 
All other grants must be construed in favour of the grantee.(BB) 

(lla) The rule of construction applicable to ordinary agreements between 

parties does not apply to treaties or agreements between two sovereign 

States having for their object cession of jurisdiction for the purpose of 
the governance of territory.(33a) 

(12) The language of one document does not afford much assistance to the 
construction of another.(34) But it has been held that documents which 


1957 S C 286 (292) [AIK V 44 C 41] : 1956 
S C R 889 : ILR (1957) Punj 819. 

33 (’5S) 1958 Cal L Jour 252 (260) (DB). 
(Words of a deed executed for valuable con¬ 
sideration are to be construed, as far as they 
properly may, in favour of the grantee but 
subject always to the general rule that the 

terms must be construed in accordance with the 
express intention.) 

•.(’47) 1947 All W R (HC) 284 (287). (Particularlv 
so where the grantee is a public body and the 
grant is intended for the benefit of the public.) 
1939 Mad 802 (803) [AIR V 26] (DB). 

t (’38) 42 Cal W N 937 (939b (Where the dis¬ 
pute is whether a document is conveyance or a 
declaration of trust the Court ought to find an 
out and out conveyance.) 

1937 690 (DB) 168) (AIR V 24 1 : 1 h R ( 1937 ) 1 

1922 Pat 122'(145) [A I R V 9] (DB). (Whore 
doubt can be removed by construing a deed ad¬ 
versely to the grantor, this will be done espe¬ 
cially where the deed is for valuable considera- 
tion.) 

1920 Nag 206 (206) [A I R V 7], (In other words 
the maxim verba chartarum fortius accipiuntur 
contra proferentem is applicable.) 

1916 All 251 (252) [AIR V 3] (DB). 

V 121 , 17 ^M 94 (4961 (DB) (Cal). (Deeds 

for \aluable consideration.) 

(’07, 11 Cal W N 809 (811) (DB). (Doubtful 
grants.) 

(1875) 44 L J Ch 514 (519): 32 L T 363 : 23 W R 
(hng) 514, Wood v. Saunders. 

•33a. 1950 Orissa 67 (71,73,74) [A I R V 37 
C 12 : : I L R (1949) 1 Cut 1 : 51 Cri L Jour 683 
(SB.'. (Agreements in such cases being acts of 
state cannot be scrutinised in the light of the 
pi lnr- 1 pies of Municipal Law. Such agreements 
are not reached in the exercise of the recogni¬ 
tion of legal right or under colour of le*al 
right.) ° 

34. 1953 S C 304 (306) [AIR V 40 C 7l] : 1953 
S C R 848. (Will —Rules of construction br 
analogy is a dangerous one to follow in constru 
ing wills differently worded and executed 
different surroundings.) 

1951 S C 103 (105) [AIR V 38 C 13] : 1950 SCR 


in 


949. (It is ?seldom profitable to compare the 
words of one will with those of another or to 
attempt to find out to which of the wills, upon 
which decisions have been given in reported 
cases, the will in question approximates closelv ) 
1950 S C 15 (22) [AIR V 37 C 5]: 1950 SCR 30 • 
I L R (1951) 1 Cal 511. (Per Mahajan J. Unless 
the language of two documents is identical, an 
interpretation placed on one document is no 
authority for the proposition that a document 
differently drafted, though using partially 

similar language, should be similarly inter¬ 
preted.) 

(’05) 27 All 383 (391) : 32 Ind App 135 : 8 Oudh 
Cas 270 (PC). (Especially when they are not in 
any sense parts of the same transaction or not 
even contemporaneous.) 

(1900) 24 Mad 214 (218) : 27 Ind App 162 (165) 

(PC). 

1959 Madh Pra 151 (161, 162) [A I R V 46 C 52] 
(FB). (But the general principle underlying the 
cases can be looked into and applied ) 

1943 All 337 (339) [AIR V 30] : ILR (1943) All 
802 (FB). 

19 38 Ondh 140 (145) [AIR V 25] : 14 Luck 89 
(FB). 

(’04)31 Cal 195 (201) (SB). (Judicial decisions 
are not infalliblo guide when particular docu¬ 
ment is to be construed.) 

(1966) 8 Law Rep 7«1 (798) (DB) 

1965 Orissa 121 (122) [AIR V 52 C 441. (Unless 
., 1 “® terms are exactly similar to each other.) 

( o9) ILR (1959) Mad 601 ( 611 ) (DB) 

1957 Cal 217 (220) [AIR V 44 C 66 ]. (On the ques¬ 
tion of construction of similar leases the deci¬ 
sions are binding as far as they (a) lay down 
canons of construction and (b) state the mean¬ 
ing of words and phrases which have become 
terms of art.) 

1957 Mad 558 (559) [AIR V 44 C 162] (DB) 

1957 Pat 278 (283, 284) [AIR V 44 C 90]: 36 Pat 
4/1 (DB). (Subsequent deed not between ori¬ 
ginal lessor and lessee but between succossor-in- 
lnterest of original lessor and a stranger chal¬ 
lenged — This deed cannot explain the first 
document not contemporaneous but evidencing 

land ™)* 6 transactlon though in respect of same 
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(’56) (1956) i Mad L Jour 98 (104): AIR 1955 
N U C 2447 (DB). 

(’55) 1955 All W R (HC) 459 (461) : AIR 1955 
NUC 1704 (DB). 

(’55) 1955 Ker L Tim 148 (150): AIR 1955 NUC 
2562 (DB). (It is, however, useful to keep in 
view the guiding principles adopted in decided 
cases in determining the guestion whether a 
particular instrument is a gift or a will.) 

(’55) 1955 BUR 93 (95) : AIR 1955 NUC 
3239 (DB). (It is hardly likely for two instru¬ 
ments to be exactly alike although many of the 
recitals contained in both may be similar ) 

1954 Pat 586 (590) [AIR V 41 C 190] (DB),(Deci- 
sions based upon the construction of another 
document couched in similar but not the same 
language are not binding as an authority.) 

1953 Madh Bha 143 (144) [AIR V 40 C 49] (DB). 
(Deed whether mortgage or sale — Little'assist- 
ance can be derived from decided cases.) 

1953 Mad 566 (568) [AIR V 40 C 219]. (Decisions 
may serve as useful guide if they contain 
general rules of construction.) 

1952 Nag 327 (328) [A I R V 39] : I L R (1953) 
Nag 170 (DB).(Unless they are exactly similar.) 
1952 Trav-Co 277 (279) [AIR V 39]: I L R(1951) 
Trav-Co 840 (DB). (It may not be profitable to 
lely upon .other documents which, themselves 
ambiguous in their nature have become the 
subject-matter of judicial decisions, though the 
legal principles enunciated in such pronounce¬ 
ments may be of utility for the purpose of 
guidance.) 

1951 Him Pra 69 (72) [AIR V 38 C 23]. (Construc¬ 
tion of deed of adoption.) 

1951 Mad 318 (320) [AIR V 38 C 81]. (But where 
Court lays down a principle of interpretation of 
certain words and expressions on basis of a 
decision of higher authority, that principle of 
interpretation must be treated as binding, 
unless on other relevant facts and circum¬ 
stances the principle is to be denied the effect, 
which it must otherwise have.) 

1951 Pat 254 (259) [AIR V 38 C 52] : 30 Pat 613 
(DB). (Decisions based upon the construction of 
another document, couched in similar but not 
the same language, is not binding as an autho¬ 
rity.) 

(’50) (1950) 2 Mad L Jour 239 (243) (DB). 

(’50) 2 Pepsu L R 584 (589) (DB). (Will — In 
construing a particular document it is not neces¬ 
sary to refer to decided cases as each case has 
to be decided on its own facts.) 

1950 Raj 25 (26) [A I R V 37 C 10] (DB). (It is 
unsafe to rely on the construction made of a 
different document executed under different 
circumstances although some of the words in 
the two documents may be the same.) 

(’49)1 L R (1949) All 368 (378) (DB). (Other 
documents, while helping to a certain extent 
in elucidating the meaning of the words used, 
cannot be authorities for construing words used 
in a particular context in a will which the 
Court has to construe.) 

1949 Cal 278 (281) [AIR V 36 C 85]. (Each docu¬ 
ment has to be construed in accordance with 


the language used and with due regard to the- 
surrounding circumstances—It is the duty of a 
Judge to ascertain the construction of a docu¬ 
ment before him and not act on a construction 
put by another Judge upon an instrument 
perhaps similar but net the same—Reversed on 
another point in AIR 1951 S C 293.) 

(’49) 1949 Ker L Tim 103 (111) (DB). (Document 
is not to be construed with reference to autho¬ 
rities as to how a similar document was cons¬ 
trued in other cases.) 

1948 All 81 (85) [AIR V 35 C 38] : I L R (1947) 
All 556 (DB). (Will.) 

1948 Oudh 9 (14) [AIR V 35 C 3] : 22 Luck 308 
(DB). 

1947 Oudh 45 (57) [A I B V 34 C 17] : 21 Luck 
463 (DB). 

1946 Cal 55 (59) [AIB V 33 C 17] : I L P. (1946) 

1 Cal 1 (DB). (Unless there be a case construing 
a will expressed in identical language the only 
cases to which reference may legitimately and 
usefully be made are those in which some 
principle of construction is laid down.) 

1946 Oudh 20 (23) [AIR V 33 C 10]. 

1939 Oudh 257 (264) [AIR V 26] : 14 Luck 723 
(DB). 

1938 Bom 125 (128) [AIR V 25] (DB). 

1938 Pat 585 (588) [AIR V 25]: 17 Pat 737 (DB). 

+1937 Oudh 490 (492) [AIR V 24] : 13 Luck 577. 

1937 Pat 616 (616) [AIR V 24], 

1935 All 43 (45) [AIR V 22] (DB). 

1935 Cal 656 (658) [AIR V 12] (DB). (Language 
of one document not in suit cannot be called to 
construe the document in suit.) 

1935 Nag 35 (39) [AIR V 22] : 31 Nag L R 188 
(DB). 

(’36) 160 Ind Cas 632 (634) (Nag). (The reason 
for such a rule is that every document varies in 
so many particulars, that no two documents 
are hardly found to be identical.) 

+1933 Oudh 182 (187) [AIR V 20] : 8 Luck 354 
(DB). (Each case should be determined on its 
own circumstances.) 

1929 All 908 (909) [AIR V 16] (DB). (Specially 
where the languages, though similar, are no 
identical.) 

1929 Cal 166 (167) [AIR V 16] (DB). 

1928 Mad 648 (651) [AIR V 15]. . T n 

1928 Sind 45 (46) [AIR V 15] : 22 Sind L B 11* 

(DB). (Unless the language of the documents lb 

identically the same.) „ _ 

1927 Mad *357 (358) [AIR V 14]. (When two 
different plots are sold under two different 
documents, it is not reasonable to ask tne 
Court to read the terms of one document into 


lother.) __. 

!5 Cal 1248 (1249) [AIR V 12] (DB). 

!5 Mad 471 (472) [AIR V 12]. 

4 Oudh 255 (258) [AIR Vll (Two deed* 

rming one transaction. One can be referred 
r construing the other.) 

6 Oudh 329 (331) [AIR V 3]. 

!) 18 Ind Cas 127 1127) (Oudh). 

!) 15 Ind Cas 851 (851) (All). 

) 9 Ind Cas 223 (223) (DB) (Cal). 
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have come into existence at the same time affecting the same transaction 

should be read together and so construed as to avoid conflict as far as 
possible.(84aa) 

(12a) In the absence of the deed evidencing a transaction, it is unsafe to infer 
its true nature from the bare reference to its terms contained in another 
deed.(34a) But where the original title deed evidencing a grant is not 
forthcoming, evidence of subsequent dealings with the property may be 
admissible to show the nature of the grant.(84b) 

(13) An ancient document should not be construed in the light of present 

usages and modem understanding of the law.(35) 

(14) The effect of deleting words in a printed form of mercantile contract 

is the same as if the deleted words had never formed part of the print 
at all.(86) 1 


(lo) Words which have acquired a technical meaning must he given that 
meani ng,(37) but the meaning of wo rds as used in English law should 

a \ / v > . - ~ ' - - - . - ____ _ 


( 11- Mad 68 (70) (DB). (A decision based on 
one document should not be applied to construe 

another document unless the language is identi¬ 
cally the same). 

<’58) (1958) 2 WLR 186 (192). (Too close com¬ 
parisons with words used in wills in other cases 
to be avoided.) 

nlso 1959 S C 620 (626) [AIR V 46 C 85] * 
(1959) Supp (2) SCR 107. (In construing 
document, the . usefulness of precedents is 
usually of a limited character; after all Courts 
have to consider the material and relevant 
terms of the document with which they are 
concerned and it is on a fair and reasonable 
construction of the said terms that the nature 
and character of the transaction evidenced bv 
it has to be determined.) 

1958 Pat 546 (546) [AIR V 45 C 175]. (For an 

interpretation of the terms of the compromise, 

it is fruitless to look into the reliefs claimed 

by the plaintiff in the suit. What has to be 

done is to look into the terms of the compro¬ 
mise itself.) F 

M y s , 209 (210) : AIR 1955 
, L C , 949 - ( rhe Wft y in which similar words 
have been construed in a decision mav be of 
some help but in every case the document 

under consideration has to be read as a whole 
and the meaning of the words in question 
gathered from the document and the circum¬ 
stances in which it was executed.) 

1950 Pat 218 (220) [AIR V 37 C 54^ * 09 Pat 
209ir)Bb (It is dangerous to construe one 
will by construction of more or less similar 
words adopted by Court in another case.)] 

~aa. (’47) 52 Mys PI C R 56 (62) (DB). 

a. 1942 P C 54 (56) [AIR V 291 : 69 Ind App 
110 : ILK .1943) Mad 1 ; ILR (1942) Kar (PC) 
111. (Deed held not surrender, but partition 

deed.) 

% 1946 . °udh 20 (22): [AIR V 33 C 10'. 

(Where specific reference is made in the 
second will to the previous one which has been 
only altered on certain points by the second 


will, the two wills ought to be read-together )1 
34b. 1949 Pat 197 (202) [AIR V 36' (DB . 

35. (’09) 4 Ind Cas 173 (174) (DB) (Cal). 

L See however (’49) 28 Pat 664 (674) (DB) 
(Even evidence of modern usage is admissible 
for the purpose. As with respect to ancient 
deeds the state - f the subject at their date can 
seldom, if ever, be proved by direct evidence, 
. . * and enjoyment for a number of 

years is evidence to raise a presumption that 
the. same cour-e was adopted from an earlier 
period and so to prove contemporaneous usa^e 
and enjoyment at the date of the deed. (1859) 
7 H L C 650 (684), Wafer park v. Fennel, Ref )1 

3 , 6 P C 195 (198 > [ AIR V 14] : 54 Ind 

App 317 : 5o Cal 1. (But words expressly added 
must be construed.) 

(’58) 1958-3 W L R 312 (320). 

3 7 Ui!n 7) (r, 4 , Cal 834 (® J6 > 849 >: 24 Ind App 
It) U'-'P. (Unless some inconsistent words are 

used which make it perfectly clear that the 

technical meaning was not intended—Malik 

imports absolute estate.) 

(’76) 1 Mad 312 (328, 330) : 5 Ind App 61 (PC) 

1954 Bhopal 17 (191 [AIR V 41 C 6]. (Technical 

meaning may be attributed only if the circum¬ 
stances call for it.) 

1 «n 2 /^ g 55 - (57) [AI ? V 39 J : ILR ( l9 52) Nag 
60. (Expression "choli bangdi” or “haldi kum- 

kum is a traditional set of words employed 

on occasion of gift made to a woman either at 

, ln » rrla 8 e or under coverture.) 

( 50) ILR ( 190 °) Bom 568 (570). (Word “free¬ 
hold . used in contract for sale of land — Same 
meaning as in English law has to be given, as 
far as Indian conditions permit ) 

1950 Orissa 67 (71) [AIR V 37 C 121 : 51 Cri L 
Jour 683 : ILR (1949) 1 Cut 1 (SB) J U 

1920 Cal 166 (166) [AIR V 7] (DB). (Malik im¬ 
ports absolute estate.) 

1916 Mad 500 (500) [AIR V 3] (DB). (Kayara 
patta imports heritable estate.) y 

\See (’51) ILR (1951) 2 Cal 81 (85)* AIR iq^ 

N U C 848 (But decision cannot L baLd u^n 
one single word which has acquired^ 
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not be imported into the construction of Indian documents.(38) 

(16) "Where a document contains printed and written or typewritten condi¬ 
tions, the Court s duty is to reconcile its terms as far as possible but if 
that is not found possible the written conditions are to be given greater 
weight than the printed ones.(39) - - 

See also the undermentioned cases.(40) 


technical meaning, without reference to other 
provisions contained in the deed.)] 

[See also 1953 SC 7 (9) [AIR V 40 C 3] : 1953 
SCR 232. (Words “malik kamil” (absolute 
owner) and “naslan bad naslan” (generation 
after generation) used in a will are descrip¬ 
tive of a heritable and alienable estate in the 
donee and they connote full proprietary rights 
unless there is something in the context or in 
the surrounding circumstances, which indicate 
that absolute rights were not intended to be 
conferred.) 

1952 Nag 220 (223, 224) [AIR V 39]: ILR(1949) 
Nag 581 (DB). (Certain phrases have now ac¬ 
quired technical significance and if they are 
used, that normally concludes the matter — 
They are phrases like “subject to”, “condition 
precedent” and so forth. But even then, it is 
a matter of construction and these words are 
not necessarily crucial.) 

1949 Mad 690 (691, 692) [AIR V 36 C 307](DB). 
(Technical words, or words of known legal 
import, must have their legal effect, even 
though the testator uses inconsistent words, 
unless those inconsistent words are of such a 
nature as to make it perfectly clear that the 
testator did not use the technical terms in 
their proper sense.)] 

38. 1928 P C 33 (34) [AIR V 15]: 52 Bom 176 : 
55 Ind App 74. 

1949 F C 64 (68) [AIR V 36 C ll] : 1948 F C R 
239: ILll (1950) 1 Cal 17. (But a rule of 
construction which is .not based on any techni¬ 
cality of English law and is helpful to the 
Court in getting at the substance of the inten¬ 
tion of the parties can certainly be invoked 
even in construing a Hindu will.) 

1950 Mad 112 (113) [AIR V 37 C 56]. (In cons¬ 
truing a will of an ordinary agriculturist in a 
mofussil district prepared without the aid of 
any persons qualified to give legal assistance 
the principles of English Courts should not be 
strictly applied. The primary duty of a Court 
is to ascertain the testator’s intention. In do¬ 
ing so, Courts are entitled and bound to bear in 
mind other matters than merely the words used.) 

1942 All 402 (403) [A I R V 29] : ILR (1942) All 
871 (DB). 

t 1936 Pat 450 (453) [AIR V 23]: 15 Pat 680 (DB). 
[See also (’50) ILR 1950 Bom 568 (570). 

(Though the term ‘free-hold’ has no well de¬ 
fined meaning in Indian law where the term 
has been used in a contract for sale of land the 
Court must assign to it a legal meaning as 
closely resembling the meaning of the term 
in England as Indian conditions permit).] 


39. 1949 Cal 231 (233) [AIR V 36 C 65] : I L R 
(1945) 1 Cal 87. (Clause in contract whether 
printed, typewritten or in manuscript makes 
no distinction in its legal effect—Prlma facie 
all are of equal effect—Where, however, printed 
and written clauses are inconsistent, greater 
force must be given to the manuscript.) 
f 1942 Mad 139(141) [AIR V 29]: ILR (142) 
Mad 33 (DB). 

t 1939 Bom 435 (440) [A I R V 26] : ILR (1939} 
Bom 454. 


1919 Pat 252 (252) [AIR V 6]. 

40. 1968 S C 39 (42) [AIR V 55 C 11]. (Grant 
and exception out of it — Exception must be 
construed in favour of grantee — Grant clear 
but exception so framed as to be bad for uncer¬ 
tainty — Grant is operative and the exception 
fails.) 

1964 S C 24 (26, 27) [A I R V 51 0 3] : (1964) 2 
S C R 885. (Grant of soil of village including 
bed of the river does not necessarily iuclude- 
grant of title to the flowing water of the river.) 
1951 S C 293 (299, 300) [A I R V 38 C 50] : 1951 
SCR 1125 : ILR (1952) 2 Cal 209. (Deed of 
indenture executed by widow and her adopted 
son M creating trust in favour of deity—Widow 
constituting herself first shebait for her life¬ 
time — After her death her adopted son to be 
shebait—After his death his wife K and after 
her death heirs of adopted son to act as shebalts 
—In case adopted son were to die without issue 
after death of his wife K, shebaitship to devolve 
upon adopted son’s heirs according to Hindu 
Law—Upon K’s death adopted son marrying A 
—Adopted son dying leaving minor son D by K 
and widow A—Held word ‘heirs’ had been used 
in its general sense and could not be limited to 
issue only and extended to all persons entitled 
to succeed under law—A’s adopted son left a 
son D—Contingency contemplated did not arise 
—A was entitled to joint shebaitship with D in 
respect of the debutter properties—Reversing AIR 
1949 Cal 278 and appellate judgment of Calcutta 
High Court dated 19-5-1950 confirming it.) 

1950 P C 105 (IOSj [AIR V 37 C 37j. (Grant 
comprising whole of what was then regarded as 
an lnam village — Grant should be held to be 
one of whole inam village — That the village so 
granted had once formed part of a larger village- 
is irrelevant consideration.) , 

1966) 8 Law Rep 791 (7*7, 798^ (DB). (Deed 
prescribing family debts should be jointly n 
curred by all and they should not be binding 
on joint family property. Deed also providing 
for arrangement to prevent wastage of fami 7 
property-Held deed was a family arrangement 

and not a partition deed.) 
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i963 Cal 325 (330) [A I B V 50 C 58] : 67 Cal 
W N 110 (DB). (Ambiguous words are to bo 
taken most strongly against covenantor ) 

1962 Pat 28 (34) [A I R V 49 C 10] (DB). (Not 
only in statutes but also in documents, the 
words “and” and “or” are sometimes Used as 
synonyms and in the same sense.) 

(’63) ILR (1963) 2 Her 65 (70) (DB). (At least 

so lar as the Travancore area is concerned, 

there is a presumption, when a Marumakka- 

thayee governed by the notions and concepts 

of the Marumakkathayam system of law exe- 

cuted a gift in favour of a Marumakkathayee, 

that the donor intended to benefit not merely 

the donee eo nomine mentioned in the gift 

deed, but his intention was that the property 

should be enjoyed by the donee and his or her 

tavazlu with all the incidents of tarwad pro¬ 
perty.) 1 

L , R (1961) 2 Ker 514 (516). (Claims of 
paities based on lease deeds executed by them 
q heir rights to be adjudged in the light of 
eruption of properties in those documents— 

therein 10 ^! ^ the S °' by t0 evei T reeital 
/Vn^? ln d leave the Pities at large ) 

of dee 2 ds Iad \ J 1 13 k ( , 16) (DB) * (Construction 
of deeds - Applicability of maxim expressio 

US i ta ulterius not absolute. Its 
applicability depends on intentioh of parties as 

appears upon face of instrument.) 

(Sal d a Y 2 V1 22J [A 1 R V -‘ 7 C 145] (DB). 

(S le deed Sale of a stated area out of two 

separate plots taken together - Deed not specify- 
ng the area sold in each plot-Deed not void 

tfnn i vf rt i al u ty ~ Rurchas « can select the por- 
.q° n , w k 10h he wants in each plot.) * 

1959 All 440 (449) [AIR V 46 C 111], (Genuine 

transaction intended to be acted upon, cannot 

be as sa ,l ed on the ground that the motive of 

1959 n eS p WaS , t0 aVOld a P articular statute.) 

AV, M d .‘ Pra lo1 ( 161 > LAIR V 46C 52] (h’B) 

Ihrewd bUS1I l“' both intelligent and 
Bhaies in managing agency business, it is difii- 

thenr l?o‘r 1Ve s t f at , thcy left ^question of 
he price to be paid for the shares, which was one 

957 L\ S f^ U ± 0l r undetermined.) 


1957 Pat 278 (284i 
(DB). (Facts fu 


AIR V 44 C 90] : 36 Pat 471 
admitfr.A 1 , "*T ly . se !* ou t in document and 
facts is ofiorn S ° PlnIOn about le 8 al of 

ment.) * C0Dsequenc e m construing dccu- 

1256 Rat 457 ( 463 > 464) [A I R V 13 C 112] (DB) 

‘T al W °i rdS ° f a rclease in a compromise do 
no mean release of rights other than those then 

stances wH , V ° to > llmit,d tu circum- 

the mrtie h i Weru 111 th ° contemplation of 
uc parties when it was executed.) 

955 Cal 510 (511, 512) [AIR V 42 C 149 ] 

„' ber ® U , , ls recorded in the record of rights 

against a klms tank of a landlord that the tank 
cular C P 9 7 i W f U ' r . for irrl 8 at i° n to some parti- 

as recording a grant' SU ° Uld ^ Conitrued 

UM&i Cal i^DB? CAIE V 41 C 163] : ILR 


705 ( 706 ) K v 40 C 343] (DB) 

(u hen an owner of a grove sells the grove by 

declaring that he was selling it with every 

right that he possessed therein, it follows that 

his right to the land is also conveyed to the 

Un l css 11 ls expressly reserved by him ) 
19 o 2 Irav-Co 277 (279, 281) [AIR y 39" . T ' T p 

(1951) Trav-Co 840 (DB). (Deed of “Anibhava 
udampadi Whether maintenance deed or 
outright partition — Tests of construction laid 
down-Deed held out and out partition deed ) 
190 l> at 206 (207) [AIR V 38 C 39] : 30 1^86 
(DB). (In construing a will or a settlement 
which makes a provision for children subject 
to a prior life interest, in the ease of ambimiitv 
the Court must presume m favour of that 
construction by which the children will take 

iQ47 e p ed o n i er< n\ at t "' ent -V-one or on marriage ) 
1941 Bom 96 (102) [A I R Y 34 C 33], Contract 

u w rItIng _ Ambiguities patent-Grammadeal 

and ordinary meaning of words used taken as a 

'hole and surrounding circumstances which 

must have been present to the minds of parties 
must be considered—If this produces an absur’ 
ditj or a repugnancy with the rest of the 
instrument, Court can depart from it so far as 
may be necessary to avoid that repugnancy but 
no further—Court is only entitled to imply a 

? f ls D f cessar >' t0 give the contract 

business efficacy but not otherwise.) 

1 ® 47 , iIad 137 (144) [AIR V 34 C 74 ": ILR (19171 

:‘ ad : 7' 2 ( . DB) - (Marumakathayam law — Gift 
to wife alone or some children alone-Donee 
cannot be presumed to take it with incidents of 
tai\\ftd property — Presumption will arise cnlv 
i f 8 lft favour of wife and children or n 

tavazhi?) Chl ' dren wh0 ^ fhemselves form a 

'caf i al (DR) 6l) (^ IK V 33 C W- 1Lli (1946) 1 

language—it is no'^errect togo bv traiskti 1 '^ 

Ladtff'ct 11 f "’? rdS aS eivCn in dict i°nary — 
Lxaa etlect of language used should be trans- 

1 v- 47 £ ag 210 < 21 D UIK V 34 C 62] • HR T9171 
Ra ° 74 ° (DB). (Per Bose J.j-Tenm imnl I?'12 
law need not be expressly mentioned-Where 
statute implies conditions which are to annl v 
unless express v abrogated tlmcn PPly 

-ill apply although no^ssIyTueS 1 '^." 3 
less expressly abrogated.) ’ un ' 

1944 Outlli Go i 70) r V r Tf V Qil - tot i 
(DR) iiVni t r •! U N 31 -i • 19 Luck 320 
l I ). (Deeds of family settlements are o t 

of 1 such deeds b ° a ® lltd ]n “ aa o 

« S of share 

thereto passes also sham i la t) ai, P ertalll ‘ng 

J 263 ,DR) 102 li 103, i [AIK V 2S 'J : IL R (1942) Na „ 

truiSLi^nt. f V V6ry h ^ £u “oeons- 

1941 Oudh 507 (508) [AIR V 281 (Tm / 
possessing proprietary and under ^ anb * eror 
rights Transfer of fights in 
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9. A transfer of property may be made without writing in every case 
Oral transfer. i n which a writing is not expressly required by law. 


Synopsis 


1. Law before the Transfer of Property Act. 

2. Scope of the section. 

3. Section does not affect any rule of Muham¬ 

madan law. 

A. “Transfer of property.” See S. 5. 

5. Transfers expressly required by this Act 

to be in writing. 

6. Transfers expressly permitted by this Act 

to be made without writing. 

7. Other transfers of property. 


8. Creation of easements. 

9. Gifts to religious and charitable endow¬ 

ments. 

10. Partition of property. 

11. Family arrangement. 

12. Release, relinquishment and surrendei. 

13. Award. 

13a. Charge. 

14. “Writing.” 


1. Law before the Transfer of Property Act. — Before the passing of this 
Act, parties were governed, in the presidency towns, by their personal law as to 
certain classes of cases, and by the rules of justice, equity and good conscience in 
certain other classes of cases. In the mofussil, outside the presidency towns, they were 
governed by their personal law.(l) 


The Hindu law did not require any writing for the validity of a transfer of 
property.(2) Indeed there was no transaction which, under the Hindu law, absolutely 
required a writing.(8) But there was a difference of opinion as to whether delivery of 
possession of the property transferred was necessary.(4) The Muhammadan law also 


prietary rights in absence of reservation.) 

1941 Rang 244 (245) [Ail R V 28]. (What Eng¬ 
lish ■words together form the equivalent of a 
given series of words of other language is a 
question of fact while what in particular cir¬ 
cumstances and a given context, a given set of 
English words connotes, is generally a question 
of law.) 

1940 Oudh 415 (415) [AIR V 27] (DB). (Sale of 
share in parent ‘patti’ with all internal and 
external rights includes transfer of propor¬ 
tionate share of ‘shamilat patti.’) 

1940 Oudh 118 (118) [A I R V 27] : 15 Luck 288. 
(Sale — Person buying portion of another per¬ 
son’s share in village—There is no presumption 
that he buys corresponding share in house of 
his vendor in village.) 

1940 Pat 512 (513) [AIR V 27] (DB). (It is not 
very profitable to attempt to construe a deed by 
reference to authorities.) 

1915 Mad 795 (797) [A I R V 2] : 38 Mad 141 
(DB). (A conveyance of land to be held and 
enjoyed along with “appurtenances” is wide 
enough to convey a way which never existed as 
an easement, but which when all the parcels 
were in the possession of the grantor, was used 
for the convenience of the whole tenement.) 
(1913) 83 L J Ch 263 (263) : (1913) 3 Cli 39 (50), 
Eastwood v. Ashton. (Property accurately des¬ 
cribed by dimensions—Plan attached including 
additional strip of land—Plan should not be 
rejected as Jalsa demonUralio.) 

Section 9 — Note 1 

1. Ilbert, Government of India, 3rd Edn., pp* 
279, 280. 


2. (’77) 26 Suth W R 55 (63) : 3 Ind App ,259 

.(PC). (No special mode of transfer is required 
under Hindu law — Even a verbal transfer will 
do.) 

(’07) 3 Nag L R 72 (75). (Case from Berar before 
the Act was applied to Berar.) 

(’97) 19 All 524 (526) (DB). (It is sufficient 
that the transferor has done an act which has 
necessarily resulted in the transfer of the estate 
to the transferee.) 

(’78) 1 Bom 91 (93, 94) (DB). (Resigning certain 
miras lands in favour of other persons.) 

(’72) 18 Suth W R 293 (294)(DB). (Verbal lease.) 

(’69)1 NWP HCR 59 (61) (DB). (Waiver of 
right.) 

(’68) 9 Suth W R 351 (352) (DB). (Sale.) 

(’68) 4 Mad H C R 98 (100) (DB). (Creation of 

easement.) 

(1864) 2 Mad H C R 26 (27) (DB). 

(1862) 1 Mad H C E 100 (100) (DB). (But writing 
was regarded as of additional force .and value.! 
[See also (’85) 7 All 482 (485) (FB). (Per Mah- 
mood, J.—(Obiter.)] 

3. (1864) 2 Mad HCK 37 (39) (DB). (Case of 


ral will.) 

. In the following cases it was held that de- 
ivery was necessary. 

S56)* 6 Moo Ind App 267 (273, 279) (PC). 

Grantor’s law applied to the grant.) 

32) 6 Bom 193 (200) (FB). t 

(’82) 6 Bom 168 (175) (FB). (It is general but 

lot invariable rule.) 

>ij 9 ?1h .?»« (SB). (W— - 

and.) 
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ZT h6 a ! ran3fer t0 b f marle in writin fi-(5) In the case of sales it did not even 
In cabos of gifts it required delivery of possession.(7) ' 

Pnvy Council to be volicl. See also the nnd.rmentj.d c.“ s (10) >' ' 

to be taken ”£'raii!^ ev ">' lhi f is 

Thi. section 2 "Inilfon^S priSe “T "i" “I 

znszrzsz - rzzsrj™ t 2 *, « •£££££££ 

statute of Frauds in Endand thf 1 in En 8 land - Under the 

property should be in wntinn while^tT^ ” <C adop ‘ ed wls that al l transfers of 
Legislature in ^ 00 ^-^^ £, S’ ^ by the 

Sm -*• — i, “ y - ~ ss?t its 

transferror **” * ?“ * * * 

I 67 ) 4 IjOITI TT Pi R / A Ol f I 1 wrm^ • - • * 


(67) 4 Bom H C R (A C) 31 (34) (SB) (Gift ) 
<8!) 5 Bom 143 (150). (Sale.) 

I 81) 7 Cal 753 (764, 765) (DB^ 

( 771 2 Bora 299 (319) : 1880 Bom P J 57 (DB) 
(Sale of a house.) K 

{'Ttj 10 Bern H C R 491 (493) (DB) 

(1862) 1 Mad H C R 100 (100) (DB) 

necelfaly}™™ 9 hM that deiiveT V was not 
(’89) 1889 Bom P J 42 (DB) 

(’87) 14 Cal 446 (448)(DB). (It is doubtful if Hindu 
cift C ; q b lred de A lvery of possession to constitute 
n -on rtv cW Vab e prOP , el ', ty - But S‘ ft of movable 

(;86) 18S6 Bomp'j'StDBl 1 '" ° f POMe8sion - ) 

( 83) 0 Mad 404 (406) (DB)' 

(’82) 5 Mad 6 (8) (DB). 

%% Su )J 1 131 (131>:14 Beng L R 307(DB) 

( 74) 22 salh W R 99 (100) (DB) (Conveyance 
tade by a person in possession and enjoyment 

validl 3 ° nVeyanCe With ° Ut poiis <-‘ssion,‘ held, 

( tbe } *111 H ? B 2 < 3 > < DB >- (Parchasor from 

parchCd b“ aids.” 1 " 0 ' Sh °' V he 

(1863) 1 Bom H C R 19 (20) (DB) 

(1863) 1 Bom I1CR5 (5)(DB). (Sale.): 

S (’68) 9 Suth W R 351 (352) (DB). (Sale ) 
ciSli’ i 6 h U w 4 n (353) , (FB >- ( p er Banerii, J.) 

(OR in‘‘ W ? 131 (131) : 14 Beng Lit 307 

• . binder the Maliomedan law, delivery of 

ownorlT J f 3 • n + ? t necessar y to the transfer of 
ner^lup of etther moyabie or immovable pro- 
peity except in the case of gifts.) P 

4. T. P. 24. 


7. (’83) 9 Cal 138 (142) (DB) 

( ’,W 1 16 Sut . h w ? 88 (90) ( DB >- (Even though a 
deed may ha\e been executed ) 

C with^'r A11 2 f (271 ' 273 ) (PO. (Verbal gift 
with delivery of possession is valid gift under 
Muhammadan law.)] fa 

Also see S. 123, Note 4. 

S ln3 i'p P 2 S,“ 1131 [iI “ V 3 ’ : 38 iU 333 : 33 

Also see S. 2, Note 5 and S. 59,;Note 2 

9 l'nd App 1 ° 27 (29) [AIK V U: 42 Cal 801 : 42 

14 w 109 (119)113 Ind App 160 
(1C). (Case befort T. P. Act - Surrender of 

permanent lease, if regarded as a transfer, need 
not be in writing.) 

1913 Oudh 177 (179) [AIR V 2] (DB). (Oral sale 
before T. P. Act valid.) V sale 

(’09) 2 Ind Cas 662 (668') (DB) (Cal). (Conveyance 
of property in mofussil.) conveyance 

Section 9 _ Note 2 

1 • (’89) 11 All 267 (287) (FB). (This principle ap¬ 
plies equally to substantive and adjective law P ) 

U964 6 ) 5 Bom 702 7 . 4 ^ [AIE V 22 E 18] : I L r 

(,’ 49 ' i 949 Trav “Co L R 18 (18, 19). 

T 1937 Mad 882 (892) [AIR V 24l * T T p fiQon\ 
Mad 638 (FB). L (1937) 

3. 1937 Mad 882 (892) [AIR V 94 > r r r> /,nar,\ 

***** ? (FB). (TransS Vo Uj^ 

be valid without writing.) P y ‘ held to 
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provision of law requiring it to be in wrintig, this section will enable it to be made? 
without writing.(4) If, on the other hand, the transaction is not a “transfer of property** 
and there is no express provision of law requiring it to be in writing, the general prin¬ 
ciple referred to above will enable it to be validly made without writing. The general 
principle would also be applicable in the States in which this Act does not apply. Thus, 
in the Punjab an alienation of property need not be evidenced by any writing as there is^ 
no express provision requiring it to be in writing. It is sufficient if the person entitled 
to the property does an act which necessarily results in the transfer.(5) The law in 
Travancore also permits oral sales of immovable property.(5a) 

See also the undermentioned cases.(6) 

3. Section does not affect any rule of Muhammadan law. — Section % 
declares that nothing in Chap. II of this Act (and this section occurs in that chapter)' 
shall be deemed to affect any rule of Muhammadan law. Under the Muhammadan- 
law, writing is not essential to the validity of a gift, either of movable or of immov¬ 
able property, which is complete and valid on proof of a declaration of gift by the 
donor, an acceptance of the gift, express or implied by or on behalf of the donee, and 
delivery of possession over the subject of the gift by donor to the donee. But whether 
a gift for consideration can be made orally depends upon the answer to the question- 
whether it does or does not amount to a sale as defined in S. 54 which is in Chap. Ill 
and applies to sales by Mahomedans.(l) (See S. 54, Note 4). 

4. “Transfer of property.” —See section 5. 


5. Transfers expressly required by this Act to be in writing. — The- 
following transfers of property are expressly required by this Act to be in writing: 

(1) Sales of tangible immovable property of the value of Rs. 100 or upwards- 

or of a reversion or other intangible thing—Section 54. 

(2) Simple mortgages of specific immovable property for any amount, and 

other mortgages of such property (other than mortgages by deposit of. 
title deeds) securing a sum of Rs. 100 or upwards —Section 59. 

(3) Leases of immovable property from year to year or for any term exceed¬ 

ing one year or reserving a yearly rent—Section 107. 

(4) Exchanges of immovable property of the value of Rs. 100 or upwards — 

Section 118 read with S. 54. 

(5) Gifts of immovable property—Section 123. 

(G) Transfer of actionable claims - Section IcO. 


[See also 1918 Low Bur 6 (6) [AIR V 5] (DB). 
(Oral power-of-Attorney; empowering agent to 
transfer interest in immovable property worth 
more than Rs. 100—There is nothing in the 
Transfer of Property Act or in the Registration 
Act to show that it must be by a registered 
document.)]. 

4. 1937 Mad 882 (886) [AIR V 24] : ILR (1937) 
Mad 638 (FB). (Per Stone, J., in the Order of 
Reference.) 

5. 1935 Lah 821 (823) [AIR V 22] (DB). (Mort¬ 
gage by deposit of title deeds can be made 
orally.) 

930 Lah 9 (11) [AIR V 17] (DB). 

1916 Lah 54 (55) [AIR V 3]: 1916 Pun Re No. 32 
(DB). (Hypothecation of movable property.) 


5a. (’49) 1949 Trav-Co L R 18 (19). 

6. 1941 Lah 407 (410) [AIR V 28]: I L R (1942)* 
Lah79(FB). (Oral transfer of any value is valid 
outside municipal and cantonment limits in the- 

Punjab.) 

1914 Low Bur 62 (62) [AIR V l]. (Partition may 
be made orally.) . . 

(’13) 6 Low Bur Rul 170 (172) (DB). (Partition 

did not require writing.) 

(’09) 5 Nag L R 70 (72). (Case from Berar before- 
Transfer of Property Act was extended to Berar./ 
(’07) 29 All 267 (269, 270). (Mahomedan law— 
Gift.) 

Section 9 — Note 3 

1. 1951 All 86 (88, 89) [AIR V 3S C 12] : I L B* 
(1952) 1 All 477 (FB). 
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In the first five cases referred to above, it may further he noted that in order 
that title may pass under the transfer, there must be not only writing but registration 
thereof; and title to the property cannot pass in any other way.(l) It may be useful 
also to remember in this connection that the Indian Registration Act, 1908, does not 
purport to deal with the question what transfers should, in order to be valid, be by a 
registered document. It merely provides that in the case of certain transactions which 
have been reduced to writing such writing would not bo operative and could not be 
tendered in evidence unless it is registered according to the provisions of that Act, 

6. Transfers expressly permitted by this Act to be made without 

writing, Where a transfer is expressly permitted by this Act to be effected in a mode 
other than writing it is obviously unnecessary to resort to this section in order to 
enable such transfer to be effected without writing. 

The following transfers are expressly permitted by this Act to be effected 
without writing : 

(1) Sales of tangible immovable property of a value less than Rs 100 _ 
Section 54. 

(2) Mortgages by deposit of title deeds and mortgages (other than simple 
mortgages) where the principal money secured is less than Rs. 100 — 
Section 58, clause (f) and S. 59. 

(8) Leases of immovable property not being one from year to year or for 
any term exceeding one year or reserving a yearly rent—Section 107. 

(4) Exchanges of immovable property of a value less than Rs. 100—Sec. 

tion 118 read with S. 54. 

(5) Gifts of movable property—Section 123. 


,, T l: ° c th< f r transfers °f property. In Aryaputhira v. Muthuhumaramami,{\} 
Mr. Justice Sadasiva Aiyar expressed the view that all transfers of immovable property 

inter vivos were intended to be included in the one or the other of the transactions 
eommg under the heads ‘sale”, “mortgage”, “lease”, “exchange” and “gift” dealt with 
by this Act. The implication of the view was that a transaction would not operate to- 
ransfer property unless it could be regarded as falling within one or the other of the 
five said categories. In Bishan Dial v. Ghaziuddin,( 2) Mr. Justice Banerji also doubted 
w e her, since the passing of the Transfer of Property Act, 1882, ownership can be 
transferred otherwise than under the provisions of that Act. 

M l Th6 , V ’ 6W ’ above T stated - however, not been followed by the High Court of 
Madras ln later cases. In Madan Pillai v. Badrakali Ammal,( 3) it was assumed by a 


Section 9 _ Note 5 

3 mi wt 5 (6) , [ME V 28 ] : IL K (1941) Nag 
615 (DB). (Transfer of mortgagee rights requires 
writing.) 1 

1 ?m? , Pafc 2 ? 4 ^ 266 ^ V 20 1 : 12 p at 616 (DB). 
(Title to land cannot pass by mere admission 
where the statutejrequires a deed ) 

1928 Bom 250 (252) [AIR V 15]: 30 Bom L R 451 

(D13). 

1924 Pat 185 (186) [AIR V 11], (Title to land 
deed? PaSS ^ acim ^ s ^ on whcn stat ^te requires 

[Sae oiso (’13) 36 Mad 564 (569)(DB). (After the 
l. T. Act, no waiver or transfer of rights can be 
recognized in the case of immovable property 
in the absence of a registered instrument.)] 


[But see CIO) 8 Ind Cas 443 (443) (Low Bor). 

(Ural sale with possession held, good — The 

decision cannot be supported unless the Court- 

intended to apply the doctrine of part perfor¬ 
mance.)] ' 

Section 9 — Note 7 

*• ™ 14 Ma<1 489 (491) t AIE V J ] = 37 Mad 423 

[ «7q m°RWT 5 Yu* 103 (1 ? 4) [AIR V 2 1 : 43 Mad 
S49 (DB) (In this case also Sadasiva Aiyar, J , 

reiterated this view.)] 

Also see S. 5, Note 2. 

2. (’01)23 All 175 (181) (DB). 

3^ 1922 Mad 311 (313) [AIR V 9] ; 45 Mad i 
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Full Bench of the High Court of Madras that there can be a transfer of property net 
falling within any of the said five categories. And in Fowler v. Secretary of State of 
India ,(I) it was held that the Act is not exhaustive of all modes of transfer and that 
in cases of transfer, not covered by the special provisions contained in the Act, it is 
competent to the parties to convey rights other than in the mode prescribed by the Act. 

By virtue of the provisions of this section such transfers of property can be 
made without writing if they are not required to be in writing by any express provi¬ 
sions of law. 

The following are instances of transfers of property which have been held to be 
capable of being effected without writing : 

(1) A transfer of land by a husband to his wife to be enjoyed by her during 

her life-time in discharge of her claim for future maintenance.(5) 

(2) A grant of land by w T ay of guzara unless it amounts to a gift or lease.(6) 

(3) A hypothecation of movable property.(7) 

See also the undermentioned cases.(8) 

8. Creation of easements. — As to whether the creation of an easement is 
a “transfer of property” within the meaning of this Act, see Note 7 on S. 54. But 
whether a transfer of property or not, there is no provision of law requiring it to be in 
writing. It follows that an easement can be created without waiting either under the 
provisions of this section or on general principles of law.(l) 

See also Preamble, Note 5. 


9. Gifts to religious and charitable endowments. — A gift to a Hindu 
idol is not a transfer to a living person and is not a “transfer of property” 
within the meaning of this Act (See S. 5). There is, however, no provision of law 
apart from this Act requiring gifts to be made in writing, and on general principles 
need not be made in writing.(l) On the same principle a Muhammadan wakf need 


4. (’21) 13 Mad L W 230 (245). (A relinquish¬ 
ment or surrender by a Government ryot to the 
Government of the properties included in his 
patta i 3 neither a mortgage nor a sale, nor a gift 
nor a lease as defined in the Transfei of 1 ro- 
perty Act and is not by law required to be in 
writing or in any of the modes prescribed by 

lSee k also 1919 Mad 1113 (1114, 1115) [AIR V 6] 
(DB). (Mode of transfer by an award is not 
covered by the T. P. Act and hence oral award 

can pass title.)] 

5. 1914 Nag 54(54, 55) [AIR \ 1 ] ’ lONagLRlll. 
(The transfer in question is one not specifically 
dealt with by the T. P. Act-The question mu>t 
therefore be decided under the Hindu law — No 
transaction need be in writing under that law — 
Therefore the grant, if proved by oral evidence, 

would be perfectly valid.) , ^ „ 

6 . 1919 Oudh241 (246, 247) [AIR V 6]: 21 Oudli 
Cas 360 (DB). (Per KanhaiyaLal, J. C., Daniels, 
A. J. C. doubting.) 

7. | 1916 Bom 77 (80) [AIR V 3]. 

8 . (’ 59 ) 1959-2 Mad L Jour 502 (506). (A cont¬ 
ract to settle property in consideration of mar¬ 
riage need not be in writing.) 

1952 Bom 425 (434) [AIR V 39] (DB). (To enable 
the parties to come to an agreement to treat a 
sale as a mortgage by a subsequent agreement 


no writing need be executed by and between the 
parties.) 

(’49) 1949 Trav-Co L R 18 (21). (Agreement to 
sell immovable property need not be in writing.) 
1936 Cal 770 (771, 772) [AIR V 23]. (Lease of 
land, not covered by S. 107, T. P. Act, can be 

made orally.) . ,. 

1927 Pat 7 (8) [AIR V 13] : 6 Pat 245 (DB). (A 
sale of right to turn of worship is not a sale of 
ownership in immovable property and need no 

be in writing and registered.) # 

1926 Nag 9 (9) [AIR V 13]. (Agricultural lease 
need not be in writing.) 

1919 Mad 547 (548, 549)[AIR V 6] (DB). (Assign¬ 
ment of equitable mortgage need not be in writ¬ 
ing.) 

Section 9 — Note 8 

1. 1926 Mad 543 (544) [AIR V 13]. (Creation of 

an easement is not a transfer.) 

1929 Mad 79 (80) [AIR V 16]. (The transfer of an 
existing easement may stand on a difteren 
footing. AIR 1926 Mad 543, followed.) 

+ 1917 Cal 681 (685) [AIR V 4], (Creation of an 
easement is a transfer, but outside T. P. Act.) 
(’09) 31 All 612 (62 , 622) (DB). (Creation of 
easement is not a transfer.) 

Section 9 — Note 9 

1. (’55) I UR (1955) Mys 383 (385) (DB). (Hin 

Religious and Charitable Endowment - Dedi 
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not be in writing.(2) 

10. Partition of property. — Whether a partition of property is a “transfer 
of property” within the meaning of this Act, see Note 4 on S. 5. But whether a 
transfer of property” or not, it need not be in writing inasmuch as there is no provi¬ 
sion of law either in this Act or apart from it which requires it to be in writing, and 
can, therefore, as seen in Note 2, be made without writing.(l) It has been held by 
their Lordships of the Supreme Court that a partition under Mitakshara in the sense 
of a mere severance of the joint status of the members of the coparcenery may be 
effected orally or by writing ; even where the partition takes place by metes and 
bounds it may be effected orally but if reduced to writing will be within the mischief 
of S. 17 (1) (b) of the Registration Act.(2) 


11* F ar nily arrangement. — The expression “family arrangement 

rl n n /~\ w\ r\ 1 • • *■ ^ 


— » - - —— — — — *• gj* fc V. W V4 ** v * * * . » ^ ft. ft VV ft • ^ W V ft* V 1 i 5 

obtained a somewhat technical meaning in law. It refers to an arrangement between 
members of a family, on a compromise of disputed or doubtful claims, or for the 
preservation of the family property.(l) See also S. 5, Note 4. 

In either case it is based on the assumption that there was an antecedent title 
of some kind in the parties and the agreement acknowledges and defines what the title 
is. In such cases the consideration which each party receives is the settlement of 
disputes , the real consideration is not the sacrifice of a right but the abandonment of a 
c aim. In no sense of the term is there any alienation of the property or the convey¬ 
ance of any^title by one party to another in such cases. It is therefore not a “transfer 
o property at all. Such a transaction is not required by any law to be in writing, 

am on geneial principles, though not under this section, it may be made without 
wntmg.(2) 

.°lK^ rt ?r" Writin ff not necessary.) 

1930 Pat 610 (613) [AIR V 17] (DB). 

1924 Nag 254 (255) [AIR V ll] ; 20 Nag L R 60 
11919 Mad 809 (811) [AIR V 6]: 42 Mad 440 (DB) 

2. 1936 All 202 (204, 205) [AIR V23] (DB). 

Section 9 — Note 10 

?;-Ki Ma * d n 419 (421) (Pr 9) [AIR V 53 C 1341. 

^(rc ) 9 31 A 412 (422,423): 36 Ind Ap P ? i 

l9 p! 9®! 229 ( 229 ) [ALR v 18] : 58 Cal 136 (DB). 

(Partition is a transfer.) ' 

1924 All 304 (304) [AIR V n*l. 
l9 DB) Mad 103 ^ I04) 1 K V 2] : 43 Mad 849 

( 10) 34 Mad 72 (73) (DB). (Co-widows can effect 
/^° Ute (llv,slon of property orally.) 

( 09 3 Ind Cas 247 (250) (DB) (Call (25 Cal 210 
and 7 Suth W R 35 (PC), Relied on.) 

+ t, 98) 25 Cal 210 (213) (DB). 

Also see S. 2, Note 4. 

2 1959 S 8 C R 479 (713) <Pr n) tAIR V 45 C 94 ^ : 

Section 9 — Note 11 

b£^i A ” 10 U 404 - 105) [AIR v 3 °i : ilr 

(1943) All 411 (FB). (Arrangement may bind 

the parties to it if it is for the benefit of the 

tamily or for the maintenance of peace and 
laimony and the avoidance of future discord or 
or the preservation of the property. AIR 1930 


All 498 and AIR 1926 All 194, Overruled.) 
*(’09) 3 Ind Cas 247 (251) (DB) (CaP. 

[See a 1 so 1935 Rang 355 (357) [AIR V 22]. 

2. * 1943 All 101 (104) [AIR V 30] *. ILR (1943) 
All 411 (FB). (But if a famil y arrangement 
dealing with immovable property worth more 
than Rs.TOO is reduced to the form of a docu¬ 
ment for the purpose of formally recording the 
arrangement and the document is not registered, 
the absence of registration will make the docu¬ 
ment inadmissible in evidence and is fatal to 
the proof of the arrangement indicated in the 
document.) 

1958 Andh Pra 147 (155) [AIR V 45 C 46] (DB). 
(Generally by such an arrangement it is intend¬ 
ed to set at rest competing claims amongst the 
various members of the family to secure peace 
and amity. The compromise is on the footing 
that there is an antecedent title of some sort in 
the parties and the settlement acknowledges 
and defines title of each of the parties In such 
an event the settlement need not be reduced 
to writing and even if it is embodied in a 
document it need not be registered. AIR 1955 
S c 481 and ILR 33 All 356 (PC), Rel. on.) 

1928 All 641 (643) [AIR V 15] : 51 All 79 (FB) 

1943 Nag 92 (93,94) [AIR V 30] : ILR (1944) 
tNag 335. ' 


1935 Rang 355 (357) 
T 1930 All 498(502) 


AIR V 221. 

[AIR V 17] (DB). 


1921 All 248 (250) [AIR V 18] : 43 All 1 (DB). 
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But where a transaction amounts, not merely to a recognition of pre-existing 
title, but to a transfer of clear title from one person to another, and such transfer is 
by law expressly required to be in writing, the requirements of the law cannot be 
evaded or displaced by the parties choosing to describe the transaction as a “family 
arrangement.”(3) • 

12. Release, relinquishment and surrender. — As to whether and when a 
release, relinquishment or surrender of an interest or right is a ‘‘transfer of property** 
within the meaning of this Act, see Note 4 on S. 5. But whether a transfer or not, 
there is no provision of law requiring such a transaction to be in writing. On general 
principles, if not by virtue of this section, it can be effected without writing. Thus, a 
release of certain items of mortgaged property from the mortgage claim,(1) or a 
surrender of the lease.hold interest by the lessee in favour of the lessor,(2) ora 
surrender by a Hindu widow of her interest in favour of the next reversioners(3) may 
be made without writing. See also the undermentioned cases.(4) It is, however, only 
a limited owner like a Hindu widow that can surrender or relinquish so as to accelerate 
the next reversioner’s succession. A full owner can only transfer by sale or gift which 
under the Act, can be made only by a registered instrument.(5) 

13. Award. A bona fide award affecting immovable property, whether by 
way of transfer or otherwise, is not anywhere required to be in writing and need not 
consequently be in writing.(1) 

13a. Charge. — As to whether a charge can be created orally, see S. 100, 
Note 1G. 

14. ‘ Writing.” The word “writing” has not been defined in this Act, and 
consequently, the definition thereof given in the General Clauses Act, 1897, will apply. 
Under S. 3, cl. (65) of the latter Act, “expressions referring to ‘writing’ shall be con¬ 
strued as including references to printing, lithography, photography and other modes 
of representing or reproducing words in a visible form.” 


3. 1930 All 498 (502) [AIR V 17] (DB). 

[<See also (’03) 13 Mad L Jour 500 (500) (DB). 
(Transfer made in compromise of claim—Writ¬ 
ing is not necessary, though a transfer of im¬ 
movable property.)]! 

Section 9 — Note 12 

1. 1935 Mad 113 (114, 115) [AIR V 22] : 58 Mad 
371 (DB>. (Contract to release between mort¬ 
gagee and stranger need not be in writing.) 

1926 Nag 21 (24) [AIR V 13] : 23 Nag L R 86. 

(’06) 33 Cal 613 (622) (DB). (Impliedly overruled 
on another point in AIR 1942 P C 50.) 

2. f 1919 Cal 694 (695) [AIR V 6] (DB). (It can 
be inferred from the acts of the parties.) 

1918 Cal 233 (233) [AIR V 5] (DB). 

(’13) 19 Ind Cas 124 (124) (DB) (Cal). 

(’02) 6 Cal W N 905 (911) (DB). 

Also see S. Ill, Note 9. 

3 1965 Boin 74 (76) [AIR V 52 C 18] : ILR 
(1964) Bom 702. (Hindu mother can relinquish 
or abandon her interest in joint family property 
orally in favour of her sons.) 

1952 Pat 67 (68) [AIR V 39] (DB). 


1927 Nag 44 (45, 46) [AIR V 14]: 22 Nag LR 169- 

4. 1935 Rang 448 (449) [AIR V 22]. (Release 
by joint tenant of his interest in favour of 

other joint tenant.) . . 

1933 All 854 (856) [AIR V 20] (DB). (Relinquish¬ 
ment of beneficial interest in property is no 
transfer of ownership.) . 

1931 Cal 223 (229) [AIR V 18] : 58 Cal 136 (DB). 

(Certain transactions e. g. partition, surrender, 
release, are not required to be in writing but 1 
they are in writing, the instrument is required 

to be registered.) . 

(’21) 13 Mad L W 230 (245). (Relinquishment by 
Government ryot to Government of properties 
included in his patta need not be in writing.) 

5. 1920 Nag 265 (266) [AIR V 7]. 

Section 9 — Note 13 

1. 1931 Sind 107 (109) [AIR V 18] ; 25 Sind 

L R 405. (Transfer of interest in immovable 
property does not in all cases necessarily 
reauireregistered document under the Act.) 

\ 1927 Sind 206 (208) [AIR V 14] (DB). 
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lO. Where property is transferred subject to a condition or limita- 
Condition restraining tion absolutely restraining the transferee or any person 
'alienation. claiming under him from parting with or disposing of 

his interest in the property, the condition or limitation is void, except in the 
■case of a lease where the condition is for the benefit of the lessor or those 


claiming under him : provided that property may be transferred to or for the 
benefit of a woman (not being a Hindu, Muhammadan or Buddhist), so that 
'She shall not have power during her marriage to transfer or charge the same 
•or her beneficial interest therein. 


Synopsis 


1. Scope of the section. 

2 . Section does not apply to grant under the 

Government Grants Act (XV of 1895). 

3. “Is transferred.” 

4. ‘ Subject to a condition or limitation.” 

5. Condition, limitation and covenant. 

<5. “Absolutely restraining.” 

7. Condition restraining alienation except 

in favour of a specified person. 

8 . Restraint on alienation for a parti¬ 

cular period. 

9. Alienation restricted to a specified 

class of persons. 

10 . Prohibition of alienation to specified 
persons. 


11. Condition restraining transfer of com¬ 
pany’s shares. 

12. “From parting with or disposing of his 

interest.” 

13. Condition against alienation in a lease. 

14. Condition against alienation in gifts. 

14a. Condition against alienation in religious 
endowments. 

15. Condition in decrees and awards res¬ 

training alienation. 

16. Agreements or covenants not to alienate. 

17. Covenants against alienation in leases. 

18. Agreement by mortgagor not to alienate 

mortgaged property. 

19. Proviso—Restraint on anticipation. 


1. Scope of the section.— The general principle embodied in S. 8 is that a 
grant , pnma facie carries with it all the legal incidents thereof, but that it may be 
modi bed according to the wish of the parties, the maxim being modus et conventio 
mncunt legem the form of agreement and the convention of parties overrule the 
aaw fl) ^herea grant does not carry with it all the legal incidents thereof, but is 
modified by conditions and restrictions, it is a conditional or restricted transfer. Where 
came3 w^h it all the legal incidents thereof it is an absolute transfer. 

This section deals with a restricted transfer, the restriction being imposed by way 

2rreT n nt ‘°^ ” absolutell J restraining the alienation of the property trans. 

fhoul nl Pl ‘°? tlmt Su f a coition or limitation is void. The reason is that 
nlf + prmciples above stated - Parties are at liberty to make 

r^Scrtr’l^ . y i3 T 1 abS ° 1Ute ’ but i3 Subject t0 the salification that 
cn S tas t be imposed is not against public policy. An absolute restraint 

to ^uldi • po“icy ?2 ’ yS regarded With S reat disfavour as being opposed 


Section 10 

1. f il798) 4 R R 586 (590, 591) : 101 E R 1264. 
Deed Mielunson v. Carter. 

2, (*G1) 1LR (1961) Mvs 932 (939). 

1957 Pat 570 1573) [AIR V 44 C 175] (DB) 

1957 l’epsu 21 (22) [AIR 44 C 5]. 

.1955 Mad 350 (357) [AIR V 42 C 94]. 

■(’49) 1949-1 Madh li L R 484 (486). (Covenants 
lor reconveyance do not offend against per- 


Note 1 

petuity.) 


*(’36) 63 Cal 209 (213) : 162 Ind Cas 965 (DB) 

( 0/) 10 Oudh Cas 136 (138) iDB). 

^ 4 p as 163 167). (Transaction of 

village, with a condition not to transfer to 
anybody except the party concerned.) 

(1798) 4 R R 586 (590, 59l): 101 E R 1264, Doed 
Mitchinson v. Carter. 



876 [ S 10 N 1 Pt 3 ] 


CONDITION RESTRAINING ALIENATION 


This principle is not confined to the English system of jurisprudence. It has 
prudenc C e° SrilSed ^ ^ ^ Hindl ^ 3 ^ as wel1 as the Muhammadan(4) systems of juris- 

The present section thus merely enacts what had already been a well.recog. 
msed rule of law (5) In territories and in cases to which the Transfer of Property Act 
may not apply, the principle underlying it will clearly apply.(6) 

In order that the section or the general principle on which it is based may 
apply it is, however, necessary, that the alienation restrained must be of the property 
transferred. It does not matter,whether such property is an estate in fee or life interest 
or any other lesser estate.(7) Thus, where a life estate is granted, a condition absolutely 
restraining the transfer of that estate would be void.(8) Similarly, where a completely 
representative estate such as a widow’s estate in Hindu law, inalienable except for 
necessity, is created, a condition absolutely restraining the alienation of the property in 
case of necessity would be voidX 9)^But where the property transferred is a particular 
interest in property and the transferee is restrained from alienating another interest in 
the property, this section or the principle underlying it does not apply. Thus, where no 
full proprietary right is transferred but me rely a right to the usufruct thereof, a resfcric. 


3. 1955 Mad 350 (358) [AIR V 42 C 94] 

1947 Bom 191 (193) [AIR V 34 C 61] : I L R 

(1946) Bom 997 (DBi. (The Hindu law re¬ 
cognizes rules against perpetuity and against 
restraints on alienation except in case of gifts 
or bequests for religious or charitable purposes. 
1929 Mad 64 (66) [AIR V 16]. 

( 02) 29 Cal 260 (277). (Overruled on another 
point in 37 Cal 128 (FB).) 

(’89) 16 Cal 71 (80) : 15 Ind App 149 (PC). 

(’82) 4 Mad 200 (203) (DB). (4 Mad H C R 345, 
Followed.) 

( 85) 7 All 516 (522, 523) (DB). (There is no rule 
of Hindu law which is inconsistent with the 
object of the Legislature as expressed in S. 10.) 

(’70; 4 Beng L R O C 265n (266n.) 

[See also (’70) 13 Suth W R 285 (290) (DB).] 

4. 1955 Mad 350 (358) [AIR V 42 C 94]. 

1953 Sau 180 (187) [AIR V 40 C S9] (DB). 

1952 All 1 (4) [AIR V 39] (DB). 

1937 Oudh W N 423 (426). (Condition restraining 
alienation by donee is void.) 

1935 Rang 318 (321) [AIR V 22] (DB). 

1925 Mad 997 (998) [AIR V 12] (DB). (Direction 
against alienation was held to be only a pious 
wish.) 

1922 All 205 (206) [AIR V 9] : 44 All 633 (DB). 
(28 All 342 Foil.) 

1920 Cal 140 (141) [AIR V 7]. 

(’06) 28 All 342 <344, 345) (DB). 

(’12) 36 Bom 214 (2501 

(’12) 13 Ind Cas 689 (689, 690) (Cal). (Convey¬ 
ance by husband to wife for dower—Condition 
that wife would not be entitled to alienate the 
property is invalid.) 

(’ll) 11 Ind Cas 702 (703) (All). (According to 
the Hanafi law any derogation from the com¬ 
pleteness of a gift is null.) 

(’11)11 Ind Cas 534 (535) (All). 

(’83) 5 All 505 (508) (DB). (The condition will 
be regarded as merely a recommendation.) 


( 83) 5 All 285 (288) (DB). (Condition against 
alienation will not vitiate the gift.) 

(’71) 6 Mad H C R 356 (359) (DB). 

[See also (’03) 27 Bom 500 (514) (DB). (Gift 
with condition that donee should have only a 
life estate — Condition is void.)] 

5. (’ll) 10 Ind Cas 489 (490) (DB) (Cal). 

B. 1924 Lah 674 (675) [AIR V 11]. (Section 10 
embodies an equitable'principle which applies to 
the Punjab.) 

7. (1900-04) 14 C P L R 114 (116, 117). ((1852) 
21 L J Ch 511. Foil.) 

(1852) 21 L J Ch 511 (512) : 89RR 539, Rochford 
v. Hackman. 

[But see (’12) 15 Oudh Cas 345 (350) (DB). 
(Right to usufruct of land transferred—Res¬ 
traint of alienation of that right held valid. 
Submitted not correct. Reason that because 
full proprietary right was not transferred that 
therefore S. 10 does not apply seems to be un¬ 
sustainable.) 

(’88) 1888 Pun Re No. 131, p. 351 (352). (Mort¬ 
gagee undertaking not to alienate his rights—It 
was assumed that this was a condition against 
alienation. It was also held that it was not 
absolute restraint and that therefore S. 10 did 
not apply— Submitted not correct. (There was 
no condition against alienation but only a 
covenant.)] 

8 . See the first two cases cited in foot-note 7 
above. 

[See also 1958 Andh Pra 658(659, 660''(Prs 4,5) 
[AIR V 45 C 191]:ILR (1958) Andh Pra 510( DB). 

1916 Cal 644 (644) [A I R V 3] (DB\ (Life in¬ 
terest is just as much property as an absolute 
interest.)] 

9. f 1918 Pat 469 (475] [AIR V 5] : 3 Pat L Jovt 
199 (SB). 
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tion that the transferee of the usufruct shall have no power to alienate the property is 
not bad under this section.(10) 

Second paragraph of S. 5 provides that nothing contained in that section shall 
afiect any law for the time being in force relating to transfer of property to or by 

companies. It has therefore been held in the undermentioned ease(ll) that this section 
does not apply to sales under the Companies Act. 

The section applies only to transfers inter vivos and not to wills.(12) 

(XVnMK S Q? 10D p d ( 0eS « 0t ! PpIyt0 grant Und6r the Govern ment Grants Act 
V*Y,°f , t 89 , 5 i~Y 01 ' G 16 Transfer of Pro Perty Act, 1882, was enacted it was never 

doubted that the Government had power to make a transfer of property in am- terms and 

cTmetoTe T l Act - ^ apparently ZZl 

came to be expressed as to whether it would apply only to transfers by act of parties 

pertvTv "the f 6 3 ^ Whether ^ WOuld aIso to transfers of pro. 

Giants Act nm T S l ( ) P ° 1 ' the PUrp03 ° ° f cleari “S this doubt, the Government 
follows 1 ln the year l8y5 ’ an(1 was provided in Ss. 2 and 8 thereof as 

ransfer of Property Act, 1882, not to apply to Government grants. 

to have ’ n thC Transfer of Pr °P« rt y Ac ‘- 1882. contained shall apply or be deemed ever 

h7d"La "* “ d • l “" 1 >» ™"” a *»•' >».« «m 1u,. ..u Ac 

Government grants to take effect according to their tenor 

fh. fact oulrzr “ “ * tl ”' e iS S ““ * “■>"«»> be decided o. 
mode in'I'nEne/iT ’f gr * nl , by , th,i Government ms couched in the most appropriate 


Pla 367 (370 > 371, 372) [AIR V 

— pYI 9 . ( D . ocumen t °f family arrangement 
Propel ty given to paternal grandmother to 
enjoy usufruct in lieu of maintenance—Restric¬ 
tions not to damage fruit trees or mortgage or 
give permanent lease - Grandmother settling 
pioperty upon her daughter -Held, that grand” 
mother got restricted estate terms of which were 
not opposed .o b. 10. 1934 AH 358 [AIR V 211 

'cut 83omm ( m [A i IR f V 51 C 25]: ILR UM»> 

tint, 8 P° ( , D f ed of Partition - Construe- 

tlon-PartUion between Hindu father and sons 

Eldest son even though having no interest 
in family propertlse given some properties by 
way of maintenance of his family with no 
power of alienation - Interest of eldest son in 
pioperty restricted in its enjoyment to him per- 
sonally Restriction against alienation is valid ) 

1934 All 358 (359) [AIR V 21], (Case under Agra 


Tenancy Act (1901) S. 156.) 

1 1. 1955 Mad 350 (358) [AIR V 4*2 C 94] 

mu 11 ! 163 (1C ?' f A I R V 9i : 8 O L J 
6o6. (\\ ill by husband in favour of his wives— 

Condition that one of co-widows will not trans¬ 
fer her share without the consent cf others is 
valid and binding.) ^ 

Section 10 — Note 2 

1 349(DB) Mad 706 (717) " A 1 R V 13 - 
*49 (DB) iad 706 (717 ’ 718) tAIR V 13] 

3. (’47) 1947 All L J 462 (465) (DB' 1 

1937 All 533 (534) [A I R V 24] (DB \ (Grant of 

remission of the land revenue for maintenance 

lioperty sold in Court auction—Sale valid to 
the extent of land onlv.) 

!(926 Mad 706 (717) [A I R V 13] : 49 Mad 349 


49 Mad 
: 49 Mad 



378 | S ION 2 Pt 4 ] 


CONDITION RESTRAINING ALIENATION 


intention to control the right of alienation inherent in the operative terms of the 
transfer.(4) 

3. Is transferred.”-The section applies only where property is transferred 
subject to a condition. Where there is no transfer of property, a restraint imposed on 
alienation of property is not affected by this section.(la) In the case of a family settle . 
meat, for instance, there is no transfer of property between the parties, but merely an 
acknowledgment and definition of the title of the respective parties to the properties 
taken by them under the arrangement. A restraint on alienation imposed in such arrange 
ment, on a party thereto in respect of the property taken by him, is not affected by this 
section. The validity of such restraint must be decided by reference to general principles 
•of law, and not by principles underlying this Act except in so far as they are in accord 
■ance with general principles of law.(l) It has been held by their Lordships of the 
Privy Council that a partial restraint on alienation in a family settlement cannot be 
said to be contrary to justice, equity and good conscience and would therefore be 
valid.(2) In Nageshar Salmi v. Mata Prasad,(3) it was held that, apart from S. 10, 
an absolute restraint on alienation in a family settlement would be invalid on general 
principles of law. This decision was affirmed by their Lordships of the Privy Council in 
Mata Prasad v. Nageshar Sahai( 4) on another point, but they expressed “their entire 
concurrence with the judgm ent of the Judicial Commissioner’s Court.” 

4. (’85) 9 Bom 561 (568) (DB). 



Section 10 — Note 3 

, a. 1967 Guj 192 (194, 195) [A IE V 54 C 36]. 
(Voluntary agreement by which the father 
places restrictions on his power of disposal over 
family property in the interests of his minor 
sons and to protect property against debts — No 
question of anv transfer arises.) 

(’61) ILR (1961) Mys 932 (938, 939). (Partition is 
not transfer of.property—S. 10 does not apply.) 
1960 Assam 178 (181, 182) [A I R V 47 C 43] : 
ILR (1959) 11 Assam 423 (DB). 

1955 Mad 350 (358) [AIR V 42 C 94]. (Partition). 
See also cases cited in foot note (1). 

1. 1967 S C 1595 (1598) [A I R V 54 C 333]: 
(1967 ) 2 S C W R 734. (Family arrangement— 
Division of property amongst members for con¬ 
venient enjoyment — Alienation of property 
restrained—Restriction is not hit by S. 10 ) 

1964 Pat 214 (219) (Pr 6) [AIR V 51 C 58] (DB). 
1958 Him Pra 5 (7) [AIR V 45 C 2]. (A compro¬ 
mise amounting to settlement of disputed 
and doubtful claims relating to land is not 
transfer—S. 10 inapplicable.) 

1957 Pat 570 (574) [A I R V 44 C 175] (DB). (A 
deed of partition of family arrangement cannot 
be considered even as an exchange so as to 
come within the mischief of S. 10.) 

1955 Mad 350 (358) [AIR V 42 C 94]. 

1955 Trav-Co 231 (232) [AIR V 42 C 94] : I L R 
(1954) Trav-Co 1264. 

1953 Punj 282 (283) [A I R V 40 C 123] : I L R 
(1954) Punj 165 (DB). (Gift to pichhlag son— 
Objection by collaterals — Agreement between 
parties that donee or his descendants would 
have no right to sell or mortgage property— 
Agreement held amounted to compromise and 
not to transfer and, therefore restriction was 
not hit by section.) 


1946 Pat 55 (58) [AIR V 33]. (Compromise giving 
possession to widow in lieu of the maintenance 
Absolute restraint on alienation —Held that 
commpromise did not involve any transfer at 
all and in this view S. 10 will not apply.) 

1943 Lah 168 (170) [AIR V 30]. (Gift of land by 
Hindu widow to her husband’s sister B — Suit 
by reversioner K challenging gift—Compromise 
B to retain half of land and K to take other 
half B not to alienate land during her life¬ 
time — On extinction of B’s line land to revert 
to.K — Held S. 10 was inapplicable as compro¬ 
mise did not amount to alienation.) 

1929 Oudh 193-201)[AIR V16]: 4 Luck452(DB). 
t 1923 Bom 276 (279, 280) [AIR V 10] : 47 Bom 
597 (DB). 

[See however 1968 Bom 25 (28) [AIR V 55 C6]. 
(One of two co-widows adopting son to her de¬ 
ceased husband—Deed executed by widows and 
son allotting share of property to each of them 
as full owner — Term restraining alienation 
during life-time of widows—Term held void as 
full title was conferred upon them irrespective 
of the fact that widows had right to obtain 
only a limited estate.)] 

2. * 1932 P C 158 (160, 161) [AIR V 19] 7 Luck 
257 : 59 Ind App 236. (Affirming 1929 Oudh 
193 [AIR V 16].) 

1946 Pesh 12 il4) [AIR V 33 C 6]. (Such restric¬ 
tion is opposed to public policy.) 

3. 1922 Oudh 236 (244) [A I R V 9] : 25 Oudh 
189 (DB). 

See also the undermentioned cases to the same 
effect : 

1955 Mad 350 (358) [A I R V 42 
principle underlying S. 10 would 
where the condition involves an absolate res¬ 
traint on alination in a family settlement.) 

4. 1925 P C 272 (280) [A I R V 12] : 28 Oudh 
Cas 352 : 47 All 833 *. 52 Ind App 393. 


C 94]. (The 

be applicable 
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See also the undermentioned case.(5) 
See also Note 12. 


4. Subject to a condition or limitation.” —The section applies only where 
the transfer is made subject to a condition against alienation, that is, where the condi¬ 
tion is annexed to the property transferred. Where A who is the full owner of certain 
property, retains a life-interest in it without power of alienation and transfers the 
remainder to B, there is no condition annexed to the property transferred to B in 

other words, there is no ‘'transfer subject to a condition” and this section consequently 
does not apply.(l) 

A\ ords of limitation such as ‘‘you are to enjoy, you and your sons, grandsons 

from generation to generation”(2) or ‘‘to you and your sons and grandsons”(3) or “to 

you and the generations born of your womb successively’’^) or “to your putra. pautradi 

■Icrame (5) denote the grant of an estate of inheritance and do not import any restraint 
on alienation. 


The creation of an interest in property ‘‘restricted in its enjoyment to the owner 
personally within the meaning of S. 6, Cl. (d) cannot be said to be a transfer “subject 
to a condition against alienation.” In Lachhmesliwar Sahai v. Mt. Moti Rani Kunicar[b) 
a partition deed was entered into by A , his wife B, and his three sons C, D and E . 

A ’ C ' D and E each took a four.anna share. They agreed that after A's death his share 
should remain in the possession and occupation of B for her life without power of 
alienation. It was held by their Lordships of the Privy Council that the document could 
not be regarded as conferring a life.interest on B coupled with a repugnant condition 
prohibiting alienation absolutely, but should be treated only as a personal right granted 

to B to appropriate the profits of the share after A's death, falling within S 6 Cl (d) 
of the Act. See also Notes 10, 11 and 12 on S. 6. ’ 


The question whether property is transferred subject to a condition restraining 
alienation or whether the clause restraining alienation is intended as transferring only 
a limited interest has to be decided on the terms of the deed as a whole.(7) 


5. 1923 Bom 276 (278) [AIR V 10] : 47 Bom 
597 (DB). (Widow restricting herself to lesser 
interest than a widow’s estate under a deed of 
family arrangement — 1 1 eld, the condition was 
valid as there was no transfer within S. 10.) 
1926 Mad 1202 (1202, 1203) [AIR V 13 ] ; 
^ atl \ J 552 : I L R 50 Mad 331 : 26 Mad L 

M 37. (Grant of amulgeni lease is an aliena¬ 
tion. ) 

Section 10 — Note 4 

1. 1919 All 80 (81) [AIR V 6 ] (DB). 

(’ll) 14 Oudli Cas 189 (1921. 

[See a ^0 1925 All 65 (65) [AIR.V 12]. (Vendor 
reserving certain interest so long as his des¬ 
cendants’ lino continues.)] 

2. (’89) 13 Bom 373 (375) (DB). 

3. (’72) 11 Bong L R 86 (112) (PC). 

t 1920 Bom 73 (75) [AIR V 7] : 44 Bom 304 
(DB). 

<’72) 1872 Bom P J 33. 

4. (’79) 4 Cal 23 (28) : 5 Ind App 138 (PC). 

5. *('97) 24 Cal 834 (819) : 24 Ind App 76 (PC) 
1918 Mad 81 (81) [AIR V 5] (DB). (Words of 

restriction, after this expression, must be 
treated as repugnant condition.) 


6 1939 P C 157 (159; [AIK V 26] : ILR U939) 
Kar 274. 

[See also 1946 Pat 55 (58) [AIR V 83 C 17]. 
(Compromise giving possession to widow in 
lieu of maintenance — Absolute restraint on 
alienation — Held no transfer was involved 
and so S. 10 did not apply—Compromise only 

in its enjoyment 
to widow personally within the meaning of 
S. 6 (d) : 1939 P C 157 [AIR V 26], Rcl. on.)] 

7. 1953 S C 7 (10) (Pr 13) [AIR V 40 C 3] : 
1953 SCR 232: ILR Q953) 1 All 896. (In 
cases where intention of testator is to grant 
an absolute estate, an attempt to reduce the 
powers of the owner by imposing restraint 
on alienation would certainly be repelled on 
ground of repugnancy; but where restrictions 
are the primary things which the testator 
desires and they are consistent with the 
whole tenor of the will, it is a material cir¬ 
cumstance to be relied upon for displacing the 
presumption of absolute ownership implied in 
the use of the word “Malik”. 

1964 Orissa 59 (62) [AIR V 51 C 25] : ILR 
(1963) Cut 830 (DB). (Deed of partition — 
Construction Partition between Hindu father 
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5. Condition, limitation and covenant. — A condition signifies a quality 
annexed to an estate by virtue of which it may be defeated, enlarged or created upon an 
uncertain event. Conditions are either precedent or subsequent. Where a condition 
must be performed before a person can take an interest in property it is called a 
covditicm precedent, (l) But where the effect of the condition is either to enlarge or 

defeat an estate already created it is ealled a condition subsequent .{la) 


Illustrations 


( 1 ) 

( 2 ) 

(3) 


A grants property to B on condition that B shall marry A’s daughter C. This is a 
condition precedent , inasmuch as B's estate will commence only on his marriage with C. 

A grants property to B on condition that on failure of issue living at the time of B's 

death, the property is to return to A and his heirs. This is a condition subsequent, 

as the effect of the condition is that on the happening of the condition, the estate 
already created in favour of B is defeated.{lb) 

A grants property to B tor life on condition that if B pays A a certain sum of money 
on a certain date, he shall have an estate in fee simple. This is also a condition 
subsequent inasmuch as on the performance of the condition, the life-estate already 
created in favour of B is enlarged into an estate in fee simple. 


A condition must be distinguished from a covenant. A condition, as has been 
seen already, is a quality annexed to the estate and is imposed by the grantor. A 
covenant, on the other hand, is merely an agreement between two or more parties by 
which either of the parties pledges himself to the other that something shall be done.(2) 
The non-performance or the breach of the covenant will not defeat a grant, as in the 
case of the breach of a condition, though it may give rise to an action in damages.(3) 


and sons Eldest son even though having no 
interest in family properties given some pro¬ 
perties by way of maintenance of his family 
with no powers of alienation — Restriction 
against alienation is valid.) 

1958 Ker 265 (269) [AIR V 45 C 94] (DB). 
(Deed of maintenance arrangement — Clause 
prohibiting alienation is valid.) 

1957 Ker 119 (121) [AIR V 44 C 69] (DB). 
(Held on construing all clauses of partition 
arrangement together, that interest intended to 
be convoyed in favour of one C, the donee, was 
in the nature of a life interest and not an 
estate of inheritance. It was not a case where 
an absolute estate has first been created and 
later clauses were merely repugnant to the 
absolute estate.) 

1957 Ker L T 1119 (1121) (Pr 3). (Gift deed 
provided in effect that property was to be taken 
for support of donee and her santhanams—She 
was to attorn to Jenmi direct and pay micliava- 
ram and other dues - She was to enjoy property 
for her lifetime without in any way encum¬ 
bering same so that properties would devolve 
upon santhanams. 

Held , that intention of donor was to settle 
property on children who were minors at the 
time and mother was only to have a life estate 
in the property.) 

1952 Mad 166 (167) [AIR V 39]. {Held that the 
document conferred only a life estate and the 
clause restricting the alienation was not in 
derogation of an absolute grant but was a 
condition of the grant itself.) 


Section 10 — Note 5 

1. 1964 S C 587 (592, 593) [AIR V 51 C 76] : 
(1964) 2 S C R 480. 

[Sw (’99) 23 Bom 271 (278) (PC). (Will — 
Direction to adopt M, given to widow of 
testator’s deceased son — Bequest of residuary 
property to M Held , adoption was a condi¬ 
tion precedent before M could take any in¬ 
terest. Affirming 20 Bom 718.) 

[See also 1911-11 Ind Cas 634 (635) (Cal) (DB). 
\^/TGift to N on condition of'his living in dwelling 
house with the heirs in succession —Gift fails 
if N ceases to reside in the house.)] 

la. Woodfall, Law of Landlord and Tenant, 
22nd Edn., pp. 222, 223. 1964 S C 587 (592, 
593) [AIR V 51 C 76] : (1964) 2 S C R 480. 

lb. See (’79) 4 Cal 23 (28): 5 Ind App 138 
(PC). (The provision making the estate de¬ 
feasible on failure of issue is referred to by the 
Privy Council as a ‘condition’.) 

2. Wharton, Law Lexion, 14th Edn., p. 277. 
1957 Pepsu 21 (22) [AIR V 44 C 5]. 

(1901) 11 ML J 132 (140): ILR 24 Mad 449 
(DB). (Contractto sell does not create an- interest 
in or charge on property but is only a covenant 
not running with the land.) 

[See also (’49) 1 Madh BLR 484 (4S6). (Cove¬ 
nant executed by transferee for reconveyance 
in favour of transferor is not void.)] 

3. 1920 Mad 1006 (1007, 1010) [AIR V 7] : 43 
Mad 503 (SB). (Assignment in breach of covenant 
not to alienate is operative.) 

(’09) 36 Cal 745 (748) (DB). (Do) 
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A condition, again, must be distinguished from limitation. The limitation of an 

estate is the measure or quantity of an estate. Where A grants to B “for life,” or to B 

' in fee simple” or to B “until he becomes bankrupt", the words “for life,” “in fee 

simple” and ‘‘until he becomes bankrupt,” show the measure of the estate that is 

granted and are thus words of limitation. The distinction between a condition and a 

limitation is stated by the Lord Chancellor in Brandon v. Bobinson(‘3a) in the following 
words : 

“There is no doubt, that property may be given to a man, until he shall become bankrupt 
It is equally clear, generally speaking, that if property is given to a man for his life, the donor 
cannot take away the incidents to a life-estate; and, as I have observed, a disposition to a man 
until he shall become bankrupt, and after his bankruptcy over, is quite different from an 
attempt to give to him for his life, with a proviso that he shall not sell or alien it If that 
condition is so expressed as to amount to a limitation, reducing the interest short of a life- 
estate, neither the man nor his assignees can have It beyond the period limited.” 

Again in JYoodmeston v. TFh./&er(3h) Lord Brougham said 

“It is impossible so to tie up the use and enjoyment of it (i.e., property) as to create in the 

donee a life-estate which he may not alien: Although the object may be attained indirectly in 

a manner consistent with the known rules of law, by annexing to the gift a clause of forfeiture 

cr defeasance on the happening of a particular event, or on a particular act beiiw done for in 

that case the donee takes by Vie limitation a certain estate, of which the /rent or act is the 

meamre- and upon the happening of the event, or the doing of the act, a new and distinct estate 
accrues to a different individual.” 

See also the undermentioned cases.(3c) 

The question whether a grant is made subject to a condition, or to a limitation 
or to a covenant is to be determined upon a consideration of the facts of the particular 
case.(4) In England, the use of the words “provided always,” ‘‘subject to a condition,” 
in a conveyance of real estate would by themselves make the estate conditional' but in 
a lease no precise form of words is necessary to make a condition; it is sufficient if the 
words used were intended to have the effect of a condition.(5) In this country where 
the technicalities of the English law of property do not appl*, the question in every 
case would depend upon the intention of the parties as gathered from the words used 
and not upon a technical form of words used in the document of grant. In the 


1938 Cal 478 (479) [AIR V 25 1 (DB). (If a 
term is granted subject to a condition against 
assignment, an assignment by the lessee will 
o void; but if the restraint is by covenant only, 
the lessee, by assigning, commits a breach of 
covenant but the assignment itself is not void, 
though the landlord can put an end to it as 
Boon as the assignment comes to his knowledge 
it the lease contains a power of re-entrv ) 

1922 Nag 224 (225) [AIK V 9] : 18 Nag L R 89. 

(Covenant in a lease that the 1 essee shall not 

sub- et without the permission of the lessor is 

valid and for a breach thereof the lessee will be 
liable in damages.) 

1910 Pat 161 (164) [AIR V 3^ (DB). (Do.) 
t( 03) '26 Mad 157 (160, 162) (DB). 

1957 Popsu 21 (22) [AIR V 44 C 5].’ 

3a. (1811) 11 R R 226 (228) ; 34 E R 379. 

3b. (1831) 34 R R 56 (56) : 39 E R 370. 

3c. (1882) 30 W R (Eng) 887 (888) : 21 Ch D 
N38, In re Machu. (Limitation is ordinarily 
the definition or circumscription in any con¬ 
veyance of the interest of the grantee.) 

(1876) 3 Ch D 148 (155): 24 W R (Eng) 754, 


Hattan v. May. (“To A until the happening 

of an event This is the measure of its 
limitation.) 

4 ‘ ^°, od , faU ’ Law of Landlord and Tenant, 
22nd Edn., pp. 222, 223. 

1938 Cal 478 1479) [AIR V 25] (DB). (Clause in 
patta providing that in case of transfer trans¬ 
feree shall pay one-fourth of consideration 
money to landlord and in default of such pay¬ 
ment, transfer shall be void — Clause held in 

the nature of a restrictive condition aud not 
covenant.) 

5 (1863) 135 R R 736 (738): 143 ER 490, 
Shaw v. Coffin. (Agreement by a tenant that 
he will not underlet without written permis¬ 
sion of the landlord does not create a condi¬ 
tion.) 

(1828) 32 R R 393 (396) : 6 L J K B 185, Deod 
Henm Ker v. Watt. (Lease providing that 
leased land not to be assigned, transferred or 

8PGCifiC P “ ™ 
&8"8,^ 8 re\L%huS ^ 887 ^ = 21 
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undermentioned case,(6) a lease of lands contained a clause that the lands demised 

weie not to be sub-let without the consent of the lessor but no provision was made for 

forfeiture in the event of a breach of the clause. The clause was in the middle of a 

number of other provisions all of which were in the nature of what would be covenants 

in the English law. Mr. Justice Chapman was inclined to construe the clause as a 

covenant and not as a condition but held that even if it was a condition it would be 

void as it was not for the benefit of the lessor. Mr. Justice Atkinson also agreed with 

the view that the clause was only a covenant and not a condition which would invali 

date a transfer made by the lessee in breach of the clause. But he expressed the 

opinion obiter that a covenant against alienation might be void under S. 10. This, it is 

submitted, is not correct. This section has no application to covenants. See also the. 
case cited below.(7) 

6. “Absolutely restraining.’’ — The section does not prohibit a partial! 
restraint on the disposition of property, but renders void an absolute restraint on 
disposition.(la) An absolute restraint on disposition is a clog on the owership.(l) “If! 
a feoffment be made” says Littleton(2) 

“upon the condition that the feoffee shall not alien it in any way , this condition is void,, 
because when a man is enfeoffed of lands or tenements, he hath power to alien them to any 
person by the law. For, if such a condition should be good, then the condition should oust him* 
of all the -power which the law gives him, which should be against reason; and therefore such au 
condition is void.” 

The word ‘‘absolutely” must be construed in a reasonable manner(3) and, in< 
deciding the question whether the condition or limitation restraining the disposition of: 
property is absolute or partial, the Court has to look at the substance and not so much* 
to the form of the condition or limitation,(4) and see whether, for all practical pur¬ 
poses, the disposition of property is prohibited.(5) ‘‘The test” said Jessel, M. B., ini 
In re Macleay,(G) “is whether the condition takes away the whole power of alienation/ 
substantially. It is a tjfcestion of substance and not of form.” 

If a condition against alienation is to be valid, it must not really take away all 


6 . 1916 Pat: 161 (163, 166) [AIR V 3] (D13). 

7 . (’08) 35 Cal 1069 (1073, 1074) (DB). (Clause 
forbidding alienation seems to have been consi¬ 
dered not a condition.) 

Section 10 — Note 6 

la. (’63) 1963 Ker L T 355 (356, 357) (pr. 3) 
(Restraint on alienation to strangers in the 
deed of partition being a partial restraint is not 
invalid.) 

1960 Assam 178 (181, 182) (pr. 7) [AIR V 47 
C 43] : ILR (1959) 11 Assam 423 (DB). (Agree¬ 
ment requiring‘parties to sell lands amongst 
themselves and on their not purchasing same to 
sell it to one of the members of the community 
—Condition imposed or limitation placed on 
right of transfer was not an absolute one—S. 10 
not applicable.) 

1955 Mad 350 (358) [AIR V 42 C 94]. 

(’49) 1949-1 Madh BLR 484 (486). 

1944 Nag 187 (187, 188): [AIR V 31] : ILR (1945) 
Nag 174. (Partition between two brothers— 
Agreement that if share of one’s sold, the other 
would be entitled to buy for certain price is 
enforceable againit sons of parties. Such agree¬ 
ment imposes only a partial restriction and is 


not void. 1932 P C 158 [A I R V 19] followed. 
Section 14 also is not offended in such a case.), 
1927 All 170 [AIR V 14] (F B).) 

[See also 1926 Mad 1202 (1202) [AIR V 13]: 50' 
Mad 331. (In the absence of restriction against 
assignment of any portion of demised property 
the restraint on the alienation of the demised 
premises will not prevent the alienation of 
a portion.)] 

1. (99) 1 Bom LR 498 (499) (DB). (Govern¬ 
ment, having absolutely granted: the house-sites- 
wliich are no part of vatan property, cannot 
clog the ownership with a prohibition against 
alienation.) 

2 . Coko on Littleton, Page 360. 

3 . 1935 Lah 503 (504) [AIR V 22]. 

4 . 11935 All 493 (495) [A'.I R V 22] : 57 All 861 
(DB). 

1921 All 97 (98) [AIR V 8] (DB). (Vendee agree¬ 
ing to sell or mortgage not to anybody except- 
the vendor or his heirs at a fixed price is 
absolute restraint.) 

[See also 1955 Mad 350 (358) [AIK V 42 C 94]]. 

5. 1935 All 493(495) [AIK V 22]: 57 All 8G1(DB).- 

6 . (1875 ) 32 L T 682 (683) : LR 20 Eq 186. 
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power either by express words or by the indirect effect of the frame of the condition ; for 
you cannot do that indirectly which you cannot do directly.(7) 

Illustrations. 

(1) A transfers property to B but with a condition that he should not transfer it to any 
one. The condition is void.{ 8) 

\J$) A transfers property to B on condition that B shall not alienate it without first con¬ 
sulting and obtaining A } s consent. The condition is void.(9» The reason is that A can, 
in such a case, always prevent alienation by B by simply withholding his consent 
,—and, consequently, the restraint imposed, though in form not absolute is in substance 
ab^olute.(lO) In the words of Mr. Justice Pandalai of the High Court of Madras, such 
/ a restraint is “a restraint sufficiently absolute to fall within S. 10.”(11) 

\ / (3) A executed a document whereby he and his two wives were to be joint owners of his 

property and it was provided that neither he nor his wives would have the right to- 
transfer the property separately unless all combined to make the transfer. The High 
Court of Allahabad held that the condition was void as being an absolute restraint.(12) 
Their Lordships observed : “No doubt there was one exreme possibility in which when 
Basdeo Singh and his two wives all agreed there could be a valid transfer under the 

deed.It seems to us that for all practical purposes Basdeo Singh reserved to 

himself the absolute power of preventing alienation of any kind. Unless he himself 
was prepared to waive this condition, he gave no power to his wives to transfer the 
property gifted to them under any circumstances. We therefore think that this 
>^mounted to an absolute restraint on alienation within the meaning of S. 10.” 

VT A compromise between A and B provided that B should get a life-interest without 
power of transferring it except in case of necessity and unless his other property is not 
sufficient. It was held that this was an absolute restraint.(13) 

(5) A transferred property to B with a covenant that B should not , if he wished to alienate 

it > do so piecemeal but must do so only as a whole. It was held that the restraint was 
partial and not absolute.! 14) * 




Imve “ ngni oj pre-emption, ine conmtion is not invalid under this section 15) 
There is no absolute restraint against alienation in such a case.(l6) As to whether and 
when such a condition will offend the rule against perpetuitic^ffece Note 10 on S 14 


7. (1875) 23 W R (Eng) 718 (719) : L R 20 Eq 

186, In re Macleay. 

8 . 1955 Punj 49 (50) [AIR V 42 C 18]. (Deed o* 
compromise giving absolute estate — Restraint 
on alienation held void.) 

1926 Mad 648 (650) [A I R V. 13] (DB). (Condi¬ 
tion void but transfer valid.) 

1924 Lah 729 (729) [AIR V n] (DB). (Restric¬ 
tions contained even in compromise are the 
derogation from the full proprietary rights ) 
1919 Oudh 70 (72) [AIR V 6] (DB). (Deed of'gift 
restrainingidonee from'transferring whole or any 
part of'.property gifted—Restraint is void. ) 

1916 Cal 644 (644) [AIR V 3] (DB). (A life 
interest is just as much property as an absolute 
interest and any condition absolutely restrain¬ 
ing the transferee from disposing of that pro¬ 
perty is void.) 

1915 Mad 296 (299) [AIR V 2] : 15 Mad L T 361: 
29 Mad LJ 617: ILR 38 Mad 867 (DB). (Grant for 
maintenance—Restriction on alienation void). 
t(’12) 17 Ind Cas 284 (286, 287) (Cal) (DB)! 
(Grant for maintenance with condition against 

alienation.). 

e. (’06) 3 All L Jour 621 (622, 623). 

lO. 1935 All 493 (495) [AIR V 22] : 57 All 861 
(DB). (Per Sulaiman, C. J.). 


1 1. 1935 Mad 33 (34, 35) [AIR V 22]. 

12. 1929 All 492 (492, 493) [AIR V 1G] (DB). 

13. 1937 All 235 (236, 237) Fa I R V 241 1932 
P C 158 [AIR V 19], Distinguished.) 

14 . 1921 Sind 118 (118, 120 ) [A I R V 81 * IT 

Sind L R 1 (DB) J 

15 . 1922 All 293 (294) [AIR V (Property 
should not be transferred to a stranger without 
written consent of co-sharers—Valid ) 

118 u I R V 8] : 17 Sind L R 1 
(DB). (^Covenant by vendee to give right of first 

refusal to vendor and his heirs and to sell as a 
whole is valid.) 

(1.1) 9 Ind Cas 171 (173) (DB) (Mad\ (A provi¬ 
sion in a lease deed that should necessity for 
alienation arise by lessee who had permanent 

rights, the property should be surrendered to the 
lessor is valid.) 

(’71) 6 Mad H C R 248 (255, 256) (DB> (“You 
shall not sell” is void. “If you sell you shall 
give me the first oiler” may be perfectly valid 
You shall not alienate so as to destroy the 
rights of your son” is perfectly valid ) 

[See also 1924 All 400 (410) [A*IR V Ill • 46 All 
333 (DB).] 

16. 1929 All 667 (668) [AIR V 16] (DB). «. 
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(7) A devised property to B upon condition that if B wanted to sell it, it must be offered 
first to A’s wife for £3000. The amount of £3000 was found to be about one-fifth of 
the real value of the properties. It was held that the restraint was, in substance, an 
absolute one against sale and was void.(l7) 

(S) A khorposh maintenance grant of a pargana was subject to the restriction that no 
creditor of the grantee will be competent to attach the property or sell it for the debts 
of the grantee or if it is actually sold the settlement will stand cancelled. It was held 
that the restraint on alienation was not absolute.(l7a) 

(9) Where in an agreement for reconveyance the condition was that the vendor was to take 
resale for his and his family use and not for speculative purposes, it was held that if 
by the conditoin it was intended that the vendor although at the time of making the 
request for resale had no intention of acquiring it for the sake of disposing it of to a 
third part}" for profit, yet he could never thereafter dispose of the property as he liked, 
such a term would be void under this section.(l7b) 

See also the undermentioned case.(18) 

7. Condition restraining alienation except in favour of a specified 

person. — Where A transfers property to B subject to a condition that B will not 

transfer it except to A himself , or to some other named person the condition is void.(l) 

In Musehamp v. Bluet,(2) decided in the year 1617, Sir John Bridgman observed as 
follows : 

I conceive that the condition is void ; for to restrain generally, and that he shall not alien 

to an} but to J. S., is all one ; for then the feoffor may restrain him from aliening to any except 

to himself, or such other person by name, whom lie may well know cannot, nor never will* 

purchase the land ; so that this condition shall take away all his power, and shall make a 

perpetuity in the feoffee, which is quite contrary to law, neither is there any authority to 
warrant this restraint.” 

In Attwater v. Attwater{ 3) the Master of the Rolls observed : 

It is obvious, that if the introduction of one person’s name, as the only person to whom 
the piopeity may be sold, renders such a proviso valid, a restraint on alienation may be created, 
as complete and perfect as if no person whatever was named ; inasmuch as the name of a person 
who alone is permitted to purchase, might be so selected, as to render it reasonably certain that 
he would not buy the property, and that the property could not be aliened at all.” 

In the undermentioned case(4) where A transferred property to B on condition 
that B would not sell it to any one except A, it was held on a construction of the 
document that the condition was one for pre-emption and was as such valid.(5) 


8. Restraint on alienation for a particular period. — The general trend 
of opinion in England is that a restraint on alienation for a limited period is an 
absolute restraint and as such is void.(l) This view is followed in this country also.(2) 


1 7. (1SS4) 26 Ch D 801 (823) : 53 L J Ch 722, 
In re Kosher. 

1 7a. 1945 Pat 162 (176) [A I K V 32] : 23 Pat 
871 (DB). 

1 7b. (’50^ ILK (1950) All 32 (45) (DB).: 

18 (’88) 1888 Pun Re No. 131, P. 351 (355) 
(DB). (Held, no absolute restriction because 
alienation by consent of both parties was no! 
prevented and because transfer by succession 
was not prevented—Submitted not correct.) 

Section 10 — Note 7 

1. 1935 All 493(495) [AIR V 22]: 57 All S6l(DB). 
1929 All 381 (382) [AIR V 16] (DB). 

(’01) 4 Oudh Cas 163 (166, 167). (Condition that 
alienation should be made to talukdar and no 
one else.) 


2. (1617) 123 E R (Common pleas) 1253 (1256) : 
J Bridg. 132. 

3. (1853) 104 R R 458 (462) : 23 L J Ch 692. 

4. 1925 All 97 (98) [AIR V 12]. 

5. See Illustration 6 in Note 6. 

Section 10 — Note 8 

J . (1868) 37 L J P C 1 (5, 7) , L E 2 P C 4, 
Renaud v. Guillet. 

[See (’ll) 11 Ind Cas 301 (303) (DB) (Cal).] 

2. 1955 Mad 350 (357, 358) [AIR V 42 C 94]. 
1933 Lah 201 (202, 203) [AIR V 20] : 14 Lah 
353 (DB). (Restraint till youngest son attains 
majority.) 

(’30) 121 Ind Cas 298 (299) (DB) (Lah). (Testator 
restricting alienation by sons during lifetime 
of their mother.) 
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A conharj. view is expressed in the undermentioned ease(3) that a restraint on aliena 
oi a portion of the property transferred during the lifetime of a person is valid 
as a partial restramt. It is submitted that this view is not correct. The Privy CWil 
decision on which this case rested for its conclusion dealt with a restraint^ not as o 
time but as to the persons to whom the property might be transferred. 

9. Alienation restricted to a specified class of persons _ In Doe el CHI 

where 4 transferred property to B with the condition that B shall have 
no power of disposal except in favour of B's sister or sisters or m then- tin 

held that the restraint was partial and not absolute. In Attwater v. itticjer (2) where 

A transferred property to B with an injunction that B should never seU it out 

Emu ml ll B Itf/th U mU f » t0 ° ne ° f kis hr0tkers herea - fter ««««*. it was held by 
JKonuily, i-t-., tiicit the wordq nnt nf • i . * y 

™ tL 2'“-L°! 7? 

the condition that he never sells it out of the family.'' .Jessel.M R held that\l e r 
Gill v. Pearson.( 4) The view of Jessel R * foll ° wed , the c <^ of Doe d 

St tbe p,ivy Conocii s 

she claimed, ^on the condkLn“ Wbi< * 

outside the family. The question of the validity of the restriction liT ? i° T ° ne 
general principles of justice, equity and good conscience Their Lo 1 l deCided ° n 

“On the assumption that Sughra Bib, took under ,, , L ° rdshl P s observed : 
absolute estate subject only to this restriction their T ° f , the lament in question, an 

angers ,££ 

side ration. 116(1 t0 ’ U 13 submitte d that this view is open to recon. 


'ifflmtuf l , 24 ' ) ! AIR v - 9]: 25 0udh Cas 

indeffnh ralnt exte ? dlng over a period of 

indefinite duration is void.) 

3. 1935 Lah 503 (504, 505) [AIR V 22]. 

Section 10 — Note 9 

' 1805 ) B R R 447 (453) : 102 E R 1253. 

2 * (1853) 104 R R 458 (462) : 23 L J Ch 692. 

3. (1875) 44 L J Ch 441 (443) : L R 20 Eq 186. 
4 (1805) 8 R R 447 (453) : 102 E R 1253. 

Vi^?a P i S^. ( i80)CaibVi « :7l ™* 257: 

4. T. P. 25. 


[ fcondition 63) i 1963 Kpr L T 355 (356 « 357). 
(Condition in partition forbidding sale to 

V 19]fFolf ) rt ' al re3trlctlon - 193 2 PC 158 [AIK 

1 ( 9 DB) T ?wf° 156 (15 . 7) . (Pl ' 6) [AIR V 44 C 49] 
(UB). (Where a partition deed states that i„ 

2,7,°' sh r TS l,esired -I! the share 
allotted to liim (or her) it qIioII k ij 

whomsoever among t^ ^tLr ILtfwho 
vafid.,] t0 PUrClmS ° h ’ SUch * Strain” 1: 

6 Cas 9 3^ 0Udh 125 (126) [AIR V 13 ] : 27 Oudh 
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to A and his heirs for fixed sum of money has been held in the undermentioned cases(7) 
to he an absolute restraint for all practical purposes. 

In the undermentioned decision of the High Court of Madras(8) a partition deed 
among father and sons provided that certain property should be held by them as tenants 
in common. It restrained the sons from alienating their share to strangers to the family 
but gave a right to sell within the family at a maximum price which was far below the 
real value of the property. There was no obligation to buy at that price. It was held 
that under the circumstances the restriction was an absolute one and therefore void. 

As has been seen in Note 6, a partial restraint on alienation is not prohibited by 
this section. As to whether such a restraint will, wdiere a transfer is made absolutely, 
be void for repugnancy under S. 11, see Note 9 on that section. 


10. Prohibition of alienation to specified persons. —A prohibition against 
alienation to a specified person or persons, is only a partial and not an absolute res - 
traint. The reason is that the persons to whom the grantee cannot alienate must be a 
very small number compared to the persons to whom he is not prohibited from alienat. 
ing, and it cannot be said that the whole power of alienation is taken away by tne 
prohibition. In In re Macleayf 1) the Master of the Rolls said : ‘‘You may restrict aliena¬ 
tion in many ways. You may restrict it by prohibiting a particular class of alienation* 
or by prohibiting it to a particular class of persons.” 


11. Condition restraining transfer of company’s shares.— The shares in 
a company allotted to the share-holders are prima facie transferable. But the share¬ 
holders are not precluded from contracting for value that they shall submit to reason¬ 
able restriction in the right of transfer. A restriction precluding the share-holders 
altogether from transferring the shares may be invalid, but a restriction which does 
no more than give a right of pre-emption is valid.(l) 


12. “From parting with or disposing of his interest.” —A condition not 
to assign a lease is not violated by the mortgage of the lease.(l) A general restriction 
on alienation does not apply to a transfer by operation of law: (2) But an execution 
sale founded on a mortgage or charge voluntarily made in breach of a condition agains 
alienation is not to be considered as a sale in invitum for this purpose, so as to take it 
out of the operation of the condition.(3) 


7. 1935 All 493 (494, 495) [AIR V 22] : «57 All 
861 (DB). (1921 All 97 [AIR V 8], Foil.) 

1935 Sind 182 (184) [AIR V 22] : 29 -Sind L R 
321 (DB). 

1921 All 97 (97, 98) [AIR V 8] (DB). 

8 . 1939 Mad 769 (771, 772) [AIR V 26] : I L R 
(1939) Mad 954 (SB). 

Section 10 — Note 10 

1. (1875) 44 L J Ck 441 (443) : L R 20 Eq 186. 

Section 10— Note 11 
1. 1928 P C 291 (293) [AIR V 15]. 

Section 10 — Note 12 

1. 1955 Mad 350 (358) [AIR V 42 C 94]. 

1918 Mad 373 (376) [AIR V 5] (DB). (Under 
English mortgage, if absolute interest not trans¬ 
ferred.) 

(’12) 14 Ind Cas 293 (294) (DB) (Cal). (If mort¬ 
gage results in sale, it is violation.) 

(’03) 72 L J P C 50 (52): 1903 App Cas 190, Josef 

Mulder. 


2. 1925 Cal 471 (472) [AIR V 12]. 

f 1924 Nag 222 (224) [AIR V ll]. (20 Cal 2/3, 

Followed.) 

1922 Cal 96 (97) [AIR V 9] (DB). 

1915 Cal 200 (210) [AIR V 2] (DB). (7 Bern 262 
and 20 Cal 273, Followed.) 

(’12) 17 Ind Cas 284 (287) (DB) (Cal). (Following 
Rockford v. Hockman (1852) 89 R R 539; Joel v. 
Mills, (1857) 112 RR 231.) 

(’01) 14CPL R 114 (117). (17 Cal 126, Followed.) 
f(’93) 20 Cal 273 (278) (DB). (Citing Davidson b 
Conveyancing, Vol. V page 177.) 

(’S3) 7 Bom 262 (265) (DB). 

(’S3) 6 Mad 159 (164, 165, 166) (DB). 

(1815) 16 R R :293 (296) : 105 E R 644, Dee v. 

fseTaiso 1926 Sind 143 (143) [AIR V 13] (DB)J 
Also see S. 12, Note 8. r y 

3. 1922 Cal 96 (97) [AIR-V 9] (DB). (1915 a 

242 [AIR V 2], Followed., 

(’12) 14 Ind Cas 293 (295) (DB) (Cal). 
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The creation of a charge is not a transfer of property and a condition against 
alienation will not be broken by the creation of a charge.(4) 


13. Condition against alienation in a lease.— -It was long settled in England 
that a landlord had the power of restraining alienation by his tenant, by a proviso 
against alienation.(l) This principle has been embodied in this section. In excluding 
leases from the main provision of this section the Legislature has clearly recognised 
that the owner of immovable property should be able to transfer by way of a lease a 
right to enjoy such property without necessarily rendering himself liable to accept as a 
tenant some person who may on various ground be obnoxious to him.(lh) A condition 
against alienation in a lease i3 valid under this section if it i 3 for the benefit of the 
lessor.(la) This would be so even if the lease is a permanent ono.(2) 

It has been held in the undermentioned casesfB) that a provision in restraint 
of alienation by the lessee» is ipso fcicto for the benefit of the lessor. If this is correct, 
then the words “where the condition is for the benefit of the lessor or those claiming 
under him” would be rendered unnecessary and superfluous. It is submitted that it is 
not permissible in interpreting statutes to construe words as being superfluous, if 

such a construction can be avoided. In Sital Prasad v. Dildar Alifi) Mr. Justice 
Chapman of the Patna High Court observed : 

“ n L clear from the terms of S. 10, Transfer of Property Act, that tie mere existence of a 
condition in general terms against subletting is not, of itself, sufficient to prove that the condi¬ 
tion was for the benefit of the lessor. There must be something else, either in the circumstance 
of the case or in the nature of the property, or there must be something in the wording of the 

lease, from which it might be inferred that the provision was intended directly for the°benetit 
of the lessor.” 


Where there is a provision for re-entry by the landlord on broach of the condition 
it is, of course, quite clear* that the condition would be for the benefit of the lessor.(5) 
But it does not follow that the absence of such a provision will render the condition 
not one for the benefit of the lessor.(G) It has, however, been held in the under¬ 
mentioned case(7) that in the absence of a provision for re-entry on breach of the 
condition, the condition cannot be said to be for the benefit of the lessor.(7a) The case 


4. 1926 Cal 451 (453) [AIR V 13](DB). 

Section 10 — Note 13 

1. (1815) 16 R R 293 (296) : 105 ;E R 644, Doe 
v. Bevan. 

lb. 1945 Pat 162 (176) [AIR V 32] : 23 Pat 871 
•(DB). (Per Beevor, J.) 

la. ( 55) 1955 Mad W N 580 (582). (A condition 
restraining alienation contained in a document, 
which required registration in law but was in 
fact not registered, is unenforceable.) 

1919 Cal 942 (943) [AIR V 6] : 45 Cal 910 (DB). 
(’83) 7 Bom 256 (260) (DB). 

[S-e also 1941 Oudh 198 (200) [AIR V 28]. 
(Usufructuary mortgage.)] J ’ 

2. 1942 Oudh 374 (377, 378) [AIR V 29] * 17 
Luck 805 (DB). 

1928 Oudh 344 (346) [AIRlV 15] : ILR 3 Luck 
636 (DB). 

(’83)7 Bom 256 (260) (DB). 

[See 1939 Cal 523 (525) [AIR V 26]. (It is per¬ 
missible for a landlord to insert a stipulation 
m a permanent lease providing for the fulfil¬ 


ment of certain conditions, without which a 
transfer bv the lessee would not be binding 
on the landlord.)] 

3. 1915 Mad 1071 (1072) [AIR V 2] (DB'' (26 

Mad 157, Followed.) J K 

(’03) 26 Mad 157 (160, 161) (DB). 

4. 1916 Pat 161 (163) [AIR V 3] : 1 Pat L Jour 

1 (DB). 

5. 1942 Cal 452 (454) [AIR V 29] (DB). (Condi¬ 
tion that on transfer by lessee, lessor should be 
paid one-fourth of the price and that otherwise 
lessor would be entitled to re-enter ) 

I mRW t p l6 k (163) [A1R V 3 ] : 1 L Jour 1 
lDBA \Per Chapman, J.) 

(1910) 7 Ind Cas 346 (347) (Cal). 

6 See 1916 Pat 161 (163) [AIR V 3] : 1 Pat L 
Jour 1 (DB).: 

7. (’ll) 10 Ind Cas 374 (375, 376) (DB) (Call 

7 a. (’61)65 Cal W N 1050 (1052) (DB). (Lease 
—stipulation restraining sub-letting—Breach 
of Absence of provision for re-entry — No for¬ 
feiture of lease.) 
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purports to follow the decision in Nilmadhab v. Narattam,[ 8) where their Lordships 
observed as follows : 

rhcie being no such proviso in the lease, the condition against alienation cannot be said to 

be for the benefit of the lessor, and hence it is void under the provisions of S. 10, Act IV of 

1882, and the lease cannot be said to have determined under the provisions of S. Ill, clause (g) 
of the same Act.” 


An examination of Nihnaclhab s case , however, shows that the restriction against 
alienation was imposed by way of a covenant by the lessee and not by way of a condition 
As will be seen in Note 17 a covenant restricting alienation by a lessee is not governed 
by S. 10 or by clause (g) to S. Ill at all and grounds which would render such a 


restriction invalid in a covenant would not necessarily be grounds which would render 
such restrictions invalid in a condition. The judgment in Nilmadhab's case , however, 
uses the words covenant and “condition” as being interchangeable, and purports to 

apply and clause (g)of S. Ill to what is really a covenant in the case. It is 

submitted that, in this respect, the decision cannot be supported. 


It must, however, be noted here that there is an apparent inconsistency between 
this section and clause (g) of S. 11L of the Act. A condition in a lease against aliena¬ 
tion, if it is for the benefit of the lessor, will under this section be valid, and the 
consequence of a breach of a valid condition is, as has been seen in Note 5 already, to 
put an end to the lease , whereas the breach of a condition in the lease will not , under 
clause (g) of S. Ill, put an end to the lease, unless there is a provision for re-entry by 
the lessor in the event of a breach of the condition. Section 10, however, only deals 
with conditions restraining alienation while clause (g) of S. Ill deals with conditions in 
general in leases. In such cases the rule of interpretation of statutes is that the general 
provision applies only to cases not covered by the specific provision.(9) It follows that 
clause (g) of S. Ill must not be construed as governing cases falling under S. 10, but 
as dealing only with conditions other than those restraining alienation. 


Since the breach of a valid condition *in a lease would operate to put an end 
to the lease itself, it follows that the assignment or alienation made in breach of the 
condition would also be void.(10) 


The clause in this section in favour of the validity of a condition in a lease was 
held to be not inconsistent with the provisions of S. 11 of the Bengal Tenancy Act 
(since repealed by Act 10 of 1956) and not affected by it in any way.(ll) 


14. Condition against alienation in gifts. — Section 126 of the Act provides 
that the donor and donee may agree that on the happening of a specified event which 
does not depend upon the will of the donor, a gift shall be suspended or revoked. In 
the undermentioned case(l) A made a gift to B on condition that the land would be 
liable to be taken back in the event of B transferring it. It was held by the Allahabad 
High Court that the gift was a gift subject to a power of revocation valid under S. 126 


8 . (’90) 17 Cal 826 (827, 828) (DB). 

9. Sec Notes on the Preamble in the AIR Com¬ 
mentaries on the Civil Procedure Code 7th 
(1963) Edn. 

10. 1938 Cal 478 (479)[AIR V 25] (DB). (Citing 
Redman, Law of Landlord and Tenant, 8th 
Edn., page 389.) 

1 1. 1926 Cal 451 (452, 453) [AIR V 13] (DB). 
(TO) 6 Ind Cas 685 (687) (DB) (Cal). (Section 10 
of T. P. Act is not repealed by implication by 
S. 11 of Bengal Tenancy Act.) 


[See (’92) 19 Cal 774 (776)(DB). (A transfer of 
a tenure made in terms of the provisions of 
S. 12 of the Bengal Tenancy Act of 1885, is 
not binding on the landlord if there be a con¬ 
tract between the landlord and tenant that 
the transfer shall not be valid and binding 
until security to the satisfaction of the land¬ 
lord has been furnished by the transferee and 
such security has not been furnished.)] 

Section 10 — Note 14 

1. (’07) 4 All L Jour 708 (709) (DB). 
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of the Act, and was not void under Ss. 10 and 12 of the Act. This case was dissented 
from by the same High Court in Brij Devi v. Shiva Nanda Prasad .(2) It was there 
held that such a condition would be void under S. 10 and that S. 126 must be 
construed as referring to conditions other than condition restraining alienation. In the 
course of the judgment their Lordsihps observed as follows : 

The piovisions of Ss, 10 and 12, Transfer of Property Act, are perfectly general. They 
refer to all transfers, transfer by gift, sale or otherwise. Section 126 appears in a chapter which 
is headed ‘Of Gifts.’ Sections 10 and 12 appear on Chap. II headed ‘Of Transfers of Property by 
Act of Parties.’ In this chapter the conditions which may be imposed and may not be imposed 
upon the transfer of moveable and immovable property are enumerated. Section 10 refers speci¬ 
fically to condition restraining alienation by the transferee. The provision of the section declar¬ 
ing such a condition void is made to apply to every transfer of proprietary interest in immovable 
property. One exception only is made in the section itself, namely, in the case of a lease, where 
the condition is for the benefit of the lessor or those claiming under him. Now S. 126 permits a 
donor in certain circumstances to impose a condition entitling the donor to revoke the gift. This 
section, it was contended by the learned counsel for the plaintiffs, was in equally general* terms 

and therefore conferred upon the donor in the present instance the right to restrain alienation 

on the part of the donee, such alienation being ‘an event happening’ not dependent upon the will 
of the donor. We are unable to sustain this argument. It appears to us that the condition im¬ 
posed upon a donee must, before it can be valid, be consistent with the general principles in 

regard to conditions in transfers contained in Chap. II of the Act, and in particular in S 10 
thereof. 

The later decision of the Allahabad High Court has been followed by the Punjab 
High Court in the following case.(2a) 

Where, at the time of the gift by A to B, B agreed that the gift would be 

revoked on his transferring or mortgaging the property without A's consent, it was 

held by the High Court of Rangoon that B’s promise was only a personal one to 1 that 

further there was no absolute restraint, that therefore S. 10 was not contravened’ and 
that the case fell within S. 126 of the Act.(8) 

In the later decision of the Allahabad High Court, referred to above, it is 
assumed that S. 126 of the Act deals with conditions. In the decision of the Rangoon 
High Court, the view seems to be taken that the agreement was not a condition but was 

l :r SOn r 1 Pr0mi f e t0 WhiCh S - 10 WOuld n0t 0V if ^ ™re regarded as a 

condition then it was only a condition partially restraining alienation to which again 

PnnflicfT t n °« aPply - U 13 submitted ^at really there does not appear to be any 
confl ct between this section and S. 126. The words “donor and donee may agree” in 

atter section show that it refers to covenants and not conditions , while S. 10 refers 

to condrtiom. A condition against alienation in a gift deed would not be governed by 

S. 126 w hile an agreement for revocation of the gift would not be governed by S. 10. 

son an YieemeTir ° bj( ; cti ° n b ^ the collaterals of the donor to a gift to his pichhlag 

would not hive the riahf of t ° that the ,Ionee his descendants 

bell tWHo l f 9a e ° 1 ' m0rtgage over the subject-matter of the gift, it was 

el.1 that the agreement amounted to a compromise and not a transfer and that there 

fore, the restrictions on the alienation were not hit by this section.(l) 

held bv^U against alier >ation in religious endowments _It has been 

do to Jbl f ; gh , C ° Urt that the rule C ° ntained this section does not afiect an 
ldoUojvhi ch a transfer by way of an endowment is made because the idol by itlelfTs 


ms9) 9 All 298 22 (Dlir 2 ’ 223) [AIK V 26] '• ILR 

2 a. 1956 1'unj 255 (255) [Alii V 43 C 109], 


3. 1929 Rang 226 (228) [AIR V 16]: 7 Rang 306 

1 . 9 . 4 s , [A ‘“ 
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incapable of making any transfer or disposing :of its interest in the property.(l) But a 
contrary view is taken by the Patna High Court.(2) - 

15. Condition in decrees and awards restraining alienation,_Property 

obtained under a decree of Court cannot be said to have been obtained on a “transfer 
of property” within the meaning of this Act. (See S. 5). A condition absolutely 
restraining alienation imposed by such decree is not therefore within this section. 
(But such a condition would be void on general principles of law on which this section 
itself is based.) In Wazir Muhammad v. Ear Prasadfl) a decree settled the rights of 
two parties and contained a provision that one of them should not alienate the pro¬ 
perty which he got from the other. The Oudh Chief Court observed : 

“If it be held that the condition is absolute, that it has the force of a statutory prohibi¬ 
tion against alienation, then, no doubt, the violation of the condition would render the transfer 
totally void. But we agree with the opinion previously expressed in this Court by Mr. 
Chamier(2) that there is an essential distinction between restrictions on transfers imposed by 
the Legislature and restrictions imposed by contract or decree. The general policy of the law 
is to promote the free alienation and circulation of property and to discourage the introduc¬ 
tion of restrictions calculated to interfere with the fulfilment of these objects. But cases may 
and do arise in which for the protection of particular interests, it is deemed expedient to 
depart from this general principle and to fetter the privilege of free alienation. In such cases 
the prohibition against transfer being founded upon considerations of public interest must be 
treated as absolute. But no such force can be attributed to a restriction which has its origin 
in an agreement of parties or a decree of Court. The 7 contract or decree does not purport to 
affect the rights or interests of any one but the parties themselves; it merely regulates the rela¬ 
tions of the parties inter se .” 

It has been held that a compromise decree which contains a term contrary to 
the provisions of this section is not a nullity but binds the parties thereto unless it is 
set aside.(2a) 

It has been held that a condition in an award imposing an absolute restraint on 
alienation of property would be invalid as opposed to the provisions of this section.(3) 


16. Agreements or covenants not to alienate. — As has been pointed 
out in Note 5 the section has no application to agreements not to alienate property. 
Such an agreement is not, like a condition, a quality annexed to the property and will 
not put an end to or affect the validity of the alienation made in breach of the agree¬ 
ment. But, where the agreement is valid, the parties would be entitled, under the 
law of contracts, to the remedies available to them on breaches of contracts. Thus, a 
party threatening to alienate in breach of the agreement may be restrained by injunc¬ 
tion from alienating the property. He may, if he has actually alienated the property, 


Section 10 — Note 14a 

1. 1957 All 77 (80, 81) (Pr 21) [AIR V 44 C 17] : 
ILR (1956) 1 All 421 (DB). 

2 1959 Pat 305 (307) [AIR V 46;C 81];. ILR 38 
Pat 49. (Restriction on power of shebait to alie¬ 
nate the dedicated property is void.) 

Section 10 — Note 15 

1. (’12) 15 Oudh Cas 67 (74, 75) (DB). (It was 
held, however, that the condition was for the 
benefit of the superior landlord and was there¬ 
fore valid.) 

[See a' so 1914 Oudh 352 (353) [AIR V l] : 1 
O L J 1S7 : 17 O C 150. (Settlement decree — 
Restriction on alienation placed by—Transfer 
is cnly voidable at the option of superior pro¬ 
prietor )] 


2. Compare (’03) 6 Oudh Cas 331 (334, 335). 

(’ll) 14 Oudh Cas 144 (146). 

2a. 1967 Guj 81 (85) [AIR V 54 C 16]. 

1953 Bom 412 (414, 415) [AIR V 40 C 128] : ILR 
(1953) Bom 948 (DB). 

3. 1935 Sind 235(242) [AIR V 22j. 

[See however 1932 All 686 (OSS) [AIR "S 19_ . 
1932 All L J 821. (Partition award — M to be 
absolute owner of certain property — M not to 
have power of alienation but his descendants 
given power — M transferring rights in pro¬ 
perty—Alienee held entitled to claim partition 
as against others during M’s lifetime though 
the transfer mav be voidable by M’s descen¬ 
dants who were not in existence at that time 
—Transfer was not void.)] 
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be liable for damages to the other party to the agreement. It is only in this respect 
that the validity or otherwise of such agreement becomes a relevant subject of discus¬ 
sion here. 


An agreement for consideration that the parties thereto shall not alienate 
certain properties for a limited time will be valid(l) and will be binding not only on 
the actual parties to the agreement,(2) but also on the representatives,(2a) and per¬ 
sons taking the property with notice of the agreement.(2b) But an agreement prevent¬ 
ing alienation in perpetuity or for an indefinite period would be opposed to public 
policy in so far as it seeks to bind other persons who may become entitled to the 
property.(3) It would however be binding on the actual parties to the agreement.(4) 
In Jafri Begam v. Syed AliX 5) an arbitrator gave an award that two daughters of a 
Muhammadan should inherit his estate in equal shares and stated in the fifth clause 
thereof that they should never partition the properties. The two daughters agreed 
to abide by the award. The son of one of the daughters sued, after his mother’s 
death, for partition and it was contended that he could not do so. Their Lordships of 
the Privy Council observed as follows : 

“As regards the effect of the fifth clause, their Lordships agree with the Judicial Com¬ 
missioners that it affords no defence to the present action. It may have bound the parties 


who agreed amongst themselves to abide by it. 

Section 10 — Note 16 

1,11925 PC 272 (279) [AIR V 12] : 28 Oudh 
Cas 352 : 52 Ind App 398 : 47 All 883. (Family 
arrangement between Hindu widow and rever¬ 
sioner, by which property was given to the 
reversioner and he undertook not to alienato 
it during lifetime of widow — Held , valid and 
and reasonable.) 

C36) 63 Cal 209 (213) <DB). (There is nothing 
inherently objectionable in a contract between 
persons tying up properties for a limited time 
for definite purpose.) 

<’08) 12 Cal W N 793 (796, 793, 799) (DB). 
(Agreement among Hindu coparceners not to 
partition during lifetime of parties is good.) 

I ( 99) 3 Cal W N 126 (128). (Where there is 
no consideration it is not binding even on the 
parties.) 

(’981 25 Cal 869 (87l) (DB). (Hindu widow 
getting property under a compromise under¬ 
taking not even to lease.) 

(’72} 8 Bong L R 60 (71, 72). (Agreement not to 
alienate for 20 years.) 

[But see (’ll) 11 Ind Cas 301 (302, 303) (DB). 
(Cal 1 . (Family arrangement — Agreement by 
reversioners not to alienate during lifetime 
of widow held invalid as being opposed to 
Sa. 10 and 11 of the Act — Submitted not 
correct Sections 10 and 11 do not apply to 
agreements but only to conditions — Further 
AIR 1925 P C 272 is opposed to this view.)] 

2. (’08) 12 Cal W N 793 (798, 799) (DB). 

(’99) 3 Cal W N 126 (128). 

2a. (’72) 8 Beng L R 60 (71). 

2b.^ ( 72j 8 Beng L R 60 (71, 72). (Agreement 
net to partition for 20 years held binding on 
beirs of parties and also on transferee from 
him with notice of contract.) 

(’94) ls94 Bun lie No. 19, p. 44 (45). (An 


But as against the present plaintiff the clause 

agreement contained in a deed of compromise 
of a suit, that the promissor shall not exercise 
his powers of transfer of land in dispute except 
in favour of the promisee is lawful and binding 
between the parties and enforceable against a 
person taking from the promissor with notice 
that he is so bound.) 

3. 1958 Madh Pra 246 (252) [AIR V 45 C 92] 
(DB). (Family arrangement under award — 
Property allotted to members in full proprietor¬ 
ship — One member binding himself not to 
alienate certain property—Inalienability clause 
will not bind his successors.) 

1925 Mad 624 (625) [AIR V 12] : 21 Mad L W 
362. 

(’36) 63 Cal 209 (213) (DB). (Agreement to tie 
up property for an indefinite period is against 
public policy and is not binding on persons 
not parties to it.) 

(’08) 12 Cal W N 793 (798) (DB). (An agreement 
not to partition for ever, would infringe the 
inherent right of every co-parcener to apply for 
a partition of joint estate. 

(’69) 4 Mad H C R 345 (348, 349) (DB). (An 
estate cannot be made subject to a condition 
which is repugnaut to any of its ordinary legal 
incidents.) 

+ (’99) 3 Cal W N 126(128). 'It is not compe¬ 
tent for owners of property by any arrange¬ 
ment to say that joint property shall remain 
so in perpetuity without being partitioned.) • 

[See also (’75) 24 Suth W R 321 (322) (DB).] 

4. 1953 Madh Pra 246 (252) [AIR V 45 C 92] 
(DB). (Family arrangement under award — 

!Clause against alienation — Family arrange- 
-ment might be binding upon parties to it.) 

(’36) 63 Cal 209 (213) (DB>. 

s. (’01) 93 All 383 (391, 392) : 28 Ind App 111 
(PC). 
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has no effect whatever. The arbitrator had no power to alter the course of legal devolution in 
a mode at variance with the ordinary principles of Muhammadan Law in the absence of a special 

custom prevailing in the family. He had no power to make property which was divisible by 

law, indivisible for ever.” J 


In Mahram Das v. Ajudhia,( 6) M a cosharer in a village, transferred to A, another 
cosharer, a two.anna share, by a deed of sale. On the same date A by an iJcrarnamah 
or agreement agreed that he would not collect the rents and profits of the property 
transferred to him, that he would not even demand a partition of that share, and that 
he would not alienate or mortgage it or exercise propiietary rights over it. A in 
breach of the agreement collected rents, and attempted to obtain partition in the 

Revenue Courts, and ilf brought a suit against him for damages. Mr. Justice Straight 

observed as follows : 


“ As 1 understand it, provisions in a contract of the kind before me, which absolutely 
debar the person to whom the proprietary rights have passed, from exercising those rights, 
impose conditions which no Court ought to recognise or give effect to; and that a covenant in a 
sale deed, the effect of which is to disable the vendee for ever from either alienating or enjoy¬ 
ing the interest conveyed to him, is not only contrary to public policy, but in violation of the 
principle enunciated in Ss. 10 and 11 of the Transfer of Property Act. The agreement, there¬ 
fore, on the basis of which the plaintiff in this case asks for relief, is one which no Court 
should, in my opinion, assist him in enforcing, for as I have already remarked, the sale deed 
and ikrarnamali must be read as one instrument and as recording a single transaction ” 


If the decision is understood as meaning that an agreement absolutely restraining, 
alienation of property is not binding on the actual parties to the agreement themselves, 
it is submitted that it is contrary to the decision of the Privy Council in Jafri Begam's 
case, referred to above. It would appear, however, that their Lordships in Mahram 
Das v. Ajudhia have proceeded on the view that the agreement and the sale in that 
case constituted one single transaction and that the alleged covenant really operated as 
a condition against alienation and as such invalid. 


An agreement between parties for pre-emption is a valid agreement.(T) As to 
whether and when such an agreement will offend the rule against perpetuities, sec 
Notes on Section 14. An agreement for consideration, by a transferee of property, 
undertaking to make the first offer to the transferor in case hechose to sell the pro¬ 
perty may give rise to a claim for damages on breach of the undertaking, but cannot 
have the effect of restraining the alienation of the property.(8) 

A stipulation in a compromise, that certain property transferred thereby should 

not be saleable in execution of any decree against the transferee cannot stop the course 

of law and has no effect on the rights of a creditor of the transferee to proceed against- 
the property.(9) 


17. Covenants against alienation in leases. — From what has been said in 
Notes 5 and 16 it follows that the breach of a covenant as distinguished from the 
breach of a condition , in a transfer against alienation, may give rise to remedies- 
available as on a breach of contract, but does not— 

(a) put an end to the original transfer itself , or 


B. (’86) 8 All 452 (455, 456) (DB). 

7. 1944 Nag 187 (188) [AIR V 31] : ILR (1945) 
Nag 174. ^Partition between two brothers — 
Agreement that if share of one is sold, the 
other will be entitled to buy at a certain price 
—Agreement does not create interest in pro¬ 
perty and so S. 10 or S. 14 is not offended; 
under Contract Act S. 37 it can be enforced 


against representatives of parties.) 

(’96) 1896 Bom P J 717 Reprint 817 (819'(DB). 
(A condition reserving a right of pre-emption as 
between cosharers is valid unless it sins against 
the rule-about perpetuities.) 

8 . 1931 Mad 799 (800, 801) [AIR V 18]. 

9. (’84) 1884 All W N 121 (121) (DB). 
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(b) render even the alienation made in breach of the covenant invalid. 

As regards (a) the same principle will apply to covenants against alienation 
in leases . The breach will not put an end to the lease itself, but may give rise to 
damages or other remedies available on breaches of contracts.(l) As regards (b), the 
rule is the same as in English law. As stated in Redman’s Law of Landlord and 
Tenant , 8th Edn., page 389 : 

“If a term is granted subject to a condition against assignment, an assignment by the lessee 
will be void, but if the restraint is by covenant only the lessee, by assigning, commits a breach 
of covenant, but the assignment itself is not void though the landlord can put an end to it as 
soon as the assignment comes to his knowledge if the lease contains a power of re-entry.” 

The same principle, it is conceived, will apply to cases not governed hv the 
Transfer of Property Act.(2) In cases governed by this Act, however, the rule seems to 
be somewhat different. Under S. 108, Clause (j) of the Act, the lessee mav transfer 
absolutely or by way of mortgage or sub.lease the whole or any part of his interest in 
the property in the absence of a contract to the contrary. Where, therefore, there is a 
covenant against alienation (and this is a ‘contract to the contrary’) the lessee has no 
right at all to make the alienation. The result, therefore, where the lessee commits a 
breach of the covenant against the alienation is that the alienation is invalid against 
the lessor, but the lease is not ipso facto put an end to. If, however, there is also, "along 
with covenant against alienation, a covenant for re-entry on such breach, the lessor can 
re-enter on the basis of the latter contract, and thus put an end to the lease.(8) 

The principles stated above as applicable to leases are independent of the 
provisions of sections 10 and 111 (g) of the Act, which deal with ‘conditions’ and not 
with covenants. The question whether a covenant is for the “benefit of the lessor” does 
not really arise. The validity of such a covenant must be determined by reference to 
the principles of the law of contracts and not by reference to the question whether it 
is for the benefit of the lessor. In the decided cases, however, the distinction between 
covenants and conditions has not, unfortunately, always been kept in view, and ques- 
tions as to the effect of a breach of a covenant against alienation in a lease’have been 
decided by reference to this section and S. Ill (g) of the Act, Thus, in Nil Madliub v 


n 
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V' 1988 Cal 478 ,479) [ AIR V 25] (DB). 

mm ?wu 27 (27) [ . AIR V 8 ) : 45 Bom 1197 
' Where there is a covenant not to assigr 

a lease and the tenant assigns without leave 

then clearly the landlord is entitled to dama¬ 
ges.) 

1917 Cal 236 (240) [AIR V 4] >(DB). (If no 
right of re-entry is reserved, the remedy of the 
landlord, on breach of covenant, is either by 
way of injunction or by recovery of damages ) 

1 ? 1 nm" 161 (164 ’ 166) LAIK V « : 1 Pat L Jour 

A y1s XX ) • 

f(*83) 7 Bom 262 (265) 'DB). 

( 70) 7 Bom H C K A C 69 (70). (Lessor may 
bring action for damages or sue for injunction ) 

Also see S. 108 (j), Note 1 . 

%D) 26 Cal 533 (533) [AIR V 13 ^ : 53 Cal 270 
1924 Cal 361 (362) [AIK V ll] (DB). (17 Cal 
826, Followed.) ’ ^ 

1921 Cal 474 (476) [AIK V 8] : 47 Cal 979 (DB). 
(Covenant not to alienate, though spoken of as 


condition in the case — Assignment in breach 
of condition not inoperative.) 

1917 Cal 609 (609) [AIK V 4] (DB). (Lease 
whether agricultural or not, not clear — Cove¬ 
nant by lessee not to transfer — No mht of 
re-entry reserved No other conditions n°ut in 
to enforce rights of lessor-Covenant held could 
not restrain alienation by lessee.) 

(’ll) 10 Ind Cas 489 (490, 491) (DB'' <Cal\ (The 
reference to S. 10 as having any bearing on the 
question is, it is submitted, not correct. > 
tl 09) 36 Cal 745 (748) (DB). (In the absence 
Of any right of re-entry reserved in a perma¬ 
nent lease, an assignment by a lessee is opera¬ 
te against lessor, notwithstanding a covenant 
restraining the lessee from transferring without 
the written permission of the lessor.) 

( 83) 7 Bom 262 (265) ^DB). 

3 fo , 1917 ° al 428 026) [AIR V4](DB). (Covenant 
foi ie-entry after notice on breach of covenant 
against alienation—Lessee committing breach - 
.Lessor can re-enter only after givin^ notice as 
per terms of the contract.) ° 3 
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tZ n i M 2 6 lessee had covmanted with the lessor not to make an aliena. 
- o . 0n bieach of the covenant by the lessee the lessor claimed to eject the lessee 

i.e toputan endtotheW. There was no provision for re-entry. Their Lordships 
of the Calcutta High Court held that the lease itself did not determine on breach of 
the covenant, and in coming to that conclusion observed as follows • 

the lZ e c a onLirT r ’l 0f ° PiDi0n ‘If I he Plaintiff3 ar8 “ 0t entitled t0 «iect the defendants, as 
be ome voTd n ir. f T“ f g leSS01 ' 4 S 6 * “ ght ° f Priding that the lease shall 

in thTle»s d H Jr ° h °‘ & eovenant a S alnst alienation. There being no such proviso 
in the lease, the condition against alienation cannot be said to be for the benefit of the le^or 

S™ 2." ».«? •/ *. » IV of m2, and 

t have dete, mined under the provisions of S. Ill , clause (g) of the same Act.” 

In Pai-meshri v Vittappa Shanbaga,(5) V leased property to Ton a permanent lease, 
and Y undertook not to alienate the property. There was, however, no provision for 
re-entry. Y subsequently sold the holding to S. V thereupon sued to evict S and 
recov er possession of the holding. It was held by the Madras High Court, that V 
could no terminate the permanent lease itself and recover possession. In coming to 
this conclusion, Sir Bhashyam Ayyangar observed as follows : 

“.fl, nciple 0f )aw 8° vcmln g the casa will be found clearly enunciated in 

S,. 10 and 111 (g) of the Transfer of Property Aet..._.The stipulation that the lessee shall 

ave no light to transfer his interest is clearly one intended for the benefit of the lessor _ 

he stipulation against alienation is not void hut valid and if the plaintiffs had sued for 

injunction to restrain the defendants’ assignor from making the assignment or -sued for damages 

01 bleach of the stipulation they would have been entitled to the remedv sought for.It 

niay also be that a transfer by the lessee, absolutely or by way of mortgage or sub-lease, in 
reach of the covenant not to alienate, will be void as against the lessor.But the authori¬ 

ties are clear that in the absence of such express condition (i.e. one for re-entry) there will be 
no forfeiture of the lease... .....The difference between a provision against alienation which 
amounts merely to a ‘covenant’ not to alienate —a covenant which runs with the land-and one 
which amounts to a ‘condition’ which dispenses with the express right of re-entry in the event 

of a breach, is explained in Woodfall’s ‘Landlord and Tenant’, 16th Edition, pp 192-193.. 

I am, therefore, clearly of opinion that the alienation under which the defendants claim does 
not entitle the landlord to terminate the permanent lease and re-enter upon the land.” 

As has been seen already the actual decision in both the Calcutta and the Madras 
cases could be supported on principles independent of S. 10 and S. 111(g). It is 
submitted that the grounds of those decisions in so far as they rest on the provisions 
of these two sections, cannot be accepted as correct. The same observations will apply 
to the undermentioned cases(6) in which the actual decisions themselves can be 
supported without reference to S. 10 or S. Ill (g), but which base their conclusions on 
one or other of the said two cases and on the supposed applicability of S. 10 and 
S. 111 (g) of the Act. 


4. (’90) 17 Cal 826 (827, 828) (DB). 

Also see 8. 108 (j), Note 1 and S. Ill, Note 13. 

5. (’03) 26 Mad 157 (160, 161, 162) (DB). 

6 . 1956 Tripura 9 (15) [Alii V 43 C 5]. 

ILR 28 All 400 (401) (DB). (Perpetual lease —Co¬ 
venant against alienation—No provision for re¬ 
entry — Suit for recovery by lessor held cau- 
not succeed.) 

1919 Cal 405 (405) [AIR V 6]. (Covenant against 
alienation—No provision for re-entry—Lessor 
suing for possession ou alienation by lessee— 
Held, lessor cannot sue for possession in the 
absence of provision of re-entry—The words 
‘covenant’ and ‘condition’ are used without 
distinction and 17 Cal 826 is followed.) 


1915 Mad 1071 (1072) [AIR V 2 ] (DB). (Facts 
not clear — Restriction appears to be by way of 
covenant though spoken of as a condition — 
Assignment in breach of covenant— Held, fol¬ 
lowing 26 Mad 157 that assignment was in¬ 
valid.) 

(’ll) 9 Ind Cas 171 (173) (DB) (Mad). (The case 
is one of covenant and vet S. 10 is referred to 

%r • v 

as being applicable in support of the conclusion .) 
[See also 1919 Cal 942 ^943) [AIR V 6] : 45 Cal 
940 (DB). ^ Lessee agreeing not to a ienate— 
But subsequentlv alienating—Held that aliena¬ 
tion was void - S. 10 was, however, referred to 
as applying to the case, though the facts show 
that the restriction was only by way of co¬ 
venant.)] 









CONDITION RESTRAINING ALIENATION 


[S 10 N 18 Pt 5] 895 


See also the undermentioned case.(6a) 

A covenant against alienation in a lease is a covenant which runs with the 
land.(7) 

A covenant not to sub-let premises is not broken by the sub-letting of part of 
the premises.(8) 

18. Agreement by mortgagor not to alienate mortgaged property.— 

The principles discussed in Note 17 will be applicable to agreements between the 
mortgagor and the mortgagee by which the former undertakes not to alienate the 
mortgaged property before redemption. The agreement, if binding on the parties, will 
•create only a personal liability between tliem(l) and will not affect the validity of the 
alienation made by the mortgagor in contravention of the agreement.^) But the 
transferee from the mortgagor will, of course, take the property only subject to the 
mortage already created and without prejudice to the rights of the mortgagee as it 
-stood on the date of the mortgage.(3) He will be entitled to redeem the mortgage.(4) 

The covenant against alienation will not operate even against the mortgagor so 
a3 to prevent him from redeeming the property. Thus, an agreement that the mort¬ 
gagor should redeem the mortgage with his own monies and not with money obtained 
by a transfer of property, will not disable the mortgagor from transferring the property 
and redeeming the mortgage with the purchase.money. The reason is that such an 
•agreement would be a clog on redemption and will not be given effect to by Courts of 
Equity.(5) See Notes on S. 60. 


6a. 1921 Cal 741 (746' [AIR V 8] : ILR 48 Cal 
359 : 25 Cal W N 13 (DB'. (Tenancy created 
before Act—Provision against transferability— 
No argument can be founded on S. 10 as to their 
invalidity.) 

*7. 1923 Cal 679 (680) [AIR V 10] (DB). (A 
lease of permanent, heritable and transferable 
tenancy, contained a covenant to the effect that 
if the tenant transferred the property he would 
pay to the landlord out of the purchase-money 
• in his hands, one-fourth as nazar, and would 
obtain registration of the name of the trans¬ 
feree, and that if he failed to do so, the trans¬ 
fer would bo invalid and the tenant would con¬ 
tinue to be liable for the rent — Held that hav¬ 
ing regard to the provisions of Ss. 10 and 12 of 
the Transfer of Property Act, the covenant was 
valid.' 

•1916 Pat 161 (166' [AIR V 3] : 1 Pat L Jour 1 
(DB'. i Per Atkinson, J.) 

(1902' 71 L J P C 20 (21): 1902 App Cas 104, 
M. Eacharn v. Cotton. 

(1868' 3 Q B 739 (749, 750, *751) : 37 L J Q B 
231, 'Williams v. Earle. (Lessor can sue an as¬ 
signee cf the lessee for breach of the covenant.) 
Also see S. 40, Note 25. 

8. (’47' 28 My 3 L Jour 36 (60' (DB). 

(1956 2 All E It 357 (359), Esdalie v. Lewis. 

Section 10 — Note 18 

1. (’81' 3 All 369 (381' (FB'. 

(1901)11 M L J 132 (140) (DB). (Covenant in 
mortgage giving right to mortgagee to pre-empt 
does not run with the land — Covenant cannot 
be enforced against bona fide transferee without 
notice.) 


6 Cal 317 (319' (DB'. 

[See also (’82) 5 Mad 184 (186, 187' (DB). (Ob¬ 
servations by way of obiter dicta.)] 

2. (1901)11 ML J 132(140) (DB'. (Covenant 
in mortgage giving right of first refusal if 
mortgagor sells and to pre-empt otherwise—Co¬ 
venant cannot be enforced against bona fide 
transferee without notice.) 

(’81)3 All 369 (38l)(FB). 

(’66) 1866 Agra F B 7 (13, 14) (FB). (A stipula¬ 
tion not to alienate cannot operate to annul a 
bona fide conveyance to a third person by the 
mortgagor for paying off the original mortgage 
debt.) 

1918 Cal 557 (562) [AIR V 5] (DB). (Clause res¬ 
training alienation does not prevent alienation 
subject to rights of mortgagee.) 

(’82) 4 All 518 (523, 524) (DB'. (A transfer of 
mortgaged property in breach of condition 
against alienation is valid except in so far as it 
encroaches upon the right of the mortgagee.) 
(’81' 6 Cal 317 (318, 319) (DB). 

Also see S. 65-A, Note 7. 

3. 1918 Cal 557 (562) (DB . 

(’92) 16 Bom 599 (602) iDB'. 

(’87' 1887 All W N 231 (231, 232) (DB). (4 All 
518, Explained.) 

(’82' 4 All 518 (523, 524, 525' (DB'. 

(’76) 1 All 126 (129) DB . (Transfer is voidable 
in so far as it is in defeasance of the mort¬ 
gagee’s rights.) 

(’68) 10 Suth W R 151 (152) (DB). 

4. (’81) 3 All 369 (381) (FB). 

5 See (’92) 16 Bom 599 1602) (DB). (Court will 
not give effect to any collateral restriction on 
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19. Proviso—Restraint on anticipation. — The proviso refers to what is 
called a restraint on anticipation in English law. Such a restraint is valid under this 
section and is an exception to the general rule of law which regards conditions in 
transfers of property restraining alienation as null and void. The reason for this 
exception is to be found in the rules of the English Common law. At Common law, 
by the act of marriage, the 'husband and wife became in law one person and so 
continued during coverture or marriage. Immediately on marriage the husband became 
owner of the properties that belonged to the wife and it was impossible for the wife to 
have any power of disposition over property for her separate benefit, independently of 
her husband.(1) The rules of the Common law giving the husband rights over the 
wife s property were naturally not favoured by the Courts of Equity, and consequently 
equity allowed property to be given to trustees in trust for the wife separately . Land 
and other property which was conveyed to trustees for the separate use of the wife could 
be dealt with by her in equity as if she were feme sole , that is, unmarried.(2) Even this 
was regarded as giving no complete protection to the wife inasmuch as the wife could 
be morally influenced by the husband to dispose of her properties as he pleased. The 
Courts of Equity therefore allowed property settled for the separate use of married 
woman to be so tied down for her own personal benefit that she should have no power 
during coverture to anticipate or assign her income: for it was considered that to place 
the wife’s property beyond the power of her husband was not a complete protection 
for her —but that it must also be placed beyond reach of his persuasion.(S) In Tullett 
v. Armstrong ,(4) decided in the year 1838, Lord Langdale, M. K., in discussing the 
validity of a clause in restraint of anticipation observed as follows : 

“The estate for separate use, as sanctioned by Courts of Equity, has its peculiar existence 
only in the married state. It operates as a protection to a married woman, against the legal 
power over the wife’s property which is vested in her husband. It acts in contravention and 
control of the legal right of the husband, and as against his legal power it is a sufficient protec¬ 
tion ; but the power of alienation remaining in the wife, the separate estate, unfettered, is no 
protection against the moial influence of the husband, and many instances have occurred and 
daily occur in which the wife, under the persuasion or influence of her husband, has been and 
is induced to exercise her power of alienation in his favour or for his benefit, and thus defeat the 
protection intended for her. 

“But, as the separate estate itself owed its origin and support to the Courts of Equity, it 
was understood, that the same Courts might so modify it, as to secure the protection which 
was intended ; and accordingly it was intimated by Lord Thurlow that if a gift clearly expressed 
that the separate estate should be incapable of assignment in anticipation or of alienation, that 
intention would be carried into effect, and his Lordship being of that opinion, himself set the 
example in a case in which he personally took an interest; and from that time, now nearly 
half a century ago, it has been usual to introduce into wills and settlements a clause giving to 
women real and personal estate for their separate use, independently of their husbands, without 
power of assignment, by way of anticipation or of alienation; and such clauses, though their 
operation has been considered to be, as undoubtedly it is, anomalous and irreconcilable with the 
ordinary legal rules affecting the limitations of estates, and the legal incidents cf property, 
have been repeatedly approved and carried into effect by this Court and settlements and provi¬ 
sions for family to a very great extent have been framed in reliance upon them. And in 
Jackson v. Hobhouse(4s.) Lord Eldon emphatically declared that it was too late to contend 
against the validity of a clause in restraint of anticipation.” 


the equity of redemption.) 2. Topham, New Law of Property, 4th Edn., 

1932, P. 164. 

Section 10 — Note 19 3. Williams and Eastwood, Principles of the Law 

1. Williams and Eastwood, Principles of the of ( Ecal Pro P er ‘y- 1933 3 ^- 

Law of P»eal Property, 1933 Edn., Pages 340, (1839) 49 B It 280 (281) : 41 E R 147. 

341. 4a. (1817) 2 Mer 483 :16 R E 200 (203). 
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See also the undermentioned cases.(4b) 

The proviso, thus, is merely an enactment of the English law on the subject. 

Before the year 1929 there was an apparent inconsistency between this proviso 
and S. 8 of the Married "Women’s Property Act, 1874, which ran as follows : 

“If a’ married woman (whether married before or after the first day of January, 1866), 
possesses separate property, and if any person enters into a contract with her with reference to 
such property, or on the faith that her obligation arising out of such contract will be satisfied 
out of her separate property, such person shall be entitled to sue her, and, to the extent of her 
separate property to recover against her whatever he might have recovered in such suit had 
she been unmarried at the date of the contract, and continued unmarried at the execution of 
the decree.” 


It was held by the High Court of Calcutta in Hippolite v. Stuart, (5) that 
section 10 of this Act did not affect S. 8 of the Married "Women’s Property Act, 1874, 
and that notwithstanding a valid restraint upon alienation, her separate property may 
be proceeded against under S. 8 of the Act of 1874. The Judges of the High Court of 
Bombay felt themselves bound to follow Hippolite s case, but doubted the correctness 
of the reasons given in support of that decision.(6) The High Court of Madras,(7) on 
the other hand dissented from the Calcutta view and held that only such property as 
was without any restraint on anticipation, could be proceeded against under S. 8 of the 
Act of 1874. The conflict has now been set at rest by the amendment of the latter 
section by Act XXI of 1929, by the addition of the following clause in the proviso : 

“Provided that nothing herein contained shall— 


(a) entitle such person to recover anything by attachment and sale or otherwise out of anv 
property which has been transferred to a woman or for her benefit on condition that she shall 

have no power, during her marriage to transfer or charge the same or her beneficial interest 

therein.” 


In Ilawkes v. Hubbach{ 8) property had been given in trust to a woman for 
her life ‘‘independent of her husband for her separate use without power of anticipa¬ 
tion.” The husband died and the woman married again. It was held by Lord Eomilly, 
M. R., that on the second marriage, the restraint on anticipation revived, though the 
woman could have disposed of the property before the second marriage was contracted. 


4b. ( 18 9 °) 38 w R (Eng) 425 (425) : 43 Ch D 

o30, -n re Warmald. (Alienation by married 
woman of property subject to restraint on anti¬ 
cipation is wholly inoperative — “Anticipate” 
does not mean attempt to anticipate.) 

(1883) -11 Q B D 27 (29) : 31 W R (Eng) Dig 8, 
Chapman v. Biggs. (Property subject to restraint 
on anticipation cannot be attached by creditor 
for debt contracted by husband and wife during 
coverture.) 

(1881) 17 Ch D 454 (460, 461) : 29 \V R (Eng) 
551, Pike v. Fitzgibban. (General engagements 
of a married woman entitled to separate estate 
will be enforced against so much of her separate 
estate to which she was entitled, free from any 
restraint on anticipation at the time when the 
engagements were entered into, as remain at 


the time when the judgment is given and 
not against separate estate to which she was 
entitled at the time of the engagements subject 
to a restraint on anticipation.) 

(1879)27 W R (Eng) 527 (528) : 11 Ch D 645, In 
re Ridley Buckton v. Hay. (Restraint on antici¬ 
pation is valid and is an exception to the gene¬ 
ral law— Quaere, whether inasmuch as the object 
of restraining a married woman from anticipa¬ 
tion is to give her for the beneficial enjoyment 
of her property, such a restraint ought not to be 
an exception to the general rule against perpe¬ 
tuities.) 

5. (’86) 12 Cal 522 (533) (DB). 

6. K’87) 11 Bom 348 (351). 

7. (’07) 30 Mad 378 (380) (DB). 

8. (1870) L R 11 Eq 5 (7) : 19 W R (Eng) 117 
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11. Where, on a transfer of property, an interest therein is created 
Restriction repugnant to absolutely in favour of any person, but the terms of 
interest created. the transfer direct that such interest shall be applied 

or enjoyed by him in a particular manner, he shall be entitled to receive and 
dispose of such interest as if there were no such direction. 


a[Where any such direction has been made in respect of one piece of 
immoveable property for the purpose of securing the beneficial enjoyment of 
another piece of such property, nothing in this section shall be deemed to 
affect any right which the transferor may have to enforce such direction or 
any remedy which he may have in respect of a breach thereof ] 

a. Substituted for the {original second paragraph by the Transfer of Property (Amendment) Act, 
1929 (XX of 1929), S. 8. 

Synopsis 


1. Analogous law. 

2. Scope of the section. 

3. Muhammadan law. 

4. Hindu law. 

5. Government Grants Act. 

6. “On a transfer of property.” 

7. “Created absolutely.” 

8. “But the terms of the transfer direct.” 


9. “Shall be applied or enjoyed by him in a 
particular manner.” 

10. “As if there were no such direction.” 

10a. Directions in decrees and awards. 

11. Second paragraph. 

12. Direction restricting enjoyment in the case 

of transfers which are not absolute. 

13. Contracts restricting enjoyment. 

14. Enforceability of restrictive covenants 

against third parties. See Note 11 and 
Notes on S. 40. 


1. Analogous law. — Section 138 of the Indian Succession Act, 1925, runs as 
follows : 

li l38. Where a fund is bequeathed absolutely to or for the benefit of any person, but tne 

will contains a direction that it shall be applied or enjoyed in a particular manner, the legatee 

shall be entitled to receive the fund as if the will had contained no such direction. 


Illustration. 

A sum of money is bequeathed towards purchasing a country residence for A, or to purchase 
an annuity for A, or to place A in any business. A chooses to receive the legacy in money. e 

is entitled to do so.” 


2. Scope of the section. — The important point of difference between S. 10 
and this section is that the former deals with transfers subject to conditions against 
alienation, that is to restricted transfers of a particular class, while this section ea s 
with absolute transfers. It states that where a person has made it clear that he m ® 
to make an absolute transfer, but the terms of the transfer at the same time dir 

that the property is to be enjoyed with: certain restrictions, the restriction is o 

disregarded. The reason is that the direction restricting the enjoyment of the p P j 
is inconsistent with or repugnant to the intention to make an absolute trans er 

is, a transfer which will carry with it the right of unrestricted enjoyment m 

property as a legal incident thereof,(l) and, smee the Court cannot gne e ^ 

at the same time, the main provision will be given effect to and the rep ^ f 

disregarded (2) Of course, bef ore a restriction is disregarded on the g -.- 

Section^11 _ Note 2 = 

*, %£££, „ (H , [ME V X.1 : -3 Luck kStfS S 6, [ME V .3 0 «] = 
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nancy to the main provision, every attempt should be made to reconcile, if 
possible, the two provisions to see whether the main object of the transferor 
was to make an absolute transfer or only a restricted transfer.(2a) But where 
it is clear that the main object of the transferor was to make an absolute 
transfer, the inconsistent provision cannot be given effect to. (8) In Hah ram lJass 


1964 Cur L J 463 : 66 Pun L R 1059 (DIP. 
(1963 Cur L J (Punj) 556, Reversed.) 

1960 Her 2*26 (221) [AIR V 47 C 106]. (Property 
conveyed absolutely in favour A and B as 
tenants in common—Held subsequent prevision 
that A should not transfer any property during 
minority of B was repugnant.) 

1958 Andh Pra 447 (4491 [AIR V 45 Cl3l] (DB). 

1958 Madh Pra 246 (252) 'AIR V 45 C 92] iDBi. 

(1958) 1 Mad L J 335 (337) : 71 Mad LW 124 
(125). 

(’57) 1LR (1957) Ker 822 (828) (DB). 

(’56) 1956 Andh W R 5S2 (584). 

1955 NUC (All) 2774 (Pt B) (Pr 141 [AIR V 42] 
(DB). (Property given to a person absolutely— 
Any provision made in the will as to any sub¬ 
sequent devolution is void and ineffective.) 


1955 Mad 350 (357) [AIR V 42 C 94]. 

(’54) ILR (1954) Trav-Co 355 (362) (DB). (Abso¬ 
lute estate in favour cf wife —Subsequent direc¬ 
tion inconsistent with the absolute estate— 
Subsequent direction to be disregarded.) 

1953 Sau 180 (187) [AIR V 40 C 89]. 

1953 Trav-Co 115 (117) [AIR V 40 C 39]. (Gift 
deed—Donor transferring all bis rights to donee 
with absolute powers to deal with the property 
—Subsequent clause that on death of donee pro¬ 
perty will revert to donor is repugnant.) 

1939 Mad 509 (510) [AIR V 26] (DB). (Absolute 
estate created—Words repugnant to it must be 
ignored.) 

1937 Nag 106 (107) [AIR V 24] : ILR (1937) Nag 
436. 


1933 Lah 201 (202, 203) [AIR V 20] : 14 Lab St 
(DB). 

1933 Mad 80 (81) [AIR V 20]. 

(’30) 121 Ind Cas 298 (299) (DB) (Lab). 

1929 Pat 349 (350) [AIR V 16] (DB). (Restri 
tion repugnant to interests created by a transff 
may be wholly ignored.) 

1921 Cal 408 (409) [AIR V 8] (DB). (Once a 
estate conferred by a will is held to be an abs 
lute, the conditions as to mode of enjoymei 
are void.) 

Vll) 11 Ind Cas 301 (303) (DB) (Cal). (Tlnfcoi 
dltlon restricting enjoyment is arbitrary an 
unenforceable in a Court of law.) 

(1820) 1820 Jac 381 (400, 401) : 37 E R 894 : 5 
R R 92, Attorney-General v. Catherine Hal 
Cambridge. (Devise of an estate for charitab 
purposes with a direction that the rents shoul 

not be raised Held, the direction is void an 
inoperative.) 

[See also 1941 Cal 92 (94) [AIR V 28] (DE 
(Estate of general inheritance created — Proh 
bition against alienation is void in law.)] 

1363 Ker 183 O 86 ) [ Am v 47 C 84 J : 1L 
(1959) Ker 1040. 

1958 Mad 431 (432, 433) [AIR Y 45 C 144 


(Where the testator in his will says that each 
of the daughters will take the property allotted 
to her absolutely and with full powers of aliena¬ 
tion, but in a subsequent portion of the will, be 
says that, if any of the daughters has no issue 
she shall enjoy the property during her lifetime 
without subjecting it to any encumbrance and 
that the property shall on her death pass over 
to her sister or sisters who have heirs, the later 
part should be read as a proviso to the earlier 
part.) 

1957 Ker 119 (121) [AIR V 44 C 69] (DB\ 

(’57) ILR (1957) Ker 822 (828) < DBk 
(’57) 1957 Ker L T 1119 (1121). (18 Suth W R 
359, Rel. on.) 

(’56) 1956 Andh W R 582 (585). 


1951 Mad 798 (799) [AIR V 38 C 271]. (Gift to 
society for certain purpose executed by Manager 
of joint family — Property to revert to donor if 
not required for the purpose—Reverter clause 
held not one of repugnancy to absolute estate but 
was if at all one of defeasance.) 


3. 1931 P C 179 (182) [AIR V 18] : 59 Cal 142 : 
58 Ind App 27(1. 

t 1929 PC 283 (285, 286) [AIR V 16] : 56 Ind 
App 372 : 4 Luck 483. (Words ‘the estate shall 
vest in P and he shall be testator’s heir and 
successor’ held created an absolute estate.! 

(’01) 28 Cal 720 (733) : 28 Ind App 152 (PC). 

(’97) 24 Cal 834 (849) : 24 Ind App 76 (PC). 

(’88) 15 Cal 409 (415, 421) : 15 Ind App 37 (PC). 

(’85) 11 Cal 684 (692) : 12 Ind App 103 (110) 
(PC). (Affirming 7 Cal 269.) 

(’80) 5 Cal 438 (444) : 6 Ind App 182 (PC). (Case 
before the Transfer of Property Act.) 

1960 Ker 183 *186) [AIR Y 47 C 84] : ILR (1959) 
Ker 1040. 

1955 Punj 49 (50) [AIR V 42 C 18]. 

(’50) 1950-2 Mad L Jour 496(498).(Will—Daughter 
of testator to take property with absolute rights 
—Subsequent clause restricting her from selling 
property for any purpose other than debts of 
testator is repugnant and invalid—So also pro¬ 
vision that after her death her grandson should 
get property cannot limit absolute character of 
the estate given.) 

1933 Lah 201 (202) [AIR V 20] : 14 Lah 353 
(DB). (Even though the restriction is for a 
limited period only.) 

(’30) 121 Ind Cas 298 (299) (DB) (Lah). 

1929 Mad 64 (66) [AIR V 16]. 

1928 Oudh 344 (346) [AIR Y 15] : 3 Luck 636 

i DB). 

1927 Lah 404 (406) [AIR V 14 1 : S Lah 1S1 * DB) 

1925 Mad 64 (65) [AIR V 12]. 

1922 All 293 (294) [AIR V 9j. 

1937 Nag 106 (107 ) [AIR Y 24] : ILR .1937) Nag 
436. (Will creating absolute estate — Clause 
directing payment out of income of certain sum 
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v. Ajudhia,(4) Mr. Justice Mahmood observed as follows : 

“There are two ways of dealing with a question of this kind. The first is to regard it as a 
question of construction and to ask what the parties mean by first saying that ownership is to 
be transferred, and then saying that what is transferred is not ownership in the proper sense. 
Of course, in such a case every attempt to reconcile these statements should be made, but where 
no reconciliation is possible, the Courts say that, under these circumstances, the main object of 
the parties must be kept in view, and that provisions inconsistent therewith must be treated 
as void.” 


In Tagore v. Tagore, (5) their Lordships of the Privy Council expressed a similar view 
in the following words : 

“If, again, the gift were in terms of an estate inheritable according to law, with superadded 
words, restricting the power of transfer which the law annexes to that estate, the restriction 
would be rejected, as being repugnant, or, rather, as being an attempt to take away the power ol 
transfer which the law attaches to the estate which the giver has sufficiently shown his inten¬ 
tion to create, though he adds a qualification which the law does not recognise.” 

The section embodies principles of universal application which are not peculiar 
to the Transfer of Property Act. The principles are applicable even in States and in 
cases to which this Act may not be applicable.(6) 


It has been held that the conferment of a life estate in a particular property 
with the right to alienate the property or any portion of it permanently is not 
invalid.(7) 


annually to an institution—Clause held to be 
void as being repugnant.) 

1921 Cal 408 (409) [AIR V 8] (DB). 

1918 Mad 81 (81) [AIR V 5] (DB). 

1916 Lah 257 (258) [AIR V 3]. (The duty of 
Court in interpreting a testament is to ascertain 
the intention of the testator from all the clauses 
of the document.) 

1914 Oudh 213 (215, 216) [AIR V l] (DB). (Even 
if the condition is inserted in a settlement 
decree on a compromise transferring property.) 
(’ll) 9 Ind Cas 951 (953) (DB) (Bom). 

(’06) 28 All 400 (401) (DB). (Perpetual lease with 
restraint on alienation.) 

(’05) 28 Mad 363 (374) (DB). 
f (’04) 31 Cal 111 (126) (DB). (Estate of inheri¬ 
tance bequeathed—Clause against alienation is 
inoperative as being repugnant to the character 
of the estate created.) 

(’02) 4 Bom L R 508 (510, 511). 

(’02)29 Cal 260 (277) (Overruled on another 
point in 37 Cal 128 (FB).) 

(1900) 10 Mad L Jour 203 (204) (DB). 

(’97) 24 Cal 406 (411, 412) (DB) (The expression 
‘maliks’ ordinarily implies an absolute gift.) 
*(’86) 8 All 452 (459) (DB). 

(’85) 7 All 516 (523) (DB). 

(’72) 18 Suth W R 359 (365) : Ind App (Supp 
Vol) 47 (PC). (Case before Transfer of Property 
Act.) 

(’70) 4 Beng LROC 265n (266n). (Do.) 

(1896) 2 Ch 353 (356, 357): 65 L J Cli 753 (754): 
75 L T 138 : 44 W R (Eng) 632, In re Elliot, 
Kelly v. Elliot. 

(1797) 4 R R 7 (9) : 30 E R 1034 : 3 Ves 324, 
Bradley v. Peixoto. (Absolute gift Subsequent 


condition repugnant and inconsistent to it is 
void.) 

(1870) 19 W R (Eng) Dig 125 (125): 23 L T 211, 
Re Jones’s will. 

(1865) 145 RR 639 (645): 34 Beav 513 (522): 
12 L T (NS) 621 : 34 L J Ch 528: 13 W R (Eng) 
705 : 55 EtR 733, Hood v. Oglander. (To A 
absolutely, and if he should alien then to B.) 
(1876) 24 WR (Eng) 756 (756) : 3 Ch D 285, 
Hunt-Foulston v. Furber. (Absolute gift of 
annuity with attempt to make the fund fall 
into residue.) 

(1889) 38 W R (Eng) 397 (399) : 43 Ch D 633 
(639) : 59 L J Ch 159 : 61 L T 767, Metcalfe v. 
Metcalfe. (To A absolutely, and if he should 

alien then to B.) v n 

(1888) 37 W R (Eng) 30 (31) : 13 P D 136, 


Corbett v. Corbett. _ 

1916) 85 L J Ch 473 (475): 32 T L R 43 : 114 

L T 680 : (1916) 1 Ch 369, Smith v. Smith. 

[See also 1928 Oudh 49 (51) [AIR V 15] : 3 
Luck 19 (FB). (Condition in will conferring 
absolute estate that if recipient died without 
making a will estate- is to devolve not on 
recipient’s heirs but-on donor’s heirs-Condi¬ 
tion must be rejected.)] 

4. (’86)8 All 452 (459) (DB) 

[See 1926 Oudh 431 (440, 442) [AIR ^ 13 ] . 2 
Luck 507 : 26 Oudh Cas 176-(DB). 

5. (’72) 9 Bong L R 377 (395) : Ind App Supp 

Vol. 47 (PC). 

3. 1938 Lah 479 (480) [AIR V 25]. Punjab). 

.929 Lah 648 (651) [AIR V 16] (DB). (Do.) 

7 . 1947 Oudh 71 (73: [A I B 34 C 21 ] : 22 Luck 

19 (DB). (12 Cal W N 412 and 5 Cal W N 300, 

Rel. on.). 


RESTRICTION REPUGNANT TO INTEREST CREATED 


(S 11 N 7 Pt 2 ] 401 


3. Muhammadan law. —This section does not affect any rule of Muhammadan 
law. (See S. 2, last paragraph.) But even under the Muhammadan law (Hanafi), as a 
general rule any derogation from the completeness of the gift is null and void. If the 
intention to give to the donee the entire subject-matter be clear, subsequent conditions 
derogating from or limiting the extent of the right are null and void.(l) 

4. Hindu law.—Before the amendment of S. 2 in 1929, this chapter, and 
consequently this section, did not affect any rule of Hindu law. But the rules of Hindu 
law were not, in any way, opposed to the provisions of this section.(l) Even under 
that law, where an absolute transfer was made, conditions repugnant to the estate 
created would have been void.(2) The amendment of S. 2 now makes this section 
directly applicable even to cases formerly governed only by the rules of Hindu law. 


5. Government Grants Act —Under the Government Grants Act (XV of 
1895) the Government can, in grants by it, impose any restrictions it thinks fit and 
such restrictions are valid and unaffected by the provisions of the Transfer of Property 
Act. This section will not, therefore, render void any restrictions placed by the 
Government in the case even of absolute transfers.(l) 


6. “On a transfer of property.”— It has been seen in Note 4 on S. 5 that a 
family arrangement which acknowledges and defines the pre.existing titles of the 
parties to the arrangement, is not a ‘‘transfer of property.” An agreement between the 
parties to such arrangement as to the enjoyment of the properties allotted to their 
respective shares would not be governed by this section, firstly, because, the restriction 
is not made on any “transfer of property” and secondly, because, there is no “direction” 
within the meaning of this section. But on general principles the enforcement of such 
an agreement would depend upon its validity under the law of contracts. 


7. Created absolutely.”— As has been seen in Note 1 on S. 10, a transfer 
wiH be absolute where it is made without imposing any restrictions or conditions in 
respect of the legal incidents of the property transferred. An interest which is 
transferred absolutely is not the same thing as the transfer of absolute estate in property. 
Any interest, e. g., a life estate may be created absolutely by not imposin'* any 
conditions or restrictions qualifying its legal incidents. But the transfer of an absolute 
estate passes to the transferee an interest which is unlimited in estate and unfettered in 
respect of any .condition or trust.(l) In other words, the transferee gets full ownership 
of the property and not merely a limited interest in it. It has been held in ' the 
undermen ti oned case(2) that where A who is the full owner of certain property 

Section 11 _ Note 3 2. 1920 Bom 73 (76) [AIR V 7] : 44 Bom 304 

1. ”54', ILK (1954) Mys 212 (215) : A I R 1955 (DB) : (Absolute gift to Brahmin with condition 

N U C 705. restricting residence.) 

1953 Sau 180 (187) [A I R V 40 C 89] (DB). (Re (’ S4 >, 7 AIad . ^ (317) (DB). (Absolute estate 
versed on a dillerent point in 1959 S C 1383) ' vlth restraint on partition.) 


Section 11 — Note 3 

1. ILK (1954) Mys 212 (215) : A I R 1955 
N U C 705. 

1953 Sau ISO (187) [A I R V -10 C 89] (DB). (Re 
versed on a dillerent point in 1959 's C 1383) 
[AIR V 46]. 

| 1928 Nag 44 (47) [AIR V 15 ] (DB). 

1919 Cal 1075 (1076) [AIR V 6] ^DB). (Heba-bil- 
ewaz laying down condition as to mode of 
enjoyment — Gift is absolute and is not controlled 
by the conditions.) 

1918 Oudh 356 (363) (AIR V 5l (DB). 

(’ 12 ) 34 All 478 (481) (DB )/(11 Ind Cas 702, 
Alhrmed.) 

Section 11 — Note 4 

1. 1915 Mad 1035 (1035) [AIR V 2] (DB). 

4.T. P. 26. 


Section 11 — Note 5 

V 4918 p c 25 (27) [AIR V 5] : 40 All 470 • 45 
Ind App 134 : 21 Oudh Cas 106. (Restriction as 
to descent of property valid.) 

Section 11 — Note 7 

V06 lDB) Cal 379 (383 ’ 384) [A 1 K V 21 ] 61 C *1 

(1869) 17 W R (Eng) 1083 (1085) : 8 Eq 673 • aa 
L J Ch 635, Irvine v. Sullivan. 9 73 • 38 

2. 1930 Cal 731 (732, 734) [AIR V 17] (DB). 
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transfers a life estate therein to B, it cannot he an absolute transfer within the meaning 
of this section. It is submitted that this view does not seem to be correct- In Mahrarru 
Das v. Ajudhia,(3) Mr. Justice Mahmood observed : 

“As to the nature of the rule formulated by the Legislature in S. 11 of the Transfer of 
Property Act, I need only say that while at one time it might have been doubtful whether the 
rule was applicable to transfer by way of sale, or was limited to grants short of absolute 
transfer, the mode in which the doctrine has been dealt with by the Legislature is applicable 
alike to transactions of both kinds. In other words, the principle of S. 11 applies as much to 
mortgages or leases as to gifts or sales.” 

In the undermentioned case(3a) under a deed of partition between A and B it was 
provided that A should only enjoy the income of the property allotted to him without 
any powers of alienation and that after his death, his sons should take it absolutely. 
It was held that the document conferred only a life estate on A and the clause 
restricting alienation was not in derogation of an absolute grant but was a condition of 
the grant itself. 

In another case(3aa) one of the clauses of a partition arrangement provided in 
the first instance for the allotment of the disputed property in favour of one R’s wife 
C and the reasons therefor were mentioned, as that she was childless and besides, had 
exerted herself considerably in protecting the properties covered by the document. 
Another clause then said that in respect of the property allotted as above to C, she 
should not deal with it by sale or otherwise during R’s lifetime and that after her 
the property should devolve on her four brothers particularly named. 

Another clause finally wound up by saying that the various allottees under 
the document were to take the respective properties free of other persons’ claims and 
absolutely with right to get patta and enjoy for all time and further that the properties 
would descend as Makkavazhi properties and not in the Marumakkavazhi line. It was 
held that construing the various clauses together, the interest intended to be conveyed 
in favour of C was in the nature of a mere life-interest and not an estate of inheritance. 

It has been held that, the reservation of subordinate or tenancy right by the 
transferor is not repugnant to the transfer of the proprietary interest entitling the 
transferee to receive only the rent from the transferor.(4) 

See also the undermentioned cases.(5) 


ft 


(See also note 2.) 

3. (’86) 8 All 452 (458, 459) (DB). 

3a. 1952 Mad 166 (167) [AIR V 39]. 

3aa. 1957 Ker 119 (121) [A I R V 44 C 69] (DB). 

4 1954 Cal 400 (402) [A I R V 41 C 136]: I L R. 
(1956) 1 Cal 15 (DB). 

5. 1965 Ker 27 (27) [AIR V 52 C 9]. (Reservation 
by the transferor of a lease-hold right to recover 
an annuity in perpetuity and creation of a 
charge on the property sold for the purpose is 
not a restriction repugnant to the nature of the 

196 a o n Andh Pra 509 (511, 512) [AXE V 47 C 168] 
(DB). (Bequest to daughter for ‘Pasupu Kum- 
kum’—Properties to revert to the parent estate 
on failure of male issue — Male issue not 
born at time of testator’s death—Held, it was an 
absolute transfer and provision as to surviving 
of male issue was one of defeasance.] 

1960 Ker 183 (186) [AIR V 47 C 84]: ILR (1959) 
Ker 1040, (Words “Sampoorna Avakasa 


issociated with ‘anubhava’ held indicated grant 

}f absolute interest.) „ 

360 Mad 391 (391) [AIR V 47 C 136. (DB). 

Will providing that testator’s wife C, should 
enjoy immovable properties and carry on her 
livelihood from income thereof, pay kist and 
debts of testator and purchase ether lands if 
possible—No mention that C was entitled to 
ilicnate properties—After C’s lifetime tesiatoi s 
grandchildren then alive were to take all pro¬ 
perties absolutely — Will held conferred life 

jstate on C). _ ^ 

358 Andh Pra 720 (722) [AIR V 45 C 211. I DB . 
Will — Daughters to ;enjoy property from 
generation to generation or from sons to grand¬ 
sons—Daughters get absolute estate.) 

358 Andh Pra 447 (449) [AIR \ 4o C 131j. 

Will bequeathing land to G to be enjoyed b\ 

aer for her life time and after her lue time 
land to pass to step-daughters, of G - Held, 
will created absolute interest in favour of b.) 
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8. “But the terms of the transfer direct."— The direction referred to in the 
section may be by way of imposing conditions or otherwise. In other words the word 
“direction" would include the imposition of a condition. Thus where a grantor has 
shown his intention to make an absolute transfer, but adds a restriction by way of a 
condition as to the enjoyment of the property, the condition would be a direction 
repugnant to the absolute estate created and would have no effect.(l) 

9. “Shall be applied or enjoyed by him in a particular manner."— 

The enjoyment of property will include several rights and it may be useful to deal 
with restrictions on some of the most important rights of enjoyment. 

Alienation. 


The right of alienation of property is an important form of enjoyment of 

property. A restriction on such right therefore is a restriction on the enjoyment of 
property. 

An absolute restraint added by way of a direction in a transfer which is abso¬ 
lute is thus repugnant to the estate created and should be disregarded.(l) In Anantha 

Thirtha Chariar v. Nagamuthu AinbalagarenX la) Mr. Justice Muthusami Iyer observed 
as follows : 

“It appears to us to be a general rule of jurisprudence that where an estate in fee is given, a 
condition in restraint cf alienation is a condition repugnant to the nature of the grant, and» 
as such , inoperative. We think there can be no doubt on general principles that, when property 
is transferred absolutely , it must be transferred with all its legal incidents ; and that it is not 
competent to the grantor to sever from the right of property incidents which the law inseparably 
annexes to it, and thereby to abrogate the law by private agreement. The introduction of a 
condition against alienation in a grant absolute in its terms has been declared to be equivalent 
to introducing an exception of the very thing which is of the essence of the grant.’’ 

In Bradley v. Peixoto,(2) a testator made an absolute gift of a certain fund but at the 

same time added a condition that if the donee attempted to dispose of the principal of 

the fund, then the fund should go over to another person. The Master of the Holla 
said : 


( 57) ILR (1957) Kcr 822 (828) (DB). (Settlement 
by mother in favour of her daughter — Encum¬ 
brances prohibited and direction that devolu- 
lution should be in the line of her male children 
—Daughter does not obtain absolute estate.) 
1916 Mad 807 (808) [AIR V 3] (DB). (Property 
delivered to wife for enjoyment from generation 
to generation Wife gets absolute interest.) 

Section 11 — Note 8 

110 (111) ( pr 6 ) [A I R V 52 C 34] 

t U ^ L J (Puu i) 556 > Reversed). 
(1958) 1 Mad L J 335 (337). 

SaU 180 (187) [A I R V 40 C 89] 
°* immovable property under 
Muhammadan Law — Donee gets title to it — 
Condition against alienation being repugnant 

to gift, is void— Donee acquires saleable title 

and his transferee also acquires equally good 
Vrw( o^\ G . r i Gd - ° U a dilierent P° iQ t in A I R 

1 ®| 6 n °n 1 V S1 l 4 „ 40) [A 1 RV M] : 2 Luck 507 : 
fo Oudh Cas ]76 (DB). 

Bee also the cases cited in Note 9. 

Section 11 — Note 9 

1. I960 Kcr 226 (227) [AIR V 47 C 106], (Settle- 


ment deeds — Father conveying property 
absolutely in favour of his sons A and B - 
Expression of intention that A should not 
convey any property during minority of B •• 
Amounts only to a pious wish which could not 
put any restriction on disposing power of A). 

1955 Punj 49 (50) [AIR V 42 C 18]. 

1953 Sau 180 (187) [AIR V 40 C 89] (DB). (Gift 
under Muhammadan Law—Condition against 
alienation. (Reversed on a dilierent point in 
AIR 1959 S C 1383). P 

(’50) 1950-2 Mad L Jour 496 (498). 

1939 Mad 509 (510) [AIR V 26] (DB). 

1918 Oudh 300 (301) [AIR V 5]. v Grant of land 
on he red 1 1 a r y and pe rpe t u a 1 tenancy — Co n d i - 
tion restraining alienation not inconsistent 
with right granted—Is not void.) 

1888) 38 Ch D 176 (182) : 51 L J Ch 634 : 58 
L I o81 : 36 W R (Eng) 462, In re Dugdale. 
(Absolute gift followed by a gift over on aliena¬ 
tion or bankruptcy — Gift over is void for re¬ 
pugnancy.) 

la. (’82) 4 Mad 200 (202) (DB). 

2 324 1797) 30 E R 1034 (1035 ) : 4 R R 7 : 3 Yes 
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“The first clause is an absolute gift of the principal and dividends. But then comes this 

clause, with which the plaintiff does not comply ;.I have looked into the cases, that 

have been mentioned ; and I find it laid down as a rule long ago established, that where there is 
a gift with a condition inconsistent with and repugnant to such gift, the condition is wholly 

void. A condition, that a tenant in fee shall not alien, is repugnant ;.In all these cases 

the gift stands, and the condition or exception is rejected. In this case then I am under the 
necessity of declaring, that this is a gift with a qualification inconsistent with the gift, and the 
qualification must therefore be rejected.” 

There is a difference of opinion, however, on the question whether a partial 
restraint on alienation is repugnant to the absolute estate created, but the preponder¬ 
ance of authority is in favour of the view that it is not repugnant.(2a) In Doe v. 
Pearson,{'d) it was held that a partial restraint on alienation was not repugnant to the 
absolute interest created and was therefore valid. That case was followed in In re 
Macleay ,(4) and the view expressed in the last mentioned case has been approved by 
the Privy Council in Mohammad Baza v. AIt. Abbas Bandi,{o) where their Lordships 
observed as follows : 

“The question therefore is whether such a partial restriction on alienation is so inconsistent 

with an otherwise absolute estate that it must be regarded as repugnant and merely void. 

It seems clear that after the passing of the Transfer of Property Act in 1S82, a partial restriction 
upon the power of disposition would not, in the case of a transfer inter vivos, be regarded as 
repugnant : see Section 10 of the Act.’’ 

Residence. 

A condition that the donee of property and his heirs should reside in the pro¬ 
perty on pain of forfeiture of the gift, is a restraint on the enjoyment of the property, 
and would be void for repugnancy, if the main intention of the donor was to make an 
absolute gift.(G) 


Partition. 

A direction in an absolute transfer to several persons jointly that they shall 
not divide the property at any time or for a limited period, would be repugnant and 
void under this section.(7) The right to partition is one of the incidents of joint 
ownership of property and one important form of enjoying such property is to claim a 
partition of that property.(8) 


Stipulation for payment. 

A makes an absolute conveyance of his property to B by sale for a cash con¬ 
sideration but stipulates for the payment by the vendee of a certain amount per 
annum from the profits of the property. The direction is a restriction on the enjoy¬ 
ment of the right created absolutely in the vendee and is unenforceable.(9) Under the 
rules of Muhammadan law, however, such a restriction would appear to be valid.(10) 


2a. 1955 Mad 350(357) (Pr 26) [AIRY 42 C 94]. 
See the cases cited in foot-notes (3) to (5). See 
also Notes on S. 10. 

3. (1805) 8 R R 447 (453) : 102 E R 1253 : 6 
East 173 : 2 Smith 295. 

4. (1875)23 WR (Eng) 718 (719): 44 L J Ch 
441 : 20 Eq 186 : 32 L T 682. (This case was 
criticised in Rosher v.-Rosher. (1884) 32 W R 
(Eng) 821, and not followed.) 

5. 1932 PC 158 (160, 161) [A I R V 19] : 7 Luck 
257 : 59 Ind App 236. 

B. 1920 Bom 73 (76) [A I R V 7] : 44 Bom 304 

(DB). 


7 . (’75) 1 Cal 104 (107) : 2 Ind App 256 (PC) 
(Case before T. P. Act.) 

1933 Lab 201 (203) [A I R V 20] : 14 Lab 3o3. 
(DB). (Clause restricting partition till youngest 

son attained majority.) 

1929 Lab 648 (650) [AIR V 16] (DB). 

(’82) 8 Cal 378 (387) (DB). (Enjoyment post¬ 
poned for five years of the present*gift..,) 

S. 1929 Lah 648 (650) [AIR V 16] (DB). 

9. 1938 Oudh 17 (19) [AIR V 25] : 13 Luck 

609 

1 o’ (’ll) 11 Ind Cas 702 (703) (AH). (Affirmed 
in 34 All 478.) 
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10. “As if there were no 

■which is invalid under this section 
down or defeat the estate created.(1) 


such direction.” — The effect of a direction 
ismeiely that it is inoperative. It does not cut 


10a. Directions in decrees and awards. — Property obtained under a 
decree of Court cannot be said to have been obtained on a “transfer of property.” (See 
Section 5.) A direction restraining alienation made in a decree creating an interest 
absolutely would not therefore be within this section. Put the principle on which this 
section is based would be applicable, and the repugnant direction in the decree would 
be void. In Lai Sri pat Siwjh v. Lai Basant Snigh(l) absolute under-proprietary rights 
were conferred on a party by a compromise decree, which, however, inserted a condi¬ 
tion restraining alienation of such property. The Oudh Judicial Commissioner’s Court 
held that the restraint was void on the ground of repugnancy. This decision was 

affirmed by their Lordships of the Privy Council.(2) See also the undermentioned 
cases.(3) 


The same principles will apply to awards which create a.n absolute interest in 
property, but add a restriction as to the enjoyment tbereof.(4) 


J ,• Se ^ ond paragraph. _ .-1 transfers property X absolutely to D with a 
direction that B shall enjoy X in a particular manner. The general rule stated in the 

rst paragraph of the section is that such directions should be disregarded ns bein" 
repugnant to the main provision.(l) The second paragraph makes an exception to the 
general rule and recognises the validity of such a direction if it has hem made for the 
purpose of securing the beneficial enjoyment of other property belonging to -1. The 
ground of the exception is that the said circumstance raises an equity between the 
parhes. The same principle also applies where A transfers property X to B an 1 the 
latter agrees or covenants that he will enjoy X in a particular manner.(2) There must 
be a mention in the deed of transfer that the transferor had reserved any rights for the 


Section 11 _ Note 10 


Section 11 — Note 11 


1.11935 P C 187 (190) [AIR V 2*2]. 

1925 Mad 1013 (1014) [AIR V 12]. 

(’95) 18 Mad 252 (254) (DB). 

Section 11 — Note 10a 

1. 1914 Oudh 213 (215, 216) [AIR V l] (DID. 

2. 1918 PC 77 (81) [AIR V 5 ] (DB). 

3- J, 93 lo U n ^ 473 (475 ' 476) tA I R V 24] : 13 
Luck 409 (DB). 

1928 Oudh 344 (345) [A I R V 15] : 3 Luck 636 

(DR). (Principle has been applied to grants 
also.) 

4. 1958 Madh Pra 246 (252) [A I R V 45 q 92 ] 
(DB). (Family arrangement contained in an 
award — One of the members binding himself 
not to 'alienate certain property — Family 
arrangement though binding on parties inalien¬ 
ability clause would not bind successor of party.) 


1. f 1929 Pat 349 (350) [AIR V 16] (DBA 

2. 1932 All 78 (80) [AIR V 19] : 54 All 17 1 DB). 
(Contract between a vendor and purchaser for 
the removal of a Chliatta in a common lane at 

any time the vendor required, intended for the 

more beneficial -enjoyment of the property by 
the vendor — Held , that the contract was 
enforceable by the vendor.) 

1 1873) 21 W R (Eng) 798 (800) : L R 5 P C 327 : 

29 L T 352, Maclean v. McKey. (An agr< ement 

between owners of two adjacent lands to keep a 

piece of land vacant and net to build on it for 

the advantage cf both proprietors is valid 
in law.) 

1 1895) 67 L J Ch 205 (205) : (1898) 1 Cli 404 • 78 

A T 224 40 W J* ) tn S> 331, Hobson v. Tulloeh. 
(lwo adjoining houses of the same owner-— One 
sold on condition that it is not to be used in 

"J, 0 ; " manner than a dwelling house- 
field, that the covenant was valid.) 
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beneficial enjoyment of his other property.(2a) - *' n r 

It is clear that the direction or the covenant, as the case may be, can be enforced 
against B himself. But can it be enforced against transferees from B of property X ? 
The answer depends upon a further question whether the direction or the covenant is 
affirmative , i. e., one which compels B to enjoy the property in a particular manner, 
or negative, i. e., which restrains B from enjoying the property in a particular manner. 
Under S. 40 as it stood prior to the amendment in 1929, obligations of either hind 
could be enforced not only against B, but also against transferees from him with notice 
of such right, or gratuitous transferees.(3) This was in accordance with the decision of 
Talk v. Moxhayfi) decided in 1848 in England. But that decision was not followed in 
later cases in England so far as affirmative obligations were concerned.(5) Section 40 
has now been amended so as to bring the law in this country into line with the present 
English law, by providing that only rights to restrain the enjoyment of property (i. e., 
negative obligations) can be enforced against transferees with notice or gratuitous 
transferees. 


The second paragraph as it stood before the amendment in 1929 ran a3 follows : 

“Nothing in this section shall be deemed to affect the right to restrain, for the beneficial 
enjoyment of one piece of immovable property, the enjoyment of another piece of such pro¬ 
perty, or to compel the enjoyment thereof in a particular manner.” 


The present second paragraph does not effect any change in the law. Instead of the 

words ‘‘the right to restrain .or to compel .,” the words “any right. 

to enforce such direction’' have been used. But these would include the right to 
enforce both an affirmative and a negative direction, and thus have the same effect as 
the substituted paragraph. In the Notes on Clauses the Special Committee state as 
follows : 


“We propose that the second paragraph of S. 11 and the first paragraph of S. 40 should be 
so amended as to make it clear that, although an affirmative covenant is not by itself invalid as 
between a transferor and transferee (S. 11) negative or restrictive covenants only can be specifi¬ 
cally enforced against a third person.” 


It must be observed that the Special Committee assume in the above passage, that S. 11 
and the first paragraph of S. 40 deal with covenants only. Some decisions also proceed 
on the assumption that S. 11 applies to covenants.(6) This, however, does not seem to 
be correct. Section 11 speaks of directions by the transferor, and the first paragraph of 
S. 40 speaks of a right to restrain the enjoyment of property. Section 138 of the Indian 
Succession Act corresponding to this section, also speaks of a direction in a will, and 
this will not obviously include an agreement or covenant. The word “direction” must 
have the same meaning in this section also and cannot mean the same thing as a cove, 
nant. Again a “right to restrain” cannot necessarily mean a right arising under an 
agreement or covenant. It will certainly include a right under a valid direction made 
by virtue of the second paragraph of this section. 


The second paragreph applies only to directions made in respect of immovable 
property. It does not apply to restraints in respect of an incorporeal right.(6a) In the 
undermentioned case(7) there was a decree for maintenance and the decree gave a 


2a. 1051 Ajmer 74 (75) [AIR V 38 C 70]. 

3 . 1929 Pat 349 (350) [AIR V 16] (DB). 

4 . (1848) 78 R R 289 (292) : 11 Beav 571. 

5. (1881) 51 L J Q B 73 (76) : 8 Q B D 403 : 45 
L T 694 : 30 W R (Eng) 299, Haywood v. 
Brunswick Permanent Benefit Building Society. 


(1885) 55 L J Ch 633 (640, 641) : 29 Ch D 750, 

Austerberrv v. Corporation of Oldham. 

0. 1932 All 78 (80) [AIR V 19] : 54 All 17 
(DB). 

6a. 1956 Cal 480 (484) [AIR V 43 C 141] (DB). 
7 . 1939 Mad 431 (431) [AIR V 26] (DB). 
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charge upon certain immovable property for the payment of the amount of mainten¬ 
ance. Upon some arrears falling due, the decree-holder transferrecTa portion of such 
arrears to AT, but in order to safeguard hi3 rights in regard to the realisation of the 
rest of the arrears, he stipulated in the transfer that the. transferee shall not have the 
right to bring the charged properties to sale. The Court observed ; ‘‘if S. 11 were to 
apply the restriction imposed would be covered by the proviso to the section and would 
therefore be valid.** 

In Duke of Bedford v. Trustees of the British Museum.(Q) A sold a part of his 
land to B and covenanted not to use the land in a particular manner, with a view to 
secure the beneficial enjoyment of other property of A. By reason of subsequent acts 
of A, however, the character and condition of the adjoining lands were so altered, that 
the restriction in the covenant ceased to be applicable with reference to the land con¬ 
veyed. It was held that a Court of Equity would not under such circumstances enforce 
the contract. There does not seem to be any reason why* in this country also, the 
same principle should not apply in the matter of enforcement of directions and cove¬ 
nants, w r hich, by reason of subsequent events, no longer secure the beneficial enjoyment 
by the transferor of his property. 

In the undermentioned case(9) one S had sold a portion of'.the land to A reserv. 
ing a passage in the portion sold, this passage was to be treated in joint ownership of 
S and A. Subsequently 6 sold the remaining portion of the land to R without specifi¬ 
cally selling his rights in the passage, by specifically mentioning the fact in the sale 
deed. It was held that R could not enforce the agreement between S and A. 

12. Direction restricting enjoyment in the case of transfers which are 
not absolute. This section does not apply to transfers which are not absolute. A 
direction in such cases restricting the enjoyment of the property by the transferee would 
seem to be valid and binding on the transferee.(l) In Kedar Nath v. Gaya Nath(2) 
the question arose whether a direction against alienation made in a will bequeathing a 
life estate on the donee was valid under S. 138 of the Indian Succession Act which is 
on all fours with this section. Graham J., observed : 

Restraint upon alienation would arise only where the property is absolutely bequeathed 
and by implication there would be no such restraint where there is a demise not of an absolute 
interest but merely of a temporary or life interest. Some English cases were referred to by the 
learned advocate for the appellant some of which certainly lend some support to the contrary 
view, and I am bound to say that there is a good deal to be said in favour of the view that 
conditions restraining alienation by a tenant for life ought also to be deemed to be void inas¬ 
much as the power of alienation may be said to be as much incident to that kind of interest 
as it is to an absolute interest : Brandon v. R binsnn.(S) Whatever the English authorities may 
be on the point, however, in this country we have the statute and are to be guided by it.” 

In so far as the above decision holds that where the bequest is of a life estate 

it cannot he said that it is “bequeathed absolutely” it is, as has been seen in Note 7, 
not correct. 


13 - Contracts restricting enjoyment. — A direction in an absolute transfer 
that the interest transferred shall be applied or enjoyed by the transferee in a parti. 
, “r manner, is under this section not binding on the transferee. The position would 
,llllcrent where the transferee agrees for consideration, to restrict his enjoyment of 


8. (1822 ) 39 E R 1055 (10641 : 2 My & K 55? 
!951 Ajmer 74 (75) [AIR V 38 C 70]. 


See also Note 1 on Section 10. 


•Section 11 — Note 12 

1. 1930 Cal 731 (734) [AIR V 17] (DB). 


2 . 1930 Cal 731 (732, 733) [AIR V 17] (DB). 

3 . (1811) 34 E R 379 : 18 Yes Jun 429. 
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the property transferred to him absolutely. The enforcement of such an agreement 
depends upon the validity thereof under the law of contracts. Where the agreement 
in effect tends to create perpetuity in property, it would be opposed to public policy 
and as such void. Thus, a covenant in a sale deed, the effect of which is to disable the 
vendee for ever from alienating the interest conveyed to him or from enjoying it by 
claiming partition would be opposed to public policy and therefore unenforceable.(1) 
On the same principle an agreement between co.owners of property that they should 
not partition the property for ever or for an indefinite period would be opposed to the- 
policy of the law and as such unenforceable.(2) But an agreement between co-owners- 
not to partition the property during their lifetime , or for a limited period , would not 
be opposed to public policy; would be valid and enforceable.(3) 

There is a difference of opinion as to whether an agreement restricting a person’s- 
enjoyment of property for ever or for an indefinite period would be binding on the 
actual parties to the agreement. In the undermentioned cases(4) it has been held that 
it would be binding on the actual parties to the agreement, while a contrary view, 
namely, that it -would not be binding even on the actual parties to the agreement, has 
been held in other cases.(5) 

14. Enforceability of restrictive covenants against third parties. — See- 

Note 11 and Notes on Section 40. 


1 2. Where property is transferred subject to a condition or limita- 
Condition making in- tion making any interest therein, reserved or given to 
terest determinable on or for the benefit of any person, to cease on his becom- 
insolvency or attempted [ n g insolvent or endeavouring to transfer or dispose of 
alienation. the same, such condition or limitation is void. 

Nothing in this section applies to a condition in a lease for the benefit 
of the lessor or those claiming under him. 


Synopsis 


1. Scope of the section. 

2. English law. 

3. Indian Succession Act. 

4 . “Is transferred.” 

5. “Subject to a condition or limitation.” See 
Notes 4 and 5 on S. 10. 

6. Condition of forfeiture on insolvency in a 
deed of partnership. 

7. “Endeavouring.” 

Section 11 


8. Transfer by operation of law. 

9. “Condition in a lease for the benefit of the 
lessor.” 

10. Covenants against alienation in a lease. See 
Note 17 on S. 10. 

11. A clause of forfeiture should be construed 
strictly. 

12. Effect of annulment of insolvency on the 
clause of forfeiture. 

_ __ 

— Note 13 


1. (’86) 8 All 452 (455, 459) (DB). 

2 . (’09)31 All 3 (4) (DB). 

(’06) 28 All 185 (186) (DB). (Not to be divided 
for ever.) 

(’01) 28 Cal 769 (786) (DB). 
t(’99) 3 Cal W N 126 (128). 
t(’83) 7 Bom 538 (539, 540) (DB). 

3 . 1920 All 341 (344)[AIR V 7] : 42 All 30 (DB). 
(Award precluding parties from claiming -paitl- 

tion during their lifetime.) 

( f 01) 28 Cal '769 (786) (DB). (Such agreement 
must however be for sufficient consideration.) 


)) 3 Cal W N 126 (128). (Do.) 

2) 8 Beng L R 60 (71, 72). (Agreement not to 

rtition for 20 years.) 

(’08) 12 Cal W N 793 (798, 799) (DB). 

L) 6 Cal 106 (115, 116). r , T p r 9 l 

ee 1915 Mad 1191 (1192, 1193) [A iBl-j 

DB).] _ _ 


1928 Oudli 365 (368) [AIR V l^iwo 




{' 1 2 3 4 5 6 7 83) 1 Bom 538 (539, 540) (DB). (Agreement 
never to divide property.) 
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1. Scope of the section. — This section provides that where property is 
transferred subject to a condition or limitation making any interest created therein 
to cease — 

(1) on the transferee’s becoming insolvent, or 

(2) on the transferee’s endeavouring to transfer or dispose of the same, such 
condition or limitation is void.(laa) Both these conditions are conditions subsequent, 
that is, conditions intended by the transferor to have the effect of defeating the interest 

created. 

The section has been enacted to encourage free alienation and circulation of 
property.(la) The object of the section in invalidating a condition of defeasance on 
the insolvency of the transferee is to protect the creditors of the transferee who would 
otherwise be prevented from having recourse to the property transferred for the satis¬ 
faction of their debts.(l) This section has also been held to apply to a condition of 
defeasance on an involuntary alienation.(2) 

The section invalidates only those conditions which are in derogation of the 

rights of the transferee and not those which are in derogation of the rights of the 
transferor. (3) 

ihe section differs in some respects from the English law in such cases. Under 
that law, as will be seen in Note 2, such conditions or limitations as are referred to in 
this section can be validly imposed on transfers creating limited interests. The section 
also differs from the Indian Succession Act under which a bequest may validly be made 

subject to a condition that, in the event of insolvency of the donee the interest shall 
pass over to another person. (See Note 3.) 

2. English law. — The English law does not differ from this section in cases 
where conditions such as those referred to in this section are imposed in transfers of 
absolute interest in property. Thus, if an estate in fee simple is transferred by a will or 
other instrument with a proviso which amounts in law to a condition subsequent defea¬ 
ting the estate granted, on alienation or on bankruptcy, such a proviso is void for 
repugnancy/1) As observed by Kay, J., in In re Dugdale\{ 2) 

An incident of the estate given which cannot be directly taken a wav or prevented bv the 
donor, cannot be taken away indirectly by a condition which would cause the estate to revert to 

ie donor, or by a conditional limitation or executory devise which would cause it to shift to 
another person. 

.... But &n interest other than an absolute interest can, under the English law, be 

vahdly limited until the donee should attempt to alienate it or should become bank- 
rupt.(h) Ihus. a transfer to A for li fe and in case he attempts to alienate the interest 

Section 12 — 


C 94 
tive c 


Note 1 

\ Z2 r\ 1 ? ee 1955 Ma<1 1350 (357, 358) [AIR V 42 
. (Iiint-ire transfer not vitiated— Restric- 
auscs to be treated as void.) 

la. 1955 Mad 350 (357, 358^ (Rr 26) [AIR V 42 
C 94]. 

1. 1945 Pat 162 (leg'' [AIR V 32] : 23 Pat 871 
(Dll). (Mulla’s commentary on T. P. Act S. 12, 
approved.) 

2. 1945 Pat 162 (169' [A I R V 32] : 23 Pat 871 
(DIP. (Per Manohar Lall J.—Kharposh grant— 
Condition restraining involuntary alienation is 
void under S. 12.) 

3 . 1951 Pat 488 (492) [AIR V 38 C 136] : 29 


1 at 713 (DR). (Reversed on another ground in 
1956 SC 336 [AIR V 43].) 

Section 12 — Note 2 

Pi 1 ? 82 ' 30 W R (Eng) 887 (8S8) : 21 Ch D 
b38, In re Maehu. 

(1890) 59 L J Ch 159 (162'': 43 Ch D 633, Met¬ 
calfe v. Metcalfe. 

(1888' 38 Ch D 176 (182) : 57 L J Ch 634, In re 
Dugdale. 

2 . (1888) 38 Ch D 176 (182) : 57 L J Ch 634. 

3 . (1882) 30 W R (Eng) 887 (888) : 21 Ch D 
838, In re Machu. 

(1890) 59 L .T Ch 159 (162) : 43 Ch D 633, (Met¬ 
calfe v. Metcalfe. 
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or becomes bankrupt the estate to go over to B is a perfectly valid transfer.(4) In 
Brandon v. Robinson, (5) it was held that there was a distinction between a gift of life 
estate 'until the donee becomes bankrupt’ and a gift of life estate ‘subject to proviso that 
it shall cease on donee’s bankruptcy,’ that the limitation in the former case was valid, 
but that the condition in the latter case w T as void. This distinction has, however, been 
considered by later cases as being too fine and technical and it has been held that the 
life estate determined in the event of alienation or bankruptcy, no matter which of the 
two forms of transfer was adopted.(6) As was observed by Sir Thomas Plumer, M. R.» 
in Wilkinson v. Wilkmson:(1) 

“.yet this (distinction) is answered by considering that, in a will, any condi¬ 

tion or modification may be annexed which does not offend against any rule of law; and it is 
immaterial by what form of words the intention is executed, whether by a devise until the 
devisee shall have charged or encumbered it, or by a proviso with a limitation over upon such an 
event. Each mode is equally valid, and of the same effect.” 

It is not, however, essential that there should be a gift over for the cesser of a 
life interest. A life estate can be determined by a valid proviso for cesser without any 
gift over. The question is of the intention of the donor and though a gift over can 
serve as a piece of evidence of the donor’s intention to determine the life estate, it can 
cease without a gift over when the intention to that effect is clearly expressed by the 
donor.(8) 

A person can even limit his own property upon himself until he shall become 
bankrupt or until he shall attempt to alienate it. Such a settlement is valid and the 
interest will cease or, if there is a gift over, will go over to the ulterior transferee, on 
the happening of the event of bankruptcy or alienation.(9) But such a settlement will 
generally be void against the trustee in bankruptcy as a fraud on bankruptcy laws and 
the interest will vest in the trustee for the benefit of his creditors.(10] 


3. Indian Succession Act,_ Contrary to the rule laid down by this section 

the Indian Succession Act, 1925, treats a clause of defeasance in the event of bank¬ 
ruptcy of the legatee as valid. Illustration (vii) to S. 120 of the Act runs as follows : 

“(vii) An estate is bequeathed to A until he shall take advantage of any law for the relief of 
insolvent debtor, and after that event to B , B’s interest in the bequest is contingent until A 
takes advantage of such a law.” 


(1857) 3 K&J 458 (498): 69 E R 1189 (1196), 
Joel v. Mills. 

4. (’95) 20 Bom 310 (313, 314). (Deed of settle¬ 
ment—Life-estate with a proviso for cesser on 
bankruptcy is valid - Case before T. P. Act was 
applied to Bombay.) 

(1876) 3 Ch D 148 (155): 24 W B (Eng) 754, 
Hatton v. Mav. 

(1842) 11 L J *(N S) Ch 145 (148) : 51 R R 332, 
Godden v. Crowhurst. 

(1892) 61 L J Ch 1 (2) : (1892) 1 Ch 11, Be Sarto- 
ris Estate. : 

(1807) 33 E B 346 (347): 9 B B 198, Shee v. 
Hale. 

(1796) 30 E B 941 (942) : 3 Ves 149, Dommett v. 
Bedford. 

(1811) 34 E B 379 (381) : 11 B R 226, Brandon 
v. Bob in son. 

5. (1811) 34 E B 379 (381) : 11 B B 226. 

6 . (’95) 20 Bom 310 (314). (Case before T. P. 
Act was applied to Bombay.) 


(1876) 3 Ch D 148 (155): 24 W B (Eng) 754, 
Hatton v. May. 

7. (1819) 36 E B 958 (961) : 19 B B 266. 

8 . (1852) 68 E B 597 (600) : 89 R - R 539, Rock¬ 
ford v. Hackman. 

(1811)34 EB 379 -(3S1) : II R B 226: Brandon 
v Robinson. 

(1826) 57 E R 503 (504) : 27 R B 166, Graves v. 
Dolphin. 

9. (1861) 30 L J Ch 649 (650) : 126 E B 832, 
Knight v. Browne. 

(1859) 54 E B 70 (72) : 122 B B 364, Brooke v. 
Pearson. 

10. (1861) 30 L J Ch 649 (650) : 126 B R 832, 

Knight v. Browne. _ ^ _ , 

(1882) 58 L J Ch 495 (497): 40 Ch D o85, Det- 

mold v. Detmold. „ „ • 

(1827) 19 Ves 88 (92) : 34 E B 451, Higgin¬ 
botham v. Holme. _ _ At} T 

(1876) 3 Ch D 807(810): 46 L J Ch 46, Ir rc 

Pearson; Ex parte Stephens. 
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4. Is transferred.” — This section has no application where there is no 
transfer of ‘property subject to a condition or limitation. In Official Assignee of Bombay 

K. B. P. Shroff ,(1) A was, on his own application, admitted a member of the 
Bombay Native Share and Stock Brokers’ Association and was given a card certifying 
that, as such member, he was entitled to enjoy all the rights and privileges and was 
subject to all liabilities of members according to the rules and regulations of the Asso¬ 
ciation. One of these rules provided that if any member ceased to lie such on account 
of default or misconduct all his interest in the property of the Association should come 
to an end. By a resolution of the Association A was expelled from the Association and 
subsequently became bankrupt. The Official Assignee claimed that X's rights vested in 
him and that the rule of the Association above referred to was invalid under thig 
section. Their Lordships of the Privy Council negatived this plea and stated that the 
assumption by A of the membership of the Association did not involve any transfer of 
property on any condition and that S. 12 had no application. 

5. “Subject to a condition or limitation.” _ See Notes 4 and 5 on S. 10. 


6. Condition of forfeiture on insolvency in a deed of partnership. _ 

A deed of partnership does not convey one partner’s share to another and is not a 
transfer of property. This section in terms cannot apply to conditions in such deed. 
But the principle underlying the section will apply and condition in such a deed that 
in ca-e any of the partners becomes insolvent, his share in the partnership property 
’ftould cease and go over to other partners is void as being a fraud on the bankruptcy 
laws. 1) No man possessed of property can reserve that property to himself until he 
shall become bankrupt and then provide that in the event of his being bankrupt, it 
shall pass to another and not to his creditors.(2) 

7. Endeavouring. — A hat exactly amounts to an endeavour or an attempt 
to transfer depends upon the facts of each case. “To constitute such an attempt”, 
observed Sir John Romilly in Graham v. Leefl) ‘‘there must be some act which, but 
for the clause of forfeiture, would have the effect of ‘assigning, mortgaging or otherwise 
anticipating’ the legacy.” Thus, where a legacy was subject to a condition of forfeiture 
on an attempt by the legatee “to assign, mortgage or otherwise anticipate the legacy,” 

1 was lie d that an ofiGr b y the legatee to give a security on the legacy did not amount 
o an attempt to assign.(2) Similarly, making inquiries and taking advice as to whether 
a egacy subject to a condition of forfeiture as above could be sold without forfeiting 
the same does not amount to an endeavour to transfer.(B) 

8. Transfer by operation of law. - A condition in a lease that the interest 
shonl, cease o n lessee’s endeavour to transfer or dispose of th e same has been saved 

a sn 11856) 3 K tl- J 90 U00, 101) : 69 E R 
10o* Holmes v. Pennv.1 

[Bat see t1902) 71 L j Cb 518 (526) : (1902) 2 
Ch 360, In re Holland; Gregg v. Holland. (A 
post-nuptial settlement with no intention to 

defraud the creditors, held valid against trustees 
in bankruptcy.)] 

Section 12 — Note 4 

1. 1932 P C 186 (191) >IR V 19] : 59 Ind Ann 
818: 56 Bom 374. 1P 

Section 12 — Note 6 
r (1S6H 7° E R i°31 U034): 31 L J Ch 433, 

\\ hitrnore y. Mason. 


(1818) 36 ER 469 (474): 1 Sw 471, Wilson v. 
Greenwood. 

2 (1862 ) 31 L J Ch 433 (435) : 70 E R 1031, 
Whitmore v. Mason. 

Section 12 — Note 7 

1. (1857) 53 E R 152 (153) : 113 R It 193. 

2 . (1857 ) 53 E R 152 (153) : 113 B K 193, 

Graham v. Lee. 9 

3 . U838) 48 E R 638 (641) : 44 R R 260, Jones 
v. >» yse. 
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from the operation of this section where the conditian is for the benefit of the lessor 
or those claiming under him. But as has been seen in Note 12 on S. 10, a general 
restriction on alienatian dce3 not cover the case of a transfer by operation of law.{ 1) 
We take it to be clear law in India as in England,” said their Lordships of the 
Calcutta High Court in Golak Nath Boy v. Mathura Nath,{ 2) “that a general res¬ 
triction on assignment does not apply to an assignment by operation of law taking 

effect in invitum as a sale.- . under an execution.” Moreover, the present- 

section does not deal with transfers by operation of law. It comes within a group of 
sections which deals with transfers by act of parties and is also headed by a portion 
of the Act which indicates that these sections relates to transfers by act of parties 
only.(3) 


There is, however, a distinction between an alienation effected involuntarily 
by process of execution and a voluntary procuring of execution by the defaulting 
tenant against himself in order to bring about the alienation desired. In the latter 
case, an alienation so procured is not to be considered an involuntary one and hence 
constitutes a breach of the condition against alienation.(4) Thus, in Doe v. Carter ,(5) 
where a tenant covenanted not to “let, set, assign, transfer or make over” his interest, 
but afterwards gave a warrant of attorney to confess judgment to a creditor with the 
express purpose of enabling the creditor to take the lease in execution under the 
judgment, Lord Kenyon observed : 

“It would be ridiculous to suppose that a Court of justice could not see through sucb 
flimsy pretext as this. Here the maxim applies, that that which cannot be done per directum 
shall not be done per obliqum. The tenant could not, by any assignment,* under-lease or 
mortgage, have conveyed his interest to a creditor; and consequently he cannot convey it by an 
attempt of this kind.” 


Similarly, in Dwarka Nath v. Mathura Nath Boy, (6) A took a lease from B with 
covenant not to transfer the land and not to allow the same to be sold for his debts,, 
and that in case he transferred the land or it was sold in execution, B would be 
entitled to khas possession . A in contravention of the covenant, mortgaged the land 
to C, who obtained a decree on its basis and purchased the land himself in execution 
of the decree. B, thereupon, sued A and C for ejectment. It was held by Sanderson 
C. J., that inasmuch as the execution sale was directly due to the voluntary acts of 
the lessees, viz., the execution of the mortgage and omission to pay the mortgage 
debt, the assignment by sale in execution could not be said to be ad invitum . 

The insolvency of the lessee is not a breach of a condition against ahenaiion.[ t) 
It has been, however, held in the undermentioned cases(8) that where a lessee is 
declared insolvent on a petition made by him, the effect of his petition is to transfer 
or assign immediately his property to the Official Assignee and that, therefore, the 
debtor’s petition amounts to or is equivalent to a voluntary transfer in favour Qi the 


Section 12 

1. (’91) 20 Cal 273 (278) (DB). 

(’90) 17 Cal 826 (828) (DB). 

(’83) 7 Bom 262 (265) (DB). (Clause against 
alienation in a permanent lease does not affect 
a transfer by operation of law.) 

(’82) 6 Mad 159 (164) (DB). (Covenant in 
lease ) 

(1798) 101 E R 1264 (1267) : 4 R R 5S6, Doe v. 
Carter. 

2 . (’91) 20 Cal 273 (278) (DB). (Covenant in 
lease.) 


— Note 8 

3 . (’90) 12 All 192 (197) (DB). 

4 . (’82) 6 Mad 159 (164) (DB). 

5. (1799) 101 E R 1400 (1401) : 4 R R 586. 

6. 1917 Cal 236 (238) [AIR V 4] (DB\ 

7 . (1857) 53 E R 152 (153): 113-R R 193, 
Graham v. Lee. 

8 . 1933 Cal 701 (702, 703) [AIR V 20] : 60 Cal 

(1852) 68 E R 597 (601) : 89 R R 539 ; Rochford 
v. Hackman. 
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Official Assignee and as such constitutes a breach of condition against alienation. It 
■would be otherwise where the debtor is adjudged insolvent otherwise than on his own 
petition, because the transfer in such a case can hardly be deemed to be due to the 
voluntary act of the party.(9) 


9. “Condition in a lease for the benefit of the lessor.” —A condition in a 

lease that the lessee’s interest in the lease shall cease on his endeavour to transfer or 

dispose of the same or on his insolvency is saved from the operation of this section 

where it is inserted in the lease for the benefit of the lessor or those claiming under 

him. The reason of this exception has been stated by Ashhurst -J, in Hoc v. Gallien fl) 
as follows : ,v 

“The general principle is clear, that the landlord, having tl.c ;« s diiponendi, mav annex 
whatever conditions lie pleases to his grant, provided they be not illegal or unreasonable Then 
IS this proviso contrary to any express law; or so unreasonable as that the law will pronounce 
it to be void ? That it is not against any positive law is admitted; and no case has decided it 
0 ie Illegal . . . . . This proviso then not being against any express authority of law it 

lemains to be considered whether it be void or unlawful as against reason or public noliev now 
it does not appear to me to be against neither. First, it is reasonable that a landlord should 
exercise his judgment with respect to the person to whom he trusts the management of his 
estate; a covenant therefore not to assign is legal; covenants to that eifec-t are frequent! v 
nserted in leases;!?) ejectments are i wry day brought on a breach of such covenants The 

landlord may very well provide that the t.-nant shall not make him liable to am- ri l-"h, 

voluntary assignment, or by any act which obliges him to relinquish the potion " if j? £ 
reasonable for him to restrain the tenant from assigning, it is equally reasonable for' him to 
o'uid against such an event as the present, because the consequence of the banknintr-x- i 
assignment of the property into other hands. Perhaps it may be moa nSlrv 7or tl" 
landlord to guard against this latter event, as there is greater danger to be apprehended hi 1 ‘ 
in this than in the former ease. Persons who are put into possession un er a eZ d sio 

less likely to take proper care of the land than a private assignee of tlm fiZZaZ 
Neither is there any reason of public policy to be urged against allowing such a proviso It 

Z Zd ” SCCUnty ° f lantUOrdS ' Which «“ -ged as a ground of ob^Z of 

Section A 10. tO ^ ^ C ° ndition3 aie for the beHefit of the lessor, see Note 13 on 

10. Covenants against alienation in a lease.-See Note 17 on Section 10. 

- « . 11 * ^ C ^ ause of forfeiture should be construed strictlv _ \ ri r 

forfeiture must be construed strictly against the person who is try J to take ad^ta^* 

was incurred as the clausp , •* , 11 1 forfeiture 

---^clause ptonded for a forfeiture only on the insolvenr-v nf .1 „„,i 

91 lfe-r-t rv l :m i <7n-i \ r. ,7TTTbTZ "" - ■ —--——1-_£__ 1 auu 

(1902) Supp 3 S C R 476. ^Sale deed and deed 
of reconveyance on same dates — Transaction 
held not mortgage by conditional sale—Recon- 

conditions -Oni'of Jon'mjons^noT performed^ 

s/Mtr foifciture - 

\ 9 DB) M “ d 163 (165) t A 1 R V 22] ; 58 Mad 378 
1925 Mad 57 (58) [AIR V 12]. 


9 . 1933 Cal <01 (703) [AIR V 20] : 60 Cal 026. 

Section 12 — Note 9 

1. 1787) 100 E R 72 (75): 2 T It 133 . 

2 ? Carter 101 E R 1264 (1 ~ G7) : 4 11 R 586, Doe 

(1881; 13 Q B D 454 (462, 465) : 51 L T 368 Ex 
parte Gould; Ite. Walker. ’ 

Section 12 — Note 11 

1. 1963SC 1182 (1184)(Pr 5)[AIR V 50 C 179] : 
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not on the liquidation of C, though the latter was admittedly the real lessee.(2) In 
Smith v. Gronowf'd ) a lease contained a clause of forfeiture on the lessee’s bankruptcy 
and a permission to assign the lease with the consent of the lessor. The lessee assigned 
the lease with the lessor’s consent and then became bankrupt. It was held that there 
was no forfeiture of the lease as it provided for forfeiture and re-entry only on the 
insolvency of the person for the time being in actual ‘possession and that it was not 
affected by the bankruptcy of the first tenant : 

A clause of forfeiture on alienation by a lessee does not come into operation 
by the lessee’s becoming bankrupt(4) or by the transfer of only a part of the lease 
land.(5) 

12. Effect of annulment of insolvency on the clause of forfeiture. — 

See the undermentioned cased 1) 


13.A Where, on a transfer of property, an interest therein is created 
Transfer for bene- for the benefit of a person not in existence at the date of 
fit of unborn person, the transfer, subject to a prior interest created by the same 
transfer, the interest created for the benefit of such person shall not take 
effect, unless it extends to the whole of the remainiug interest of the transferor 
in the property. 

Illustration. 


A transfers property of which he is the owner to B in trust for A and his intended wife 
successively for their lives, and, after the death of the survivor, for the eldest son 
of the intended marriage for life, and after his death for A’s second son. The interest 
so created for the benefit of the eldest son does not take effect, because it does not extend to the 
whole of A’s remaining interest in the property. 

(A) For non-application to certain dispositions in the Pre-reorgnisation State of Bombay excluding 
the transferred territories, see Bom. Act LIV of 1947, Ss. 2, 3, [16-1-1948] as amended by 
Bom. A. L. 0. 1956. 

Synopsis 


1. Analogous law. 

2. Scope of the section. 

3. “For the benefit of.” 


4. “Person not in existence.” 

5. Hindu law. 

6. Muhammadan law. 

7. English law. 


1. Analogous law. — This section corresponds to S. 118, Indian Succession 
Act, 1925, which runs as follows : 

Bequest to person not in existence at testators death 

Subject to prior bequest. 

“113. Where a‘bequest is made to a person not in existence at the time of the testator s 
death, subject to a prior bequest contained in the will, the later bequest shall be void, unless It 
comprises the whole of the remaining interest of the testator in the thing bequeathed. 


Illustrations.. 


(i) Property is bequetlied to A for his life, and after his death to his eldest son for lhe, 
and after the death of the latter to his eldest son. At the time of the testator’s dcatn A ba=- 


2. 1935 Mad 163 (165) [AIR V 22] : 58 Mad 378 
(DB). 

3. (1891) 60 L J Q B 776 (778) : (1891) 2 Q B 

394 

4. (1857 ) 53 E R 152 (153) : 113 R R 193, 
Graham v. Lee. 


5 1925 Mad 57 (58) [AIR V 12]. ((1902) 1 Cb 
727 followed.) • ' 

Section 12 _ Note 12 

1. (’95)20 Bom 310 (316). 
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son. Here the bequest to A's eldest son is a bequest to a person not in existence at the testator’s 
death. It is not a bequest of the whole interest that remains to the testator. The bequest to A's 
eldest son for his life is void. 

(ii) A fund is bequeated to A for his life, and after his death to his daughters. A survives 
the testator. A has daughters some of whom were not in existence at the testator’s death. The 
bequest to A's daughters’ comprises the whole interest that remains to the testator in the- 
thing bequeathed. The bequest to .4’s daughters is valid. 

(in) A fund is bequeathed to A for his life, and after his death to his daughters, with a 
direction that, if anj T of them marries under the age of eighteen, her portion shall be settled so 
that it may belong to herself for life and may be divisible among her children after her death 
A has no daughters living at the time of the testator's death, but has daughters born afterwards 
who survive him. Here the direction for a settlement has the effect in the case of each daughter 
who marries under eighteen of substituting for the absolute bequest to her a bequest to° her 
merely for her Jife, that is to say, a bequest to a person not in existence at ’the time of The 
testator s death of something which is less than the whole interest that remains to the* testator 
in the thing bequeathed. The direction to settle the fund is void. 

i ul* A ^ equeaths a . su,n of t mone y t0 B for life > and directs that upon the death of B the fund 
shall be settled upon his daughters, so that the portion of each daughter may belorm to her elf 

for life, and may be divided among her children after her death. B has no daughter livhm at 

the time of he testator s death. In this case the only bequest to the daughters of B is con tamed 
in the direction to settle the fund, and this direction amounts to a bequest to persons net v t 

born, of a life interest in the fund, that is to say, of something which is less than tl, ll . 

interest that regain, to the testator in the thing bequeated. The direct to settle the fund 

2. Scope of the section— A person not in existence can neither he a 
transferee of property, nor a beneficiary under a trust until he comes into existence 
Ihere can, therefore, be no immediate transfer of property or trust in favour of a person 
no m existence. The principle is recognised, both by this Act and by the Indian Trusts 

Act. Section o of this Act provides that “transfer of property” means a transfer in 

favour of a livnuj person; and the expression ‘living person', it is clear, will not include 
a person not in existence. Similarly, S. 9 of the Indian Trusts Act, 1882 pio v 7d e s 
that a beneficiary under a trust must he a person “capable of holding property” which 

expression, again, will exclude a person not in existence. P P ^ hlch 

„ But where a transfer is made or a trust is created immediately in favour of 
a iving person there is no legal impediment for the creation, as part of the same 
transfer, of a subsequent interest for the benefit of a person not in existence at tZ 

date of the transfer or trust, but who may come into existence before the J A ! th 

ceases The reason is that the subsequent interest takesTffecTonly ^,5 the n 
interest ceases and, at that time, the person for whose benefit it wls created T n 

have come into existence. Wa created ^oultl 

It is, however, necessary that such subsequent interest should extend « 

whole of the interest remaining in the transferor a,. ■ . ® noma extend to the 

‘Otherwise, the subsequent inte estdoes not Pn ° r mtei ' 6St iS CreateJ -(D 

to ita , ha l eo„t,i V o„co= shah be““f“ b ^" 

Section 13 — Note 2 

1. 1957 Cal 118 (1191 lAIK V 41 C 361 
( 49 1 11,11 (1949) q 011498 (505) 


T*L C nt m [AIR v ^ “MAPP74 

1944 Mad 22 (23^ [AIR V 3ll. 

1931 Mad 374 (374 j [AIR V 18]. 


1934 Oudh 35 (39) [AIR V 211* Q t i « 

(FB). (Oise under S. 16.) J ' 9 L “ Ck 329 

2 o £ C 122 026) [AIR V 10]. (Case under 
100, Succession Act, 1SG5). er 

, 1937 p; U 118 (119) [AIR V 44 C 36], 

( 49) ILK (1949) 1 Cal 498 (505) J 

1934 Oudh 35 (39) [AIR V 21]: 9 Luck 329 (FB). 
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create a perpetuity or tend to place the property for ever out of reach of the power of 
alienation(S). This principle is recognised in S. 10, providing that absolute restraint 
upon alienatien is void, and in S. 14 which is directed against attempts to tie up 
properties for an indefinite period by creation of successive life.interests^ Where under 
a deed of gift the donees, whose names were mentioned in the deed and their 
descendants, who were unborn at that date were to enjoy the properties in equal 
shares it was held that the provision did not offend this section and the donees and 
their descendants took the properties as tenants.in common.(3aa) But in a recent 
Mysore decision,(3aaa) where the donor transferred the property to his daughter’s 
son A and by the very transfer he directed that the property was to be enjoyed not 
only by .4 but also by other sons of the daughter who might be born to her before A 
attained majority, it was held that such a case was covered not by S. 13 but by S. 20 
and as soon as another son was born to the daughter he became entitled to a moiety of 
the property under S. 20. It will be seen that in the above cases there is no creation 
of a prior interest to a living person first and then a transfer of the rest of the interest 
of the transferor to an unborn person but a simultaneous transfer of equal interest to 
living and unborn persons* In the Mysore case it has been observed that the interest 
created in favour of an unborn person under S. 13 is dissimilar to the interest 
envisaged by S. 20 and S. 20 is not controlled by S. 13. 

Section 20 declares that where interest is validly created for the benefit of an 
unborn person, it becomes vested in the unborn person upon his birth, unless a 
contrary intention appears f rom the terms of the transfer. A contrary intention may 
appear from the terms of the transfer as where the transferor states that the unborn 
person is to take the property on his attaining a particular age. In such cases S. 14 
lays down a limit of time beyond which the vesting cannot be postponed. (See Notes 
on S. 14). It enacts that no transfer can create an interest which is to take effect after 
a life or lives in being and the minority of an unborn person. In other words the 
vesting of interest created for the benefit of an unborn person may be postponed till he 


attains majority but no further. 

In Sopher v. The Administrator.General of Bengal,{ 3a) which is a decision 

of the Privy Council upon the trusts of a will, arising under S. 113 of the 

Indian Succession Act corresponding to this section, it has bee n-held that if un( er 

a bequest to an unborn person there is a possibility of the interest given to sue 

beneficiary being defeated either by a contingency or by a clause of defeasance, 6 

beneficiary does not receive the interests bequeathed in the same unfettered oim a 

that in which the testator had it and the bequest to him does not therefore comprise 

the whole of the remaining interest of the testator in the thing bequeathed, and lienc. 

such a bequest is void under S. 113 of the Succession Act. This decision has led tc 

some doubts whether a gift inter vivos in favour of an unborn person which is s i 

to a contingency is valid under this section. The principle in ^i ) ie) S case ^ 7W abhou 
by Blagden J. of the Bombay High Court in Ardeslur Dadablwy v. Ba dMm 

3 . Williams and Eastwood, Principles of the of that property ^ the bands of more genera- 

Law of Real Property, 1933 Edn., Page 255. ^ tions than mje. though 

\See also (1945) Bom 395 (396) [AIR 32]. their effects sometimes overlap.)] 

ILR (1945) Bom 493. (S. 13 is an attempt ^ ^ Tray . Co 89 (90 ) [AIR V 40 C 29J 
to import into and adapt for use m India 

what was known in England as the ru e « ’ -.qfio Mvs 98 ( 100 ) [AIR V 49 C 35l. 

against double possibilities. The primuple 3aaa. 1962 M 5 93 (1 iAIB V 31] : 71 Ind 

is clear that a person disposing of property 3a. 11944 P C ^ 

to another shall not fetter the free disposition App 93 . ILK il9«; *ar t 
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Rustomji('db) to a case of trust of a settlement inter vivos and it was held on the 

construction of the settlement in that case that as what was given to the unborn person 

(grandson of the settlor) was not a vested interest in the trust property, the gift to 

him was invalid. The point whether the principle laid down in Sopliers case applied to 

the ^trust of a settlement inter vivos was neither taken nor argued. In Framroze 

Daaabhoy v. Tehmma{ 8c) the question whether a gift to an unborn person, which is 

subject to a contingency, does or does not comprise the whole of the remaining interest 

of the giver, again came up for consideration before a Division Dench of the’Bombay 

High Court. It was a case of a trust of a settlement inter viros. Their Lordships 

(Stone C. J. and Coyajee J.) after considering Sophcr’s case and Ardeshir’s case , referred 

to above, held that the former has been wrongly applied to the trust of a settlement, 

for it did not lay down any general principle which could be applied to the Transfer of 

Property Act or for the construction of any other than the Indian Succession Act, 

1925. It was held that in S. 13 of the Transfer of Property Act, the word "extends ’’ 

contained in the expression "extends to the whole of the remaining interest of the 

transferor in the property”, is directed to the extent of the subject-matter and to the 

absolute nature of the estate conferred and not to the certainty of its vesting. It was 

pointed out that the vesting must, however, take place within the limits prescribed by 

S. 14. The view expressed in Framrose Dadabhoy’s case fully accords with what ha 3 
been stated above in this Note. 

/n I ln , r b , iS \ connecti ° n lfc . ma V be noted that by the Disposition of Property 
(Bombay) Validation Act (54 (LIV) of 1947), it has been declared that all trusts wills 
or testamentary dispositions made in the State of Bombay by persons who have died 

before the 1st January 194o, which would otherwise be within the purview of this 
Section or S. 113 of the Succession Act would not be so. 

(So long as the persons intended to be benefited by a transfer are living at the 
date of transfer there is no limit to the number of successive interests which may be 

created m their favour. Such successive interests in favour of living persons may be 

n favn? ^ T u Created in favour of an unb °™ Person. If the interest create, 1 
. f .° U1 ° f the ; unborn person extends to the whole of the remaining interest of the 

ban one 1 ' SUCh intereat wil1 toke effect notwithstanding that more 

than one prior interest are created by the transfer. The section does not mean that 

n'-3on° n Th£ r -° r i ‘ ntCre f C3 ^ 5® creafce(1 bef °re transferring any property to an unborn 
P 0 • rhl3 13 shown clearly by the illustration to the section.(4) 

3. For the benefit of.’’— The words ‘‘for the benefit of" appear to have been 

used to cover not only cases where interests are created, directly in favour of unborn 

persons, but also cases where property is transferred in trust iol unborn persons 

4 “Person not in existence.” - A child en ventre sa mere , that is a child in 

the wo “s’ EchaSu be r '‘ P6r3 ° n “ existence ” within natural meaning of 
tT r °u i h Chlld has been regarded by the Hindu law(l) as well as bv the 

Englis h law(2) as . _pegQnJ^» istenC e. As observed by Lord Russell! KiUowen in 

104 J CU 111 (U5>: 1935A PpCa a 
209, Elliot v. Joiccv. 


3 ^n l Vv B To’ 395 (399) [AIR V 32 J '• I hit 
v 1 Jlo) Bom 493. 

3c. 1948 Bom 188 (193) [AIK V 35 C ] (DIB. 

4. 1944 Mad 22 (23) [AIR V 31]. 

Section 13 — Note 4 

R 359 (365): Ind A PP Su PP 

4. T. P. 27. 


(1903' 72 L J Cli 670 (671, 672) * (1903) 9 PL 
411 (420), In re Wilmer’s Trusts h 

(1823, 57 E It 72 : 1 L J (O S) Ch 115 ; 24 R R 
164, I rower v. Butts. a 

1 V 394 tu 1 L T l q„ S ' 353 ( 354 ) ; 13 W E (En«) 
113, Blasson v. Blazon. v D ' 
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Elliot v. Joicey.(3) 

“There are many cases decided by the Courts in England in which posthumous children 
have been held to be included in gifts to children born in a father’s lifetime, or to children 
living at a father’s death. The foundation of these decisions, however, as has now been clearly 
and definitely settled, is not that the natural or ordinary meaning of the words used is such 
that they include a posthumous child, but that an artificial meaning must be placed upon the 
words, because ‘the potential existence of such a child places it plainly within the motive 
and reason of the gift’.” 

Such a construction, however, is applied only in cases where it is necessary for the 
benef it of the child.{ 4) The construction was in fact, not applied in Elliot's case > 
referred to above, on the ground that it only resulted in the enrichment of the parent’s 
estate. Lord Tomlin observed : 

“I do not think the enrichment of the parent’s estate is a benefit to the child within the- 
meaning of the rule. In my opinion the rule contemplates a benefit taken by the child under 
the instrument as a result of the application of the rule. To give to the rule any other operation 
would be to make it a rule of great uncertainty and difficult of application.” 

Under the Hindu law property may be transferred by a testator to a child to be 
adopted by his widow after his death. In contemplation of law such a child is begotten 
by the father to whom it is adopted and is recognised to be in existence at the death 
of the testator. Such a transfer, therefore, does not transgress the Hindu law principle 
which invalidates a bequest other than to a person in existence at the testator’s 
death.(5) (Now see also Hindu Disposition of Property Act, 1916, S. 2). See also 
Notes on Section 5. 


5. Hindu law.—Under the Hindu law, a transfer could not be made in favour 
of a person not in existence.(1) This was, however, modified by the passing of the 
Hindu Transfers and Bequests Act, (Madras Act 1 of 1914), the Hindu Disposition of 
Property Act (XV of 1916), and the Hindu Transfers and Bequests (City of Madras) 
Act (VIII of 1921). These anactments enabled transfers by way of gifts to be made by 
Hindus in favour of unborn persons, provided they did not violate any rule contained 
in Chap. II of this Act.(2) The Hindu law was thus brought into line with the rule 


Williams & Eastood, Principles of the Law of 
Real Property, 1933 Edn., Page 222. 

3 . (1935) 104 L J Ch 111 (115) : 1935 App Cas 
209. 

4 . (1907) 1907 App Cas 139 (145): 96 L T 511, 
Villar v. Gilbey. 

5. (’72) 18 Suth W R 359 (365, 366): Ind App 
Supp Vol 47 (PC). 

Section 13 — Note 5 


1. 1953 S C 7 (10) [AIR V 40 C 3] : 1953 SCR 
232 : ILR (1953) 1 All S96. (Case of will.) 

1928 P C 156 (158) [AIR V 15] : 55 Ind App 
180 : 50 All 375. (Modified law being not re¬ 
trospective, Hindu law was applied.) 

(’01) 28 Cal 720 (732) : 28 Ind App 152 (PC). 
(’97) 21 Bom 709 (721) : 24 Ind App 93 (PC). 
(’89) 16 Cal 383 (392) : 16 Ind App 29 (PC). 

(’89) 16 Cal 71 (SO) : 15 Ind App 149 (PC). 

(’72) 18 Suth W R 359 (367) : Ind App Supp 
Vol 47 (PC). 

(’05) 32 Cal 992 (1009) (FBI 
1952 Cal 427 (427, 429) [AIR V 39]. 

1938 Cal 34 (36) [AIR V 25] : ILK (1937) 1 Cal 

1937 ^AU 197 (203) [AIR V 24] (DB). (Hindu 


Disposition of Property Act, 15 of 1916, is net- 
retrospective.) 

1925 Lah 648 (649) [AIR V 12] (DB). 


1915 Mad 639 (641) [AIR V 2] (DB). 

1915 Mad 603 (605) [AIR V 2]. 

(’08)31 Mad 310 (315) (DB). 

(’92)16 Bom 492 (497) (DB). (On appeal from 

15 Bom 326.) 

(’90) 15 Bom 443 (450). 

(’90) 15 Bom 326 (332, 333). 

(’86) 12 Cal 663 (669) (DB). 

(’85) 9 Bom 158 (164). 

(’82) 8 Cal 637 (643) (DB). 

(’82) 8 Cal 37S (388) (DB). 

(’73) 20 Suth W R 472 (474) (DB). 

(’69) 4 Beng L R (O C) 231 (277) (DB). 

' [See also I960 Ker 196 (197) [AIR V 4/ C 90]. 
(Bequest to unborn person is not permitte 

under Hindu law.) 

(’95) 19 Bom 647 (653, 654) DB).] 

A lco coo s 9 \ T nto in and S. 122 Note 4. 


2 . 1928 P C 156 (158) [AIR V 15J : 55 Ind App 
ISO: 50 All 375. (Hindu Disposition Oiiro- 

perty Act, 1916, is not retrospective.) 

1937 All 197 (203) [AIR V 24j (DB;. (Do.) 

1931 Mad 374 (374) [AIR \ 1^. 
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laid down in this section. After the said enactments, the saving of Hindu law from the 
operation of this chapter was thus rendered unnecessary and consequently the word 
“Hindu” was omitted from S. 2 by S. 3 of the Transfer of Property (Amendment) \ct 
XX of 1929. ‘ ’ 

This section now directly applies to Hindus and a Hindu may dispose of his 

property by transfer inter riven in favour of an unborn person, in accordance with 
this section. 

6. Muhammadan Law.— Section 2 provides that nothing in Chap. II .-hall be 
deemed to affect any rule of Muhammadan law. This section therefore aces not affect 
any rule of Muhammadan law. As will be seen in Note 2 on S. aiftk- Muhammadan 
law does not recognise contingent interest. An interest created fo. the l7mfir "of a 
person not in existence is a contingent interest. Therefore property cannot he 
transferred to unborn persons under that law-.(l)] 

As to the creation of waqfs under the Muhammadan law- see the under¬ 
mentioned cases.(2) 

7. English law. The rule enacted in this section differs from the English law 

Under that law as it stood before the Law of Property Act, 1925, a transfer to A (then 

unmarried) for life and then to his son for life was valid, but no remainder c-ould be 

limited to the child of that unborn son. The last remainder was invalid as infr-nMim 

what was known ns the rule against double possibilities^ 1) After the passim- oAhe 

Law of Property Act, 1925, the rule against double possibilities stated above has been 

abolished and now a transfer may be limited to A (a bachelor) for life, then to his son 

for life and then to that son’s son for life and so on, provided there is no infringement- 
of the rule against perpetuities. ° 


1927 Mad 45S (459) FAIR V 14\ 

1915 Mad 603 (605) [AIR V 2]. 

Section 13 — Note 6 

1. 1947 Bom 185 (187) [AIR V 34] : ILR (1947) 
Bom 636. (Under Sbia Law, a Skia (Mukam- 
nudan) can create a vested remainder in favour 
of an unborn person provided life estates are 
created in favour of persons in existence 19^7 
ltang 242 [AIK V 14], Dissent, from.) 

1925 Mad 997 (99S1 [AIR V 12] (DB). 

1927 Rang 242 (246) [AIR V 14] : 5 Rang 252 : 
(Lift, even through a trustee, to an unborn 
person is invalid.) 

(’09) 36 Cal 431 (432). 

( S4) 9 Bom 158 (163). (Bequest to person not 

in existence at testator’s death.) 

^M’95) 22 Cal CI9 (C31) : 22 InJ App 76 (PC'. 

19 w V 130 < 132 ) L AIK V 15’ : 55 Cal 448 
19KM ^ ° re thG Wakf ValiJatin S Act cf 
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- Note 7 

1. Topbam, New Law of Property, 4th Edn 

1932, Pages 202 (203). 1 

IViHiams Jr Eastwood, Principles of the Law of 
Real Property, 1933 End, Page 262 

(1889) 38 W R (Eng) 5 (6), Whitby v. Mitchell 
(Atnrmed in (1882) 38 W R (En») 337 ) 

(1759) 28 E R 741 (745): 1 Eden 404, Marl- 
borougli (Duke) v.'Gadolphln (Earl) 

wWiRoer* 198 (2 ° 5) : 102 E * 1046> Sea "' arJ 

(1852) 42 ER 826 (836); 2 Deg M & G 145 

Monypenny v. Dering ’ 

(1789I 100 E R 468 (469) : 3 T R 83, Hay v 
Lari of Coventry. 

(1910) 1 Ch 1,9): 79 L J Ch 1 , In re Nash 

(187 7) 46 L J Ch 248 (250): 5 Ch D 183, 
Hampton v. Halman. 

(18901 38 W R (Eng) 264 (265) 

In re Frost. 

(1794) 30 E R 671 (675, 676) 

Rout ledge v. Dorril. 

g e « (18281 38 E R 822 (8241; 4 R uss 311 
Hayes v. Hayes. (A limitation to unborn per¬ 
son for life held not good, fi 15 


^9 L J Ch 118, 
2 R R 250, 
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14. No transfer of property can operate to create an interest which 
Rule against is to take effect after the life-time of one or more persons living 
perpetuity. at the date of such transfer, and the minority of some person 
who shall be in existence at the expiration of that period, and to whom, if he 
attains full age, the interest created is to belong. 

Synopsis 

9. Alternative limitations one of which is 
void under this section. 

10. Contracts if governed by rule against per¬ 
petuities. 

11. Covenant running with the land. 

12. Power of appointment. 

13. Hindu law. 

14. Muhammadan law. 

1 . Analogous law. — Section 114 of the Indian Succession Act (XXXIX of 
1025) runs as follows : 

“114. No bequest is valid whereby the vesting of the thing bequeathed may be delayed 
bevcnd the lifetime of one or more persons living at the testator’s death and the minority of 
some person who shall be in existence at the expiration of that period, and to whom, if be 
attains full age, the thing bequeathed is to belong. 


1. Analogous law. 

2. Scope. 

3. “No transfer of property”—Charge. 

4. “Property.” 

5. “Which is to take effect.” 

6 . “One or more persons living.” 

7. “Who shall be in existence.” 

S. Minority. 


Illustrations. 

(i) A fund is bequeathed to A for his life and after his death to D for his life ; and after 
B's death to such of the sons of B as shall first attain the age of 25. A and B survive the 
testator. Here the son of B who shall first attain the age of 25 may be a son born after the 
death of the testator ; such son may not attain 25 until more than 18 years have elapsed from 
the death of the longer liver and B ; and the vesting of the fund may thus bedelate 

beyond the lifetime of A and B and the minority of the sons of B. The bequest after B s deat 

(H) A fund is bequeathed to A for his life, and after his death, to B for his life, and after 
B's death to such of B's sons as shall first attain the age of 25. B dies in the lifetime o e 
testator, leaving one or more sons. In this case the sons of B are persons living at the lm ® 0 
the testator’s decease, and the time when either of them will attain 25 necessarily fa & wi 

his own lifetime. The bequest is valid. . . 

(iii) A fund is bequeathed to A for his life, and after bis death to B for bis ll e, wi 
direction that after B’s death it shall be divided amongst such of B s children as s 1 a 

the age of 18, but that, if no child of B shall attain that age, the fund shall go to C. Here 
time for the division of the fund must arrive at the latest at the expiration of 18 years f 
death of B, a person living at the testator’s decease. All the bequests are valid. 

(iv) A fund is bequeathed to trustees for the benefit of the testator’s daughters, witt> 

direction that, if any of them marry under age, her share of the fund ^ *L*^° ugU tL 

devolve after her death upon such of her children as shall attain the a„e of 1 . > jon 

of the testator to whom the direction applies must be m existence at : hu * d years 

of the fund which may eventually be settled as directed must vest not later. than . 

from the death of the daughters whose share it was. All these provisions are va 

2. Scope. — The law has always regarded, as being against public policy, toe 
ovooi.inn nf nemetuitv.(l) Every attempt to create a perpetuity^s_thereforeh_lc--- 

* ----- " “ " . ^ m i m \ (Hr iff. in nor* 


Section 14 — Note 2 

X + (’36) 63 Cal 209 (213) (DB). (It is against 

nublic policy that property should be settled on 
special trust for an indefinite period, so as to 
prevent its being freely dealt with.) 


(’92) 15 Mad 424 (443, 444) (DB). (Gift injer- 
petuitv to the people in genera 1 for the soul 
{be donor-No charity-Glft void.) 

[See also ,1910) 1 Ch D1 (7): 79 L J Ch 1. In re, 
Nash.] 
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of no effect.(2) Perpetuity may arise in two ways: first , by taking away from the owner 
of property the power of alienation thereof (8) which is an inseparable incident of 

property,(4) and secondly , by the creation of future remote interests.'5) The former 

gives rise to the rule in S. 10, forbidding restraints on alienation ; and tho latter gives 
rise to the rule enacted in the present section)which in England is technically known 
as the rule against perpetuities.”(G) The English rule against perpetuities is really a 
development of the rule against restraints on alienation.(7) and may be stated ihus : 

| “Every attempted disposition of land < r goods U void, unless, at the tune, uhen in .<nt 

| creating it takes effect , one can say, that it ;:«■ust take c-HAct if it takes ciToct at a I! v.ii’nin a 

life or lives then in being and 21 years after the termination cf sueli life- or lives, with p -sible 

addition of the period of gestutien.’k 8) 

The difference between this section and the English rule is that un h r the 
latter, property could be tied up during a life or lives of any existing person or i e.sons 
and for 21 years after the death of the survivor, irrespective of the minority of any 
particular person, while under the present section pr operty can only be tied rp .hiring 
a life or lives of any existing person or persons and the [minority of the persun to 

whom the interest created is to belong. 

* 

The reason of the rule against perpetuity is : 

the mischief that would arise to the put-lie from estates remaining for ever, cr fer a long 
time unalienable, or untransferable from one hand to another, being a damp on industry and 
picjudicc to trade, to which may be added the inconvenience and distress that would !_•_* brought 
on families whose estates are so fettered.*\9 

In determining the validity or otherwise of dispositions of property rnlor this 
section regard must be had to the possible events and not to events as they have 
actually happened. And if it is possible that the vesting may be postponed beyond the 
limits fixed by the section, the disposition will be lad, although, the events en which 
the vesting depended actually happened within the prescribed limits.(10) 

2. \ 92) 15 Mad 4-18 (468, 470). (A direction in a 
will that a certain fund .-ha 11 bo enjoyed by 
legatee s children ?from generation to generation 

was held to be void.) 

3 . 0*16) 66 Ca! 209 (213) (DO. 

4. f (1905) 74 L J Ch 62 (Go) : 1905> 1 Ch 191, 

In re Oliver’s Settlement. (Ky will property 

given to daughters and after them to their 
children.) 

3 . (TO) 63 Cal 209 (213) (DO. 

6. See (’BO 03 Cal 209 (213) DIP. 

7. (1905' 74 L J Ch 02 • Go) : • 1905) 1 Ch 191 
(190', In re Oliver’s Settlement. 

8. Jopham, New Law of Prcpcrtv, 4th Edn., 

1982, page 178. 

9 *1732' 21 EK 917 (918): 2 P Wins 086, 

Stanley v.- Leigh. 

[.Ser aho . 1705) 28 K 11 741 (746 * : 1 Eden 401, 

Spencer v. Duke of Marlborough. '“Common 
law seemed wisely to consider that the real 
property ot this state ought, to a degree, to be 
P u t in commerce, to be left free to\nswer to 
exigencies of the possessors and their families 
and therefore admitted no perpetuities.) 

(1805) 32 E K 1080 (1040) : 11 Yes 112, Thellu- 
sen v. Woadford. * The principle is tlie avoid¬ 
ing of a public evil by placing property for too 
gicat a length cf time cut of commerce. H 


lO. 1946 Cal 396 .400, 401) JUli Y 58 C 9u' 
■ DP» . Case cf a will.' 

1927 Lai 412 (412» AIK Y 14' V I)K . 

1920 All 283 ' 288 1 1 AIK Y 18 -DIP. Transfer 
to take < lic#t on the extinction-of tramKrer's 
lineal desei ndanls.» 

t 1921 Cal 162 .104) (AIK Y S] V DD . CL,.mint 
to allow pre-emption. 1 

(’ll 38 Cal 608 (019) : 38 I ml App 112 PC). 
(Provision for permanent devolution ci the 
pr< pc rt!vs in direct male line') 

(’06'29 Mad 412 (419 >• DIP. 

' E**o) 00 E K 474 (481) : 65 K Ii 642, II dsen v. 
Kali. 

V1 S5o» 65 E K 572 *,578) : 107 K K 20, L.tt v. 
Kamlall. 

vl^39) 59 E K 531 ^534) : 51 K K 206, N v.-man 
v. Newman. 

(1845) 8 E K 1523 (1550' : 69 K K 137, Dungan¬ 
non v. Smith. 

v 1787'29 Elt 1186 (1187): IKK 46, J,e v. 
And ley. 

(1911) 80 L J Ch 47 (48) : >1211) 1 Ch 116 118. 

119', He Dewick; Kyle v. Kyle. 

(1903-72 LJ Ch 070 (672': (1903) 2 Ch 411 
(420), In re Wilmor’s Trusts. 

U*2S) 88 K K 857 (859) : 6 ;L J (O S Ch 104, 
Palmer v. Ilolfork. 

11888) 57 LJ Ch 1061 (1063) : 39 Ch D 155 
vl58), In re Dawson.: 
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Where certain property was allotted in full proprietorship to a sharer with a 
direction to use income from that property for supporting charity with further direc¬ 
tion to other sharers to take the property in case the duty by first sharer wasmeglected, 
i t was held that the further direction did not offend the rule against perpetuity. But 
the provision was added in terrorem so that duty to support charity should be carried 
out and not neglected.(10a) 

Gift to Association : 

Even when an interest in 'praesenti is created, it may be said to offend the rule 
against perpetuity, when the term ‘perpetuity’ is taken in the sense of an interest 
created for the purpose of tying up the property in perpetuity, without the possibility 
of its being alienated. A bequest to certain organizations was attacked on this ground 
in 21. A. F. Halfliyde v. C. A. SaldanhaX 11) In that case, the testator had made a 
residuary bequest in favour of a certain limited company and a registered Society for 
their general purposes which were partly political and partly educational. It was held 
that the gifts were absolute gifts to the organizations, that the existing members of the 
two Associations were entitled to the immediate use of both the capital and the income 
of the bequest and that therefore the bequest was not hit by the rule against per¬ 
petuities. Similarly, In re Price{ 12) the testatrix directed her trustees to pay one of 
her residuary estate “to the Anthroposophical Society in Great Britain to be used, at 
the discretion of the Chairman and Executive Council of the Society, for carrying on 
the teachings of the founder, Rudolf Steiner.” It was held that the legacy did not 
tend to a perpetuity, as the Society was free to apply the capital of the bequest for the 
purpose laid down by the testatrix. 

[ (For a fuller consideration of the subject of ‘‘Perpetuity” in this sense of 
tying up of property in perpetuity, see Halsbury’s Laws of England, (Hailsham Ed.) 
Vol. 25, P. 81.)] 

3. “No transfer of property” — Charge. — The rule against perpetuity 
would not apply to a charge, since a charge does not involve any transfer of 
property. 


4. “Property.” —The word “property” in this chapter will include both 
movable and immovable property(l) and the rule against perpetuity will therefore 


(1867)36 LJ Ch 350 (351) : L R 6 Eq 319, Re 
Saver’s Trust. 

(1894) G3 LJ Ch 872 (873) : (1894) 3 Ch 265 
(267\ Alt v. Lord Strathcden & Campbell. 
(1858'-9 ER 815 (826) : 73 R R 116, Boughton 
v. James. 

[See also (TO) 5 Ind Cas 487 (488) (Cal).] 

1 Oa. 1958 Madli Pra 246 (252) ‘(Pr 32) [AIR 
V 45 C 92]. 

1 1 . 1949 Cal 533 (537) [AIR V 36 C 144] : 
I L R (1945) 1 Cal 532. 

12. (1943) 1 Ch 422 : (1943) 2 All E R 505. 
(Nor was there such uncertainty as to the pur¬ 
poses for which the bequest could be expended 
as to make it impossible for the Court to decide 
as to the property of any item of expenditure. 
Accordingly, the bequest was valid.) 

Section 14 — Note 3 

1. 1918 PC 156 (157) [AIR V 5] *.42 Mad 581: 46 
Ind App 61. (Appeal from AIR 1915 Mad 664.) 


1928 Mad 7i3 (721, 722) [AIR V 15] (FB). 
(Direction to the holder of an estate to pay 
from time to time certain definite sums to the 
plaintiff and his “puthra pouthra parampari- 
yam” does not offend the rule against per- 

petuity.) „ _ . . 

1965 Ker 27 (27) [AIR V 52 C 9]. (Creation of 
an annuity in petpetuity with a charge on 
property would not offend S. 14.) 

(’48) I L R (194S) 1 Cal 492 (499). 

1933 All 934 (937) [AIR V 20]. (Agreement to 

pay maintenance a lowance to a Muhammadan 
daughter-in-law and her descendants from 
generation to generation. Such allowance made 
a charge on certain village Held, rule agains 
perpetuit} 7 would not appl} T to a charge of t 13 

[See however 1941 All 345 (349) [AIR V 28]: 
I L R (1941) All 691 (FB).] 

Section 14 — Note 4 

1. (’09) 32 All 83 (91) (DB). 
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apply to all dispositions of property -whether movable or immovable.(2) 

5. “Which is to take effect. “ — These words show that the rule applies 
only to the creations of future interests, i.e., interests intended to vest or to come into 
existence in the future, and the rule prescribes a time beyond which such interest shall 
not vest.(l) Thus, where property is transferred in trust for the settlor for life, and 
then for the son or sons of the settlor, if more than one, in equal shares upon the 
attainment by him or them of the age of 21 years, the rule is infringed inasmuch a 3 
the vesting of the interests in the Sons is attempted to be postponed beyond the life¬ 
time of a life in being and the minority of the person to whom the interest is to 
belong.(2) 

See also the undermentioned cases.(8) 


2 . (’05) 7 Bom L R (Jour) 73 (74). (Promissory 
not-?.'.') 

+ (’96) -JO Bom 511 (515). (Cash.) 

Section 14 — Note 5 

1. f 1928 Mad 28 (33) [AIR V 15] (DIB. (Equity 
of redemption is a present interest.) 

<1910 • 1 CLi 12 (24, 25) : 79 L J Ch 150, South 
Eastern Railway v. Associated Portland Cement 
Manufacturers. (A case of conveyance reserving 
an immediate right or easement of tunnelling.) 
1916 Pat 226 (228, 230) [A I R V 3] : 1 Pat L J 
238 DB). (Covenant to grant land whenever 
required for building mandir or dharamshala— 
It was construed as creating an interest in land 
and running with the land it is hit by the 
rule as it then creates an interest in future 
which may possibly vest after an indefinite 
period.) 

<1909) 36 Cal 675 (698) (DB). 

2 . 1931 Cal 651 (656) [AIR V 18] : 58 Cal 763. 

3 . 1956 Punj 145 (146) [AIR V 43 C 52] : ILK 
(1956) Punj 157. (Bequest to testator’s widow 
for life and after her death to two of his 
grandsons — Held, will did not create an estate 

in perpetuity—Testator’s widow could gift pro¬ 
perty to her next two heirs who were the 
giand.-ons because the gift was not- more than 
accel- ration of succession.) 

1953 Trav-Co 89 (90) [AIR V 40 C 29] (DID. 

1946 Cal 396 (404) (Pr 39) [AIR V33C90](DB). 
(WiH Construction — Testator’s will after 
reciting some maintenance allowance providing 
in Cl. 9) that legitimate sons, natural or 
adopted of his son A would be entitled to 
residuary estate, actual vesting taking place 
after only son or youngest son,completes 21 
years — No son born to or adopted by A till 
testator s death — A adopting son after testa¬ 
tor * death In suit by A claiming residuary 
estate to exclusion of his son held that be- 
qu. in Cl. (9) did not offend against provision 
of S-. l l-j and 114 — Bequest in Cl. (9) was not 
contingent upon attainment of 21 years bv the 
only son or youngest son of A — Payment over 
at a later date was merely postponement of 
po.-.-e.-v-ion of accumulated income and the 
corpus A’s son held became entitled to re¬ 
siduary estate on his adoption.) 

1926 All 283 (283) [AIR V 13] (DB). (A transfer 


of property in favour of another, to take effect 

on the extinction of the transferor’s line of 

male descendants, is against the law of per- 
• • _ • 

petuities and cannot be given effect to. > 

1921 Cal 389 (392) [A I R V 8] : 32 Cal L J 453 
(DB). • Trust in favour of cliaritv not vesting 
immediately — Vesting made conditional upon 
liquidation of debts out of income which 
might not be fulfilled within period prescribed 
by law —Trust is affected by rule of remoteness.) 
(’95> 20 Bom 450 (463' (DB). (“Mv remaining 
movable property shall be dealt with by my 
son G according as he ;may think proper, and 
when the sons of my son G shall attain the 
age of 21 the same shall be divided and duly 
received by G and his sons in equal shares’’ — 
Held, gift to G's sons was void.) 

(’7l)8BengLR 208 (223). (A Hindu testator 
bequeathed his property in trust for his great- 
grandsons on attaining their majority, and in 
the event of his having no great-grandsons, to 
his daughter’s sons when they came of age — 
Held, that the bequest was void for remoteness.) 
(1826) 38 E R 83 (85) : *25 R R 27, Bull v. Prit¬ 
chard. (Interest which might vest 23 years 
after a life is being — Such creation of interest 
is void.) 

(1848) 9 E R 815 (826) : 73 R R 116, Boughton 
y. James. (Interest to vest 25 years after a 
life in being—Too remote.) 

(1950' 1950-2 All E R 191 (192). (A direction bv 
• * 

a testatrix to the trustees to invest such a sum 
in trustee securities as should be “sufficient to 
train a candidate for the priesthood until such 
time as a candidate should come forward from 
St. Saviour’s Church, St. Albans,” held failed 
ab initio even as a charitable gift, the gift 
being limited to future event so remote and 
indefinite, that it transgressed the rule against 
perpetuities.) 

(1949) 1949-1 All E R 459 (460\ (The testatrix 
gave a legacy of £5000 to trustees on tru^ to 
pay the income to a Mrs. H for life and direct¬ 
ed : “.. and after her death (they) shall 

stand possessed of both the income and capital 
thereof in trust for such of her grandchildren 
living at my death or born within five years 
therefrom who shall attain the age of 21 years 
or being a female marry under that age in 
equal shares.” She also bequeathed a share of 
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^ Where there is no question of any new interest to be created at a future time 
the rule has no application.(3a) Thus, where a mortgage is executed reserving a right 
of redemption, the right of redemption is not a future interest such as would be 
governed by the rule against perpetuities.(4) In Mann , Crossman & Paulin Ltd. v. Land 
Registrar (5) where A had leased out his property for the period of 50 years and, while 
more than 21 years of the period had still to run executed a lease of his reversion to B> 
it was held that the grant of the reversionary lease to commence at a period more than 
21 years from the date of the grant conferred a vested interest which w r as not void for 
remoteness. Neville J., cited with approval the following observations of the Court in 
Redington v. BrownefO) which was a similar case : 

“The object of the rule is to restrict the inalienability of property, and limit the period for 
which its absolute vesting may be postponed. If the future limitation is vested in interest in 
an ascertained living person at the time of the execution of the instrument by which it is 
created, or must necessarily vest within the period fixed by law.it is not open to the objec¬ 

tion of remoteness; and it is immaterial that the actual enjoyment in possession may be 
deferred for a much longer period.” 

Again, the remoteness against which the rule is directed, is the remoteness in 
the commencement or first taking effect of limitations, and not in the cesser or 
determination thereof. An estate that is to arise within the prescribed period may be 
so limited as to determine on the happening of an event however remote.(7) 

Where the will takes effect immediately on the death of the testator and the 
property bequeathed vests in the legatee (a corporate body), forthwith, no question of 
offending against the rule of perpetuity arises and the fact that a corporate body may 
hold the property for ever is no infringment of the rule.(S) 


6. “One or more persons living"— A transferor can create as many interests 
as he desires, in favour of persons living at the time of the transfer.(l) The transfer in 


residue in trust : “.for such of the 

grandchildren of Mrs. II as shall be living at 
my death or born within live years therefrom 
who shall attain the age of 21 years or being 
female marry under that age in equal shares 
—Held, that since under S. 1 v 1) of the Age of 
Marriage Act (Eng) (19*29) a child underage 
of 1G could not lawfully be married, a child of 
Mrs. H born after death of testatrix could not 
be lawfully married and have lawful children 
within live years ol testatrix’s death ; that 
therefore, the bequest did not infringe the rule 
against perpetuities.) 

3a. 1942 All 254 (256) [AIR V 29] (DB). (Parti¬ 
tion — Agreement by parties to pay mainten¬ 
ance allowance to M and to his widow and 
children — Property partitioned charged with 
allowance—Held, that if charge was transfer of 
property, transfer took effect when partition 
deed was executed — Charge was created im¬ 
mediately in favour of .1/ and was tq be in¬ 
herited by his widow and children—Section 14 
therefore could not apply.) 

1941 Bang 305 (308) [A I B V 28] : 1941 Rang 
L R 410 (DB). (Case under Succession Act 
Provided there is no remainder over, a bequest 
in perpetuity for charitable objects does not 
offend against S. Ill, Succession Act, (corres¬ 
ponding to S. 14, Transfer of Property Act).) 

4. *1928 Mad 28 (33) [AIR V 15] (DB). (Suit for 


>ossession on redemption of an alleged condi- 
ional mortgage — The plea in defence was that 
he document sued on was a sale with an agree- 
nent to resell the property in future and as 
ucli the agreement to resell offended the i u 0 
,f perpetuity — Held, overruling the pica that 
he documeut evidenced a conditional mortgage 

,nd could be redeemed.) 

913) 17 C W N 1053 (1057) (DB). 

. (1918) S7 L J Ch 81 :(84) : (1918) 1 Oh 202 
!0S (209). 

. (1893) 32 L B Ir 347. 

. 19-22 Cal 474 (475) [A I R V 9] : 2G CalMN 

174 (DB). (Clause forbidding transfer without 
essor’s permission except in case of transl^ 

, co-sharer of lessee-Covenant held is veld. 

897) GG L J Ch GIG (619) : (1890 *2 Ca -eo, 

Vainwriglit v. Miller. _ 

. 1948 Oudh 160 (162) (Fr 4) [AIK V 35 C 60j • 

See aho 1916 Mad 391 (399) [A I B A ; v . 

M LJ 481 : 1915 Mad W N 740 : 39 ^Ailv 
(FB). (Gift to all persons who can na.a > 

form a joint Hindu family or persons fo k 

ing Marumakkathayam law forming a na a 

tavazl - Gifted property to be held a. . 

family property— Buie does not apply .j 

Section 14 Note 6 

. 1944 Oudh 65 (75) [A!K V 31] : 19 Luc* - 
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such cases is really, in effect* one which takes effect during the life of one living person 
namely that of the survivor.(2) A life in being would include a child in the womb.(8) 

7. “Who shall be in existence." — As observed in Note G*a child cn venire 
sa mere is a life in existence for the purposes of this section. A child cidopta.1 after a 
man’s death in pursuance of a power given by him, is in contemplation of law begotten 
by that man.(l) See also the undermentioned case.(2) 

8. Minority. — Under S. 8 of the Indian Majority Act (IX of 1875) every 
person domciled in India is to be deemed to have attained his majority when be shall 
have completed the age of 18 years and not before. But every minor of whose person 
or property a guardian has been or shall be appointed by any Court of Justice and 
every minor under the jurisdiction of any Court of Wards, should notwithstanding 
anything contained in the Indian Succession Act or in any other enactment l e deemed, 
to have attained his majority when he shall have completed the age of 21 years and 
not before* 

Where, by a deed of transfer an interest therein was created in favour of certain 
lives in being with remainder to an unborn person upon his attaining age of 21 years 
it was held that the interest wa3 void, inasmuch as it could not be ascertained at the 
date of the creation of interest that such unborn person would ever have a guardian 
appointed for him.(l) 


9. Alternative limitations one of which is void under this section. — If 
there be two alternative limitations, one of which is bad as being too remote and the 
other valid, the Court will disregard the invalid limitation and give effect to that 
which is legal.(1) This is equally true where there are several limitations some of 
which are bad.(2) But if one limitation is ulterior to or expectant upon another 
limitation -which is void for remoteness the former is also void although made to a 
person in existence.(8) (See Note 4 on section 16.) 


(DB). (Rule against perpetuities applies even to 
family arrangement—Rule is not disregarded 
by the creation of successive life estates, pro¬ 
vided the beneficiaries are living persons.) 

2 . (1799'' 81 E R 117 (1G3, 169): 4 HR 205, 
Thelluson v. Woodford. 


3 . < 1707) 101 E R 875 (877) : 7 T R 100, Lorn 
v. Elackall. 

(1903) 51 W R (Eng) 609 (609) : 72 L J Cli 670 

Mocre v. Wingfield. 

(1*107) 76 L J Ch 889 (345) : (1907) App Cas 13$ 
Yillar v. Gilbey. 

(1864 ' 40 E R 534 (536) : 34 L J Cli 18, Llasccr 
v. Blasoon. (But such a child though deemed a ; 
living for its own benefit is net ordinarih 
regarded as living for the benefit of thiic 

persons, t 

(1799' 81 E R 117 (163, 169) : 4 R R 205, Tliel 
lusson v. Wood ford. 

[See Cli o ■ 1905) 74 L J Cli 529 (530> : (1905) $ 
Ch 801 1 305’, \ illar v. Gilbey. (But net sr 
when the estate tail is to be cut into a lift 
estate.)i 


Section 14 — Note 7 

1. + (’72) Ind App 8npp Vol 47 (67) (VC). 

1946 Cal 896 (404 > [AIR V 33 C 90] (DB). 

2 . 1942 All 254 ,250 [AIR \ 29] (DB). (Trans- 


fa* cf life interest to a person followed by a 
tram for to his wife and children does net c-tiencl 
the rule against perpetuities because the latter 
would obviously be alive at his death or within 
a few months thereafter.) 

Section 14 — Note 8 

l.*1925 re 244 (248) [AIR V 12] : 4$ Mad 906 : 
52 lnd App 310. (Interest was created ly will 
in this case.) 

Section 14 — Note 9 

1. (’09) 36 Cal 431 (432). (Parties governed by 
Muhammadan law—Deed creating life interest 
with remainder to certain other ptrsens held 
void under Muhammadan law and so the 
person taking life interest under the deed 
declared the absolute owner.) 

(1900) 4 Cal W N 67ln(677n). (Part of the trust 
for accumulating only that part bad.) 

(1938) 107 L J Ch 417 (418) : (1938 1 Ch 952, 
In re, Curryer’s Will Trusts. 

2 . | 1937 1> C 4 (7) [AIR V 24] : ILK -1937 • All 
3 *. 64 Ind App 5. 

3 . 1937 P C 4 (8) [AIR V 24] : 64 Ind App 5 : 
1LR (193/) All 3. (One of the dispositions 
contrary to law; other dispositions will fail 
if they are dependent on and inseparable from 
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10. Contracts if governed by rule against perpetuities.— The rule against 

perpetuities is a branch of the law of property and not of contract^ 1) and consequently 
has no application to personal contracts which do not create any interest in property.(2) 
Thus, a contract to pay money to a person, his heirs or legal representatives upon a 
future contingency, which may happen beyond a life or lives in being and 18 years 
thereafter, would be perfectly valid.(2a) 

Lnder the English law, a contract for the sale of land has been held to create 
an equitable interest in land and as such subject to the rule against perpetuties.(B) The 
leading case on the point is London and South TT estern Railway v. Gonivi.{£) It was 
held in that case that a covenant for repurchase of land sold, created an equitable 
interest in the land, and was, as such, governed by the rule against perpetuities. 
Sir George Jessel, M. R., observed: 

The right to call for a conveyance is an equitable interest or equitable estate. In the 
oidinar} 7 case of a contract for purchase there is no doubt about this, and an option to repurchase 

is not different in its nature.It appears to me therefore that this covenant plainly 

gives the company an interest in the land, and as regards remoteness, there is no distinction, 
that I know of, (unless the case falls within one of the exceptions, such as charities) between 
one kind of equitable interest and another. In all cases they must take effect as against the 
owners of the land, within a prescribed period.” 


the disposition which is invalid.) 

(’71) 8 Beng L E 208 (224) (A gift made on 
the failure of, and postponed to, a gift which is 
void for remoteness is itself void.) 

(1852) 42 E K 826 (841): 2 De G M & G 145, 
Monevpenny v. Dering. 

t(1881) 51 L J Ch 369 (37l):i8ChD 441, 
Goodier v. Johnson. 

(1915) 84 L J Ch 715 (718) : (1915) 1 Ch 810 
(818', In re Hewctt’s settlement. ((1859)26 Beav 
365, Followed.) 

(1859) 53 E E 939 (940) : 122 E E 141, In re 
Thatcher’s Trusts. 

Section 14—Note 10 

1 .*1967 S C 744 (747) [AIR V 54 C 156] : (1967) 
1 S C R 293. 

* 1943 Cal 417 (424) [AIE V 30] : I L E (1943) 2 
Cal 605 (FB). 

(1882) 20 Ch D 562 (575) : 51 L J Ch 193 (197), 
London and South Western Railway Company 
v. Gomm. (Reversed on another point in (1882) 
30 W E (Eng) 621.) 

2 . 1967 S C 744 (747) [AIR V 54 C 156] : (1967) 

1 S C E 293. 

* 1943 Cal 417 (424, 425) [AIE V 30] : ILR 
(1943) 2 Cal 605 (FB). 

1962 Pat 201 (202) [AIE V 49 C 49] : 41 Pat 709. 
(Covenant in lease giving option to lessor to 
to terminate lease under specified conditions is 
a personal covenant—No breach of rule against 
perpetuities.) 

1926 Cal 745 (747) [AIR V 13] : 30 Cal W N 440 
(DB). (Partnership—Covenant between surviv¬ 
ing partners —Condition as to payment of share 
to heirs of deceased partner — Not void as 
offending rule of perpetuity.) 

1916 Pat 226 (228, 230) L AIR V 3] : 1 Pat L J 
238 (DB). 

1921 Cal 328 (329) [AIR V 8] (DB). 


(1910) 1 Ch 12 (25) : 79 L J Ch 150, South 
Eastern Railway v. Associated Portland Cement 
Manufacturers. ((1882) 20 Ch D 562, London 
and South Western Railway v. Gomm, Distin¬ 
guished.) 

(1882) 20 Ch D 562 (575, 576, 580) : 51 L J Ch 
193 (197), London and South Western Railway 
v. Gomm. (Reversed on another point in (1882) 
30 W E (Eng) 620.) 

(1901) 70 L J Ch 51 (56) : (1901) 1 Ch 279 (289). 
Borlands Trustee v. Steel Bros. (Provision in 
the Articles of Association of a company for 
compulsory transfer of shares.) 

2a. 1967 SC 744 (747) [AIE V 54 C 156] : (1967) 

1 S C R 293 

*1943 Cal 417 (424) [AIR V 30] : ILR (1943) 2 
Cal 605 (FB). ((1863) 10 H L C 367 : 11 E R 
1068, Walsh v. Secretary of State, Relied on.) 

3. 1967 S C 744 (748) [AIR V 54 C 156) : (1967) 

1 S C E 293. 

* v 1882) 20 Ch D 562 (581) : 30 W R (Eng) 620 
(620), London and South Western Railway Co. 
v. Gomm. 

(1909) 78 L J Ch 504 (506) : (1909) App Cas 275, 
Edwards v. Edwards. ( (1882) 30 \\ E (Eng.) 


620, followed.) 

f( 1906) 75 L J Ch 761 (765): (1906) 2 Ch 532 
(537), Worthing Corporation v. Heather. (Option 
to purchase the leased property contained in a 
lease deed was held to be void on the ground of 

vpuintpnpqq ) 

1852) 51 E E 739 (740) : 96 E R 75, Stocker v. 


4\1905) 74 L-JCh 555 (557) : (1905) 2 Ch 257 

(278), Woodall v. Clifton. (Option to purchase 
contained in a lease unless proviso giving option 
runs with the land by statute.) 

4. (1882) 20 Ch D 562 (580, 581) : 30 W R(Eng) 
620 (620j. 
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This view was followed in this country also in a case arising before before this Act.(5) 

Section 54 of the Act, however, now expressly provides that a contract for the 
sale of immovable property does not of itself create any interest in, or charge upon, 
immovable property. In view of this provision, there has arisen a conflict of opinions 
as to whether such contracts are nevertheless subject to the rule against perpetuities 
especially in view of the decision of the Privy Council in Maharaj Bahadur Singh v. 
Balchand Choicd hury(G) where their Lordships held that a covenant for transfer of 
land at a future uncertain date was bad as offending the rule against perpetuities. The 
contract in that case was, however, made in the year 1872 before the Transfer of 
Property Act. 

Bombay. 

In Dinkerrao v. Naraya?i,( 7) Macleod, C. J., was of the view that agreements 
for pre-emption of land do not create any interest in the land, equitable or executory, 
but that they do create rights which are capable of being enforced with regard to the 
land in circumstances against third parties, and to that extent they are not ordinary 
personal contracts but stand in a category by themselves. The principle which under, 
lies S. 14 should therefore be applied to this class of contracts. Mr. Justice Kanga was 
of the opinion that such a contract may be void under S. 2b of the Contract Act as 
being against public policy. This case was followed in the undermentioned case of the 
same Court.(8) The contracts in these cases were made before the Act was applied to 
tiie Presidency of Bombay, though the decisions are not based on this fact. In a Full 
Bench case,(9) the referring Judges expressed dissent from the view taken in D inker- 
rao's case and expressed an opinion that S. 14 will not apply to such contracts, but 
observed that though S. 14 may not apply, the contract may be void under S. 23 of 
the Contract Act. In Gurunatli v. Yamanava( 9a) a covenant for the repurchase of land 
was held to be a purely personal one but it was observed that if it were not so, it 
would be bad for remoteness. Following the view taken by the referring Judges in the 
Full Bench case, a recent division bench has held that an agreement to sell immovable 
property does not offend the rule against perpetuity.(9aa) 

Allahabad. 

In the two cases noted below(lO) the Allahabad High Court followed the view 
of the Bombay High Court in Dinkerrao 1 s case. (10a) But in two later cases(ll) the 
Court held that the rule against perpetuities did not apply to contracts for the sale of 
land. But the learned Juges in A lirza Mahomed v. Sheik Fazluddin{ 11a) differed as to 
whether a contract for sale of land would be void for uncertainty where the contract is 


5 i '7 5) -4 Sutli \V R 321 (322) (DB). (Partition 
deed providing for right of pre-emption amongst 
Co-.-barer s widow selling her husband’s share to 
third person-— Suit by co-sharer for pre-emption 
Held , dismissing plaintiff’s claim, that if the 
covenant for pre-emption could at all he held to 
be binding on the widow who was not a party 
to it, it was still unenforceable as it created 
perpetuity.) 

«. 1922 P C 165 (107) 'AIR V 9] : 6 Pat L Jour 
163 : 48 I ml App 376. 

7. 1917 B m 191 (193) 'AIR V 34 C 6ll • I L R 
(1946' Bern 997 iDB). 

*1922 Bom 84 (33, 89, 94) [AIR V 9] : 47 Bom 
191 i DB). 

8. 1931 Bern 578 (580) [AIR V 18]. 


9. 1926 Bom 497 (501, 504) [AIR V 13] : 50 Bom 
566 iFB). 

9a. (Tl) 35 Bom 258 (260) (DB). 

9aa. 1960 Bom 105 (106) [AIR V 47 C 29' : ILR 
(1959 1 Bom 1705. 

10. 1923 All 514 (51G) [AIR V 1 0 ] : 45 All 478 
(DB). 

1923 All 511 (512) [AIR V 10] : 45 All 492 (DB). 
lOa. 1922 Bom 84 [AIR V 9] : 47 Bom 19l 

(DB). 

1 1. 1924 All 657 (658, 661) 'AIR V 11] • 46 All 
514 [DID. J ° AU 

1924 A11 400 (402, 404) [AIR V n] ; 46 All 333 
(D13 1 . 

\nV/ht,, AU G57 (638 - 661 > [AIR V 11] : 46 

All o!4 ^DB 1 . J 
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unlimited in point of time, Sulaiman, J., holding that it would be void and Lindsay, 

holding the contrary view. The whole question came up for decision before a Full 

Bench in Aulad All v. Syed Ali Athar,( 12) and it was definitely held that a contract 

for sale of land was neither subject to the rule against perpetuities, nor void on the 
ground of uncertainty. 

See also the case noted below.(l3) 

Gujarat. 

The High Court of Gujarat(13a) following the view of the Bombay High Court 
has held that a bare agreement to sell immovable property in future by a party to 
the agreement cannot infringe the rule against perpetuity embodied in this section. 

Madras. 

In Kurri Veerareddi v. Karri Rapireddi( 14) it was held that a contract of sale 
did not create any interest in the property agreed to be sold. Sir Arnold White, C. J.? 
in delivering the judgment of the Bench observed with reference to S. 54 of this Act: 
‘The object of the provision, as it seems to me, was to prevent the question being raised 

as to whether the law of England as to the legal effects of a contract of sale. 

applied in this country.” 


Notwithstanding the Full Bench decision in Kurri Veerareddi s case, it w r as held 
in Kolathu Aiyarv. Rangavadhyarilla,) following London and- South Western Railway 
v. Gomm( 14b) and other English cases that a contract for sale of land creates a sub. 
stantial interest in the land and if no time is fixed for performance, it is void as infring¬ 
ing the rule against perpetuities. 


Kolathu Aiyars case was dissented from in Cliaramudi v. Raghavalu(lS) and it 
was held that a contract for sale of land did not create any interest in the land, merely 
because it had reference to land, and that such contracts, even though for indefinite 
periods, were not subject to the rule against perpetuities. Their Lordships observed in 
the course of the judgment 

“A contract which is binding only personally would, in strictness and according to literal 
import, be enforceable only so long as both the contracting parties are alive; for if one of them 
is dead, then there is either no person to enforce it, or no person against whom it can be 
enforced. It would have been meaningless for the law to apply the rule against perpetuities to 
such a transaction; for the transaction can (in its strictness) prevail for only a fragment of the 
period mentioned in the rule against perpetuities. Far from limiting the period during which 
such a transaction is to operate, the law has enlarged the scope of its operation from its strict 
limit (viz., during the lifetime of both contracting parties) so as to bind the representative of 
the promisors. (Indian Contract Act, Section '61).” 

The view taken in Cliaramudi s case has been followed in subsequent eases of the same 
Court.(lG) 


12. * 1927 All 170 (172 [AIR V 14] : 49 All 527 
(FB). (A contract which a party alleges to be 
void must be void ab initio.) 

13. 1929 All 667 (667) [AIR V 16] (DBA 

1 3a. 1967 Guj 81 (85) [AIR V 54 C 16] : (1965) 
6 Guj L R 915. (AIR 1960 Bom 105, Foil.) 

14. * v ’06^ 29 Mad 336 (345j (FB). (24 Mad 449, 
Approved. Note.—Overruled on a different point 
in 1924 Mad 271 [AIR V 11].) 

14a. 1916 Mad 856 (857) [AIR V 3] : 38 Mad 
114 (DB). 

14b. (1882) 20 ;Ch D 562 (580, 581) : 51 L J 
Ch 193 (197). 


15. 1916 Had 298 (300,301) [AIB V 3] : 39 
Mad 461 (DB). 

1 6. 1951 Mad 798 (799^ [AIR V 38 C 271 ■. 

1951 Mad 767 (76S, 769^ [AIR V 3S C 256.] 

1949 Mad 265 (267) [AIR V 36 C l22. < DTR. 
(Agreement to reconvey dees not offend a b iljn - 3 
rule of perpetuities.) 

1934 Had 703 (705) [AIK V 21]. 
f 1926 Had 699 (704) [AIR V 13] : 49 Had 337. 
(DB'. (Option to re-purchase the propelty aoe 
net offend the rule against perpetuity.; 

(’16' 1916 Had 385 (386) [AIR V 3] (DB). 
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Calcutta. 

The decisions of this Court fall into three groups. According to one class of 
cases(l7) the rule of perpetuities applies to contracts for the sale of land on the princi¬ 
ples of English law as enunciated in London and South Western Railway v. Gornm.{ 17a) 
In the undermentioned case(l8) the view expressed in Lhikcnao’s case( 18a) was 
adopted and it was held that a contract for sale of land creates a substantial interest 
in the property, though equitable interests are not recognised in India, and as such is 
governed by the rule against perpetuities. In a third class of cases it has been held 
that, a contract reserving a right of purchase of property is not subject to the rule 
against perpetuities, as such a contract does not create any interest in the property.(19) 
In the undermentioned case(19a) it was held that a contract for pre-emption, though 
it did not create any interest in the property stood in a class by itself and that the rule 
against perpetuities would be applicable thereto. In a recent Full Bench case(lOb) the 
whole question came up for decision. It was held that a covenant for pre-emption or a 
contract for sale made after the Transfer of Property Act, in respect of land unres¬ 
tricted in point of time and expressed to be binding on the parties, their heirs and 
successors, does not create any interest in land and therefore does not offend the rule 
against perpetuities. In view of this clear pronouncement, the conflict must be consi 
dered as settled as far as the Calcutta High Court is concerned. 


Patna. 


In Haharaj Rajaramji v. Ramnath(20) the Court followed the second men¬ 
tioned view of the Calcutta High Court. In the cases noted below(2l) it was held that 
■a covenant for pre-emption of land, to operate only as between the parties thereto was 
not void for remoteness. 


17. 1921 Cal 162 (163) [AIR V 8 ]. (It would 
seem that the rule against perpetuities is not 
applicable in cases where right of pre-emption is 
conferred by statute.) 

(’21 j 64 Ind Cas 1001 (1002) (DB) (Cal). (Cove¬ 
nant for pre-emption which is unlimited in 
point of time is void as being obnoxious to the 
rule against perpetuities.) 

tj’01) 5 Cal W N 343 (346, 347) (DB). 

[See aim 06) 33 Cal 1065 (1078) (DB). (Con¬ 
tract for lease of land.)] 

17a. (1882) 20 Ch D 562 (580, 581) : 30 W R 
(Eng) 620 (620). 

18. \ 1929 Cal 263 (265, 268) [AIR V 16] : 56 
Cal 4 87 (DB). (The covenant which is affected 
b\ lhincteness is void and ineffectual even as 
between immediate parties thereto.) 

18a 1922 Bom 84 (90) [AIR V 9] : 47 Boin 191 
(DB). 

10. 1935 Cal 779(783)[AIR V 22]. (1927 Cal 41 
LAIJi \ 14], followed —A clause in a partition 
deed merely reserved the rights -to the quondam 
co-sharer to disregard the purchase of ryoti and 
under-ryoti holdings jin his allotment bv other 
co- .dialers — Held, clause did not transfer any 
interest and hence it did not offend the rule 
against perpetuities.) 

19^7 C.J 41 142) >IU V 14) t DB). (Covenant in 
putni lease that putnidar would give back to 


proprietor such portions of land as he required.) 

( 96^ 2 Cal W N 5/5 (576) (DB) (Covenant for 
pre-emption.) 

19a. (’42) 46 Cal W N 147 (149). 

19b *• 1943 Cal 417 (426) [AIR V 30] : I L R 
(1943) 2 Cal 605 (FB). (Section 27 (b), Specific 
Relief Act, cannot be invoked for supporting the 
argument that an interest in property is created 
by a contract for sale — Nor does -S* # 91, Trusts 
Act, indicate that a purchaser under a contract 
for sale has an interest in the land.) 

1961 Cal 152 (154) (Pr 8) [AIR V 48 C 30] : ILR 
(1960) 2 Cal 852. (AIR 1943 Cal 417, Foil.) 


.1927 Pat 412 (412) [AIR V 14] (DB). (A 

covenant for pre-emption which is unlimited in 

point of time is obnoxious to the rule against 
perpetuities.) 

[But see 1916 Pat 226 (228, 231) [AIR V 3 l • l 
PL J 238 (DB). (Personal covenant to convey 
land in future whenever required creates nc 
interest in the property and is not hit by the 
rule against perpetuties.)] 

Pat 1 v 2 (170) [AIR V 321 : 2 3 Pat 871 
(HR). (Kkorposh grant for maintenance—Condi- 

Uou pending for cancellation of grant if property 

was sold by auction for the debts of the grantee 

during hf e time of grantor-Condition operates 

inter vivos and the rule of perpetuity la nqt 
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Sind. 

In a suit between the parties to a sale, a covenant by the vendee to give the 
right of first refusal to the vendor and his heirs, if he wished to sell the land was held 
not void on the ground of perpetuity.(22) 

Nagpur. 

In a recent case(22a) the High Court of Nagpur has held that an agreement at 
a partition between two coparceners forming a Hindu joint family, that if any of them 
wished to sell his share, the other coparcener would be entitled to buy it at a certain 
sum, does not offend the rule against perpetuities as contained in this section. Follow¬ 
ing the Full Bench decision of the Calcutta High Court the undermentioned deci- 
sion(22aa) has held that the rule against perpetuities does not apply to contracts for 
pre-emption. 


Assam. 

The High Court of Assam has also held that a contract which embodies a right 
of pre-emption or a stipulation for reconveyance does not come within the purview of 
S. 14.(22aaa) 

It is submitted with respect that the view expressed in Charamudi's ca.sc(22b) 
by the Madras High Court and in the Full Bench decision(22c) of the Calcutta High 
Court is correct. 

A covenant to indemnify a transferee for the loss of the land transferred by 
securing him equivalent land, was, in the undermentioned case,(28) held unenforceable 
as violating the rule against perpetuities. There was no reference to the earlier autho¬ 
rities except Gomm's case{ 28a) and no discussion of the principles involved. It is sub¬ 
mitted that this view is not correct. 

It is now settled by the decision of the Supreme Court in Bam Bar an v. Bam 
Moliit that the combined effect of Ss. 14 and 54 is that a mere contract for sale of 
immovable property does not create any interest in the immovable property and there¬ 
fore the rule of perpetuity cannot be applied to a covenant of pre-emption even though 
there is no time limit within which the option has to be exercised and the contrary 
view expressed in cases and decided according to the law before this Act cannot be 
considered good law.(24) 


11. Covenant running with the land. — A covenant which run3 with 
the land is free from any taint of perpetuity. The reason is that it is annexed 
to the land and passes with it in much the same way as the title deeds of the 

22aaa. 1960 Assam 178 (181) [AIR V 47 C 43]*- 
ILR (1959) 11 Assam 423. 


therefore, offended : 1928 Pat 637 [A I R V 15], 
Foil.) 

1928 Pat 637 (640) [AIR V 15] : 8 Pat 243. 

22. 1921 Sind 118 (120) [A I R V 8] : 17 Sind 
L R 1 (DB). 

22a. 1944 Nag 187 (187, 188) [AIR V 31] : ILR 
(1945) Nag 174. (By S. 37 of the Contract Act 
the representatives of the promisors are bound 
and hence the agreement can be enforced against 
the son of the promisor. 1927 All 170 [A I R V 
14] (FB), Bel. on.) 

22aa. 1956 Nag 243 (244, 245) [AIR V 43 C 83]: 
ILR (1956) Nag 116 (DB). (The rule against perpe¬ 
tuities has*no application to special contracts for 
pre-emption which are akin to contracts to buy 
or sell land and are personal contract and create 
no interest in land.) 


1954 Assam 95 (96) [AIR V 41 C 35]. 

22b. 1916 Mad 298 [A I B V 3] : 39 Mad 462 
(DB). 

22c. 1943 Cal 417 [AIR V 30] : I L B (1943) 2 
Cal 605 (FB). 

23. 1928 Mad 894 (896) [AIR V 15] : 51 Mad 

6 S8. (Surety bond executed undertaking to 
compensate with equivalent value Held, that 
security bond was not a covenant running with 
the property.) 

23a. (1882) 20 Ch D 562 : 51 L J Ch 193, Lon¬ 
don and South Western Railway v. Gomm. 

24. 1967 S C 744 (749) [AIR V 54 C 156,: (1967) 

1 S C R 293. 
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property.(l) As to what are covenants running with the land, see Notes on Section 40. 

12. Power of appointment. — Whatever estates may be created by a person 

seized in fee may equally be created under a general power of appointment , because in 

effect the donee of the power is the owner of the estate, and the period for commence. 

ment of the limitation in point of perpetuity is the time of the execution of the power 

and not the creation of it.(l) But in the case of a special power of appointment, the 

question whether an estate or interest created by appointment under a special power, 

is too remote depends upon its distance from the creation and not from the exercise- 

of the power.(2) Again if the interest is to be had under a power of appointment and 

if the exercise of the power is made contingent upon an event which may by possibility 

happen beyond the limits of the rule under this section, the mere fact that the 

contingency has happened earlier, and has rendered the exercise of the power 

practicable within the prescribed limits, does not validate the interest created under 
the power.(3) 

13. Hindu law.-Irrespective of any statutory provision, the Hindu law does 
not allow property to be tied up in perpetuity except in the case of a religious or 
charitable endowment.(l) Before the passing of the Hindu Disposition of Property 
Act, 1916; a Hindu could not even make a gift to an unborn person.(2) The Hindu 


1 Ch 54 
for rene- 


Section 14 — Note 11 

1* 1925 Mad 732 (733) [AIR V 12]. (A clause for 
surrender of leased land whenever the landlord 
required.) 

1921 Mad 541 (541) [AIR V 8]: 44 Mad 230 (DB) 

(A covenant to renew a lease at the option of 
the lessee.) 

t (1901) 70 LJ Ch 76 (76): (1901) 

(61), Muller v. Traiiord. (A covenant 
wal of a lease.) 

Section 14 — Note 12 

1. (1885) 54 LJ 732 (734): 29 Ch D 521 (526), 
Rous v. Jackson. (A general power of appointment 
is outside the rule against perpetuities.) 

2 oh W 6) 75 L J Ch 599 (®02) : (1906) 2 Ch 199 
(Z01), In re Thompson. 

(1913) 29TLK 306 (307): (1913) 1 Ch 404 (413), 
in re Fane. (A special or particular power of 
appointment is a power to appoint among a 
named class of persons ; a general power on the 
other hand is a power under which the donee of 

MQ9m°Qo r T h T S /K° Wer of unre stricted alienation.) 
(192 0) 90 L J Ch 111 (112) : 124 L T 466, In re 
ktavcley. 

(1897) 2 Ch 255 (259): 66 L J Ch 616 (619), 
Wainwright v. Miller. 

^See (1938) KI7 L J Ch 6 (9, 11) : (1938) 1 Ch 
39, In re Legh s Settlement Trusts.] 

3. ( 08) 31 Mad 517 (521) (DB). 

Section 14 — Note 13 

}- (’67) 71 Cal W N 362 (376). 

^i cmnV al 708 1 713 > [ u Am V 10] (DB). 

. 271 1281) : 27 Ind App C9 (PC). 

' Honof m ( 8 ° ! 1 \ 5 Iml 149 H J C). (Crca- 
nnrm / nter v st 3n the property, taking effect 
(•s^m'Wr 8 of ""certain event in future.) 

(Di l D U1 -° 84 (C92 ‘ 1 121,1(1 A PP 103 (PC) 
(Direction in a will about the property remain-* 


ing intact and profits only to be enjoved by 
heirs in succession.) ’ * J 

1935 Sind 235 ,(242) [AIK V 22], (Certain pro- 
Perty to remain trust property from generation 
to generation and its income to be enioved hv 
the parties — Void.) " ^ 

+1930 Pat 137 (140) [AIR V 17 1 : 8 Pat 932 

1920 Cal 986 (987) [AIK V 7] t,DB). (A series of 

life estates in tall male is repugnant to Hindu 
law.) 

(T3) 20 Ind Cas 429 (432) (DB) (Oudh). (Conten¬ 
tion in the petition that the property should 
lemain with the eldest son in perpetuity ) 

(’06) 30 Bom 477 (490, 491). 

(’96) 19 Mad 501 (502) (DB). (A deed attempting 
to create a new line of inheritance by excluding 
all heirs other than direct male heirs is invalid 
under Hindu law.) 

(’82) 4 Mad 200 (203) (DB). 

*v’69) 4 Beng L R (O C) 231 (292) (DB). (4 Ben* 
LR (OC)103, Approved.) ' 18 

*C68) 2 Beng L R (O C) 11 (36, 37) (DB). (Trust 
created by will for the accumulation for 99 years 
for private purpose.) 

2. 1915 Mad 639 (641) [AIR V 2] (DB). 

i£i 14,41 ,DIil ' 1E 

(’71) 8 Bong L R 400 (407, 411) (DB)'. (Unborn at 
testator s death.) 

(’69) 4 Beng L K (O C) 103 (189, 190) (DB). 

[See also ('80) 5 Cal L R 496 (500). (A testator 
bequeathed certain property to bis daughter 
for life and if after her death there be any 
male issue of her living then to such issue— 
Held, the gift over to the children of the 
daughter was void.)] 

[See however 1923 Cal 27 (30) [AIR V iol • 50 
Cal 206 (DB). (Annuity to daughter and to her 
son—bon not born till testator's death-Grant 

not invalid.)] 
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Disposition of Property Act, 1916, provided that thereafter no transfer should be 
invalid by reason only of the fact that the person for whose benefit it was made wa 3 
not in existence at the date of the transfer. By the Transfer of Property (Amend¬ 
ment) Act, 20 of 1929, the whole of the second chapter has been made applicable to 
Hindus, and consequently, a transfer by a Hindu would be subject to the rule against 
perpetuity-! 3) 

14. Muhammadan law. — This section does not affect the rules of Muham¬ 
madan law (see section 2). But independently of this section the Muhammadan law 
does not favour a perpetuity, except in the case of tcakf.( l) Even in the case of a 
wakf , a gift would be void if it was illusory.(2) The Mussalman Wakf Validating 
Act, 6 of 1918, now provides that a wakf is not invalid even if the gift is unsubstatial 
or illusory, provided there is an ultimate dedication to wakf.( 3) The Oudh Estates 
Act (1 of 1869) is a special Act affecting special class of persons. Section 12 of the 
Act provides the rule against perpetuities in words similar to S. 14 of the Transfer 
of Property Act. Where a Muhammadan Talukdar executed a deed of wakf.alal.aiilad * 
by which he created a walcf of his entire talukdari property for the benefit of himself* 
his family and descendants, generation after generation it was held by their Lord- 
ships of the Supreme Court that the wakf was hit by S. 12 of the Act and was invalid 
though it might be valid under the Mussalman Wakf Validating Act.(4) 



_If, on a transfer of property, an interest therein is created for 

Transfer to class some the benefit of a class of persons with regard to some 
cf whom come under of whom such interest fails by reason of any of the 
sections 13 and 14. rules contained in sections 13 and 14, such interest 

fails b [in regard to those persons only and not in regard to the whole 
class.] 

a. For modification of this section in regard to certain dispositions in the pre-reorganisation 

State of Bombay excluding the transferred territories, see Bom. Act 54 of 1947, S. 3 (2) and 

Sch. [16-1-1948] as amended by Bom. A. L. 0. 1956. 

b. Substituted for “as regards the whole class” by the Transfer of Property (Amendment) Act, 1929 

^20 of 1929), S. 9. 


3 . 1934 Mad W N 332 (338). 

[See 1946 Cal 396 (404) (Pr 39) [AIR V 33 C 90] 
(DB). (Rule in S. 114 of Succession Act to be 
applied in the light of Hindu Disposition of 
Property Act provisions of which are subject 
to the section—Bequest in favour of unborn 
person or class—Bequest is not void only 
because such person is not in existence at 
testator’s death, provided it vests in such 
person or class within prescribed period.) 

Section 14 — Note 14 

1. 1939 P C 185 (189) [AIR V 26]. 

1938 Oudh 69 (77) [A I R V 25j 13 Luck <23 

(DB). (Under Muhammadan law a life estate 
can be created only if it is followed by an 

absolute estate.)] 

1930 All 837 (840) [AIR V 17] : 52 All 748 
1929 Oudh 494 (506) [A I R V 16] 5 Luck 30o 

(’23) 73 Ind Cas 99 (104) (Pesli). 

(’ll) 34 Mad 12 (20) (DB). (Provided wakf is 
meant for charitable purposes.) 

(’04) 6 Bom L R 1053 (1064, 1065). 


(’89) 13 Bom 264 (274) (DB). (A Mahomedan 
cannot settle his property in wakf on bis 
own descendants in perpetuity without making 
an express provision for its ultimate devolution 
to a charitable or religious object.) 

(’73) 10 Bom H C R (A C) 7 (11). 

[See 1934 All 983 (984) [AIR V 21]. (Section 14 
was applied in this case.) 

2 . *,’94) 22 Cal 619 (633) : 22 Ind App 76 (PC). 

(Property to remain in possession of the mem¬ 
bers in family and on extinguishing the family* 
for the benefit of the poor—Wakf illusory.) 

(’96) 1896 Pun Re No. 84, p. 263 (266). 

3 . See Ss. 3 and 4 of Mussalman Wakf Validat¬ 
ing Act (Act VI of'1913.) __ 

4 . 1962 SC 1722 (1729) (Pr 13) [AIR V 

C 241] : I L R (1962) 2 All 869 : (1963) 1 SCR 
20. (Case under Oudh Estates Act (1 of 18 
Wakf-alal-aulad of Talukdari property by 
Muhammadan talukdar—W akf for benefit 
wakif, his family and descendants, generation 

after generation-Yalldlty-W akf viola es rule 

against perpetuity in S. 12 and 1= invalid .) 
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Synopsis 



2 . 

3. 


Analogous law. 
Scope of the section. 
“Class.” 


4. Ascertainment of members of the 

class. 

5. Hindu law. 


1. Analogous law. — Section 115 of the Indian Succession Act runs as 
follows : 

“115. If a bequest is made to a class of persons with regard to some of whom it is in¬ 
operative by reason of the provisions of section 113 or section 114, such bequest shall be void 
in regard to those persons only and not in regard to the whole class. 


Illustrations 

(i) A fund is bequeathed to A for life, and after his death to all his children who shall 
attain the age of 25. A survives the testator, and has some children living at the 
testator’s death. Each child of 4’s living at the testator’s death must attain the age 
of 25 (if at all) within the limits allowed for a bequest. But A may have children 
after the testator’s decease, some of whom may not attain the age of 25 until more 
than 18 years have elapsed after the decease of A. The bequest to ,4’s children, there¬ 
fore, is inoperative as to any child born after the testator’s death, and in regard to 
those who do not attain the age of 25 within 18 years after A's death, but is operative 
in regard to the other children of A. 

(ii) A fund is bequeathed to A for his life, and after his death to B, C, D and all other 

children of A who shall attain the age of 25. B, C, D are children of A living at the 

testator’s decease. In all other respects the case is the same as that supposed in 

illustration (i). Although the mention of B, C and D does not prevent the bequest 

from being regarded as a bequest to a class, it is not wholly void. It is operative as 

regards any of the children B, C or D, who attains the age of 25 within 18 years after 
A's death.” 


2. Scope of the section. — This section as it stood before the amendment 

of 1929(1) was based on the principle laid down in Leake v. Robinson( 2) decided in 

1817 in England. In that case a testator bequeathed some property to a class of 

persons. The bequest was, however, void as regards some members of the class, as 

infringing the rule against perpetuities. The question before the Court was whether 

any members of the class could take under the bequest. The Master of the Rolls 
Sir William Grant, observed : ’ 


“I must make a new will for the testator, if I split into portions his general bequest to 
the class, and say, that because the rule of law forbids his intention from operating in favour 
of the whole class, I will make his bequests, what he never intended them to be, viz., a series of 
particular legacies to particular individuals, or what he had as little in his contemplation 
distinct bequests, in each instance, to two different classes.” * 

This rule was. however, subsequently found unsuited to this country and the section 

has accordingly been amended, by substituting the words “in regard to those persons 

only and not in regard to the whole class” for the words “as regards the whole 
class. 


The circumstances which led to the amendment have been stated by the SDecial 
Committee as follows : F 


.,”' S r Ct .'? n 1 ® ‘ hc Transfer of Property Act deals with a gift to a class. It reproduces 
ruth slight verbal alterations the provisions of S. 102 of the Indian Succession Act, 1865, (now 

S. 115 of the Indian Succession Act, 1925), which was enacted on the principle of the decision 


Section 15 

1 • The old section ran as follows : — 

“If on a transfer of property, an interest therein 
is created for the benfit of a class of persons 
with regard to some of whom such interest fails 

4. T. P. 28. 


— Note 2 

by reason of any of the rules contained in sec- 

the'wlmle “ass.”' ^ 

2. (1817) 2 Mer 363 (390) : 35 E R 979 



434 |S IS N 2 Pt 3] 


TRANSFER TO CLASS WHO COME UNDER SS. 13 AND 14 


in Leake v. Robinson.{ 3) The principle is thus stated in Theobald on Wills : 

‘Where there is a gift to a class, any members of which may have to be ascertained beyond 
the limits of perpetuity—for instance, to the children of a living person who shall attain 
twenty-five—the whole gift is void.’ 

“It will be observed that the rule applies only to gifts to a class which offend the rule 
against perpetuities. 

“Section 102 of the Indian Succession Act, 1865, enacts that if a bequest is made to a 
class of persons with regard to some of whom it is inoperative 

(1) by reason of the rule contained in S. 100, as where a limited interest is given to an 
unborn person, or 

(2) by reason of the rule contained in S. 101, being the rule against perpetuity, such bequest 
shall be wholly void. 

“Prior to certain special Acts, to be presently noted, Hindu law did not permit a gift in 
favour of a person who was not in existence at the date of the gift, or a bequest in favour of a 
person who was not in existence at the death of the testator, (Tagore v. Tagore)(4)on the ground 
that a person capable of taking must be in existence at the material date. Difficulties, however, 
arose where a gift was made to a class of persons of whom some were and some were not in exis¬ 
tence at the date of the gift. The leading case on the subject is that of Rai Bishen Gliand v. Mt. 
Asmaida Koeri 5) wherein a Hindu made a gift of his property to his grandson S who was then 
in existence and his (S’s) brothers who may be born thereafter. It was argued on the strength cf 
the rule in Leake v. Robinson^) and the analogy of S. 102 of the Indian Succession Act, 1865, 

that as the gift to the unborn grandsons was invalid according to the Hindu law, no benefit 

could be taken even by the grandson who was in existence at the date of the gift. But this con¬ 
tention was overruled by the Judicial Committee. As to S. 102, it was observed that it did not 
apply to the facts of the case because the gift to the unborn grandsons did not fail by reason of 
the rules contained in S. 100 or S. 101, but by reason of the personal incapacity of the unborn 
grandsons to take. In the course of the judgment their Lordships said : 

‘It may be that illustration (b) to S. 102 imports into India an English rule of construction 
which usually defeats the intention of the testator.’ 


and later on : , 

‘But their Lordships conceive that it is not necessary to view this transaction as though i 
were to be determined by rules of construction drawn from English law and applica e 

to English deeds of gift’. # 

“The rule in Leake v. Robinson{l) was applied by the High Court of Calcutta in severa 
cases,(8) but the tide turned after the decision of the Judicial Committee in Rai Bislien Chan 
v. Mt. Asmaida Koer t (9) and the principle of this decision has been followed in a large num er 

of cases in India.(lO) . 

“The true scope of the rule in Leake v. Robinson{ll) was pointed out by Sir Lawienc 

Jenkins in Radha Prasad v. Eanimoni Dasi. (12) Dealing with that rule the learned Judge 
said at page 199 (of 38 Cal) *.____________- 

9 . (’ 84 ) 6 All 560 (572, 573) : 11 Ind App 164 
(PC). 

10. See the following cases : 

(’05) 32 Cal 992 (1010) (FB). (Afhrmed in 38 Cal 

468 (PC).) 

(’06) 29 Mad 412 (418) (DB). 

(’03) 29 Bom 133 (150) (DB). 

(’01) 26 Bom 449 (468). 

(’97) 22 Bom 533 (539). 

(’97) 24 Cal 646 (660) (DB). 

(’95) 20 Bom 571 (592, 593) (DB). ... v 

(’93) 18 Bom 7 (12). (Date of deed is date of gilt.) 

(’91) 15 Bom 652 (656). 

(’89) 12 Mad 393 (400) (DB). 

(’86) 12 Cal 663 (685) (DB). 

1 1. (1817) 2 Mer 363 : 35 E R 979. 

12 (’ll) 38 Cal 188 (199, 200) (DB). (Affirmed 
in 1914 P C 149 [AIK V lj-) 


3 . (1817) 2 Mer 363 (390) : 35 E K 979. 

[See also (1834) 6 Sim 485 (492) : 58 E K 676, 

Porter v. Fox. ((1817) 2 Mer 363, followed.) 
(1870) 18 W R (Eng) 742 (742) : (1870) 5 App 

Cas 342. (Do.)] 

4 . (’72) Ind App Sup Vol 47 : 18 Suth W R 359 
(367) (PC). 

5. (’84) 6 All 560 (572, 573) : 11 Ind App 164 
(PC). 

6 . (1817) 2 Mer 363 : 35 E R 979. 

7 . (1817) 2 Mer 363 : 35 E R 979. 

S. (’78) 4 Cal 455 (475) (DB). 

(’77) 2 Cal 262 (269, 270). 

(’71)8 Beng L R 400 (410) (DB). . , 

[See also 1931 Cal 651 (657) [AIR V 18] :.58 Cal 

768 

(’01)29 Cal 260-(276, 277). (Overruled in 37 
Cal 128 (FB) on another point.)] 
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On behalf of Ranimom it is contended that as some of the class carmot take, the whole gift 
is void and m support of this Leake v. Bolin*.,(IS) has been cited. But tins contention proceeds 
on a misapplication of this case and a misconception of the true nature of a gift to a class In 

ii£n V th ito6 *’!T l n 4 tl i C . 8lf ,‘ t0 , th ° daSS failed because the class could not bo ascertained 

within the period allowed by the rule against perpetuities. The gift herein nowhere offends that 

dnt'J fthat the class of legatees includes some who were not in existence at the 
date of the testator s death and were thus under a personal incapacth,. And the difference is 

mem°h U r' ^ \ u 'T ““ tcStator looliS t0 body as a whole rather than to the 

me nber, constituting that body t Ktncjsbur,, v. Walter, loll and the class is in a sense p, rsoni- 

ffed. But if that class cannot be ascertained until a time beyond that permitted bv the rule 

against perpetuity, there is no class to which the gift can legally be made. But if, J her,, the 

fault lb not that a class cannot be ascertained within the period permitted bv law but that 

certain members of the class are incapable of taking, different considerations apply.’ 

“The whole question of gifts to a class was gone into at considerable length bv Wilson, J 
in Lain Lai belt v. kanai Lai Sett.{16) In that ease the learned Judge disposed of the cages’ 

which had been treated in Jndia as authority for introducing into the construction of Hindu 

Is the title in Leake v. lwbiuson.(17) He showed that the rule was introduced into India 
owing to a mistaken analogy and observed as follows: 

‘It is no new doctrine that rules established in English Courts for construing BnclHli 

documents are not as such applicable to transactions between natives of this countrv° Rules of 

construction are rules designed to assist in ascertaining intention; and the anplLbilitv o 

anon t t upon the hal >its of thought and modes of expression prevalent 

amongst those to whose language they are applied. English rules of construction have .‘rown un 

s de by side with a very special law of property and a very artificial system of eonvevancin- and 

n edTH r 03 ? r a g,V, “ 8 cffe£t to ‘“tention of those whose lanmume thevare 

u to interpret, depends not more upon their original titness for that nm-™ , 

fact that English documents of a formal kind am ordinarily framed wlthTknSdTof Ee 
very rules of construction which are afterwards applied to them It i* n x* w i • 
use such rules in interpreting the instruments of Hindus ,h7d„ r ‘ “ US thlng l ° 

different point, think differently, and speak differently from Emrli 1 tlansactl ° ns £roln a 

heard cl the rules in question.’ differently fiom Englishmen, and who have never 

“At the end of the judgment the learned Judge stated that he should be 

prepared to hold as the general rule that where there i* n oi'f n ,1 , 

or may be incapacitated from taking, because not born at the° date of nift oTtT !i ^ 0111 arQ 

expressions V o C f n reiuctane g e an i C !, Te t™'* “'“'V' R ° li '^ 21) . ^ been followed not without 

might have been as well if tl r" 7 V 'i '° blnson ' 921 itself-Bn- \\ illiam Grant said ; “Perhaps it 

allowed limits to be void onlv foTtho excess'wht^ tW ““ tra ^si„g the 

with the reason of the r l li ll V ? Slmllarl - V ^pressed their non-concurrence 

which was an ap^aHronl the decist/ oTTheTor t°!'T ^ in ^ 

»Tu ani, m. m ** B,ackbBW> rofficicn - tly 

14. (1817) 2 Mor 303 : 35 L K 979. 

Vfd. 1901) 1901 App Cas 187 ): 70 L J Ch 

16. (*86) 12 Cal 063 (078, 085 (DR). 

17. < 1817) 2 Mor 303 : 35 E R 979. 

19. 11817)2 Mc-rwV? 35 VR 979 ^ “ ^ C) ' (1880! 5 Apl> Cas 714 ^23) ; 50 LJ Ch 57. 

9 - 2o ‘ ( - 1 ^ 79 .’ 27 W R (Engl 896 : u Ch D 555 


in 33 ell ^esYpCBi 1009 ’ 1010 ^ FC >- (Affirmed 
2 1. {1817^ 2 Mer 363 : 35 E It 979. 

2 2. U$17) 2 Mor 303 : 35 E R 979. 

23. U679» 27 W R (Eng) 896 (897) : 11 Ch D 

ODD. 
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against the rule, which, however, was settled in England by a long series of cases and could not 
be disturbed except by legislation.’ 

“The rule that a Hindu could not dispose of his property by gift or sale in favour of an 
unborn person fettered the free disposition of property. To remove this disability three Act3 
were passed, namely, (1) Madras Act I of 1914, (2) the Hindu Disposition of Property Act, XV 
of 1916, and (3) Madras Act VIII of 1921. The Madras Act I of 1914 applies to the Madras Presi¬ 
dency except the town of Madras; the Madras Act VIII of 1921 applies to the town of Madras; 
and the Hindu Disposition of Property Act extends to the whole of British India except the 
Province of Madras. The following is a synopsis of the three Acts : 

(1) It is declared by all the three Acts that a transfer inter vivos or disposition by will of 
any property shall not be invalid by reason only that the transferee or legatee is an 
unborn person at the date of the transfer or the death of the testator, as the case may 
be. Since gifts and bequest to unborn persons were declared to be valid, it became 
necessary to fix a limit of time within which the gift or bequest should vest. This was 
effected by applying to such gifts and bequests the provisions respectively of S. 14 of the 
Transfer of Property Act and S. 101 of the Indian Succession Act, 1865, which contain 
the rule against perpetuities. 

(2) Further by the Hindu Disposition of Property Act, the provisions of S. 13 of the Trans¬ 

fer of Proparty Act and S. 100 of the Indian Succession Act, 1865, were extended to 
gifts and bequests to unborn persons, but it was not so done by the Madras Acts. 

(3) All the three Acts left S. 15 of the Transfer of Property Act and S. 102 of the Indian 

Succession Act, 1865, which relate to gifts and bequests to a class, severely alone. 

“One important consequence of the above Acts must be noted here. Prior to the passing of 
the three Acts if a bequest was made by a Hindu in a case governed by the Hindu Wills Act, 
1870, in favour, say, of his daughter for her life and after her death to ‘such of her children 
who shall attain the age of 21 years,’ and some of the children were born before and others after 
the death of the testator, the bequest, though it failed as to those that were not iu existence at 

the death of the testator, did not fail in its entirety but enured for the benefit of those who 

were in existence at the death of the testator. The reason was that in such a case the bequest to 
the unborn persons failed not by reason of .the rule against perpetuity contained in S. 101 of the 
Indian Succession Act, but by reason of their personal capacity to take. But the bar of personal 
disability was removed by the three Acts with the result that a bequest to the unborn children 

in the case put above would now fail by reason of the rule against perpetuities contained m 

S. 101, the gift being to such ‘children who shall attain the age of 21 years’ and the gift would, 
therefore, fail in regard to the whole class. Before the passing of the three Acts an unborn per¬ 
son could not take at all, and there would, therefore, be no scope for the operation of the rule 
against perpetuities. Since the enactment of the three Acts, an unborn person can take, but if 
he is to take on his attaining the age of 21 years, the bequest offends the rule against perpetui¬ 
ties and it, therefore, fails by reason of the rule contained in S. 101, with the result that S. 1U- 
annlies and renders the bequest void in regard to the whole class. And this is, in fact, wba 
happened in Soundara Rnjan v. Natarajan.( 26) Thus, while before the three Acts were passed, 
a bequest to a class of persons some of whom were not in existence at the death of the testator 
did not fail in regard to the whole class, these Acts have brought about a result which, it is 

conceived, was hardly contemplated when the Acts were passed. 

“In view of what is stated above, it is proposed to alter S. 15 of the Transfer of Prope y 

Act as follows : 

Transfer to class some of whom come under Ss. 13 and 14. 

‘15. If, on a transfer of property, an interest is created for the benefit of a class of persons w't 
regard to some of whom such interest fails by reason of any of the rules contained in * 
and 14, such interest fails in regard to those persons only and not in regard to tlie 

“It is also proposed to alter S. 115 of the Indian Succession Act as follows ■ 

Bequest to a class some of whom may come under rules in Ss. 113land 114 

‘115. If a bequest is made to a class of persons with regard to some o w om i 
tive by reason of the provisions at S. 113 or S. 114, such bequest shall be void ,n regard 

those persons only and not in regard to th e whole cl ass. __ 

1925 P C 244 (248) [AIK V 12] : 43 Mad 906 : 52 Ind App 310. 





TRANSFER TO CLASS WHO COME UNDER SS. 18 AND 14 


| S 15 N 3 Pt 5 1 487 


“For the reasons stated above, we suggest that the three Acts, namely, Madras Act I of 
1914, Hindu Disposition of Property Act XV of 1916, and Madras Act VIII of 1921, should be 

repealed.” 

This section shows that a gift to unborn persons may be made to a class of such 
persons since it contemplates the failure of some of the members of the class to take, 
by virtue of S. 13.(27) Formerly the failure of the disposition to some of the mem¬ 
bers of the class by virtue of Ss. 13 and 14 destroyed the transfer to all the members 
of the class,(27a) but the Transfer of Property (Amendment) Act, 1929, failure of the 
dispositions in favour of some of the members of a class, is limited to such persons 
only, and not in regard to the whole class.(27aa) 

This section applies only when a whole class is sought to be benefited. This 
section, therefore, cannot be relied on where there is no provision with regard to the 
benefit of a class.(28) Nor will this section apply to a case where gift to a class fails 
not by reason of the rule contained in Ss. 13 and 14 but because the estate sought to 
be created is unknown to Hindu law.(29) 


3. “Class.** — In Pearks v, Moseley,( 1) the Lord Chancellor, Lord Selborne, 
defined a gift to a class as follows : 

“A gift is said to be a ‘class’ of persons, when it is to all those who shall come within a 
certain category or description defined by a general or collective formula, and who, if they take 
at all, are to take one divisible subject in certain proportionate shares.” 

The following observations from Jarman on Wills[2) may also be usefully re¬ 
ferred to in this connexion : 


“A number of persons are popularly said to form a class when they can be designated by 
some general name, as, “children,” “grandchildren,” “nephews”; but in legal language the 
question whether a gift is one to a class depends, not on those considerations, but upon the 
mode of gift itself, namely, that it is a gift of an aggregate sum to a body of persons ?m.o rtnin 
in number at the time of the gift , to be ascertained at a future time, and who are all to take in 

equal or in some other definite proportions, the share of each being dependent for its amount 
upon the ultimate number of persons.” 

it -Thus, a transfer to the transferor’s ‘‘son’s sons” or ‘ son’s daughters”(3) or to 
the widows of X , a Hindu,(4) is a transfer to a class where the number is uncertain 
at the date of the transfer. A transfer to the ‘‘children of the grandchildren” is a 
transfer to several classes of persons, the children of each grandchild forming a sepa- 
rate class.(5) A transfer to all the grandchildren of the transferor “with the exception 


27 . 1948 Bom 188 (193) [AIR V 35 C 55] (DB). 

27a. 1948 Bom 188 (193) [AIR V 35 C 55](DB) 

1945 Bom 395 (398) [AIR V 32] ; ILR (1945) 

Bom 493. (Case under S. 15 prior to amendment 
in 1929.) 


aa. 1953 Sc 7 (10) [AIR V 40 C 3] : 19 
SCR 232 : ILR (1953) 1 All 896. (Case of wi] 
1952 Cal 427 (429) [AIR V 39]. 

1948 Bom 188 (193 _ ) [AIR V 35 C 55] (DB). 
[S^e also 1951 Cal 426(429) [AIR V 38 C 117 
ILR (1952) 1 Cal 333. (Case of will.)] 


2S 1948 Bom 415 (416) [AIR V 35 C 116] 
(DB). -(Trust attempting to benefit charitable 
and non-clmritable objects—Trustee not com¬ 
pellable to spend whole income upon charitable 
objects—Trust is void for uncertainty.) 

1945 Pat 211 (229l [AIR V 32] : 23 Pat 763 (DB). 
(Per Meredith J. : In order to apply S. 15 it 
must first be held that there is an independent 
gift to a class of persons. But where there is no 


separable gift to any class of persons but only a 
gift to persons specifically named this section 
has no application.) 

29 . 1945 Pat 211 (229) [AIR V 32] : 23 Fat 
763 (DB). (Per Chatterji J.) 

Section 15 - Note 3 

1. (1880) 5 App Cas 714 (723) : 50 L J Ch 57. 
(Cited in 3 Bom L R 785.) 

2 . Jarman on Wills (4th Edn.), Page 268 cited 
in 15 Bom 543. 

3. 1949 FC 64(69,75) [AIR V 36 C 11]: 1948 FCR 
I 239: ILR (1950) 1 Cal 17. (Gift to son’s sons.) 
(’98) 22 Bom 533 (538). 

(1834)6 Sim 485(492): 58 ER 676, Porter v. Fox. 
[See also (1881) 51 L J Ch 369 (370) : 18 Ch D 
441, Goodicr v. Johnson.] 

4 . (’98) 22 Bom 533-(538). 

5. (1865) 34 L J Ch 3 (4) :146 R R 545, Knap- 
ping v. Tomlinson. 
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of one namely.” the exception not being mentioned, is a transfer to a class com¬ 

prising all the grandchildren.(6) See also the undermentioned case.(6a) 

Where the transferees are specifically named the transfer cannot be said to be a- 
transfer to a class of per sons.(7) So also is a transfer to an ascertained number of 
persons as a transfer to ‘‘my grandchildren by my late daughter E. IF.”(8) Again, a 
transfer to X icitli his wife and his children(9) or ‘‘to my brother for life and his 
surviving children and my niece” {10) is not a transfer to a class. The reason is that a 
class must be ascertained at one and the same time.(11) In the last two cases men¬ 
tioned, some persons are ascertained at the date of the transfer and others to be ascer¬ 
tained only in future. 


4. Ascertainment of members of the class. If a transfer provides that the 
members of the class of transferees should be ascertained at a specified time or on 
the happening of a particular event they will be ascertained at that time or on the hap¬ 
pening of that event as the case may be,(l) and only those persons who fall within the 
description of the class at that time will take under the transfer to the exclusion of 
others. In the case of a bequest, where no such date is provided for, the members of 
the class are to be ascertained at the death of the testator.(2) 


A transfer or bequest to a class does not operate in favour of such members of 
the class who have died before the time at which the class is to be ascertained,(3) or 
who have attested the will,(4) or who are incapable of taking otherwise by operation of 


law.(5) In such cases the transfer enures to 

who are capable of taking.(6) 

6 . (1851) 9 Hare 37 (39) :G8 EE 404, Illing¬ 
worth v. Cooke. 

6a. (1862) 135 RE 415 (420) : 10 W R (Eng) 
679, Barnet v. Tugwcll. (Bequest to A for life 
then to “the children legitimate or illegitimate 
of my brother H” — Held , bequest valid in 
respect of such children legitimate and illegiti¬ 
mate, as were living at the date of the bequest.) 

7. 1949 F C 64 (69) [AIR V 36 C 11] : 1948 
F OR 239 : ILK (1950) 1 Cal 17. (Addition or 
diminution of members does not allect a class, 
the share of each being dependant upon the 
ultimate number of persons—Again in case of 
death of a member of the class the legacy does 
not lapse but passes by survivorship to :tlie 
other members.) 

1936 Sind 158 (159) [AIR V 23]: 29 Sind 

L R 374. 

(’01) 3 Bom L R 735 (789^ (DB). 

S. (’92) 15 Mad 448 (466). 


the benefit of those members of the class 


(1863) 33 Beav 43 (48) : 55 E E 282, Drakeford 
v. Drakeford. 

(1804) 10 Ves 152 (154) : 32 E:B 802, Whitbread 
v. Lord St. John. 

(1863) 2 Dr & Sm 167 (172) : 62 E R 585, Young 
v. Davies. 

2 (1811) 13 East 526 (537): 104 E R 457, 
Doe d Stewart v. Sheffield. 

(1865) 34 L J Ch 3 (11': 12 WE (Eng) 784, 
Knapping v Tomlinson. 

(1761) 1 Dick 344 (345) : 21 E R 302, Spracklmg 
v. Ranier. 

(1854) 1854 Kay 033 (644, 645) : 69 E R 271, 
Mann v. Thompson. 

(1S78> 48 L J Ch 150 (152) : 10 Ch 264, Picken 
v. Matthews. 

3. (1876) 46 L J Ch 33 (36) : 4 Ch D 105, In re, 
Coleman and Jarrom. 

(1811) 13 East 526 (536, 537 ) : 104 E R 4/o. 
Deo d. Stewart v. Sheffield. 


9. (’91) 15 Bom 543 (547, 548) (DB). 

1 O (1863) 33 Beav 43 (48) : 55 E R 232, Drake¬ 
ford v. Drakeford. 

1 1 (1863) 33 Reav 43 (48): 55 E R 282, 
Drakeford v. Drakeford. 

Section 15 Note 4 

1. (1787) 1 Cox 324 (325) : 29 E R 1186, Jee v. 
Andley. 

(1894) 63 L J Ch 544 (547) : (1894) 2 Ch 310, In 
re Wood; Tullett v. Colville. 

(1787) 1 Cox 327 (329) *. 29 ER 1188, Ayton v. 
Ayton. 


4. (1875) 44LJCP 402 (406): L R 10 C P 701, 
Fell v. Bidduph. 

(1863) 2 Dr & S 167 (172) : 62 E R 53o, Aoun 0 '• 


Davies 

(1876) 


46 L J Ch 33 (36) : 4 Ch D 165, In re 


Coleman and Jarrom. vvvrv * , 0 ) 5 , 

See Indian Succession Act, XXXIX of 1 - 

5. (1376) 46 L J Ch 33 1.36) : 4 Ch D 165, In re 
Coleman and Jarron. 

6 . 1934 Cal 379 (332) [AIR V 21] : 61 Cal 106 
(DB). 
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5. Hindu law. 0 ne t J made a settlement in favour of bis daughter K for life 
and then to her male heirs “share and share alike.” It was held by their Lordships of 
the Privy Council that the settlement as regards the heirs was a gift to a class of per. 
sons? and that by Hindu law there w r ould be excluded from that class, persons who were 
not li\ing at the date of the settlement, for under the Hindu law a transfer cannot be 
made in favour of a person not in existence.(l) As has been seen in the Notes on 
S. 18 this particular disability has now been removed by the Legislature. 


a 16. Where, by reason of any of the rules contained in sections 13 
Transfer to take effect an d 14 , an interest created for the benefit of a person or 
on failure of prior inte- G f a class of persons fails in regard to such person or the 

leat 'k whole of such class, any interest created in the same 

transaction and intended to take effect after or upon failure of such prior 
interest also fails. 


a. Now sections 16 to 18 were substituted for the original sections 
Property (Amendment) Act, 1929 ^XX of 1929), S. 10. 


16 to 13 bv the Transfer of 



Fci modification of this section in regard to certain dispositions in the pre-reorganization 
State of Bombay excluding the transferred territories, see Bom Act LIY of 1947, S. 3 {2) and 
Sch. [16-1-1948] as amended by Bom. A. L. 0. 1956. 


Synopsis 

1. Analogous law. 

2. Legislative changes. 

3. Scope of the section. 

4. Ulterior gift dependent upon two contingencies 

one of which is too remote. 


1 Analogous law.—This section corresponds to S. 116 of the Indian Succes¬ 
sion Act, XXXIX of 1925, which runs as follows : 

“116. Where by reason of any of the rules contained in Ss. 113 and 114, anv bequest in 

favour of a person or of a class of persons is void in regard to such person or the whole of such 

c a^s, any bequest contained in the same will and intended to take effect after or upon failure of 
such prior bequest is also void. 

Illustrations 

(i) A fund is bequeathed to A for his life, and after his death to such of his sons as shall 

u.-t attain the age of 25, for his life, and after the decease of such son to B. A and B survive 

, test!lt0 ^ rhe bequest to B is intended to take effect after the bequest to such of the sons of 
is void 1 filSt attaln tbG ag ° ° f 25 ’ wh ick bequest is void under S. 114. The bequest to B 

(n) A fund is bequeathed to A for his life, and after his death to such of his sons as shall 

fn»t attain the age of 25, and, if no son of A shall attain that age, to B. A and B survive the 

testatoi. The bequest to B is intended to take effect upon failure of the bequest to such of A's 
•° n ] ™ f, Ul first attaln the a S e of 25, which bequest is void under S. 114. The bequest to B 


2. Legislative changes. The section as it stood before 1929 was as follows : 

nnv an in * er . est fails b y reason of any of the rules contained in sections 13, 14 and 15, 

SftmC tranSaCti ° n and inteDded * tal " after - “P- *-1- of’ 


Section 15 — Note 5 

1. 1928 P C 33 (34) [AIRY 15] :55 Ind App 74 : 52 Bom 176. 
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By*the amending Act XX of 1929, the section was recast, by omitting reference 
to S. 15 and by making consequential changes. The reason for the amendment has 
been stated by the Special Committee as follows: 

“As S. 15 of the Act when amended as above will no longer provide for the case of a failure 
of a transfer, reference to that section in S. 16 is unnecessary and should be omitted. It is, 
however, necessary to provide for a case when the transfer may fail as to all the members of the 
class by reason of the rules contained in Ss. 13 and 14. Such a case would arise where a gift 
over is intended to take effect after a prior gift in favour of a body or a class of persons but the 
prior gift fails. In such a case, if the prior gift in favour of the class of persons fails bv reason 
of the provisions of Ss. 13 and 14, the gift over also fails. In order to make this point clear > 
S. 16 should be amended.” 

3. Scope of the section. — An interest taking effect after another interest is 
not the same thing as an interest taking effect upon failure of another interests, as will 
be clear from the following illustrations : 

Illustrations 

(1) A grants property to B for life, then to such of his sons as shall attain a particular age 

for life and then to C. C’s interest takes effect after the prior interests. 

(2) A :transfers property to B on the happening of an uncertain event, and if such event 
does not happen, then to C. C’s interest will take effect on failure of the prior inteies 
to B t 

(3) A transfers property to B , on condition that in case a certain uncertain event should 

happen, the property is to pass to C. C’s interest takes effect upon failure of the P llor 
interest to B, 


Interest intended to take effect after a prior interest : 

Where an interest is intended to take effect after a prior interest and the p 1 ior 
interest is void for any reason, the rule is that the subsequent interest also fails.( 
The reason is that the persons entitled under the subsequent limitation are no ^ 
intended to take unless and until the prior limitation is exhausted; and as the P rl °* 
limitation can never come into operation as being void, much less be exhausted, i 1& 
impossible to give effect to the intentions of the settlor in favour of the beneficianes- 
under the subsequent limitations.(2) This section merely gives effect to this genera 

But the rule will not apply where the subsequent interest is not intended to 
take effect after the prior interest, but is independent thereof. 

In Lainson v. Lainsonf 3) a testator devised property to his son A f° r J 1 e a 
“from and immediately after his decease,” to his first and other sons in tai . ’• 

codicil, he subsequently revoked the gift in favour of A to whom he ga\e o iei , 
perty in substitution. Lord Justice Turner, after stating that the words fr ° n 
immediately after his decease” should prima facie be understood as denoting the 

of succession of the limitations, observed : f the 

“It is the clear intention of the will to dispose of all the estate or ange & 

testator’s son, and his issue. The codicil does not at all alter this intention, but onl^ ^ 
the order of succession in which the devisees are to take. No doubt, a g after the 

in such a way as to shew an intention that the remainder-man should not take 

death of the first devis ee; but there is nothing in this codi cil to shew sue j injmen-• 

Section 16 — Note 3 

X. 1942 155 (158) [AIR V 29] : ILR (1942) 

Bom 441. 

(1788) 1 R R 467 (472, 473) : 100 E R 131, 

Robinson v. Hardcastle. 


(1893) 41 W R (Eng) 154 (155) : (1893’ 1 ^ 

“El? « 


2 

54 

(19l5)_ 

810, Hewett v. Eldrldge. 


(1854) 43 E E 1063 (1064) : 24 h J Ch 46. 
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Lainsoris case was followed by their Lordships of the Privy Council in Ajudhda 
Baksh v. Ratekhman Kuar.( 4) In that case a taluqdar devised his estate to his wife 
for life and after her death to his younger son by her. The bequest to the wife failed 
by reason of its being void for want of registration of the will as required by the Oudh 
Estates Act, I of 1869. It w T as held that the gift to the son, nevertheless took effect, on 
the principle of Lainsoris case. 

Interest intended to take effect upon failure of prior interest. 

Where an interest is intended to take effect upon the failure of a prior interest, 
the general rule is that the subsequent interest will take effect upon the failure of the 
prior interest in any manner, unless tbe intention w r as that the subsequent interest was 
to take effect unless the prior interest failed in a particular manner and the failure 
happened in some other manner. This rule is found enacted in S. 27. This section 
enacts an exception to this general rule by providing that the subsequent interest also 
will fail if the prior interest failed by reason of the rules in sections 13 and 74. Thus, 
where a fund is bequeathed to A for life and after his death to such of his sons as shall 
first attain the age of 25 and if no son of A shall attain that age, then to B's estate 
will fail as A’s interest failed by reason of the rule against perpetuities.(5) 

Similarly, in Girisli Dat v. Data Dm,(6) S gave away property to R for life 
and, after her death, if there be any male descendants, to them absolutely; if R would 
have only daughters they were to have it without any pow T er of transfer. In the 
absence of any issue male or female the property was to go to D. It was held by the 
Pull Bench that the gift to R's daughters was only of a limited interest and was as 
such void under S. 13 of the Act, and that the gift over to D, w T hich was to take effect 
on the failure of the prior interest created in favour of the daughters, was also void 
under this section. 

See also the undermentioned cases.(7) 

The section presupposes that it is intended that the subsequent interest is to 
take effect only in the event of the failure of the prior interest. Where therefore a grant 
is made alternatively the failure of the one, even on the ground of Ss. 13 and 14 will 
not operate to nullify the other. The question whether the grant is alternative or is 
intended to take effect only upon the failure of the prior interest must be decided on 
the facts of each case. The leading case on’the point is Moneypenny v. Derring.(S) In 
that case a testator devised property upon trust to PM for life and after his decease 
for the first son of PM for life and after his decease for the first son of such first son 
and the heirs male of his body and in default of such issue of the body of PM or in 
case of his not leaving any at his decease, for TM for life, etc. It was held that the 
r emainders prece ding the gift to TM were void on the rule against double possibilities 

Succession Act.) 

(’72) 8 Beng L K 208 (224). (Prior gift bad for 
remoteness —Dependent gifts also void.) 

(1828) 38 E R 857 (858) : 4 Russ 403, Palmer v 
Hoi ford. 

(’1794) 3 R R 417 (417, 418): 2 H B1 358, Proctor 
v. Bishop of Bath. {Prior gift bad R.r remote¬ 
ness-Subsequent gift also failed as it depended 
upon prior one.) 

8 . (1852) 42 E R 826 (840, 841): 20 L J Ch 153. 
(Beard v. Wescott, 24 R R 553, Referred to.) 


4. (’83) 10 Cal 482 (488) : 11 Ind App 1 (PC.) 

5. (1859) 122 E R 144 : 26 Beav 365, Re 
Thatcher’s Trusts. 

6 . 1934 Oudh 35 (40) [AIR V 21] : 9 Luck 329 
(FB). 

7. 1942 Bom 155 (158) [AIR V 29] : ILR (1942) 
Bom 441. (The failure contemplated by S. 27, 
T. P. Act and S. 129, Succession Act, is the 
failure of the valid gift. When the gift is ab 
initio void, the subsequent gifts must also fail, 
as provided bv S. 16, T. P. Act and S. 116, 
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but that the gift to TM was an independent or alternative gift and took effect. The 
Lord Chancellor (Lord St. Leonards) observed : 

“If this was a regular remainder, depending upon the previous limitations, it would, of 
course, be open to the same objections as those limitations, and those limitations being void, it 

could not take effect. - If the gift in question can be read as a gift in the alternative, 

that, in case there is no issue living at the death of the brother, the estate is to go over, then 

effect may be given to it.because the estate over would not be carried under the 

limitation at the expense of any person whom the testator intended to take, and no objection 
on this ground could consequently be raised.” 

See also the undermentioned cases(9) to a similar effect. 

4. Ulterior gift dependent upon two contingencies one of which is too 
remote. — Where an ulterior gift is to take effect on the happening of either of two 
contingencies one of which is void for remoteness and the other valid, the Court will 
separate the two contingencies if they are separable; though expressed in one clause 
and will give effect to the ulterior disposition on the happening of the valid contin¬ 
gency. Hence where property was given to E for her life and after her it was to go 
over to J in case E died without leaving a child behind or if she left a child, then in 
case such child died before attaining his or her 28rd year, and, E died without leaving 
a child, it was held that though the second contingency was void for remoteness yet 
the first was valid and as it had happened the gift over in favour of J did not fail but 
took effect.(l) 

The present section being in consonance with the above rule of English law, 
the above decisions will hold good in India also. 


1 V. a (/) Where the terms of a transfer of property direct that the 
Direction for accumulation. income arising from the property shall be accumu¬ 
lated either wholly or in part during a period longer than— 

(a) the life of the transferor, or 

( b) a period of eithteen years from the date of the transfer, 

such direction shall, save as hereinafter provided, be void to the extent to 
which the period during which the accumulation is directed exceeds t e 
longer of the aforesaid periods, and at the end of such last mentioned perio 
the property and the income thereof shall be disposed of as if tne perio 
during which the accumulation has been directed to be made had elapsed. 

(2) This section shall not affect any direction for accumulation for the 


purpose of 


(;) the payment of the debts of the transferor or any other person 
taking any interest under the transfer , or __ _ 

(1885) 33 W R (Eng) 637 (639): 28 Ch D 436 
(444), Watson v. Young. 

►J*(l859) 115 R R 257 (264, 265) *29 
Q B 121, Evers v. Ckallis. (Difference e 
ween executory devise and a continge 

(1842) 60 E R 21 (25): 13 Sim 52, Minter V. 

( i859 > 122 .\ R \ 41 i (144): 26 Beav 

Tn re Thatcher 3 Trusts.] 


9. (’92) 16 Bom 492 (497) (DB). 

(1798) 101 15 11 1129 (1130): 7 Term Bep 555, 
Wilkinson v. South. 

(1915) 84 L J Ch 505 (509) : (1915) 1 Ch 837, In 
re Davey; Brisk v. Mitchell. 

(1848) 80* R R 97 (102) : 16 Sim 395, Goring v. 

Howard. 

Section 16 — Note 4 

1. (1891) 39 W B (Eng) Dig 263 (263): (1891) 
3 Ch 242 (251), In re Bence, Smith v. Bence. 
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(//) the provision of portions for children or remoter issue of the 

transferor or of any other person taking any interest under 
the transfer, or 

(///) the preservation or maintenance of the property transferred; 
and such direction may be made accordingly. p ' * 

a. See Foct-note (a) under section 16. ■ 




1. Analogous law. 

2. Legislative changes. 

3. Scope. 

4. Hindu law. 

5. Muhammadan law. 

6. ‘'A period of eighteen years from the date 

of the transfer.” 

7. Exception (i) - “ The payment of the 

debts of the transferor or any other 


Synopses v/// 

person taking any interest under the 
transfer.” 

8. Exception (ii) —“The provision of portions 
for children.” 

9. Exception (ii) —‘‘Children.of any 

other person taking any interest under 
the transfer.” 

10. Exception (iii) — “Preservation or main¬ 
tenance of the property transferred.” 

1. Analogous law. This section is based on the provisions of the English 
law originally contained in the Tliellusion Act (SO and 40 Geo. Ill, C. 98) arnfnow 
incorporated in S. 164 of the English Law of Property Act, 1925, which runs a 3 

“161. (1) No person may by any instrument or otherwise settle or dispose of anv property 
in such manner that the income thereof shall, save as hereinafter mentioned, be \vhollv o'r 
partially accumulated for any longer period than one of the following, namely : 
fa) the life of the grantor or settlor ; or 

(b) a term of twenty-one years from the death of the grantor, settlor or testator; or 

(e) the duration of the minority or respective minorites of any person or persons livin- or 
en ventre m mere at the death of the grantor, settlor or testator; or 

(d) the duration of the minority or respective minorities only of’anv person or persons 
who under the limitations of the instrument directing the accumulations would, for 
the time being, if of full age, be entitled to the income directed to be accumulated 

“In every case where any accumulation is directed otherwise than as aforesaid, the direction 

..had (save as hereinafter mentioned) be void; and the income of the property directed to be 

accumulated shall, so long as the same is directed to be accumulated contrary to this section, go 

to and be received by the person or persons who would have been entitled thereto if such 
accumulation had not been directed. 

*’(-) 3.his section does not extend to any provision— 

<i) for payment of the debts of any grantor, settlor, testator or other person ; 

(ii) for raising portions for — 

(a) any child, children or remoter issue of any grantor, settlor or testator; or 

(b) any child, children or remoter issue of a person taking any interest^nder any 
settlement or other disposition directing the accumulations or to whom any 
interest is thereby limited ; 

(ui) respecting the accumulation of the produce of timber or wood; 

and accordingly such provisions may be made as if no statutory restrictions on accumulation 
ct income had been imposed. 

.... ' restrictions imposed by this section apply ;to instruments made on or after the 

t ent>-eighth day of July, eighteen hundred, but in the ease of wills only where the testator 
va» living and of testamentary capacity after the end of one year from that date.” 

The provisions of S. 117 of the Indian Succession Act of 1925 are also similar 
to the present section. That section runs as follows : 

“117. (1) Where the terms of a will direct that the income arising from any propertv shall 
be accumulated either wholly or in part during any period longer than a period of eighteen 
.tears from the death of the testator, such direction shall, save as hereinafter provided, be void 
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to the extent to which the period daring which the accumulation is directed exceeds the 
aforesaid period, and at the end of such period of eighteen years the property and the income 
thereof shall be disposed of as if the period during which the accumulation has been directed 
to be made had elapsed.1 

“(2) This section shall not affect any direction for accumulation for the purpose of— 

(i) the payment of the debts of the testator or any other person taking any interest 

under the will, or 

(ii) the provision of portions for children or remoter issue of the testator or of any other 
person taking any interest under the will, or 

(iii) the preservation or maintenance of any property bequeathed ; 

and such direction may be made accordingly.” 

2. Legislative changes. —Section 18 of the Act as it stood before the passing 
of the Transfer of Property (Amendment) Act, XX of 1929, dealt with directions for 
accumulations and ran as follows: 


a ^ 


Direction for accumulation. 

“18. Where the terms of a transfer of property direct that the income arising from tho 
property shall be accumulated,*such direction shall be void, and the property shall be disposed 
of as if no accumulation bad been directed. 

Exception. — Where the property is immovable, or where accumulation is directed to bo 
made from the date of the transfer, the direction shall be valid in respect'only of the income- 
arising from the property within one year next following such date; and, at the end of the 
year, such property and income shell be disposed of respectively as if the period during which 
the accumulation has been directed to be made had elapsed.” 

The English Acts (the Accumulation Act, 1800, called the Thellusion Act, the- 
Accumulation Act, 1892 and the Law of Property Act, 1925) were more liberal and 
allowed accumulations for a much longer period and for various purposes. The second 
Indian Law Commission(l) had noted this fact in their Report of 1879 and clearly 
expressed themselves in favour of adopting those provisions in this country also. 
Further, in all Indian cases to which the old section did not apply a much longer 
period for accumulation was actually allowed.(2) 

The present section has, therefore, been recast so as to lay down definitely on 
the lines of the English law, the periods and the objects for which a direction as to 
accumulation should be held valid. 

3. Scope.—Where a person transfers property to another absolutely , but the 
terms of the transfer direct that the income arising from the property should be accu¬ 
mulated, the direction would be a repugnant one and would be void under the pio\i- 
sions of S. 11.(1) This section must be read so as not to conflict with S. 11 and hence 
must be construed as applying only to transfers subject to such restrictions and not o 
cases of absolute transfers with repugnant directions as to accumulation of the income. 

The section prescribes the limits beyond which a direction for accumulation 
the income arising out of the property transferred will be void. These limits are— 

(1) the life of the transferor, or 

(2) a period of 18 years from the date of the transfer.____ 


Section 17 — Note 2 

1. See this report printed elsewhere. 

2. Sec cases in Note 4. 

Section 17 — Note 3 

1. (’82) 8 Cal 378 (387) (DB). (Case before the 
Transfer of Property Act.) 


(’75) 1 Cal 104 (107, 108). (Case before the 
Transfer of Property Act - Prohibition against 
receiving and enjoying the income for f 

{see^.so (1859) 70 E R 423 (427) : John 265. 
Gosling v. Gosling.] 
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These limits are alternative as is shown by the word “or”.(2) Where a direction 
for accumulation is made without specifying either of the periods referred to above, the 
question to what extent the direction will be void will depend upon what happens 
subsequent to the date of the transfer. If the transferor dies more than 18 years after 
the date of the transfer, the direction will be void beyond the life of the transferor. If, 
on the other hand, the transferor die3 l efore the expiry of 18 years, the direction will 
be void beyond the period of 18 years from the date of the transfer. The same rule 
will apply where property is transferrel with a direction for accumulation for a period 
exceeding 18 years from the date of the transfer. Thus, suppose A transfers property 
to B in 1940 with a direction for accumulation for a period of 80 years till 1970. If 
A dies in 1965, the period during which the transferor is alive, is more than 18 years 
from the date of the transfer and the direction will be valid till 1965 and void there, 
after. If, however, the transferor dies in 1950, the period of 18 years from the date of 
the transfer will be longer than the lifetime of the transferor, and the direction will be 
valid till 1958 and void thereafter. 


The direction for accumulation may be express or implied. If a person directs 
that to be done which as a result leads to an accumulation, it will amount to a direction 
for accumulation.(3) 


4. Hindu law.—By the last clause of S. 2 as it stood before the amending Act 
of 1929, it was provided that the second chapter of the Act should not affect any rule 
of Hindu law. 


Under that law a direction for accumulation was not considered 'per se illegal 
and if such direction vas neither so unreasonable in its conditions as to be void as 
against public policy, nor given for the purpose of carrying out an illegal object nor 
in its effect inconsistent with Hindu law effect should be given to it.(l» The period 
beyond which accumulation could not be permitted was not, however, definitely settled. 
In Watkins v. Administrator Central of Bengali) Jenkins, C. J., after reviewing the 
case law on the point, observed as follows : 


“What then is the period during which an accumulation can be validly directed? On prin¬ 
ciple I think it must be for so long a time as the absolute vesting of the entire interest can be 
withheld or for so long a time as that during which the corpus of the property can be rendered 
inalienable or its course or its devolution can be directed and controlled by a testator.” 


2. (18S4) 32 W R (Eng) 284 (285) : 53 L J Ch 
201, Jagger v. Jagger. (Accumulation* during 
the lifetime of grantor held good.) 

3. (1855) 24 L J Ch 716 (719) : 43 E R 1309, 
Tench v. Cheese. 


*(’97) 24 Cal 589 (614, 615). (It is not incompe¬ 
tent for a Hindu testator with proper limitation 
to direct an accumulation of the income of 
property which under his will vests in his exe¬ 
cutors.) 


Section 17 — Note 4 

1. 1938 Cal 490 (496) [A I R V 25]. (Religious 
endowment — Direction to accumulate is not 
illegal if it does not benefit settlor or is not 
opposed to public policy.') 

1920 Cal 969 (972) [A 1*R V 7] : 47 Cal 76. (Pro¬ 
vision for accumulation of surplus income is 
not invalid.) 

Ii’10' 7 Ind Cas 921 (923) (DB) (Cal). (Diree- 
tion for accumulation, not being one for per¬ 
petual accumulation, held was good.) 

(’07) 34 Cal 5 (11, 12). (24 Cal 662, Foil.) 

(’02) 4 Bom L R 893 (901, 902). 

\ (’98") 25 Cal 662 (690, 691) (SB). (A Hindu 
testator cannot direct the accumulation of the 
income for an indefinite period.) 


(’85) 11 Cal 684 (692) : 12 Ind App 103 (PC). 
(Creation of perpetuity as regards the estate 
and limiting for an indefinite period the enjoy¬ 
ment of profits of it is not allowed by Hindu 
law.) 

(’69) 4 Beng L R (O C) 231 (277, 294) (DB). 
(Trust for accumulation from time to time 
held void.) 

t ( 69) 2 Beng L R (O C) 11 (36, 37) (DB). (A 

trust made in a .-will for the accumulation for 

99 years of the surplus income of the estate of 

the testator in the purchase of zamindari to be 

purchased was held void as being against public 
policy.) 

2. 192° Cal 951 (954) [A I R V 7] : 47 Cal 99n 
(DJL>). 


446 IS 17 N 5 Pt 1 ] 


DIRECTION FOR ACCUMULATION 


The word “Hindu” was omitted from the last clause of S. 2 in 1929. The present 

section is, therefore, now applicable ipso facto to Hindus and the old rules of Hindu 
law are no longer in force. 

5. Muhammadan law. The section does not affect any rule of Muhammadan 

law. (See Section 2.) Under that law a gift always denotes an immediate and absolute 

transfer of the property and hence any condition or restriction added to the gift becomes 

void for repugnancy.(l) A direction for accumulation in a gift is, therefore, invalid 
under Muhammadan law. 

6. “A period of eighteen years from the date of the transfer. The 

period of eighteen jeais is to be computed from the date of the transfer. In cases* there, 
fore, where a transferor transfers property and directs its income to be accumulated 
for a period of eighteen years which is to commence some time later, the accumula¬ 
tion ill be allowed only during that portion of the period specified by the transferor 
which falls within the period of eighteen years from the date of the transfer; the direc¬ 
tion will be void as to the rest of the specified period. 

Illustration. 

A transfers property in 1920 with a direction that its income should be accumulated for 
eighteen years from 1930. The income will be valid as to eight years up to 1938, and void bet’ond 
that yeai. The income from 1939 onwards will be disposed of as if the period for accumulation 
had expired.(l) 

In computing the period of eighteen years from the date of the transfer, the date 
of the transfer should be excluded on the general principle of law that the day of an 

act done, or the event happening, ought, in all cases, to be excluded rather than to be 
included.(2) .. , t . 

7. Exception (i) — The payment of the debts of the transferor or 
any other person taking any interest under the transfer. "—The exceptions 
provided in sub.s. (2) are taken from English law.(l) 

The word debts” is not confined to past debts only. If a transferor makes a 
provision for the discharge of liabilities that are likely to arise in the f uture under a 
covenant or an agreement that has already been entered into, such a provision also 
will be good as one for the payment of “debts.” Thus, where a transferor directed his 
trustees to accumulate the income of certain shares which he held in a newspaper 
concern, to meet the liability that the newspaper concern might incur in the future, it 
was held that the direction was good as a provision for the payment of “debts.”(2) 
Similarly, where a person transferred his lease-hold property to trustees for A and 
directed them to accumulate a part of the income during the continuance of the 

Section 17 — Note 5 

1. F. B. Tyabji, Principles of Muhammadan 
Law, 2nd Ldn., Page 373. 

Section 17 — Note 6 

1. (1840) 48 E R 1273 (1274): 2 Beav 493, Webb 
v. Webb. 

(1841) 49 E R 231 (235) : 52 R R 235, Ellis v. 

Maxwell. ‘(Accumulation is permitted only 
during minority of a person.) 

(1849) 18 L J Ch* 19 l (193): 83 RR 360, Ncttleton 
v. Stephenson. 

2. (180S) 33 E R 74S (752) : 10 R R 68, Lester 
v. Garland. 


[See also (IS41) 59 E R 940 (941) : 11 Sim 434 r 
Gorst v. Lawndes.] 

Section 17 — Note 7 

1. See sub-secticn (2) of Section 164 of the 
English Law of Property Act, 1925, reproduced 
in Note 1. 

[See also (1822) 1822 Turn & R 31 (40) : 37 E R 
1005, Bacon v. Proctor.] 

2. f (1859) 45 E R 339 (344) : 125 BE 410, 
Varlo v. Faden. (Confirmed in (1859) 29 L 
Ch 230 — The debts afterwards to accrue for 
which the transferor or devisor is liable are- 
surely the debts of the transferer or devisor.) 
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lease in order to meet any claims that may arise under the contract of lease entered 
into by him, it was held that the provision of accumulation was for the payment of 
“debts.”(3) 

The debts for which a provision may be made need not necessarily be those of 
the transferor. A provision for the payment of debts of any person who takes an interest 
under the transfer will come within the exception. The English law is wider in this 
respect. Under that law a provision can validly be made for the payment of the debts 
of any person whether he takes any interest under the transfer or not.( 4) 

The provision for the payment of debt must, in order to te valid, be, however, 
bona fide.(o) 

Where the debts are once paid and satisfied out of the capital fund; a provision 
for the accumulation of the income in order to recoup the capital that has been taken 
out from the fund is not a provision for payment of dcbts.(G) 


8. Exception (ii) — “The provision of portions for children.” — A 

“portion” means property settled or provided in favour of children or their issue.(l) 

Where an accumulation is directed with the object of giving something to the 

children which does not constitute only a part of the estate, the direction°will not 

come within the exception. Thus, where the income of the residue was directed to be 

accumulated and the accumulated fund was to go to the children atony with the residue , 

it was held that it was not a direction for an accumulation for providing portions for 

children ; but that it was giving them everything.(2) Similarly, where £'200 were to 

be separated from the income of the residue and the accumulated interest of this sum 

alony with the sum itself was to be given to the children, Sir C. J. Turner, V. C., in 
Jones v. Maggs('d) observed : 

“Where there is a gift to children, both of capital and income, and there is nothing in the 

nature or context of the instrument to impress upon the gift the character of a portion, I do not 

think it would be called a portion in the ordinary sense of the word.there is clearly 

nothing in the nature of the instrument by which the gift is made to impress upon it the 
character of a portion. 

So also where a fixed annuity from an income was given to A for his life and the 

surplus was to be accumulated and added to the corpus during the lifetime of A after 

which the whole corpus along with the accumulated fund was to go to A’s children, it 

was held that the accumulation was not a provision of portions for A's children ; it was 

increasing the capital itself for A’s children by accumulating the interest during a 

onger period than that allowed by law.(4) See also the undermentioned cases where 
portions w 7 ere validly created.(5) 

3.f (1910) 80 L J Ch 29 (32) : (1910) 2 Ch 553, 

In rc Hurlbatt. 


4. (1859) 45 E R 339 (344) : 125 E R 416, Varlo 
v. Faden. 

(1852) 42 K R 958 (965): 22 L J Ch 1. (Viscount!, 
Barrington v. Liddell. 

5 (I860) 29 L J Ch 230 (236) : 45 E R 339. 
\ arlo v. Faden. 

( Harllmtt L ^ ^ (32) 1 (19l0) 2 Ch 553 ’ In re 

37 f J Ch 657 f(GG0) : 16 W R (Eng) 
fide ) MathcWS v ’ Kcble - (Provision net bona 

(1904) 73 L J Ch 543 (544) : 1904 1 Ch 826, 
•in le, IF athccte. 


Section 17 — Note 8 

1. Wharton, Law Lexicon, 14th Edn., 1938, 
p. 776. 

2 . (1S53) 43 Elt 17 (24): 3 Dc G M & G 40, 

Edwards v. Tuck. 

[Sre also (1868) 37 L J Ch 657 (660) : 16 W R 
(Eng) 1213, Mathews v. Keble.j 

3. (1852) 68 E R 654 (655) : 22 L J Ch 90. 

4. (1918) 87 L J Ch 449 (452) : (1918) 2 Ch 150, 
In re, Elliott. 

5. f (1904) 73 Ij J Ch 3 (6) : (1904) 1 Ch 322 : 9l 
El m*, In re Stephen. (Only accumulated 

und to go to the children— Accumulation held 
for providing portions.) 
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9. Exception (ii) — “Children.of any other person taking any 

interest under the transfer.” — The section makes it clear that in order that a 
direction for accumulation for providing portions for children should come within the 
exception, it is necessary that the father or the mother of such children should be 
given some interest under the transfer. It is not clear, however, whether the parent 
should be given an interest in the very property the income of which is directed to be 
accumulated. Must the parents get an interest in the same property, the income of 
which is to be accumulated and given to children, or will it be sufficient if they take 
an interest in any other property ? This section is silent on this point. From the 
meaning of the term ‘‘portion” in legal language it seems that the parents must get 
an interest in the same property from the income of which provision is made. In 
Barrington v. IAddleSX) decided in the year 1852, the Lord Chancellor (Lord St. 
Leonards) observed as follows : 

“The great question then at last comes to this, what is the interest which a person whose 
children are to be provided for is to take under such conveyance, settlement or devise. The 
Vice-Chancellor has held, as I understand, that it must be an interest in the very property 
which is directed to be accumulated : I can, however, collect no such intention in the Act; an 
nothing eould have been so easy as to have expressed the intention if it had actually existed 

.Some definition was to be given of the parents of the children of strangers ; and the 

Legislature, not intending to permit the provision to be made for everybody, said that, if a 
testator, upon the face of his will, made a person the object of his bounty, he might by the 
same will accumulate a fund within the limit allowed by law for the children of that person. 
This does not exclude the case of a man having an estate for life, for example, in a property 
given to him bv will, and the portions being directed to be raised out of that estate for his 
children : that is the highest case that can be put, but the clause is not confined to such a 

case only.” 


In a later case, In re Stephens, (2) Mr. Justice Bucklay observed : 

"I apprehend that the word ‘portion’ a3 generally understood, conveys the meaning of a 
sum of money secured to a child out of property either coming from or settled upon its 

parents.” 

It is not necessary that the interest given to the parents must be created by 
the same clause by which a provision for their children is made.(3) 


It is sufficient under this exception, if any interest is created in favour o ■ >e 
parents. It need not necessarily be a substantial interest. In the undermen lone 
cases(4) it was argued that the Legislature could not have meant, that if the P 
took a legacy of a house or £1 under the will, that was such an interest as wouM 
bring it within the exception of the Thellusion Act. Lord Lyndhurst held that any 

interest is any interest, however minute.” 


10. Exception (iii) - “Preservation or maintenance of the Property 
transferred.” —The Thellusion Act in England did not make any exception i 
of directions for accumulation for the preservation or the maintenance o P ? ^ 
transferred. But it was held that provisions for accumulations foi the P fof 

property transferred w ere not governed by the Thellusion Act, and tha t __- 

(1850) 19 LJ Ch 130 (132, 133) : 84 R R 398, 3 . (1852) 42 ER 958 (966) : 9o BE 179, 

Beech V. Earl St. Vincent. (Do.) 7 E : 5 Cl * Fin 114, Evans v. 

Section 17 — Note 9 Hellier. • ss B R 179. 

1. f (1852) 42 E E 958 (966, 967) : 22 L J Ch 1. [ S « also (1852) 42 E B 958 (968) . 95 

2 (1904) 73 LJCh 3 (6): (1904) 1 Ch 322. Barrington v. Liddell. 1 
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fluch accumulations were good.(l) The exception in this section in favour of such 
directions is in accordance with those decisions. 


18 a The restrictions in sections 14, 16 and 17 shall not apply in the 

Transfer in perpetuity case of a transfer of property for the benefit of the 
for benefit of public. public in the advancement of religion, knowledge, com¬ 
merce, health, safety, or any other object beneficial to mankind. 

a. See Foot-note (a) under section 16. 

Synopsis 


1. Legislative changes. 

2 . Scope of the section. 

3. “For the benefit of the public in the 

advancement of religion, knowledge, 
commerce, health, safety, or any other 


object beneficial to mankind.” 

4. Hindu law. 

5. Muhammadan law. 

6. Transfer to several objects some of which 

fail. 


1 . Legislative changes. — The present section was S. 17 before the amend¬ 
ment of 1929; and the present S. 17 was S. 18. The old S. 17 ran as follows : 

“The restrictions in sections 14, 15 and 16 shall not apply to property transferred for the 

benefit of the public in the advancement of religion, knowledge, commerce, health, safety or any 
other object beneficial to mankind.” 

The present section omits the reference to S. 15 but adds S. 17. Section 15 
has been omitted for the reason that the new amended S. 15 does not now provide 
jor a total failure of transfer as before. The present S. 17 which restricts accumula¬ 
tions beyond a certain period has been added because a direction for accumulation has 
been held valid in the case of Hindu and Muhammadan religious endowments though 
3uch a direction infringes the rule against perpetuities.(l) A renumbering of the old 
sections 17 and 18 was necessary for the reason that the section dealing with 
accumulations (i. e., old S. 18), which was* now included in the section dealing with 

the exception to that section (i. e., old S. 17), should find a place before the latter 

section. 


2 . Scope of the section.—Transfers of property for charitable purposes have 
always been regarded by the law with great favour(l) and have formed an exception 
to the rules forbidding the tying up of property. The exception has been recognised 
not only by the Courts of Chancery in England,(2) but also by the Hindu and 
Muhammadan systems of jurisprudence.(8) Thus, gifts of land for charitable purposes 
are not void merely because they may go on for ever.(8a) The reason for the 


Section 17 — Note 10 

1. (1891) 60 L J Ch 675 (679) : (1891) 2 Ch 13, 
Vine v. Raleigh. 

{1901) 70 L J Ch 407 (409) : (1901) 1 Ch 697, In 

re Gardiner. 


Section 18 — Note 1 

_1. See the Report of the Special Committee. See 
2 also the following case* *. 

11916 Cal 70 (73) [AIR Y 3j (Sl>). (Unconditional 
gilt to charity —Direction for accumulation is 
invalid.) 

I’lO) 34 Mad 12 (20) [DB). (Direction in wakf). 

(’06' 31 Cal 5 (11, 12). [Direction to aecumulat< 

up to IS. 10,000 to be spent in feeding -indigen 
Hindus.) 


Section 18 — Note 2 

1. (1891) 61 L J Q B 265 (289): 1891 App Cas 
531, The Commissioners for special purposes of 
the Income-tax v. John Frederick Pemsel. 

2. Topkam, New Law of Property, 4th Edn 
1932, pages 179 and 180. 

3 1921 Bom 328 C359) [AIR V 8.' (Muhammadan 
Law). 

(’10) 34 Mad 12 (20) (DB) (Do.) 

•H’81) 6 Bom 42 [53) [Do.) 


3a. Topliam, New Law of 
1932, page 180. 


Property, 


4th Edn., 


1941 Rang 305 [308) [AIR V 28] * 
410 [DB). 


1941 Rang L R 


4. T. 1\ 29. 
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exception is the same as that on which the rules forbidding the tying up of property 

themselves are founded, namely, public policy.(4) As stated by their Lordships of the 

Judicial Committee in Yeap Gheah Neo v. Ong Cheng Neo,(5 ) the object of the rule 

(i. e., the rule forbidding the tying up of property) is to prevent the mischief of 

making property inalienable unless for objects which are in some way useful 

0 ) beneficial to the community . Gifts and transfers to charities which are 

useful and beneficial to the public have, therefore, been excepted from the operation 
of the rule. ’ 

There is, however, a difference between the English law and the Indian law 
as to the limits of the exception. Under the English law, the exception is made only in 
respect of transfers to charities ’(6) and even in such cases a grant for charitable 
purposes to take effect beyond the period prescribed by the rule against perpetuities 
is "valid only ?/, in the meantime, the property is transferred to some other charity. (7) 
An immediate gift to a private individual followed by an executory gift in favour of 
a charity to take effect beyond the period prescribed by the rule, is invalid. In other 
words, even a gift to a charity must commence within the period allowed unless the 
property has been given, in the meantime, to some other charity.(8) 

In this country a bequest cannot be made to a charity to take effect beyond the 
period allowed by the rule against perpetuities.(8a) There is no section in the Indian 
Succession Act, 1925, corresponding to this section, and not even the exception re¬ 
cognised by English law appears to be recognised by that Act. In Administrator 
General of Bengal v. Hughes, ( 9) a single Judge of the High Court of Calcutta, howeverr 
followed the English law, and held that a bequest to charity to take effect beyond the 
period allowed by the rule against perpetuities was valid whfere the property bad been 
given in the meantime to another charity. This^ view* was dissented from by a bench 
of the same High Court in Joseph Henry Jones v. Administrator General of Bengal,{ 10) 
relating to the same bequest as that which formed the subject-matter of the decision 
in Administrator General of Bengal v. Hughes, ( 10a) and'.it was held that the positive 
language of the Succession Act was sufficient to preclude the application of English 
law. 


(1882) 52 L J Q B 193 (197) : 7 App Cas 633, 
Goodman v. Saltash Corporation. 

4. Tudor, Charities and Mortmain, 4th Edition* 

page 131. v . 

*(’09) 33 Bom 122 (188, 189, 211). (Trusts and 
bequests of land or money for the purpose of 
devoting income in perpetuity for performance 
of muktad, etc. Parsi ceremonies held to be 
valid charitable bequests.) 

f(’87) 11 Bom 441 (447). (Parsi making a will 
bequeathing to charity —Held, neither consola¬ 
tion of the dead nor propitiation of frohars was 
a general public use.) 

[See also (’92) 15 Mad 424 (444) (DB). 

5. (1S76) 6 L B P C 3S1 (394): 24 W R (Eng) Dig 
174. 

6 . Tudor, Charities and Mortmain, 4th Edition, 
page 131. 

7. See cases cited in foot-note (8). 

8. Toplmm, New Law of Property, 4th Edn., 
1932, page 180. 

(1894) 63 L J Ch 872 (872) : (1894) 3 Ch 265, In 
re Stratheden. 


(1872) 42 L J Ch 368 (370) : 21 W B (Eng) 299. 
Chamberlavne v. Brockett. 
t(1905) 74 L J Ch 354 (357): (1905) 1 Ch 669, 
In re Swain. 

(1891) 60 LJ Ch 686 (688): (1891) 3 Ch 252, 
In re Tyler. 

(1849) 41 ER 1343 (1344): 1 Mac & G 460, 
Christs Hospital v. Grainger. 

(1906) 75 L J Ch 761 (764): (1906) 2 Ch 532, 

Worthing Corporation v. Heather. 

Gift to charity with executory gift in favour ot 

individual to take effect beyond allowed P crJ 

—Latter executory gift is void, see (1893) 

L J Ch 681 (683) : (1893) 2 Ch 491, In re Bowen. 
[See also (’75) 14 Beng L R 442 (447). (Law 
applicable before the T. P. Act was Engm 
law.)] 

8a. See 1941 Rang 305 (308, 310) [A I R V 2SJ : 
1941 Rang L R 410 (DB). 

9. (’13) 40 Cal 192 (214). 

10. 1919 Cal 809 (.812) [AIR V 6] : 46 Cal 48 o 

(DB). 

lOa. (’13) 40 Cal 192 (214). 
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As regards transfers of property inter vivos the Indian law, in regard to the 
exception, seems to be much wider than the English law. The exception provided by 
this section extends to all transfers for the benefit of the public “in the advancement 
of religion,(10b) knowledge, commerce, health, safety or any other object beneficial to 
mankind and it seems to be quite clear that such transfers can be made to commence 
beyond the period allowed by the rule against perpetuities without there being any 
transfer of the property in favour of any other charity in the meantime, as is required 
by the English law. In Sreemutty Santona Boy v. Advocate General of Bengali 11) 
the Calcutta High Court observed, without deciding the question : 

“We need only say that there is considerable force in the contention that as the tru-t 

in favour of the charity did not vest immediately, but v.as subject to a condition, namely, 

liquidation of the debts from the income, which might not be fulfilled within the period 

prescribed by the law, the gift though charitable, would be affected by the rule a-ain,t 
remoteness. ” * ° 

This section was not referred to. It is submitted that the observations'are not correct. 

The provisions of this section are a useful guide in considering questions arising 
in places where the Transfer of Property Act does not apply as the provisions of the 
section are the reproduction of the law as it existed before the Transfer of Property 
Act was framed and passed.(12) 

3. “For the benefit of the public in the advancement of religion 

knowledge, commerce, health, safety, or any other object beneficial to 

mankind.” — As has been seen in Note 2, the exception in English law is in favour 

of the transfers to “charities”. But the word “charity” has under that law, acquired a 

technical meaning, which is much wider than its popular meaning of relief against 

poverty.(1) In the Commissioner of Income-tax v. Pemsel,(2) Lord Macna^hten ob 
served: ° 

. , “?°. doubt the Poplar meaning of the words “charity” and “charitable” does not coincide 
with their legal meaning.“Charity” in its legal sense comprises four principal divi¬ 

sions: trusts for the relief of poverty; trusts for the advancement of education- trusts for the 
advancement of religion; and trusts for other purposes beneficial to the eommunitv, not falline 

under any of the preceding heads. The trusts last referred to are not the less charitable in the 

eye of the law, because incidentally they benefit the rich as well as the poor, as indeed' everv 
chanty that deserves the name must do either directly or indirectly.” ’ y 

The use of word ‘‘charity” has been avoided in this section so as to avoid possible 

dijnculty in the interpretation of the term, but the section incorporates, in substance, 

all that has been held to fall within the meaning of the term “charity” as interpreted 
by the English decisions. 

In order to test whether a gift is for ‘‘charity” or not it is usual in 
England to refer, as an index, or chart, to the Preamble of the Statute 43 Eliz., 


lOb. 1941 Mad 188(191) [AIR V 28] (DBb 

1923 Cal 708 i7l 3' [AIR V 10] (DB). (Religious 

Rifts are not in all respects on tlie same footing 

as secular gifts — They are exempt from the rule 
against perpetuities.) 

> 1921 Cttl 389 (392) [AIR V 8 - : 48 Cal 
12. (’09) 33 Bom 122 (189). 

Section 18 — Note 3 

1. 1921 Bom 338 (347, 359) [AIR V 8]. (Wakf— 
east* and ceremonies by whole community in 
honour of u saint are charitable objects.) 


(’10) 32 All 503 (5i2)(DB). (Term ‘charity’ under 
Hanah law has more general import than under 
the English law. * 

(’06)28 All 384 .386, 387) (DBl 

(’92) 16 Bom 217 (227) (DB). 

(1890)61 L J Q B 265(274,290': 1891 App Cas 
53i Commissioners, Income-tax v. John 
Frcderik Pem>el. 

93 L J P C 173 (178) : 1921 App Cas 19G 
\ erge v. Somerville. * 

(1895 64 L J Ch 856 (856) : (1895) 2 Ch 501 Tn 
re Foveaux. ' ’ 


2. (,1890) 61 L J Q B 265 (290) 
531 1^583). 


1891 App Cas 
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Ch. IV, 1601(3) which ran as follows : 

“Whereas lands, tenements, rents, annuities, profits, hereditaments, goods, chattels, money 
and stocks of money, have been heretofore given limited, appointed and assigned, as well by the 
Queen’s most excellent Majesty and her most noble progenitors, as by sundry other well dis¬ 
posed persons, some for relief of aged, impotent and poor people, some for maintenance of sick 
and maimed soldiers and mariners, schools of learning, free schools and scholars in Universities, 
some for repair of bridges, ports, havens, causeways, churches, seabanks and highways, some 
for education and preferment of orphans, some for or towards relief, stock or maintenance for 
houses of correction, some for marriages of poor maids, some for supportation, aid and help of 
young tradesmen, handicraftsmen and persons decayed, and others for relief or redemption of 
prisoners or captives, and for aid or ease of any poor inhabitants concerning payments of 
fifteens, setting out of soldiers and other taxes; which lands, tenements, rents, annuities, profits, 
hereditaments, goods, chattels, money, and stocks of money nevertheless have not been employ¬ 
ed according to the charitable intent of the givers and founders thereof, by reason of frauds, 
breaches of trust and negligence in those that should pay, deliver and employ the same.” 


A transfer must, in order to fall within the exception provided by this section, 
be “for the benefit of the public .” The law recognises no purpose as charitable unless 
it is of a public character. In other words, a purpose must, in order to be charitable, 
be directed to the benefit of the community or a section of the community.(4) The 
distinction between a public purpose and one which is not public is often subtle,(5) 
but the general principle is that if the intention of the donor is merely to benefit 
specific individuals, the gift is not charitable even though the motive of the gift may 
be to relieve their poverty or to accomplish some other purpose in reference to these 
particular individuals which would be charitable if not so confined: on the other hand, 
if the donor’s object is to accomplish the abstract purpose of relieving poverty, 
advancing education or religion, etc., without reference to any particular individuals 
and without giving any particular individual the right to claim the funds, the gift is 
charitable.(6) Thus, in The Attorney General v. Pearce ,(7) Lord Hardwicke observed: 

“Where testators have not any particular person in their contemplation but leave it to the 
discretion of a trustee to choose out the objects, though such person is private and each parti¬ 
cular object may be said to be private, yet in the extensiveness of the.benefit accruing from 
them, they may very properly be called public charities. A sum to be disposed of by A B an 
his executors at their discretion, among poor house-keepers is of this kind.” 


In deciding whether an object is beneficial to the public, the customary law and 
the common opinion among the community to which the parties interested belong 
must also be taken into consideration.(8) Objects which the English law would possibly 
regard as superstitious are sometimes allowable and even commendable according to 
Hindu and Muhammadan laws.(9) Thus, a trust for the maintenance of an idol has been 


3. (1854 ) 61 ER78L (784): 23 L J Ch 947, 
Heath v. Chapman. 

*(1890) 61 L J Q B 265 (289) : 1891 AppCas 531, 
Commissioners of Income-tax v. John Frederick 
Pemsel. 

4. | (’10) 32 All 503 (511) (DB). 

(’92) 15 Mad 424 (444) (DB). 

(1895) 64 L J Ch 856 (857) : (1895) 2 Ch 501, In 
re Foveaux. 

( 1824 ) 57 E R 270 (274) : 25 R R 153, Attorney- 
General v. Heelis. 

(1905) 74 L J Ch 512 (5i6) : (1905) 2 Ch 60 (66), 
In re Good. (Gift to Officers’ Regimental Mess 
to maintain a library was held a good charita¬ 
ble gift.) 

( 1924 ) 93 L J P C 173 (177) : 1924 AppCas 496 
(499), Verge v. Somerville. 


(1837) 40 E R 773 (777) : 7 L J (NS) Ch 51, 

Attorney-General v. Aspinal. 

5. (’10)32 All 503 (511) (DB). XT . 

( 1842 ) 49 E R 545 (547) : 5 Beav 177, Nash V. 

Morley. 

6 . (1842) 49 E R 545 (547) : 59 R R 456, Nash v. 
Morley. ( (1740) 26 E R 454 followed.) 

t(’10) 32 All 503 (511) (DB). 

7. (1740)26 E R 454 (454) : 2 Atk 87. 


3. (’81) 6 Bom 42 (50). 

9. (’09) 33 Bom 122 (163). 
t (’81) 6 Bom 42 (50). 

’75)12 Bom HCR 214(216 (DB . f 

’70) 1 Bom H C R A C 9 (15) (DB . (^atute 
superstitious uses does not app \ to nc 

1953) 1 All E R 63 (69). 
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held to be one for a public purpose among Hindus.(10) 

The intention to benefit the community is sufficient and it is not necessary to 
see in every case that if the object is carried out the community would in fact be 
benefited.(ll) 

A religious purpose can be a charitable purpose only where the religious services 
tend directly or indirectly towards the instruction or edification of the -public X 12) 

The following have been held to be good as charitable gifts: — 

(1) gift for saying masses;(l3) 

(2) gift to hospitals:(14) 

(3) gift for the improvement of a town:(l5) 

(4) gift for the maintenance of the post of a school.master;(16) 

(5) trust for promoting the knowledge of the poor and ignorant inhabitants 

of a certain named place;(l7) 

(G) trust for making a pest.house;(lS) 

(7) gift ‘‘to poor pious persons male or female, old or infirm, as the trustees 

see fit not omitting large and sick families if of good character”;(19) 

(8) bequest to widows and orphans of a parish:(20) 

(9) gift to a voluntary association having for its object the teaching of 

ignorant and nursing of the sick:(21) 

(10) gift to a society having for its object the total suppression of vivisec¬ 

tion; (22) 

(11) gift for the purpose of providing or keeping in good order a burial 

ground;(23) 

(12) trust for the provision of play fields, parks, gymnasiums for the health and 

welfare of the working classes.(24) 


See also the undermentioned cases(25) and the illustrations to section 118, 
Indian Succession Act, 1925. 


lO. (’81) 6 Bom 42 (50). 

1 1.(1895) 64 LJ Ch 856 (858) : (1895) 2 Cli 
501, In re Foveaux. 

12. (’06) 28 All 384 (386) (DBh 

(1893)62 L J Ch 342 (346) : (1893) 2 Ch 41 (53), 
In re White. 

(1871) 40 L J Ch 640 (651): Lit 12 Eq 574> 
Cocks v. Manners. 

13. (’68) 2 Bong L R (OC) 148 (151). 

(1930) 99 L J Cli 232 ^234) : (1930) 1 Ch 524, In 
re Roadley. 

(1934) 103 L J Ch 49 (52): (1934) 1 Chl62, In re, 
Caus. 

[But see (’92) 15 Mad 124 (447) (DB). 

(1854) 61 E It 781 (,784) : 1 00 It R 204, Heath v. 
Chapman. 

(1862) 31 L J Ch 52 (54\ Re Blundell’s Trust. 
(Trust for the benefit of priests in Roman 
Catholic chapels on condition of their saying 
masses for the repose of the soul of the donor ) 

('®) 39 E K 1100 aiU) : 39 11 li 327, West v. 
ohuttleworth.] 

14 (’02) 0 Cal W X 321 (324). 

( 75) 14 Beng L K 442 (447). (Mortmain Acta arc 
not operative in India.) 


15. (1799) 31 E R 278 p283) : 4 R R 292, Howse 
: v. Chapman. 

(1824) 57 E R 270 (274) : 25 R R 153, Attorney- 
General v. Hcelis. 

16. (1703) 23 ER S90 ^890) : 2 Yern 453, 
Attorney-General v. Itvc. 

17. (1835) 39 ER 1106 (1110) : 39 R R 327, 
West v. Shuttleworth. 

18. (1840) 48 ER 1305 (1306) : 50 R R 299, 
Attorney-General v. Kell. 

19. (1842) 49 E R 545 (547) : 59 R R 456, Nash 
v. Morley. 

20. (1824) 57 E R 281 (2S1) : 25 R R 163, At¬ 
torney-General v. Comber. 

21. (1871) 40 L J Ch 640 (650, 651) : L R 12 
Eq 574, Cocks v. Manners. 

22. (1895) 64 L J Ch 856 (858) : (1895) 2 Ch 
501, In re, Eoveaux. 

23. (1905) 74 L J Ch 95 (98) : (1905) 1 Ch 68 
(73), Attorney-General v. Lucas. 

24. (1932) 101 L J Ch 52 (54) : (1932) 1 Ch 133, 
In re Hadden. 

25. 1941 Mad 188 (192) [AIR V 281 (DB). 
(Dedication to feed poor pilgrims and distribute 
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The following have been held not to fall within the class of charitable gifts, as 
having been made with a view to the private advantage of individuals : 

(1) bequest with a direction that a house for performing religious ceremonies 

to my late husband and myself be ereeted”;(26) 

(2) gift merely for the purpose of keeping up a tomb of the testator and of 

his family;(27) 

(3) gift to a voluntary association of women for the purpose of working out 

their own salvation by religious exercises and self.denial;(28j 

(4) bequest for the purpose of encouraging mere sports',( 29) 

(5) legacy for the maintenance and up.keep of a masonic temple.(30) 

See also the undermentioned cases.(31) 


oil among them on certain days is for the 
benefit of the public and does advance religion.) 
(’0y) 33 Bom 122 (2LI). (Trusts relating to 
Muktad and Baj ceremonies prevailing among 
Parsis 11 Bom 441, Not followed.) 

(’92) 16 Bom 217 (228) (DB). (Sir Cowasji 
Jahangir Hall, Library and Rajabai Tower 
which are occupied by Bombay University are 
buildings occupied for charitable purposes.) 

(’58) 1958-1 W L R 1258 (1264), North of 

England Zoological Society v. Chester Rural 
District Council. (Objects being ‘(a) To acquire 
and take over as a going concern and conduct as 
a scientific and educational undertaking the 
business heretofore carried on as the Chester 
Zoological Gardens by Chester Zoological 
Gardens, Limited, together with any part of 
the real or personal property and assets of the 
company used in connection with that business, 
(b) To promote, facilitate and encourage the study 
of biology, zoology and animal physiology; 
aviculture, acuaria, ichthyology; entomology; 
botany and horticultural* and all kindred 
sciences and to foster and develop among the 
people an interest in and knowledge of animal 
life, (c) To establish, equip and carry on and 
develop zoological parks or gardens and living 
zoological collections at such places as the 
society shall determine, (d) To establish san¬ 
ctuaries for all kinds of wild life, particularly 
animal and bird sanctuaries and to police in 
such manner and do all things necessary for 
the protection of all animal and plant life 
therein’. Held, charitable.) 

(1915) 84 LJ Ch 825 ' 826) : (1915) 2 Ch 284 
(289), In re Mariette. (Gift to Governing Body 
of School for building Fives Courts and also 
gift to Headmaster to provide for prize in school 
athletic sports.) 

(1929) 98 L J Ch 261 (264); (1929) 1 Ch 557 
(582 1 , In re Grove Grady. 'Trust for the benefit 
of animals if in its execution there is neces¬ 
sarily involved a benefit to public.) 

(1925) 1 Ch 362 (369) : 94 L J Ch 430, In re 
Gray. (Gifts for the purpose of promoting sports 
in the army.) 

(1787) 29 ER 1183 (1183) : 1 Cox 316, Turner v. 
Ogden. 

(1866) 35 L J Ch 345 (347) : LR 1 Eq 585, Hoare 
v. Osborne. (A gift for ever for the reparation 


of the monuments in the Abbey is for the public 
benefit.) 

(1767) 27 E R 422 (422): Amb 651, Jones v. 
Williams. (Bequest of £i,000 by sale of lands, 
to be applied in water works for the use of the 
inhabitants of a town is public charitable use.) 
(1875) 44 L J Ch 766 (768) : L R 20 Eq 483, 
Attorney-General v. Webster. 

26. (1875) L R 6 P C 381 (396) : 24 W R (Eng) 
Dig i74, Yeap v. Ong. 

27. (1864) 55 E R 507 (508, 509) : 140 R R 289, 
Fowler v. Fowler. 

(1862) 54 E R 1132 (1133) : 10 W R (Eng) 657, 
Richard v. Robson. 

[See however 1941 Mad 188 (192) [AIR V 28] 
(DB). (It cannot be said that ex necessitate rei 
the offering of prayers at the grave can never 
be for the public benefit.)] 

28. (1871) 40 LJ Ch 640 ( 651 ):LR 12 Eq 
574, Cocks v. Manners. 

29. (1895) 64 LJ Ch 695 (701) : (1895) 2 Ch 
649 (656), In re Nottage. (Sport of yacht-racing.) 

30. (1925) 95 L J Ch 46 (47) : 1925 Ch 746, In 
re Porter. (By Masonic temple is meant a hall 
or building devoted to Masonic purposes which 
include ceremonial and business meetings and 
banquets.) 

31. 1956 Bom 81 (86) [AIR V 43 C 19]. (It was 
held that the deed did not create a public chari¬ 
table trust.) 

(’13) 40 Cal 192 (209). (Trust with a direction to 
the trustee to keep in repair testator’s grave and 
those of his wife and child is a perpetuity.) 

(’91) 14 Mad 1 (6) (DB). (Grant with an inten¬ 
tion to perpetuate the spiritual family of gran¬ 
tor’s guru.) 

(1944) 1944 App Cas 341 : (1944') 2 All E LR 60, 
Chichester Diocesan Fund A Board of Finance 

v. Simpson. . . • 

[A gift by a testator “for such charitable insti¬ 
tution or institutions or other charitable or 
benevolent object or objects as executors se ec 
— Held gift was void for uncertainty .J 
( 1 943) 1 Ch 332 : (1943) 2 All E L R 519, In re 

Corelli. (Gift to maintain house and contempts in 
perpetaity at Stratford-upon-Avon: House> o 

used as hostel by distinguished persons voting 
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Whether a particular charity was for the benefit of the public or not is a 
question of fact.(32) 

See also the undermentioned case.(33) 

4. Hindu law. —Before the passing of the Transfer of Property (Amendment) 

Act XX of 1929, the section did not affect any rule of Hindu law. (Section 2). But 

even under the Hindu law, a gift to a charity constituted an exception to the rule 3 

forbidding the accumulation l) or the tying up of property in perpetuity.(2) There was, 

however, this difference between the English law and the rules of Hindu law, namely, 

that the Hindu law made no distinction between a religious endowment having for its 

object the worship of a household idol and one which was for the benefit of th o*neneral 
'public. (3) 

The following were held to be gifts for charitable purposes under Hindu law : 

(1) a trust for the maintenance of an idol;(4) 

(2) a gift for the maintenance of a temple;(5) 

(3) payments to poor devotees:(G) 

(4) feeding of and payments to Brahmins;(7) 

(5) a gift to a ‘Sadavarat’;(8) 

(G) a gift for building a well and ‘Avada’(9) 

In the undermentioned case(10) caste feasts were held not to be for charitable 
or religious purposes. 

The amendment of S. 2 in 1929 renders this section applicable to transfers by 

Hindus, and the rules of Hindu law are abrogated so far as they are in conflict with 
this section. 


5. Muhammadan law. This section does not affect any rule of Muhammadan 
law (see S. 2) Independent of this section, however, the principle of this section has, 


town. No valid charitable bequest and failed 
for remoteness.) 

'■ 1860^ 36 L J Ch 147 (149), In re Riglev’s Trusts. 
(1805) 3*2 E R 947 (955) : 10 Ves Jun 522, Morice 
v. Durham. 

32. 1941 Mad 188 (192) [AIR V 28] (DB)* 

33 (1954) 1954-1 All E R 227 (229) : (1954) 1 
W L R 238, Re. Bagshaw ; Westminster Bank, 
Ltd. v. Taylor. (A charity founded as a per¬ 
petual charity can never come to an end even 
though its objects may be altered, and, indeed, 
its name may be altered, according to due 
process of law.) 

Section i8 — Note 4 

1. 1916 Cal 70 (73) [AIR V 3] (SB). 

\ (’06) 34 Cal 5(11, 1*2). 

2 p37) 41 Cal W N 1103 (HU) (DB). (The 
English rule of law which prohibits creation of 
perpetuities cannot possibly apply to gifts to 
idols in-this country or to permanent grants 
of money to be paid out of income of properties 
for the maintenance and worship of deities 
which must in the nature of things 'be perma¬ 
nent passing from generation to generation.) 
1914 Oudh 255 (259) [AIR V 1] (DB). (Rule of 
succession cannot be changed under the colour 
of fictitious endowment.) 

H’97) 25 Cal 112 (125). 

<’05) 1 Cal L Jour 605 (614). 

(’82) 4 Mad 200 (203) (DB). (Where the estate 


created was secular, though the motive was 
religious, it was held that it did not stand on 
the same footing with a religious endowment- 
grant to an idol.) 

[See also 1936 Cal 556 (561) [AIR V 23] : 63 Cal 
1098 (DB). (Gift to an idol or deity is not 
hedged in by same limitations and is not 
subject to same restrictions as a gift to human 
being or living person.) 

3. 1914 Oudh 255 (259) AIR V 1] (DB). (In the 
case of family idol the consensus of the whole 
family might give the estate another direction.) 

(’88) 12 Bom 247 (261) (DB). 

(’85) 9 Bom 169 (171) (DB). 

[See also (’81) 6 Bom 42 (50). (A trust for the 
maintenance of an idol is one for a public 
charitable purpose amongst Hindus.)] 

4. (’88) 11 All 8 (21, 22) (FB). 

[See also (’81) 6 Bom 42 (50).' 

5- (’01) 23 Bom 659 (664) (DB). 

(’84) 8 Bom 432 (451, 45S). 

6. (’84) 8 Bom 432 (451, 458). 

V. (’08) 12 Cal W N 1083 (1086) (DB). 

(’81) 6 Bom 24 (25) (DB). 

(’78) 4 Cal 443 (454) (DB). 

8. (’99) 23 Bom 659 (664) (DB'. 

( 93) 17 Bom 351 (353). (Gift to dhurm held in* 
valid.) 

9. (.’89) 14 Bom 1 (9, 10) (DB). 

10. 1924 Sind 140 (142, 143) [AIR V 11], 
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as seen in Note 2, been recognised by the Muhammadan law. Thus, a wakf( l) or a 
provision for accumulation for the benefit of charitable purposes(2) is not bad under the 
Muhammadan law, even though it may create a perpetuity. 

k wakf is defined in S. 2 sub-s. (l) of the Mussulman Wakf Validating Act, 
1913, as ‘‘the permanent dedication by a person professing the Mussulman faith of any 
property for any purpose recognised by the Mussulman law as religious, pious or 
charitable.” It is not necessary for the valid creation of a wakf that the term ‘wakf 
should be used in the document. It is enough if the intention to create a wakf is 
obvious.(3) On the other hand, where the real purpose of the deed is to gain legal 

recognition for a transaction which is invalid in law, the mere name and form of a- 
wakf would not validate it.(4) 


Before the passing of the Mussulman Wakf Validating Act, 1918, there was 
difference of opinion on the question whether a Muhammadan could create a valid 
ivakf in favour of himself, his family and descendants with an ultimate benefit in 
favour of the poor or other religious, pious or charitable purposes. In the undermen¬ 
tioned cases(5) it was held that in order to constitute a valid wakf there must be a 
dedication of property solely to the worship of God, or to religious or charitable 
purposes and that there is nothing in a settlement of property in favour of a person 
himself or his descendants any element of charity or religion. The decisions given 
below(6) took quite an opposite view and held that a provision even for one’s children 
and kindred, in perpetuity is a charitable and religious Act. The undermentioned 
cases(7) took a third view that if the condition of an ultimate dedication to a pious and 
unfailing purpose be satisfied, a wakf is not rendered invalid by an intermediate 
settlement on the founder’s children and their descendants. The benefits these persons- 
successively take, may constitute a perpetuity but that does not vitiate the settlement 
provided the ultimate charitable object be clearly designated. All these views were 
subsequently overruled by their Lordships of the Privy Council in a number of 


Section 18 — Note 5 

1. 1939 P C 185 (189) [AIR V 26]. (Successive 
future life-interests in favour of unborn persons 
are valid.) 

[See (’03) 25 All 236 (255) : 30 Ind App 94 (PC). 
(By the law of the Shia sect of Muhammadans 
as well as by that of the Sunni sect, a valid 
wakf can be created by will.)] 

[See also (’02) 24 All 190 (194) (DB).] 

2. (’10) 34 Mad 12 (18, 19) (DB). 

3. (1840) 2 Moo Ind App 390 (420, 421) (PC). 
1930 Oudh 32 (36) [AIR V 17] (DB). 

( 03) 25 All 418 (420) (DB). (Words purporting to 
effect a transfer may, when read together with 
the’surrounding circumstances, be sufficient to 
create a valid wakf. What is really essential for 
the creation of a wakf is -that the words of 
transfer should be direct, express and explicit.) 
(’99) 2 Oudh Cas 115 (131) (DB). 

[See also (’07) 31 Bom 250 (255) (DB). (A 
mental act, although afterwards sufficiently 
expressed in conduct, will not, unless clothed 
in appropriate words, create a wakf.)] 

4. (’05) 27 All 320 (324) : 32 Ind App 86 (PC). 

+ (’03) 5 Bom L R 624 (627, 628). (To be a true 
wakf the provisions of the document must be of 
a religious or charitable character.) 


(’75) 10 Bom HCR 7 (I4j. (Trying to keep up a 
family house in perpetuity.) 

[See also (1900) 1900 All W N 93 (94) (DR)- 
(Will making over property to the exclusive 
possession of A, one of several heirs cf testa¬ 
trix—A enjoined to perform certain acts for the 
benefit of souls of testatrix and her deceased 
daughter—Held, no wakf created—It was only 
an attempt to give to A under colour cf religi¬ 
ous bequest an interest in contravention of 
Mahomedan law.)] 

5. (’81) 6 Cal 744 (748) (DB). (10 Bom HCR 
7, followed.) 

(’75) 10 Bom H C R 7 (13). 

[See also (’83) 9 Cal 176 (ISO) (DB). 

6 . (’92) 20 Cal 116 (176, 177) (FB). (Per Ameer 
Ali, J.) 

(’92) 19 Cal 412 (434) (DB). 

7. (’89) 13 Bom 264 (274) (DB). 

(’81) 6 Bom 42 (53). 

[See also (’78) 3 Bom 84 (88) (DB). (Quaere— 
Whether wakf could be created for the purpose 
of merelv conferring a perpetual and ar> 
inalienable estate on a particular family, with¬ 
out an ultimate express limitation to the use 
of the poor or some other inextinguishable 
class of beneficiaries.)] 
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eases(8) and it was laid down that although a provision for family and descendants out 
of the grantor’s property is not inconsistent with the gift of it as a wakf . the Muham¬ 
madan law does not treat a gift to family, etc., per se as a good and valid waJcf. The 
wakf would be valid if the effect of the deed was to give the property in substance to 
charilable uses ; but would not be valid if the effect of it was to give the property in 
substance to the grantor’s family and descendants under the name of charity.(9) 


The abovementioned decisions disabled a Muhammadan from making a settle¬ 
ment for or in favour of his family, children and descendants or what is known as 
wakf.alal-aulad in the Muhammadan law. In order to remove this disability the 
Mussalman Wakf Validating Act, VI of 1913. was passed. The Act is entitled “an Act 
to declare the rights of Mussalmans to make settlements of property by way of wakf 
in favour of their families, children and descendants.” Sections 3 and 4 of the Act 


provide as follows : 


“3. It shall be lawful for any person professing the Mussalman faith to create a wakf 
which in all other respects is in accordance with -the provisions of Mussulman law, for the 
following among other purposes : 

(a) for the maintenance and support wholly or partially of his family, children or 

descendants, and 

(b) where the person creating a wakf is a Hanafi Mussalman, also for his own maintenance 
and support during his lifetime or for the payment of his debts out of the rents and 
profits of the property dedicated : 


Provided that the ultimate benefit is*in such cases expressly or impliedly reserved for the 
poor or for any other purpose recognised by the Mussalman law as a religious, pious or charitable 
purpose of a permanent character. 

“4. No such icakf shall be deemed to be invalid merely because the benefit reserved therein 
for the poor or other religious, pious or charitable purpose of a permanent nature is postponed 

until after the extinction of the family, children or descendants of the person creating 
the wakf” 


The Act in effect restored the third view, which was overruled, to its original 
value.(10) It had however, no retrospective effect and the rule laid down by the 
Privy Council decision in Abdul Fata v. Rasamaya( 10a) and other decisions taking 
that view continued to be applied to icakfs created before the passing of the Act.(11) 
The Mussalman Wakf Validating Act, XXXII of 1930, was, therefore, passed to give 
retrospective effect to the Mussalman Wakf Validating Act, 1913. 


8 . 1916 P c 86 (87) [A I R V 3} : 44 Ind 
App *21 : 40 Mad 116. 

(’05)‘27 All 3*20 (3*24) : 32 Ind App 86 (PC). 

(’01) *23 All ‘233 (24*2) : ‘28 Ind App 15 (PC).' 

(’94) ‘2*2 Cal 619 (634) : 2*2 Ind App 76 (PC). 

(’93) 17 Bom 1 (4) : 19 Ind App 170 (PC). (17 
Cal 498 (PC), followed.) 

(’89) 17 Cal 498 (511) : 17 Ind App 28 (PC). 

9. See also the following cases of the High 

Courts : 

(’90) 13 Mad 66 (73) (SB). 

*(’98) 20 Cal 116 (208' (FBI. 

(’ll) 33 All -400 (4131 (DB). 

(TO) 34 Mad 12 ( 18 ) (DB) 

(’09)81 All 186 (147, 148) (DB). 

(’08 11 Oudh Cas 48 (56) «DB» 

(’06) *28 All 633 (636, 637) (DI3). 

COG) 8 Bom Ij It *245 (250). 

(’06) 4 Cal L Jour 442 (455) (DB). 

(’03) 5 Bom L R 624 (6*27). 

(’03) 30 Cal 666 (676) i DB). 

(’0*2) 24 All 257 (27*2, 273) (DB). 

(’97) 19 All * 2 ll (214) (DB). 


(’96) 1896 Pun Re No. 84, p. *263 (266) (DB). (22 
Cal 619 (PC), followed.) 

*(’91) 18 Cal 399(412) (DB). (A valid wakf must 
be in favour of a religious or charitable pur¬ 
pose, although there may be a temporary inter¬ 
mediate application of the whole or part of the 
benefits thereof to the appropriator’s family and 
the dedication must not depend upon an un¬ 
certain contingency, such as the possible extinc¬ 
tion of the appropriator’s family.) 

(’82) 9 Cal L R 66 (75). 

[See also (’05) 2 All Jour 519 (537, 538) (DB).] 

lO. 1930 All 169 (L73) [AIR V 17] : 52 All 368 
(DB). (Where objects of endowment are clear, 
fact that no defined portion of property or 
specified amounts of usufruct have been dedi¬ 
cated would not invalidate a wakf.) 

lOa. (94) *22 Cal -619 (631) : 22 Ind App 76 
(PC). (Attempted family settlement in perpe¬ 
tuity — Ultimate but illusory gift for religious 
purposes—Held, invalid wakf.) 

1 1.+ 19*27 P C Ifl (192) [A I R V 14]; 9 Lah 
203 : 64 Ind App 372. 
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Ifc has been held in the undermentioned case(l2) that the definition of waif 
m Act VI of 1913 would cover not only objects which are charitable but also those 
which are religions or pious. A contrary view has, however, been expressed in a 
decision of the High Court of Madras,(13) where it was observed by Beasley, C. J.: 

u t 0U1 ’ no chan S e * n ^ aw was brought about with regard to the purposes, namely, 

religious, pious ot charitable.” Those purposes had always previously been recognised and this 

is perfectly clear from the Privy Council decision in Bamanadiian Chetiiar v. Vavn Levvni(U) 

and other cases and it is not right to say that the words “or charitable” really provide an 

a ternative to “religious and pious”...According to Lord Robertson the test must be the 

charitable use or uses; and even before Act VI of 1913, the purpose according to the decisions 

had to be religious or charitable. The words then were exactly the same as thev are now; and 

it appears to us that in all cases upon this point the charitable purposes of the gift have always 
been stressed as the important ones.” 


The Oudh Estates Act (1 of 1869) is a special Act affecting special class of 
persons i.e. Talukdars irrespective of the religion to which they belong. Section 18 of 
that Act deals with gifts for religious or charitable uses. Where under a wakf.alal. 
aulad executed by a Muhammadan Talukdar an insignificant portion of the income of 
the property is to be used for certain religious purposes and the rest of the income is to 
be used for the benefit of the wakif and hi3 descendants from generation to generation 
and it is only when the line of the wakif is completely extinct that the whole of the 
income could be utilised for charitable or religious purposes such a wakf cannot be 
considered to be for religious or charitable purposes within the meaning of S. 18 of 
the Act though in theory it may vest the property in God Almighty.(15) 


6. Transfer to several objects some of which fail.— A trust for charity 
does not become void because it is incorporated in a deed of transfer which, in respect 
of other interests created thereby, is void by reason of perpetuity.(l) The portion of 
the deed relating to other interests will be rejected and effect will be given to the 
portion creating a trust in favour of the charity.(2) 

Where a fund is given to charity as well to other objects and it is possible for 
the Court to ascertain how much is required for one object and how much for another 
it will direct an enquiry. But where that is not possible the fund will be divided 
squally among the different objects on the principle of ‘‘equality is equity” and the 
portion declared to be bad will go to the residuary estate of the donor. (3) 


1922 P C 107 (111) [AIR V 9] ; 49 Cal S20 : 49 
Ind App 153. 

1916 P C 86 (87) [AIR V 3] : 40 Mad 116: 44 Ind 
App 21. 

1918 All 2 (4, 6) [AIR V 5] : 41 All 1 (DR). 

1914 Rom 109 (110) [A I R V 1] : 39 Rom 563. 

12. 1930 Rom 191 (195) [AIR V 17] : 54 Rom 
358. 

1 3, 1935 Mad 29 (31) [AIR V 22] : 58 Mad 204 
(DB). 

14. 1916 PC 86 (87): [AIR V 3] : 40 Mad 
116 : 44 Ind App 21. 

15. 1962 S C 1722 (1729) (Pr 12) [A I R V 49 
C 241] : ILR (1962) 2 All 869 : 1 S C R 20. 

Section 18 — Ncte 6 

1 . (’03) 5 Rom L R 624 (632). 

[See also 1937 PC 4 (8) [AIRY 24]: 64 Ind App 5 : 
ILR (1937) All 3. (Trust deed attacked, as many 


of the provisions were invalid under Ss. 14, 16 
and 17, Transfer of Property Act — Entire deed 
not to be rented as nullity —Suit for construing 
the deed aud for having its valid provisions 
applied is proper remedy.)] 

194 1 Mad 188 (i92) [AIR V 28] (DR). (Even 
where questions may arise under Ss. 14, 16 or 
17 in connection with certain dispositions in 
favour of private persons, nevertheless an attack 
on the trust deed on such grounds cannot be 
made except in a suit for administration of the 
trust or the assets belonging to the person "ho 
made the dedication or created the trust.) 

2. (’81) 7 Cal L R 241 (245, 246). 

(’03) 5 Rom L R 624 (632). 

3. (1866) 36 L J Cb 147 (149), Be Bigley 3 

(1866^ 35 L J Cb 345 (347) : L E 1 Eq 595, 
Hoare v. Osborne. 
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19 . Where, on a transfer of property, an interest therein is created 
Vested interest. in favour of a person without specifying the time when it 
is to take effect, or in terms specifying that it is to take effect forthwith or 
o n the hap pening of an event which must happen, such interest is vested, 
unless a contrary intention appears from the terms of the transfer. 

A vested interest is riot"defeated by the death of the transferee before 
he obtains possession. 

Explanation. — An intention that an interest shall not be vested is not 
to be inferred merely from a provision whereby the enjoyment thereof is 
postponed, or whereby a prior interest in the same property is given or 
reserved to some other person, or whereby income arising from the property 
is directed to be accumulated until the time of enjoyment arrives, or from a 
Provision that if a particular event shall happen the interest shall pass to 
another person. 

Synopsis 


1. Analogous law. 

2. Section does not affect rules of Muham¬ 

madan law. 

3. Hindu law. 

4. Scope of the section. 

5. “Or in terms specifying that it is to take 

effect forthwith.” 

6 . “On the happening of an event which 

must happen.” 


7. “Unless a contrary intention.trans¬ 

fer.” 

8 . Vested interest is transferable and herit¬ 
able. 

9. Postponement of enjoyment. 

10. Direction to accumulate. 

10a. Condition subsequent. 

11. Provision for giit over is not proof of 

intention to the contrary. 

12. Power of appointment. 


1. Analogous law. — Section 119 of the Indian Succession Act, 1925, 
'Corresponds to this section and runs as follows : 

“119. Where by the terms of a bequest the legatee is net entitled to immediate possession 
of the thing bequeathed, a right to receive it at the proper time shall, unless a contrary intention 
appears by the will, become vested in the legatee on the testator’s death, and shall pass to the 
legatee’s representatives if he dies before that time and without having received the legacy, and 
in such cases the legacy is from the testator’s death said to be vested in interest. 

Explanation .—An intention that a legacy to any person shall not become vested in interest 
in him is not to be inferred merely from a provision whereby the payment or possession 
of the thing bequeathed is postponed, or whereby a prior interest therein is bequeathed to some 
other person, or whereby the income arising from the fund bequeathed is directed to be 
accumulated until the time of payment arrives, or from a provision that, if a particular event 
shall happen, the legacy shall go over to another person. 


Illustrations 


(1) -4 bequeaths to B 100 rupees, to be paid to him at the death of C. On J’s death the 
legacy becomes vested in interest in B, and if he dies before C, his representatives are 
entitled to the legacy. 


(2) A bequeaths to B 100 rupees, to be paid to him upon his attaining the age of 18. 

On -rl’.s death the legacy becomes vested in interest in B. 

(3) A fund is bequeathed to A for life, and after his death to B. On the testator’s death 

the legacy to B becomes vested in interest in B. 

(4) A fund is bequeathed to A until B attains the age of 18 and then to B. The legacy to 

B is vested in interest from the testator’s death. 


(5) /I bequeaths the whole of his property to hi upon trust to pay certain debts out of the 
income, and then to make over the fund to C. At A's death the gift to C becomes 
vested in interest in him. 
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(6) A fund is bequeathed to A, B and C in equal shares to be paid to them on their 
attaining the age of IS, respectively, with a proviso that, if all cf them die under the 
age of IS, the legacy shall devolve upon D. On the death of the testator, the shares 
vested in interest m 5 and C, subject to be divested in case, A, B and C shall all 
die under 18, and, upon the death of any of them (except the last survivor) under the 
age of IS, his vested interest passes, so subject, to his representatives.” 

2. Section does not affect rules of Muhammadan law. _By virtue of 

the last paragraph of S. 2, this section, on account of its being in the second chapter, 
does not atiect any rule of Muhammadan law. In Abclul T Vahid Klian v. Nuran Bi (1) 
it was held by the Privy Council that a vested remainder after a life.estate i 3 not 
recognised by Muhammadan law. In Umesli Chunder v. Zaliur Fatima{2) it was, 
however, held by the Privy Council that an interest in the nature of a vested remainder 
created by a Muhammadan is attachable in execution. In Ajmad Khan v. Ashroff 
Khan( 8) the creation of a life-interest was held valid under the Muhammadan law. 
As regards the Indian High Courts themselves there is a difference of opinion on the 
question arising on the interpretation of the Privy Council decisions.(4) In the under¬ 
mentioned case(5) it was held that the principle of vested remainders can be applied 
to the Talukdars of Oudh, though Muhammadans, in respect of the taluqdari property 
by virtue of S. 19 of the Oudh Estates Act (1 of 1869). Sections 8 and 4 of the 
Mussalman Wakf Validating Act (6 of 1918) recognise in the case of wakfs » vested 
remainders. 

It has been held that it is open to a Shia Muhammadan to create a vested 
remainder in favour of an unborn person provided that life estates are created in 
favour of persons in existence.(6). 


3. Hindu law.—The last paragraph of S. 2, as it stood prior to the amend¬ 
ment of 1929, provided that nothing in this chapter should be deemed to affect any 
rule of Hindu law also. But the rules of Hindu law did not differ from most of the 


Section 19 — Note 2 

1. f’85) 11 Cal 597 .(606, 608) : 12 Ind App 91 
(PC). 

2. (’91) 18 Cal 164 (177) : 17 Ind App 201 (PC). 

3. 1929 P C 149 (151) [AIR V 16] : 4 Lack 305 : 
56 Ind App 213. 

1939 Pat 406 (408) [AIR V 26]. (Limited estate, 
when created by contract is not repugnant to 
Muhammadan law.) 

4. PLD 1955 Lah 516 (520). (Gift, of land to 
13 and on her death to M held invalid according 
to Muhammadan law.) 

(’54) ILR (1954) Mys 212 (217): AIR 1955 N U C 
(Mys) 705. (Property bequeathed to A after the 
life interest created in favour of H is not invalid 
under Muhammadan law.) 

1988 Oudh 51 (53, 54) [AIR V 25] : 13 Luck 713 
(DB). (Limited interests can be created under 
Muhammadan law.) 

1933 Bom 324 (328, 330) [A I R V 20] : 57 Bom 
737 (DB). (Sunni law—Per Beaumont, C. J.: 
vested remainder valid; Per Rangnekar, J. not 
valid.) 

(’26) 98 Ind Cas 522 (523) (DB) (All). (Assumed 
valid.) 

1922 Oudh 93 (94) [AIR V 9] : 24 Oudh Cas 321. 
(Shift law permits the creation of life-estates 


with a remainder akin to that of a vested re¬ 
mainder in English law, but the remainderman 
must be in existence on the date of gift.) 

(’ll) 36 Bom 214 (251, 252). (Shiah law—Vested 
remainder not valid.) 

(’09) 2 Ind Cas 865 (868) (All). (There }* 
nothing unlawful or against public policy in 
allowing a Muhammadan by a compromise to 
carve out of land a life-interest for one person 
and to give the vested remainder to another.^ 
f (’08) 32 Bom 172 (177) (DB). (Shiah Jaw- 
Vested remainder is valid.) 

(’07) 9 Bom L R 295 (302). (Vested remainder 
recognised neither under Sunni ncr Shiah law 
—Life estates are recognised under the latter., 
(’88) 13 Bom 264 (275) (DB). (A donee under a 
gift of life-interest takes as a rule an absolute 
estate.^ 

[See also (TO) 34 Bom 604 (612). (Whether a 
Muhammadan can validly make a gift of a 
vested remainder doubted.)] 

5. 1933 Oudh 439 (444, 445) [A I R V 20] : 8 
Luck 602 (DB). 

6 . 1947 Bom 185 (187) [A I R V 34 C[58 : 

(1947) Bom 636. (1927 Rang 242 .AIR \ 1L 

and Mulla’s Muhammadan law dissented from. 
Ameer Ali and Tyabji on Muhammadan law 

.approved.) 
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Tules laid down in this chapter. In fact the English notions of vested interest had vested 
remainder had been applied to transaction by Hindus, even before the passing of this 
Act.(l) A gift to an unborn person was, however, void under the Hindu law’ and in this 
respect differed from the rule laid down in S. 18 of the Act. This principle was modified 
by the passing of the Hindu Disposition of Property Act (15 of 1816) and by the Hindu 
Transfers and Bequests (City of Madras) Act (8 of 1821) and the Madras Hindu 
Transfers and Bequests Act (Madras Act 1 of 1814) thus bringing the law into line 
'with rules laid down in this chapter. The saving of Hindu law rules from the 
operation of this chapter w’as thus rendered unnecessary and was consequently repealed 
by S. 8 of the amending Act 20 of 1928. This section will, therefore, now directly 
apply to transfers by or in favour of the Hindus. 


4. Scope of the section. —This section and the corresponding S. 119 of the 
Succession Act, 1925, give expression to the English notion of vested inerests and make 
it the law T of the land except in the case of Muhammadans.(1) A vested interest is an 
immediate right , as distinguished from a right which may come into existence in the 
future. The immediate right may be either a right of present enjoyment or a right of 
Suture enjoyment. In JSashi Kantha v. Promodc Cliandra{ 2) their Lordships of the 
Calcutta High Court pointed out the distinction between a vested interest and a contin¬ 
gent interest in the following words : 


“An estate or interest is vested, as distinguished from contingent, either when enjoyment 
of it is presently conferred or when its enjoyment is postponed the time of enjoyment will 
certainly come to pass; in other words, an estate or interest is vested when there is an imme¬ 
diate right of present enjoyment or a present right of future enjoyment. An estate or interest is 
contingent if the right of enjoyment is made to depend upon some event or condition which may 

cr may not happen or be performed;.in other words an estate or interest is contingent 

when the right of enjoyment*is to accrue, cn an event which is dubious or uncertain.” 

See also the following cases.(8) 

This section deals with the question under what circumstances a person obtains 
a vested interest or immediate right on a transfer of property. It provides that unless 
a contrary intention appears from the terms of the transfer , a person gets a vested 
interest when it is created in his favour — 


(1) without specifying the time w’hen it is to take effect, or 

(2) in terms specifying that it i3 to take effect forthwith, or 

(8) in terms specifying that it is to take effect on the happening of an event 
which must happen. 

It will be noticed that the test to fin l out whether an interest is vested or other¬ 
wise, is the intention of the person creating the interest. Such intention must, however, 


Section 19 — Note 3 

1. 1983 Oudli 439 (445) [A I R V 20] : 8 Luc 
GO- i DBk 

1920 Mad 783 (785) ‘AIR V 7] (DB). 

Section 19 —Note 4 

1 . 1957 S C 255 (261) [A I R V 44 C 36 1 : 19; 
S C R 77. (Where the' question is whether tl 
interest of a person under a deed of trust is 
vested as opposed to contingent interest the 
the determination of the question has to 1 
guided generally bv the principles recognise 
under Ss. 19 and 21 T. P. Act and Ss. 119 ar 
120, Succession Act.) 

1933 Oudh 439(441)[AIR V 20]: 8 Luck G02^DI 


2. 1932 Cal 600 (609) [A I R V 19] : 59 Cal 859 
(DB). 

Also see S. 21 Note 3. 

3. 1965 Mad 193 (194, 195) [AIR V 52 C 68] ; 
ILR (1965) 1 Mad 41 (DB). 

1951 IIvd 185 (189) [AIR V 41 C 611 : ILR (1954) 
Hvd 250 (DID. 

1933 Mad 885 (886^ [AIR V 20] (DB). (The ordi¬ 
nary distinction between vest d and contingent 
interest consists in the nature of the event or 
condition on which the donee should take pro¬ 
perty. If the event is such which must hap¬ 
pen, the interest is vested—If the event may or 
may not happen the interest is contingent.) 
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be gathered from the language employed by the grantor in the grant, giving the plain 
and natural meaning to the words employed by him.(4) The document must be 
construed as a whole, giving attention to every provision therein.(5) In cases of doubt, 
the rule is to so construe the document, if possible, as to lean to vesting.(6) ‘‘It has 
long been an established rule for the guidance of the Courts of Westminster,” taid 
Lord Chief Justice Best in Duffield v. Duffield,(l) 


“in construing devises, that all estates are to be kolden to be vested, except estates in the 
devise of which a condition precedent to the vesting is so clearly expressed that the Courts 
cannot treat them as vested, without deciding in direct opposition to the terms of the will. If 
there be the least doubt, advantage is to be taken of the circumstance occasioning that doubt; and 
what seems to make a condition is kolden to have only the effect of postponing the right of 


possession.” 


See also the following cases.(S’ 

A vested interest is not the less so, because it might not be of any value when it 
actually falls into possession. Thus, where a residuary legacy was given to B after 
payments of the debts of the testator, it was held that B got a vested interest 
in the legacy though there might not remain any balance after the payment of 
the debts. (9) 

This section does not apply unless there is a transfer of property.(10) 


Where an estate is to vest in a person on fulfilment of certain conditions, strict 
compliance is necessary before the party claiming the estate under the instrument can 
assert that he has become the owner of the estate.(ll) 


4 . 1957 S C 255(261) [AIR V 44 C 36] : 1957 
S C li 77. 

1923 P C 149 (151) [AIR V 16] : 4 Luck 305 : 56 
Ind App 213. 

1967 Guj 161 (165) [AIR V 54 C 31] (DB). 

1965 Mad >93 (194, 195) [A I R V 52 C 68] ; ILR 
(1965) 1 Mad 41 (DB). 

(’60) ILR (1960) Ker 1119 (1120) (DB). 

5 . 1957 S C 255 (261) [A III V 44 C 36] : (1957) 
SCR 77. (Question is one of intention to be 
gathered from a comprehensive view of all the 
terms of a document.) 

1928 P C 35 CV7) [AIR V 15]. 

1967 Guj 16i (165) [AIR V 54 C 31] (DB). 

1965 Mad 193 (194, 195) [AIR V 52 C 68] : ILR 
(1965) 1 Mad 41 (DB). 

(’57) I L R (1957) Ker 822 (825) (DB). (Mother 
settling property on daughter. -Settlement deed 
prohibiting encumbrances by daughter and also 
directing that the property should devolve in 
the male line of daughter’s children—Estate 
obtained by daughter is a life estate—Intention 
of settlor is to give the properties to the grand¬ 
sons through the daughter as a vested remainder.) 

6 . 1957 S C 255 (261) [AIR V 44 C 36] : 1957 
S C li 77 

(’63) ILR(1963) Mad 512 (516). (Settlement deed 
by A—Settled property to be enjoyed by A her¬ 
self for life—After that her son T* and bis wife 
without powers of alienation—After them A’r- 
grandsons to enjoy the income without power of 
alienation — After their life time issues of R 
and M to take the property absolutely- No pro¬ 
vision in the deed that R and M were to take 
a joint estate with right of survivorship inter 
se or that their issues should take only after 
the lifetime of the survivor among R and M — 


R and M took as co-tenants and the remainder 
in the interest which each had vested in his 
issue—Death of M before R—M’s son is entitled 
to possession of what his father enjoyed im¬ 
mediately after the death of M.) 

1960 Puuj 257 (260) [A I R V 47 C 89]: ILR 
(1958) Punj 1852. 

(1855) 24 L J Ch 505 (507) : 20 Beav 205 : 52 
E R 581 : 3 W R (Eng) 341, Brockle Bank v. 
Johnson. 

7 . (1829) 4 E R 1334 (1338) : 3 Bli (N S) 260 ? 
1 Dow & Cl 268. 

8. 1967 Guj 161 (164,165) [AIR V54C31](DB). 
1965 Mad 193 (194, 197) [AIR V 52 C 68] : I L R 

(1965) 1 Mad 41 (DB). 

1935 Mad 865 (866, 867) [AIR V 22]. ((1829) 4 
E R 1334, followed.) 

(1904) 2 Ch 95 (103,104): 73 L J Ch 742 : 90 
L T 748, In re Wrightson ; Battie Wrightson v. 
Thomas. 

0926) 95 L J Ch 172 (175): 1926 Ch 223 : 134 
L T 367, Blackwell v. Blackwell. 

9. f 1931 Pat 76 (77) [AIR V 18]. 

10. 1947 Pat 7 (10) [AIR V 34 C 3] (DB). (Com¬ 
promise arrangement held did not constitute 
transfer of property.) 

1943 Bom 7 (9) [AIR V 30] (DB). (Deposit of 
money in a company in the name of depositor 
and his wife B — Deposit receipt reciting that 
A was the owner and B was to get it after As 
death —Contention that there was a gift b} * 
to B and B took vested interest under 19 
Held there was no transfer and hence no gilt 
Section 19 therefore was not helpful.) 

1 1. 1954 Hvd 185 (189) [AIR V 41 C 61] : IRR 
(1954) Hyd 250 ^DB). 
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5. “Or in terms specifying that it is to take effect forthwith. 0 — Where 
a transfer is made to A ‘‘when” or ‘‘if” he shall attain a particular age the words 
“when” or‘‘if” will, unaided by context, show that A was given only a contingent 
interest (see Note 8 on S. 21). But the words may be so controlled by other expressions 
as to show that the grantor’s intention is merely to postpone the enjoyment and not 
the vesting of the interest itself.(1) In such cases the interest will be a vested one and 
not contingent. Thus, where X, by will, directed the trustees to divide the estate 21 
years after the testator’s death into certain shares and give one such share to his wife, 
and stated that such share siioidd vest in her at the date of his death , it was held bv their 
Lordships of the Privy Council that she took a vested estate, though postponed in 
possession for 21 years.(2) 

Illustrations 


(1) A bequest was made to A and B when they shall attain ‘21 years of age, and in the 
meanwhile the property was given to trustees to hold it for the benefit of A and B. It was held 
that the grant to trustees for the benefit of A and B indicated a vesting of the property in A 
and 29.(3) 

(2) A gift was made to A “provided he lives to attain the age of 21 years.” It was held that 
the word “provided” was a technical word indicating a condition subsequent, and that conse¬ 
quently A obtained a vested interest.(4) 

(3) A trust deed provided that the trnsteee should hold a fund for the use and benefit of A 
and B to be “made over” to them on their attaining 21 years of age. It was held that the words 
“to be made over” were more consistent with the postponement of a vesting in possession of that 
which is vested in interest than with the postponement of the vesting in interest itself. ( 5 ) 


6. “On the happening of an event which must happen.” — The death of 
a person is a certain and not an uncertain event.(I) It is an event which, in the case 
of every person, must happen. Thus, where a transfer is made to A for life and then to 
£, B's interest is created on the happening of an event which muse happen, namely, 
A } s death. It is, therefore, a vested interest.(2) Where the income of a fund was given 


Section 19 — Note 5 

1. 1957 S C 255 (263) [AIR V 44 C 36] : 1957 
a C R 77. 

(1802) 82 ER 171 (171): 7 Yes 421, Branstrom v. 
Wilkinson. 

2. 1930 PC 7 (8) [AIR V 17]. 

3. (1802)7 Ves 421 (422): 32 E R 171, Bran- 
Btrom v. Wilkinson. 

4 . (1861) 54 E R 704 (705) : 29 Beav 455. 

(1855) 24 L J Ch 505 (507/. 52 E R 581 ; 20 Beav 
205. 

5. COD 28 Cal 621 (6331 : 28 Ind Ann 159 (PC)- 
|1931 Cal 651 (655) [AIR V 18] : 58 Cal 768. 
(1841) 66 E R 930 (931) ;11LJ Ch 49 : 1 Hare 

10, Lister v. Bradley, i Legacy payable to A 

when lie attains 21 is a vested intercut.) 

(78) 4 Cal 304 (313 U. 

- ^ 

Section 19 — Note 6 

L>55 rJC0) r - A1 Ii V 44 C 36] : 1957 

n C R 77. 

1260, [AIR V 47 C 83] : ILK : 1958) 
imOudh-iSl (45S) [AIR V HI]: 9 Luck 173 

(G09> [AIR V 19] : 59 Cal 859 i DB). 
lUB). a lSUu > lAIK V ] 2J = All -196 


1925 Mad 599 (602) [AIR V 12] (DB). 

1914 Mad 04 ( 66 ) [AIR V l] (DB). 

2. (’ll) 38 Cal 468 (472) : 38 Ind App 54 (PC). 

(1846> 4 Moo Ind App 137 (174) : 7 Suth W R 35 
(PC)). 

I960 Punj 257 (260) [AIR V 47 C 89]: ILR (1958) 
Punj 1852. (Property bequeathed to A, B and C 
in equal shares A and B not to alienate but to 
keep the property till their lives and for main¬ 
tenance —- Their shares to go to C after their 
death—C’s intersst is vested interest.) 

( 08 ) 1958-2 Mad L Jour 57 (57, 58). (Where by a 
Settlement deed husband settles his property on 
the wife for life and further provides that the 
sons horn to her by the settlor would thereafter 
take the property absolutely, the sons born to 
them after the execution of the settlement deed 
would get the vested remainder in the property.) 

1956 Trav-Co 107 (109) [AIR V 43 C 43] (DB). 
(Christian, governed by Travancore Christian 
Succession Act, 2 of 1092, dying intestate leav¬ 
ing behind his widow and sun — Son lias a 
vested interest even during lifetime of his. 
mother, subject to her life interest which 
terminable on death or remarriage.) 

1933 Mad 885 v«87) [AIR V 20] (DB). 

1929 Nag *29 -28, 2a) [AIR V ) 6 r i. 

1927 Lab 1G0 v 168) [AIR V 14'. 

1927 Nag 226 (229) [AIR V 14]. 



y 


advocate 
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to A for his life the corpus to be then divided and given to B , C and D it was held by 
the Privy Council that the date of the division of the corpus was a dies certus , namely 
the death of A % which in the course of nature must occur sooner or later, and that 
consequently B , C and D got a vested interest in the corpus, even before the death of 
^ 4 .( 3 ) Again, where a testator provided that A and B should get his property after his 
and his wife's death, it was held that A and B obtained under the will a vested 
interest.(4) Where A nominated B as one entitled to receive the provident fund of A 
in the event of As death, it was held in the undermentioned case(o) that B took a 
vested interest in the fund even before As death. 

The position would, however, be different where a transfer is made creating an 
interest in favour of B not merely in the event of As death but in the event of B 
surviving A. This latter event is not a certain event and B would take only a contin¬ 
ent interest which would become vested only if he survived A. (5a) This was the view 
taken by the High Court of Madras in Adams v. Mrs. Grayf 6) where Coutts-Trotter 


C. J., observed as follows: 

“If a bequest is to a person for life and after his death to his children, the bequest becomes 
vested in each child as and when he or she is born and the vesting is not postponed till the 
death of the life-tenant. The expression ‘after his death’ is taken to indicate merely the time 
when the gift over becomes reduced to possession and not the time when the right to such 
possession vests. The principle underlying this|rule is that no contingency is imported by the fact 
that the legacy is given after a life estate in the property bequeathed. As nothing is more certain 
than that every person who lives must die, the death of a life-tenant is an event not contingent 
but certain; and therefore a gift on the death of a life tenant is a bequest to take effect, not on 
a contingency but on an event certain to happen; and therefore the donees of the gift are held 
to obtainvested interest in it as and when they come into being. But if the bequest had been 
not merely after the death of the life tenant but to such of her children as may survive her or 
should be alive at her death, then clearly the condition of surviving or being alive at her deat 
would be a condition precedent to the vesting itself, and in such a case, therefore, no child t a 
does net so survive will acquire a vested interest in the bequest. The obvious princip 0 
underlying this rule of construction is that though the death of the life tenant is certain, sti 
it is by no means certain that the donee will survive the life tenant. And if, from the wor * o 
the gift the intention of the testator is clear that the persons taking should be only sue 
persons as survive or are alive on the death • of ;the life tenant, then it follows necessari y 
that it is a contingent gift, contingent upon the donee surviving the life tenant.” 

In the undermentioned cases,(7) however, where proper ty was given to A for 


1927 Bang 165 (166) [AIK V 14] : 5 Bang 145 

(’26) 98 Ind Cas 522 (523) (DB) (All). 

1925 All 389 (390, 391) [AIK V 12] : 47 All 496 
(DB). (Where under a compromise decree it was 
settled that A was to hold an estate till his 
death after which it was to go to B, held that 
the interest acquired by B under the decree was 
a vested interested.) 

1924 Mad SU (811) [AIK V 11] (DB). 

1923 Bom 415 (415) [AIK V 10] (DB). 

1919 Mad 768 (769) AIK V 6] (DB). 

1918 Mad 458 (459) (AIR \ 5j (DB). 

1918 Oudh 191 (192) ]AIR V 5] : 21 

312 (DB). , . 

(1900) 24 Bom 420 (423) (DB). 

(1896) 22 Bom 409 (414) (DB). 

(’85) 9 Bom 491 (507). 

(’81) 4 Mad 124 (127, 128) (DB) 

(1851) 4 De G A Sm 472 (4i7) : 64 

(316“vis an (316, 317) ; 33 E B 1004. 


Ind Cas 641 
: 59 Mad 855 


Oudh Cas 


E B 918 (920), 


[See also (’ll) 12 Ind Cas 546 (546) (DB) (Mad).] 

3. 1936 P C 285 (287) [AIB V 23". 

4. (’ll) 33 All 558 (559) (DB). (10 
(l’C), followed.) 

5. 1936 Mad 477 (479) [AIR V 23] 

(DB). 1 cQ 

5a. See 1936 P C 131 (133) [AIB V 23j I 59 

Mad 633 : 63 Ind App 224. 

1925 Mad 61 (62) [A I B V 12] (DB). .{To A to 

life then to her issue if they survived her 

Contingent estate becoming vested oni> 

survival.) , v r . T T . ir /nRl 

[Set also 1920 Bom 295 (296) jA I R ^ , 'j 

(Remainder to B made contingent on birtnc 
son to her before adoption by A 01 on ^ 
cf A without making adoption I» 
gent and not a vested remainder.). 

1937 Pat 247 (249) [AIR ) d 24 J f it 

6. 1925 Mad 599 (602) L AIR ^ 12J ( DB h 

7. 1934 Oudh 454 (455) L A I R \ -h • 

173 (DB). 
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life and after his death to B if he survived A, or to his heirs if he did not survive A, 
it was held that B took a vested interest and not a contingent interest, contingent on 
his surviving A. Unless it can be assumed in these cases that it was not the intention 
of the transferor to regard the survival as a condition precedent to B's acquiring the 
interest, the decisions cannot, it is submitted, be regarded as correct. 

An interest created in favour of a person to take effect after the expiration of a 
term of years , will be a vested interest, inasmuch as the expiration of the term is an 
event which must happen. Where a transfer was made for a term of years and then to 
trustees till A attained the age of 21, after which he was to enjoy the property, it was, 
accordingly held that A took a vested interest in the property even before the 
expiration of the term.(8) 

The attainment of a particular age is not a certain event which must happen 
and consequently a transfer to a person when he shall attain a particular age will give 
that person only a contingent interest. (See Note 8 on section 21.) 

A Hindu executed a deed of trust in respect of all his properties. The deed 
allotted specified properties to each of his two sons. It was provided that it was only 
after the discharge of all the debts of the settlor and the death of the settlor himself, 
that the trust would come to an end and the respective lots devolve on the son 3 . It 
was held by the Supreme Court that while though the settlor attached considerable 
importance to the liquidation of debts, yet there was nothing to show that he was 
apprehensive that the debts would remain undischarged out of his properties and it 3 
income and that he contemplated that the ultimate discharge of his debts to be such an 
uncertain event as to drive him to make the accrual of the interest to the sons under 
the deed to depend upon the event of the actual discharge of his debts that the interest 
which the sons took was a vested interest but the enjoyment of the income wa 3 
restricted till the liquidation of the debts.(9) 

7. “Unless a contrary intention.transfer.” — The burden of 

proving the contrary intention is on those that assert it, and the weight of the burden 
is aggravated by the elimination, in the explanation, of circumstances which might, 
apart from the explanation, be thought sufficient to discharge it.(l) 

See also Note 4. 


8. Vested interest is transferable and heritable.—-A vested interest, even 
though there is no present possession is a transferable interest in law/l) It can be 
attached and sold in execution of a decree.(2) It is also a heritable interest which will 


1934 Oudh 59 (61) [A 1 R V 21] : 9 Luck 378 
(LB). 

1925 All 389 (391) [AIR V 12] : 47 All 496 (DB). 

8. (1857 ) 76 E R 668 (673) : 3 Co Rep 16a, 
Boraston’s case. 

9. 1957 S C 255 (263) [AIR V 44 C 36] : 1957 
SCR 77. 

Section 19 — Note 7 

1. 1931 Cal 651 (655) [AIR V IS] : 58 Cal 768. 

Section 19 — Note 8 

1 * 1900 p unj 257 (260) [A I R V 47 C 89] : ILR 
^ Punj 1852. (Property bequeathed iu 
equal shares to A, B and C—A and B given 
Hio estates only — Their shares to go to Con 
thoir death C’s interest is a vested interest 
NNhich devolves on his heir in the event of 

4. T. P. 30. 


his death before A and B.) 

1H56 Trav-Co 107 (109) [AIR V 43 C 43] (DB). 
1937 Pat 163 (165) [AIR V 24] (DB). 

1937 Sind 306 (307, 308) [A I R V 24] : 31 Sind 
L R 506 (DB). 


1933 Mad 885 (887) [AIR V 20] (DB). 

1927 Lah 166 (168) [AIR V 14]. 

(’26) 98 Ind Cas 522 (523) (DB) (All). 

1925 All 389 (391) [AIR V 12] : 47 All 496 (DB) 
1923 Bom 415 (415) [AIR V 10] (DB). 

1918 All 115 (120) l AIR V 5] : 40 All 692 (DB). 

1918 Oudh 191 (192) [AIR V 5] : 21 Oudh Cas 
312 (DB). 

(’05) 1905 Pun L R No. 143, p. 499 (502) (DB) 
Also see S. 6, Note 6. 


2. 1947 Bom 185 (187) [AIR V 34] : ILR (1947) 
Bom 636. (Vested remainder.) 
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descend on the death of the owner of the interest to his heirs.(3) In the words of this 
section a vested interest is not defeated by the death of the transferee before he obtains 

possession!!) 


9. Postponement of enjoyment.—It has been seen in Note 4 that an interest 
may be vested though the enjoyment thereof is postponed. And the explanation makes 
it clear that from the mere provision for postponement of the enjoyment, it should 
not be inferred that the interest is not vested. In other words, the mere fact that a 
transferee is not entitled to immediate enjoyment does not necessarily make the 
interest a contingent one.(l) Thus, where a gift was made to A with a direction post, 
poning the enjoyment of it, it was held that the direction did not postpone the 

vesting.(2) 

But though the provision for postponement does not by itself prevent the 
vesting of property, such a provision cannot be said to be valid under all circumstances. 

Such a provision will be valid where— 

(1) the right of enjoyment is given in the meanwhile to some other person. 


or 


(2) the transferee is under the age of majority and the enjoyment is post, 
poned till he attains that age. 

The leading case on the point is Gosling v. Gosling,( 3) where Vice-Chancellor, 
Sir W .Page-Wood, made the following observations : 

“The principle of this Court has always been to recognise the right of all persons who. 
attain the age of 21 to enter upon the absolute use and enjoyment of the property given to- 
them by a will, notwithstanding any directions by the testator to the effect that they are not 
to enjoy it until a later age unless, during the interval the property is given for the benefit ot 
another. If the property is once theirs, it is useless for the testator to attempt to impose any 
fetter upon their enjoyment of it in full so soon as they attain 21. And upon that princip e 
unless there is in the will or in some codicil to it, a clear indication of an intention on the 
part of the testator, not only that his devisees are not to have the enjoyment of the property he 
has devised to them until they attain 25, but that some other person is to have tliat enjoy¬ 
ment, or unless the property is so clearly taken away from the devisees up to the time of their 
attaining 25, as to induce the Court to hold, that, as to the previous rents and profi ts, ‘here has 
been an intestacy.the Court does not hesitate to strike out of the will any direction that 

the devisees shall not enjoy it in full until t hey attain the age of 25 years. __. 

4. 1960 Punj 257 (260) [A I E V 47 C 89] : ILR 


1934 Oudh 454 (454) [AIR V 21] : 9 Luck 173 
(DB). 

1934 Oudh 59 (61) [A I R V 21] : 9 Luck 378 
(DB). 

1930 Rang 184 (185) [AIR V 17] (DB). 

1926 Mad 371 (373) [AIR V 13] (DB). 

3. 1936 Cal 802 (803) [AIR V 23] : ILR (1937) 1 
Cal 583 iDB). (Right of inheritance not affect¬ 
ed by death of the holder of vested interest 
before the termination of the prior interests.) 

1939 Nag 27 (28) [AIR V 26]. 

(’28) 109 Ind Cas 654 (654) (Lab). 

1927 Lah 166(168) [AIR V 14]. 

1927 Nag 226 (229) [AIR V 14]. 

1919 Mad 768 (769) [A I R V 6] (DB). (Rever¬ 
sionary interest turned into vested one by com¬ 
promise— Such interest does not pass by survi¬ 
vorship but by inheritance.) 

(’96) 22 Bom 409 (414) (DB). 

(’81) 4 Mad 124 (127) (DB). 


(1958) Punj 1852. 

1937 Pat 247 (249) [AIR V 24] (DB). 

1929 Mad 32 (33) [AIR V 16]. 

Section 19 — Note 9 

1. 1957 S C 255 (263) [AIR V 44 C 36] : 1957 

SCR 77 

1941 Rang 239 (240) [A I R V 28]. (Where ac- 
cording to the rules of Burma Oil Subsidiary 

Provident Fund the member’s money is hand¬ 
ed over to the trustees to be dealt with by 
them in accordance with those rules, and a 
subscriber relinquishes his right of complete 
control but nowhere is it suggested that the 
money ceases to be his property, a member has 
a vested interest in the deposits made by him.) 
1935 Mad 865 (866) [AIR V 522]. 

+ 1933 Mad 885 (886, 887) [AIR V 20] (DB). 

2 

1926 Mad 645 (646, - , _ 

1926 Mad 371 (373) [AIR \ 13J (DB). 

3. * (1859) 70 E R 423 (426) : 1S59 John 265. 


1933 Mad 885 (83b, v -uj v—/• 

. (’60) ILR (1960) Ker 1119 (1120, 1121) (DB). 
126 Mad 645 (646, 647) [AIR V 13. (DB). 
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See also the following case.(3a) 

The principles enunciated in Gosling s case have been followed in this country 
also. In Gosavi Shivgar v. Rivett CarnacX 4) where a testator constituted A as his heir 
but directed the trustees to hand over the properties to him when he should attain the 
age of 30, it was held by the Bombay High Court that the direction for postponement 
of enjoyment after the coming of age of the devisee must be disregarded. In Hussein . 
bhoy v. Ahmed BhoijX 5) where a testator gave an absolute gift to the legatee but 
directed that the property shall not be made over to him until he attained a certain 
age beyond the period of his majority, it was held following Gosling's case that the 
direction was inoperative after the legatee’s coming of age, as there was no gift of the 
right of enjoyment to any one else during the intervening period. Where a testator who 
died in the year 1896, bequeathed the whole of his property to his only son who had 
attained majority at the father’s death, but subject to the restriction that his enjoyment 
of the right should be postponed till the year 1900, it was held by the High Court of 
Calcutta that the son took a vested interest and that the restriction on the immediate 
enjoyment was repugnant and void.(6) In Enid Browne v. Florence Yoda MoodyX 7) 
where the income of a fund was to A for life, at -whose death the corpus was to be 
divided and given to B , C and D , it was held by the Privy Council that the mere 
postponement of distribution of the fund to enable the life tenant to enjoy the rent 
has never been by itself held to exclude the vesting of the capital. See also the under¬ 
mentioned cases.(8) 

10. Direction to accumulate. — An intention that an interest shall not be 
vested is not to be inferred from a direction to accumulate the income arising out of 
the property until the time of payment arrives. In Blease v. BurgliX 1) a testatrix 
gave her residuary estate to trustees to accumulate and to stand possessed thereof and 
of the accumulations in trust for all the children of J. B. other than A % and to be paid 
on attaining 23, with a gift over, in the event of the death of all the said children 
under twenty.three, jibe Master of the Rolls observed : 

“It does not appear to me that a gift in terms which import a present vested interest, with 

a postponed time of payment, is made contingent by a direction to accumulate till the time of 
payment arrives.” 


3a. (1894) 63 L J Ch 753 (756) : (1894) 3 Ch 
•204 (-208): 42 W R (Eng) 616: 71 L T 392. 
Re Johnston. (Gosling’s case, (1859) 70 E R 
423, followed.) 

4. (’88) 13 Bom 463 (468, 469) (DB). 

5. (’01) 26 Bom 319 (323, 324) (DB). 

6 . (’96) 24 Gal 44 (52), Lloyd v . Webb. 

741930 P C 285 (287) [AIR V 23] : 164 Ind Cas 

^ 9 ‘ 2 ; Lah 404 (407) [AIR V 14] : 8 Lah 181 

Un,). (Direction postponing payment held 

repugnant to c-tatc created unless the property 

Was given for the benefit of another in tho 
interval.) 

(1997 > 1 Cl “ 470 (474) : 70 L 3 Ch 296 : 96 L T 
500, In re Couturier; Couturier v. Shea. 

Requests payable as to part at 21, further part 


at 25, and the balance at 30 years of age—Each 
of the legatees upon attaining 21 is entitled 
to the payment of his legacy with the interme¬ 
diate interest of income, and that the legal repre¬ 
sentative of any legatee surviving the testatrix 
and dying before actual paymeut is entitled 
to the legacy or balance remaining unpaid of 
both income and principal.) 

(’05) 1 Cal L Jour 605 (612). (Gift of property to 
a person with a proviso that for 13 years the 
income of the property should be used for other 
purposes is valid—The gift to the person 
during the period of 13 years is limited one and 
becomes absolute on the expiry of that period.) 


Section 19 — Note 10 

1. (1810) 48 E R 1164 (1167) : 2 Beav 221 
L J Ch 226. 




468 [ S 19 N 10a Pt l] 


VESTED INTEBEST 


10a. Condition subsequent. — An interest may be vested though it may be 
defeated by a condition subsequent^ 1) In Umesh Chunder Sircar v. Mt. Zalioor 
Fatima, (2) where A granted certain land to his wife B on condition that if she had a 
child by him the grant should be taken as a perpetual mokurrari , but if she had no 
child by him the grant should be taken as a life mokurrari with remainder to X and 
Y , it w r as held by their Lordships of the Privy Council that the deed conferred on X 
and Y a vested remainder liable to be displaced in the event of a child being born to 
B. In the following Bombay case, where a testator bequeathed his estate to his wife 
for her life and on her death to his two sisters as owners, with a proviso that if a child 
was born to the wife, it was to be the owner of the properties, it was held that the 
two sisters took vested interest in the properties on the death of the testator which was 
liable to be divested by the birth of a child to the widow.(2a) In an Oudh case,(3) 
where a will provided that after the testator’s death certain property should go to B 
for life and on his death to B's male issue and on failure of such issue to D, the Privy 
Council case of Umesh Chunder was applied and it was held that D took a vested 
interest in the property. 


11. Provision for gift over is not proof of intention to the contrary.— 

The last part of the explanation states that an intention that an interest shall not 
be vested is not to be inferred merely from a provision that if a particular event 
shall happen, the interest shall pass to another person. So where property is given 
to the donee in clear words, the inclusion of a clause providing for the divesting of the 
property from the donee would not come in the way of the property being vested in 
him on the date of the gift.(l) In England, where property is transferred to A upon 
his attaining a particular age, and if he should die before attaining that age, then, to 
B , A would get a vested interest.(2) In such cases “it is considered that the words 
are introduced for the sole purpose of limiting the period when he is to take an 
indefeasible estate and not for the purpose of showing an intention of keeping him 
out of the enjoyment of the property till that particular event happens.’ (3) In the 
case of transfers of personal property it has been held in some cases that the provision 
for a gift over must be taken to indicate that the prior gift was only a contingent 
one.(4) In this country the distinction between real estates and personal estates does 


Section 19 — Note 10a 

X . 1941 Bang 239 (240) [AIR V 28]. 

[See also (1728) 24 KB 836 (837) : 2 P Wins 504 
(506), Taylor v. Johnson.] 

2. (’90) 18 Cal 164 (176) : 17 Ind App 201 (209) 

(PC). 

2a. 1950 Bom 289 (292, 295) [A I R \ 37 C 82] : 
I LB (1951) Bom 203 (DB). 

3. 1940 Oudh 184 (189) [AIR V 27]. 

Section 19 — Note 11 

1. 1914 Mad 64 (66) [AIR V l] (DB). 

2. (1683) 83 ER 614(615): 3 Lev 132, Edwards v. 

(l78-q n 28 U E R 1069 (1070): 1 Bro CC 181, Barnes 
v Allen. (Devise to wife for life— If she dies 
without issue living at her death to testator’s 
two brothers— They both died in the lifetime of 
the wife— The legacy was vested in both as joint 

(1920°90 L J Ch 499 (504), In re Astor; Astor v. 


Adams. (Phipps v. Ackers, 8 E R 539 followed 
—Affirmed in appeal in (1922) 91 L J Ch 277.) 
(1846) 67 E R 1036 (1038) : 5 Hare 567 : 16 L J 
Ch 185, Bull v. Pritchard. 

(1842) 49 E R 554 (559) : 11 L J Ch 338 : 5 Beav 
201, Davies v. Fisher. ((1830) 39 E R 78 not 
followed.) 

(1808) 103 E R 625 (626, 627) : 9 East 
do Wight v. Coudall. 

(1811) 104 E R 732 (734) : 14 East 601 
329, Doe de Hunt v. Moore. 

(1866) 36 L J Ch 258 (260) : 3 Eq 315 
(Eng) 120, Pearson v. Dolman. 

[See also (1840) 48 E R 1164 (1167) : 2 Beav 
221 : 9 L J (N S) Ch 226 : 50 R R 165, Blease 

v. Burgh.] 

3. (1831) 58 E R 254 (261) : 5 Sim 44, Phipps 
v. Williams. (Affirmed in Phipps v. Ackers, 8 

E R 539.) 

4. See (1830) 39 E R 78 (80) : 1 Rus & M 208, 
Yaudry v. Geddes. 


400, Doe 


13 R R 


15 W R 
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not apply, and by virtue of the explanation, it is clear that a provision for gift over 
will not reader the prior gift a contingent one.(5) Thus, where property is given to 
K for life and then to B, the mere fact that there is a provision that if R should 
pre-decease K , R’s heirs should take the property on K s death does not make the 
interest of R other than a vested interest.(5a) But if, in addition to the provision foi 
a gift over, the grantor uses words clearly showing an intention to create only a 
contingent interest, the intention will prevail and the interest created will only he a 
contingent one. Thus, where a testator gave his property to his son "to be a vested 
interest on his attaining 21” and provided that if he died before attaining that age 
the property was to go to his daughter, it was held that the words that the legacy 
should vest at 21 clearly indicated the testator’s intention to give his son only a 
contingent interest.(G) 

12. Power of appointment. — A power of appointment gives the donee of 
the power the right of disposition of the property of the donor of the power, ihe 
question arises as to whether any person can get a vested interest in the property 
before the exercise by the donee of his power of appointment. The general rule is 
that if the donor of the power indicates the class of persons or the individual who is 
to take the property in default of the exercise of the power by the donee thereof, such 
individual or class of persons take a vested interest in the property, which is liable 
to be divested by the exercise of the power subsequently.(l) In other words, the 
pendency of the power does not prevent the vesting of the property. But where there is 
no gift to an individual or a class, otherwise than as they might take by the execution 
of a power of appointment given to a third person, the individual or the class can 
take only by the execution and authority of the power. They do not take a vested 
interest from the time of the creation of the power.(2) In Lambert v. Thwaitesf 3) 
where a settlement was made to A for life and after her death amongst all or every 
of the children of the settlor in such shares and proportions as should be directed by 
the settlor, hereafter, and the settlor died without exercising the power, it was held 
as follows : 

“(1) The existence of a power of appointment does not prevent the vesting of the estate 
until, and in default of, execution of power. 

(2) An estate may be vested notwithstanding the pendency of such a power liable only to 

be divested by the execution of the power. 

(3) Where the power is so created that in terms nothing is given to any person or class 
of persons except through the execution of the power, the general principle is that if 
you can only ascertain from the terms of the power itself, those who arc intended to 


5. 1930 V C 7 (8) [AIR V 17]. 

1920 Mad 783 (780) [AIR V 7] (DB). 

i(’8i) 6 All 583 (597) (DB). 

(1879) 5 Cal 59 (63*. 

(’79)4 Cal 304 (313). 

5a. 1926 Cal 1175 (1170) [AIR V 13] (DB). 

6. (1810) 35 E R 855 (855) : 2 Mer 38 : 10 R R 
142, Cllunvill v. Glanvill. 

(1830) 58 E R 979 (981) : 7 Sim 628 : 5 L J (N S) 
Ch 122 : 40 R R 193 : 3 L J (N S) Ex 194 
ltuBsel v, Buchanan. 


Section 19 — Note 12 

1. (1857) 69 E li 1219 (1222) :3K& J 529 
Salisbury v. Denton. 

(1883) 31 WR (Eng) 945 (946) : 24 Ch D 244 
<249) : 53 L J Ch 52 : 49 L T 124, Wilson v. 
Duguid. 

(1807) 30 L J C P 218 (223) : L R 2 C P 511 
(522) : 10 L T 587 : 15 W R (Eng) 922, Bradley 
v. Cartwright. 

2. (1750) 28 E R 41 (4', 52) : 2 Ves Sen 01, 
Marlbrough (Duke) v. Godolphin (Lord). 

3. (I860) 35 L J Ch 400 (408, 410) : 2 Eq 151 
(155) : 14 LX 153 : 14 W R (Eng) 532. 
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be benefited, you must hold that the persons who are to take in default of appoint¬ 
ment are those who may take under the appointment. 

(4) The above principle does not apply when by the terms of the instrument itself the 
settlor or the testator himself declares whom he means to take in default of appoint¬ 
ment.” 

In the undermentioned Patna case(4) a will bequeathed property to A for life 
with remainder to B. A was also given a general power of appointment under which 
she could appoint her daughter’s sons to certain portion of the property. The question 
arose whether B took a vested interest on the death of the testator, during the 
pendency of the power. The High Court observed as follows : 

“The existence of a power of appointment would not prevent the vesting of the remainder, 
because where estates are subjected to a general power of appointment in the first taker with 
remainder over in default of such appointment, the power does not suspend the remainder from 
vesting.” 


20 . Where, on a transfer of property, an interest therein is created 
When unborn person acquires for the benefit of a person not then living, he 
vested interest on transfer for acquires upon his birth, unless a contrary inten 
his benefit. tion appear from the terms of the transfer, a vested 

interest, although he may not be entitled to the enjoyment thereof imme¬ 
diately on his birth. 

Synopsis 


1. Scope of the section. J 

2. Interest created for the benefit of. See , 

Note 3 on Section 13. 

3. “Unless a contrary intention appear from 

the terms of the transfer.” i 


4. Postponement of enjoyment. 

5. Rules of Hindu and Muhammadan law as 
to transfers for benefit of unborn persons. 

See Notes 5 and 6 on Section 13. 


1. Scope of the section. — Sections 18 and 14 deal with the restrictions, 
subject to which only, the creation of an interest in favour of an unborn person will 
be operative. Where an interest is validly created in favour of an unborn person, this 
section declares that such interest becomes vested in the unborn person, upon his bulk 
unless a contrary intention appears from the terms of the transfer.(l) In the under¬ 
mentioned case( la) where the donor transferred the property to his daughter s son .4 
and by the very transfer he directed that the property was to be enjoyed not onh >> 
A but also by other sons of the daughter who might be born to her before A attainet 
majority, it was held that such a case was covered not by the provisions of S. 18 ut 
by this section and as soon as another son was born to the daughter lie became enfcit ec 
to a moiety of the property under this section. (See also Section 18, Note 2.) 

Relinquishment of an interest in immovable property by a coparcener in a 
Mitakshara Joint Hindu family in favour of unborn sons is not a transfer of property 
Section 20 contemplates the creation of an interest on a transfer of pi.opeit\ toi^ >ene 
of unborn person. As S. 20 is not attracted, the release in ftV\oiu of pi isons_ 


4. 1937 Pat 163 (164) [AIR V 24] (DB). 

Section 20 — Note 1 

1. (’01) 28 Cal 621 (634, 635) *. 28 Ind App 159 


(PC). (Case of bequest.) 

1925 Mad 599 (602) [AIR V 12] (DB). (Do.) 

la. 1962 Mys 98 (100) [AIR V 49 C 3o]. 



CONTINGENT INTEREST 


[ S 211 471 


existence confers no benefit in law on the after begotten sons.(2) 

Section 19 lays clown the rule as regardr the vesting of interests created on 
transfers of property in general, while this section deals with the particular case of the 
cijeation of an interest in favour of unborn persons. 

2. Interest created for the benefit of. —See Note 3 on Section 13. 

3. “Unless a contrary intention appear from the terms of the 
transfer. ” - The rule that an unborn person in whose favour an interest has been 
created, acquires a vested interest on his birth, only applies where no contrary inten¬ 
tion appears from the terms of the transfer. Where, for instance, the transferor expresses 
his intention that the property should not vest in the unborn transferee until some 
time after his birth, or makes the vesting contingent on the happening of an uncertain 
event, the vesting will be postponed till the time specified arrives, or till the uncertain 
event happens.(1) In no case, however, can the vesting be postponed beyond the limits 
laid down by S. 14.(2) 

See also Notes on Sections 13 and 19. 

4. Postponement of enjoyment. —The vesting of an interest does not neces¬ 
sarily carry with it the right to enjoy such interest immediately. Hence an interest 
may vest in the unborn person as soon as he is horn, although he may not he entitled 
to the enjoyment thereof immediately on birth. See also Note 9 on Section 19. 

5. Rules of Hindu and Muhammadan law as to transfers for benefit 
of unborn persons. — See Notes 5 and G on Section 13. 


21 . Where, on a transfer of property, an interest therein is created 
Contingent interest. i n favour of a person to take effect orly on the happen¬ 
ing of a specified uncertain event, or if a specified uncertain event shall not 
happen, such person thereby acquires a contingent interest in the property, 
huch interest becomes a vested interest, in the former case, on the happen¬ 
ing of the event, in the latter, when the happening of the event becomes 
impossible. 


Exception. —Where, under a transfer of property, a person becomes 
entitled to an interest therein upon attaining a particular age, and the 
transferor also gives to him absolutely the income to arise from such 
interest before he reaches that age, or directs the income or so much 
thereof as may be necessary to be applied for his benefit, such interest is 
not contingent. 

Synopsis 


1. Analogous law. 

2. Section does not affect rules of Muham¬ 
madan law. 

3. Scope of the section. 

2. 196.3 A. mih Pra 177 (1 S31 [A 1 R V 52 C 47' * 
1 Lit (1965) Anclli Pra 771 (FB). 

Section 20 — Note 3 

1. 1948 Bom 188 (192) [A I It V 35 C 55] (DB). 


4. Contingent interest is a transferable in¬ 
terest. 

5. Contingent interest, if includes expectan¬ 
cies and mere possibilities. 

(What is given to an unborn person need not 
necessarily vest in him at his birth.) 

2. 1918 Bom 188 (197, 198) [A I R V 35 C 55] 
(DB). 
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10. Direction to do what the law enjoins fits a 

duty, if a contingency. 1 

11. Contingent interest when becorlaes 

vested. I 

12. Two or more contingencies. 1 

13. Exception. 

14. “Before he reaches that age.” \ 

15. “Or directs.” 

J 

1. Analogous law. —Section 120 of the Indian Succession Act, 1925, corres¬ 
ponds to this section and runs as follows : / 

“120. (1) A legacy bequeathed in case a specified uncertain event shall happen does not ?est 
until that event happens. 

(2) A legacy bequeathed in case a specified uncertain event shall not happen does not vest 
until the happening of that event becomes impossible. 

(3) In either case, until the condition has been fulfilled, the interest of the legatee is 
called contingent. 

Exception. —Where a fund is bequeathed to any person upon his attaining a particular 
age, and the will also gives to him absolutely the income to arise from the fund before he 
reaches that age, or directs the income, or so much of it as may be necessary, to be applied for 
his benefit, the bequest of the fund is not contingent.” 

2. Section does not affect rules of Muhammadan law. — Section 2 pro¬ 
vides that nothing in the second chapter of the Act shall be deemed to affect any rule 
of Muhammadan law. This section does not, therefore, affect any rule of Muhammadan 
law. Under that law contingent interests are not recognised.(1) Thus, a contingent 
interest cannot be the subject of a valid gift.(2) As to whether a vested remainder can 
be validly created under that law, see Note 2 on Section 19. 


6. “Specified uncertain event.” See Section 28, 
Note 7. 

7. Death, not an uncertain event, but sur¬ 
vival at death of another, is. 

8. Transfer to person at particular age. 

9. Transfer to persons‘then’ living after prior 
interests. 


3. Scope of the section. — This section defines what a contingent interest is 
and when such interest becomes vested. The words “is created in favour of a person to 
take effect only on the happening of a specified uncertain event,” etc., show that an 
estate or interest is contingent when the right of enjoyment is to accrue on an event 
which is dubious or uncertain.(la) Where a right accrues immediately but the enjoy¬ 
ment of the interest is postponed to a future day, the interest is vested and not contin¬ 
gent. (See Note 9 on S. 19). The test, therefore, to see whether an interest created is 
vested or contingent is to see whether there is an immediate right of present or future 
enjoyment, or whether the right itself is to accrue on the happening of an uncertain 
event.(1) The question is really one of intention to be gathered from a comprehensive 
view of all the terms of a document. Further, the Court has to approach the task of 
construction in such cases with a bias in favour of a vested interest unless the inten¬ 
tion to the contrary is definite and clear.(laa) 


Illustrations . 


( 1 ) A grant provided that on the 
Tanjore, his daughter, or fail in 

Section 2i — Note 2 

1. (’06) 28 All 342 (345) (DB). 

2. (’ll) 36 Bom 214 (226). 

(’ 66 ) 5 Suth W K 4 (19) (DB)/ 

Section 21 — Note 3 

1 a. 1965 Mad 193 (195) [AIR V 52 C 68 ] : I 
(1965) 1 Mad 41. 


death of the last surviving widow of the late Raja of 
g her the next heir, if any, should inherit t he property. 

1954 Hvd 185 (189) [A I R V 41 C 61] : I L R 
(1954) Hyd 250. 

1. 1932 Cal 600 (609) [A I R V 19[ : 59 Cal 859 
(DB). 

Also see S. 19, Note 4. 

Also see S. 23, Note 5. 

L R 1 aa. 1957 S C 255 (261) [A IR V 44 C 36 1 : 1957 
S C R 77. 
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It was held by their Lordships of the Privy Council tha>t until the death of the last 
surviving widow, the interest created in favour of the daughter was only contingent 
on her surviving the last widow.(2) 

(2) A testator bequeathed to A, B and C Rs. 1,000 each to bo paid to them on the occasion 

of their marriage. It was held that the gift was contingent upon their marriage taking 
place after the will came into effect. A and C married before the testator’s death and 
the contingency contemplated did not therefore happen, with the result that they did 
not. take the bequest. B married after the testator’s death, and on such marriage, the 
gift became a vested one.(3) 

(3) A transfer was made “to A for life, then to her adopted son ; if she dies without 

adopting anybody then to B and her sons.” B predeceased A. It was held that B 
obtained only a contingent interest the contingency being that A should die without 
making an adoption.(4) 

See also the undermentioned cases.(5) 

A provision as to provident fund money that if a member while in service 
should die or become insane the sum standing to his credit should be paid to certain 
persons, does not mean that his right to the money takes effect only if he does not die 
or become insane during service and hence his interest in the money is not merely a 
contingent interest^ 6) 

One of the features of a contingent interest is that if a person dies before the 
contingency disappears and before the vesting occurs, the heirs of such a person do not 
get the benefit of the gift.(7) 

Contingent interest does not necessarily require a prior interest for its 
support.(8) 

4. Contingent interest is a transferable interest. — It has already been 
seen in Note 5 on S. 5 that a contingent interest, not being a mere possibility, is a 
well recognised form of property which is capable of being transferred. Such a transfer 
would effectually pass to the transferee all the interest which the transferor possessed 
when the contingency happened and the interest vested in possession^ 1) 

2. 1936 p C 131 (133) [AIR V 23] : 59 Mad 633: 

63 lnd App 224. 

Also see S. 23, Note 5.: 

3. 1930 Bom 191 (199, 200) [AIR V 17] : 54 
Bom 358. 

4. 1920 Bom 295 (296) [AIR V 7] (DB). 

5. 1965 Mad 193 (194, 195) [A I R V 52 C 68] : 

ILR (1965) 1 Mad 41. (Partition deed between 
father A and son B giving A right to mortgage 
and lease but not to sell or gift — B to get A’s 
share in case of A not getting son by second 
marriage — A not marrying again — Held on 
construction, that A got only life estate under 
the deed and B was entitled to vested remainder.) 

1956 Mad 304 (304, 305) [AIR V 43 C 95]. (Suttle- 
i)i» nt in favour of wife in ease of disagreement 
between husband and wife — Interest of wife is 
contingent.) 

1944 Bom 196 (197) [AIR V 31]. (Bequest to 
testator’s wife for her lifetime and after her 
death to testator’s nephew if he remains 
obedient to her and renders service to her — 

Held, that the vesting was postponed till the 
death of the wife and was contingent upon his 
remaining obedient to her.) 

1936 Lah 1002 (1004) [AIR V 23] (DB). (Plot of 
land purchased by wife — Mutual agreements 


between husband and wife providing that hus¬ 
band would build house on the site and on 
consideration thereof would be entitled to live 
in house for his lifetime — Both husband and 
wife to have right of residence and on their 
death their daughter to inherit it — Agreements 
held to create contingent interest.) 

(’81) 6 Cal 421 (426, 428) (DB). (Gift to several 
sons with the proviso that if any one should die 
leaving no male issue, his share should go over 
to the others.) 

(1911) 38 Cal 327 (333). (Bequest to daughters 
• “when they will be married”—Held that having 
regard to other provisions in will, was not con¬ 
tingent on marriage which was an uncertain 
event.) 

6. 1941 Rang 239 (241) [AIR V 28]. 

7. 1957 S C 255 (263) [A I Ii V 44 C 36] : 1957 
SCR 77. 

8. I960 Cal 609 (615) [AIR V 47 C 167]. 

Section 21 — Note 4 

1.4 1921 P C 138 (144) [AIR V 8\ 

1967 Guj 161 (164) [AIR V 54 C 35] (DB). (Gift 
contingent on person’s surviving upto31-3-1987 — 
Interest in corpus of property not a spes succes¬ 
sion is). 
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But though a contingent interest can be made the subject of a valid transfer 
inter vivos it cannot be made the subject of a forced sale in attachment proceedings. The 
reason is that S. GO, sub-s. (l), cl. (m) of Code of Civil Procedure expressly provides 
that a merely contingent or possible right or interest shall not be liable to attachment 
and sale in execution of a decree.(2) 

It has been held in the undermentioned case(3) that a contingent interest is 
not an existing right and may never ripen into an existing right, and is not a sufficient 
interest to ground an action for declaration of right. 


5. Contingent interest, if includes expectancies and mere possibilities.— 

The chance of an heir apparent to succeed to a person as heir or other mere possibility 
of a like nature is not a ‘‘contingent interest” within the meaning of this section.(1) 

6. “Specified uncertain event.” —See Section 23, Note 7. 


Q) Death, not an uncertain event, but survival at death of another, is.— 

As has been seen in Note G on S. 19 the death of a person is not an uncertain event 
but is a certain one. An interest created to take effect on the death of another person 
is, therefore, not a contingent one, but is a vested interest. The survival or the being 
alive of a person at the death of another is, on the other hand, an uncertain event 
and consequently a transfer to a person if he survives or is alive at the death of another 
creates only a contingent interest. 

Transfer to person at particular age. — A transfer to a person to take 
effect upon his attaining a particular age gives him only a contingent interest till he 
attains that age.(l) This is als) clear fromithe language of the exception to the 
section. In the undermentioned case,(la) however, it was observed that the law “does 
not legard as uncertain the event of a person attaining a given age or of the death of 
somebody beyond which his enjoyment is postponed because if he lives long enough the 
event is sure to happen.” It is submitted that the observations as to the attainment of 


age are not correct. 

The Question whether a transfer has been made to take effect in favour of a 
person on his attaining a particular age, so as to give him only a contingent interest is 
one which must be decided having regard to the intention of the transferor as expressed 
by the words used by him and by other circumstances.(laa) In England, it has 


1960 Cal 609 (615) [AIR V 47 C 167]. (Contingent 
interest does not necessarily require a prior in¬ 
terest for its support ) 

(1841) 3 Moo Inil App 435 (446) (PC). 

See also cases under S. 5 X 5 Pt. 12. 


+(’06) 30 Bom 304 (315). (Affirmed on appeal in 
31 Rom 165.) 

[But see (’87) 1887 All W N 84 (88) (DB). (An 

expectancy is spoken of as a contingent interest, 
but this section has not been referred to.) v 


2. 1957 S C 255 (259) [A I R V 44 C 36] : 1957 
SC It 77. 

+ 1939 P C 6 (8) I AIR V 26] : ILK (1939) Bom 36: 
32 Sind L R 963. (Bequest of income of property 
to hu.-band and wife for life — Upon death of 
both gift over to their children — Held on cons¬ 
truction of will that during lifetime of both the 
parents, a child’s interest was only contingent 
and not liable to attachment — Confirming 
1936 Sind 65 _AIR Y 23].) 

3. (’08) 35 Cal 777 (789) (SB). (Per Maclean, 
C. J.). 

Section 21 — Note 5 

1. 1967 Guj 161 (164) [AIR V 54 C 31] : (1966) 2 
I T J 893 : 63 ITR 133 (DB). 


Section 21 — Note 8 

1. See cases cited in foot-notes 2 to 7. 

[But see (1849) 19 L J Ch 146 (147) : 3 Dc G & 
Sm 629, Riley v. Garnett.) 

la. 1932 Cal 600 (609) [AIR V 19] : 59 Cal 859 
(DB). 

laa. 1967 Guj 161 (168,169) [A I R V 54 C 31J 

(DB). (Held that in view of other provisions in the 
deed the interest created was vested and not 


t’60) ILK (1960) Ker 1119 (H-0, 1121). 

istator keeping certain amount with wife to 
paid to son on attaining age of 3o — Direc- 
n to wife to withhold payment in case she 
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generally been held that a gift to A when or if he shall attain a particular age, unaided 
by context, is contingent upon the donee attaining the particular age.(2) 

In Hanson v. Graham( 8) the Master of the Rolls observed : 

“No case has determined, that the word ‘when’, as referred to a period of life, standing by 
itself and unqualified by any words or circumstances, has been ever held to denote merely the 
time, at which it is to take effect in possession ; hut standing so unqualified and uncontrolled 
it is a word cf condition, denoting the time, when the gift is to take effect in substance. That 
this is so, is evident upon mere general principles ; for it is just the same, speaking of an 
uncertain event, whether you say ‘when’ or ‘if’ it shall happen. Until it happens, that, which is 
grounded upon it, cannot take place.” 

It has also been held in England that a gift to such of a class of persons, as shall 
attain a particular age, is also only a contingent gift.(3a) In Festing v. Allen f 4) where 
a gift was made to A for life and then to such of her children as shall attain the age 
of 21 years, it was held that the gift to the children created only a contingent interest. 
The decision rested upon Duffield v. Dutfieldf 5) where the House of Lords accepted 
the reasons given by the Chief Justice of the Court of Common Pleas in the following- 
words : 

“It is impossible to say that the words of this will do uot import conditions precedent to 
the vesting of these estates. The estates are not given to any particular children by name, but 
to such children as shall attain the age of twenty-one years; until they have attained that age, 
no one completely answers the description which the testator has given of those who are to be 
devisees under his will, and therefore, there is no person in whom the estates can vest. It 
is an established principle of law, recognised by all the cases that arc in the bocks, and founded 
on the nature of things, that estates must remain contingent until there be a person having all 
the qualifications that the testator requires, and completely answering the description given of 
the object of his bounty in his will.” 

In Adams v. Mrs. Graij,[fS) where a bequest had been made to A for life and 
then to her child who being a son shall attain the age of twenty-one years, Coutts. 
Trotter C. J., of the High Court of Madras observed as follows : 

“There can be no doubt whatever that the attaining of twenty-one years is clearly a condi¬ 
tion and the intention of the testator was, apart from the other clauses in the will, that no son 
of Hester Alice Gray who docs not attain twenty-one years should take. The requirement, 
therefore, that son of Hester Alice Gray to take should be one who had attained twenty-one 
years is a contingency and would make the bequest a contingent bequest. The position then is 
this; that a bequest to E. G. Adams which would otherwise have vested on his birth is made 
contingent on his attaining twenty-one years.” 

In Ma Yait v. Official Assignee,(1) where under a settlement an interest was created 

fil ls son would wuste money with option to (1841) GO E It 930 (931) : 1 Hare 10, Lister v. 
pay yearly interest — Amount held was an Bradley. 

outright gilt and only payment was deferred Sie a u n (1831) 87 It R 149 (450, 451) : 4 De G 
for future date — Interest of son was vested tV Sin 47*2, Williams v. Clark. (Direction to pay 
interest.) A at 21 without anything further creates contin- 

2. Jarman on Will.-, 5th Edn., Vol. I, Page 7G2. Sent interest but context may show that vei ted 

(1817) 35 E R 979 (988) ; 2 Mer 3G3, Leake v. interest was given.)] 

Robinson. .But see (1587) 7G E It 6G8 (G73) *. I Eq Ca.-> Abr 

(1825) 4 L J Ch 13 (1G) : 27 R It 251, Bentinck v. lyU > Boraston’s case.J 
Duke of Portland. 3. (1801) 31 E It 1030 (1032, 1033) : G Ves 239. 

(1881) 30 W It (Eng) Dig 225 (2*25) : 7 L It Ir 30G, 3a ^ 19*21) 90 L J Ch 499 (50G), In re Astor 

(ivaVbeTch 487 (488, 489) : (.905) 9 Ch 995 ^ = 9 “»• 

<£’>90 lVcHm (504), In re Astor. ( (.905) J' ® ^ & W 279 * 

74 L J Ch 487 followed—This case was affirmed 5 * L 0 b E It oio ( ;4_, 543) : 1 Dow & Cl 2G3. 

on appeal in (1922) 91 L J Ch 277.) 6 1925 Mad 599 (G03) [AIR V 12] (DB). 

(1742) 2 Atk 329 (330) : 26 E It GOO, Haughton v. 7. 1930 P C 17 (18) [AIR V 17] ; 8 Rang 8 : 57 

Morrison. lud App 10. 
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in favour of all the children of the settlor to take effect after the youngest child 
attained the age of twenty, it was held by their Lordships of the Privy Council that 
until the youngest child attained that age, the children had only a contingent interest 
in the property. 


9. Transfer to persons ‘then’ living after prior interests. — Where a 
person devised a house to A for life, then to J and after him to his widow W and 
thereafter to K if then living,” it was held by their Lordships of the Privy Council 
that the rule is that where there is a gift, after prior interests, to a person then living 
the word ‘‘then” must be taken to refer to the last antecedent.(l) 


10. Direction to do what the law enjoins as a duty, if a contingency.— 

In Banganatha Mudaliar v. Mohana Krishna{l) it was held by the High Court of 
Madras that a mere direction by the testator that his legacies charged should be given 
after the debts are discharged would not make the gifts wdiich are otherwise vested, 
contingent, as it is the duty which the law casts upon the executors, that they shall 
discharge the debts before giving effect to the legacies or gifts. 


(Ql Contingent interest when becomes vested.— Un interest contingent on 
the happening of a specified event becomes vested on the happening of the event. If 
the contingency becomes impossible, the interest never comes into effect.] Where a 
bequest was made in favour of A upon his attaining the age of 21, it was held by the 
High Court of Calcutta that the interest was contingent on A’s attaining the age of 21, 
that until then it did not take effect, but that the property would vest in the heir-at- 
law of the testator as on an intestacy until the happening of the event.(l) A mort¬ 
gaged property x to B with a clause providing that, in the event of the security being 
lost or diminished by reason of claims made thereto by third persons, B should recover 
his moneys from property y . Subsequently, A mortgaged property y to C. Thereafter 
the security given to B was diminished by the successful claims of third persons to 
property x as contemplated. B thereupon claimed to enforce his rights against pro¬ 
perty y in priority to C. It was held that B } s claim against property y was only a 
contingent one and became vested on the happening of the contingency, namely, the 
diminution of the security. That having happened subsequent to the mortgage to C> 
B could not claim any priority against him.(2) 

An interest, to take effect if a specified uncertain event shall not happen, will 
become vested when the happening of the event becomes impossible.] 


\ 


12. Two or more contingencies. — Where on a transfer of property, an 
I interest is created in favour of a person to take effect on the happening of more con- 
\tingencies than one all the contingencies must be fulfilled before the interest can become 
Y vested.(l) Thus, in the case of a transfer “to A, and if he should die before marriage 


Section 21 — Note 9 

l.f 1918 P C 206 (208) [AIR V 5] : 45 Ind App 
257 : 43 Bom 88. 

Section 21 — Note 10 

1. 1926 Mad 645 (646) [AIR V 13] (DB). 

Section 21— Note 11 

1. (’05) 32 Cal 861 (869) (DB). 

(’81) 7 Cal 218 (224). 

2. 1S30 Oudh 129 (131) [AIR V 17] (DB). 


Section 21 —Note 12 

1. 1944 PC 67 (70) [AIR V 31] : 71 Ind App 93 
ILR (1944) Kar (PC) 238. (Attaining a parti¬ 
cular age and surviving a named person.) 
+(1860) 54 E R 435 (437) : 28 Beav 440, Secccmbe 

v. Edwards. „ _ ^ ,. 

(1827) 6 E R 525 '5431 : 1 Dow & Cl 268, Durneld 

v. Duffield. (Attaining of age and taking of a 

particular name.) . . 

(1831) 58 E R 524 (561) : 5 Sim 44, Phipps v. 
Williams. (Attaining age and giving security.) 
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and have no issue, then to B will not take the estate unless both the events 
happen.(2) Where a transfer is made by which an interest is created on the fulfilment 
of two contingencies in the alternative , the estate would vest on either of them hap^ 
pening. Where neither of the contingencies happen the estate would not vest.(3) *- 


13. Exception. - It has been seen in Note 8 that where on a transfer of pro¬ 
perty an interest is created in favour of a person upon his attaining a particular age 
such interest is prima facie a contingent one. This exception provides that where on 
such a transfer the transferor, by a further clause, gives the transferee the income to 
arise from such interest, or directs such income to be applied for his benefit, the interest 
is not to be considered contingent. The law is the same in England.(1) The principle 
on which this exception rests is that, ordinarily, a person is not entitled to the income 
of property unless the property itself is vested in him, so that the giving of the income 
is presumptive proof of the intention to give a vested estate. The principle was stated 
in Stapleton v. Cheates t { la) decided in the year 1711 in England. In that case the ques¬ 
tion arose whether, if a legacy was devised to A upon his attaining the age of 21, and, 
by a subsequent clause, the income (by way of interest) from the legacy was also given 
to him in the meanwhile, he took a vested or contingent interest. The Master of the 


Bolls observed as follows: 

“If a legacy be devised to one at 21 or if, or when he shall attain the age of 21 years, and 
the legatee dies before that age, in this case the legacy is lapsed, and shall not go to his execu- 
cutors or administrators. But if in that case the testator had added, that in the meantime, 
or until the legatee attains that age, that he shall have interest for the said legacy at such a 
rate, from the time of his, the testator’s decease, this subsequent clause explains the intent of 
the testator , so as to make the legacy , which was the principal, an interest vested , which shall 
go to his executors or administrators, though the legatee die before that age, because, if the 
principal were not due presently upon the testator's decease , there could no interest accrue to 
the legatee at the time." 


But it is necessary, for the applicability of the above principle that the whole of 
the income to arise from the interest created should be made available to the person in 
whose favour the interest is created.(2) Where the income is partly given to the 
owner of the interest created and partly to a third person , obviously the presumption 
that the owner of the income is the owner of the property cannot be applied. In such 
cases the interest created will be only a contingent one. But a direction to apply the 
whole or a part of the income for the benefit of A until he shall attain a partieuler age, 


t (1857) 10 E R 1216 (1227) : 6 H L C 61, Grey 
v. Pearson. 

(1871) 40 L .T Ch 355 (358) : 11 Eq 514 (522), 
Rood v. Braithwaite. 

2. (I860) 54 E R 435 (437) : 28 Beav 440, Sec- 
cembe v. Edwards. 

(1858) 70 E U 294 (300) : 4 K & J 709, Maddison 
v. Chapman. 

3. (1871) 40 L J Ch 316 (317) : 24 L T 223, In 
re Eddel’s Trusts. 

(1807; 33 E 11 570:14 Ves 3S9, Kuight v. 
Cameron. 

Section 21 —Note 13 

1. (1857) 26 L J Ch 635 (613) : 3 Sm & G 568, 
Browne v. Browne. 

0871) 6 Ch App 782 (788), Williams v. Hav- 
thorne. 

(1756) 1 Burr 228 (233, 234) : 97 E R 237, Good- 
title v. W'lntv. 

m 


(1873) 1G Eq 221 (224, 225) : 42 L J Ch 422, In 
re Peeks Trusts. 

(1880) 29 W H (Eng) 348 (348) : 16 Ch D 47 (48), 
Issacson v. Webster. 

[See also (1867) 36 L J Ch 258 (260) : 3 Eq 315, 
Pearson v. Dolman.] 

la. (1711) 24 E R 150 (150) : 3 Ch 317. 

2. 1967 Guj 161 (168) [AIR V 54 C 31] : (1966) 
2 IT J 8*3:63 IT It 133 (DB). (Direction 
requiring application of income for the benefit 
of beneficiary and liis wife—Exception applies.) 
(1906.75 LJ Ch 359 (361) : (1906) 1 Ch 783 
(788), Whitby v. Von Luedecke. 

(1876) 45 L J Ch 208 (209) : 34 L T 120, Bolding 
v. Strugnell. 

(1879) 27 W R (Eng) 544 (545) : 11 Ch D 406 
(411), In re Gyimsbaws Trusts. 

(1896) 65 L J Ch 863 (867) : (1896) 2 Ch 711, Ro 

Wintle. 

[.See also (1875) 23 W It (Eng) 314 (314) : 19 Eq 
286, Fox v. Fox.] 


478 [ S 21 N 13 Pt 3 ] 


CONTINGENT INTEREST 


without any gift over of the unapplied portion is really a gift of the whole of the 
income and consequently A will get a vested interest. The fact that the part of the 
income to be applied for his benefit depends upon the discretion of the trustee or other 
person, does not affect the matter, provided such person has no discretion to spend any 
part of the income for the benefit of a third person. In Fox v. Fox(S) a legacy was 
given contingent upon the legatee attaining a particular age with a direction to apply r 
in the meantime, the income or so much thereof as the trustees may think f it for the 
maintenance of the legatee. Sir George Jessel, M. E. observed : 

‘The gift must be read as a direction to apply the whole income for maintenance with a 
discretionary power reposed in the trustees to apply less than the whole income for the purpose- 
if they thought fit. A gift of the intermediate income to be applied for the benefit of the 
parties contingently entitled would, according to Hanson v. Graham,( 4) vest the fund, and he 
should regard the fund as not the less vested if to that direction a discretion was appended not 
to apply the whole income in that manner, provided, there teas no gift over of the unapplied 
portion.”.’ 

The view taken in Fox v. Fox{isi) has been generally followed in England,(5) and the 
words ‘‘the income or so much thereof as may be necessary to be applied for his 
benefit” in the exception have only given to the view expressed in that case. 

It is also necessary for the exception to apply that the income to arise out of 
an interest must be given to the person to whom such interest is given on his attaining cu 
particular age. Where property is given to such members of a class of persons as shall 
attain a particular age and the income is directed to be applied for their benefit without 
specifying at the same time that the income from the respective shares should be 
applied for their benefit, the exception cannot apply and the interests taken would be 
only contingent ones.(5a) The reason is that in such cases, the income from the share 
of one of the members of the class may be spent, according to the direction, for the 
benefit of the others, and the principle underlying the exception cannot be applied. In 
In re GossliiujiG) there was a gift to A and B equally on their attaining the age of 21 
with a direction that the income of the property should be applied during their mino_ 
rities for their benefit. It was held that the interest taken was only a contingent one. 
Swinfen Eady, J., in coming to this conclusion, observed as follows : 

“There is no gift except in the direction to pay on his attaining the age of 21 years, and 
priina facie his interest is contingent. It was, however, argued that the direction as to main-" 
tenance that followed had the effect of making the interest vested. The question at once arises,- 
is the income divided into aliquot shares of equal moieties corresponding with the corpus , or is 
the income of the entire fund given for the ^maintenance and support of the two children, and 
in such terms that it would not be a breach of trust to apply more than half the income for 
the maintenance and support of one of the children if the circumstances justified or required 
it? I am of opinion that, according to the true construction of the clause, the whole income, 
while both children were under age might be applied inTunequal proportions for their main- 


3. (1875) 23 W R (Eng) 314 (314) : 19 Eq 286 
(291). (Following Hanson v. Graham, (1801) 31 
E II 1030.) 

4. (1801) 31 E R 1030 (1035, 1036) : 6 Yes 239. 
(Distinguishing Baraston’s case, 3 Co. 16; May 
v. Wood, 3 Bro. C. C. 471—Stapleton v. Cheales, 
2 Vern 673, Referred to.) 

4a. (1875) 23 W R (Eng) 314 (314) : 19 Eq 286. 

5. (1899 ) 69 L J Cli 1 (5) : (1S99) 2 Ch 739 
(747>, Turney v. Turney. 

(1907) 76 L J Ch 41 (44) : (1907) 1 Ch ISO (184), 
Williams v. Williams. 

(1922) 91 L J Ch 521 (527) : (1922) 2 Ch 321 
(331), Foster v. Ussher. 


[But see (1896) 65 L J Ch 863 (867) : (1896) 2 
Ch 711 (719), Re Wintle. 

(1679) 27 W R (Eng) 544 (545) : 11 Ch D 406, 
In re Grimshaw’s Trusts.] 

5a.f(1902) 71 LJ Ch 680 ( 6 S 2 ) : (1902) 1 Ch 
945, In re Gossling. 

(1891) 60 LJ Ch 671 (673, 674) : (1891) 3 Ch 
197 (202), In re Mervin. 

(’87) 12 Bom 137(145). . 

[See (’46) 51 Cal W N 227 (238). (Tbe exception 

to S. 21 will not be applicable to a gift to a 

contingent class which-is governed by S. 22.)J 
B. (1902) 71 L J Ch 680 (682) : (1902) 1 Ch 945 
(948, 949). 
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I am of opinion that John Tom Gossling did not attain a vested 


tenance and support 
interest.” 

The case of In re Gosslingifi a) was followed in Cowasji Edalji v. Batanbai (7) 
a case arising under S. 107 of the Indian Succession Act, 1865.(8) In that case a 
testator, after stating that his wife was in the family way, directed the executor to 
maintain the testator’s wife, the expected son or daughter and the executor himself, 
out of the properties and effects bequeathed. He further declared : 

“should a son be born he also shall be cherished and maintained and educated and 
brought up. And when he comes of age, my executor or after his death his executors or execu¬ 
trices shall make over the whole of my remaining properties to the said son” 

It was held by the trial Court that in view of the fact that the executor could utilise 
even the corpus of the property itself, it could not be said that there was any definite 
ascertained interest “to arise from the fund” within the meaning of S. 107 of the 
Succession Act, 1865. Their Lordships of the Privy Council agreed with this view and 
observed : 

“In the first place it is to be noticed that there i.s no direct gift to :the son, but only a 
direction to hand over, not any particular Jfund, but the whole of the testator’s remaining 
properties when the son comes of age. Nor is income of such remaining properties to be 
employed in any way in accordance with the terms of the section absolutely for the son, nor is 
it directed that the income, or so much of it as may be necessary, should be applied for his 
benefit. That would be impossible, as the remaining properties are not in any way ascertained 
or ascertainable.” 

See also the undermentioned case(8a) to a similar effect. 

"-Tt makes no difference whether a gift of the income precedes or follows the gift 
of the corpus if the other conditions of the exception are satisfied.(9) 

The exception applies only when a person becomes entitled to an interest on 
his ‘attaining a particular age’. It has no relation to any other contingency e.g., ‘his 
surviving a named person’. Hence where on a transfer of property a person becomes 
entitled to an interest therein upon a double contingency namely, upon his attaining a 
particular age and also upon his surviving a particular named person the exception 
would not apply.(10) 


14. “Before he reaches that age.*' — In Davies v. Fisher(l) a bequest was 
made to ‘‘such children of W. D. as shall severally attain the age of twenty.five years- 
the income of the property during their minorities to be applied for their respective 
support, maintenence,” etc. Nothing was said about the disposal of the income between 
legatees attaining majority and their attaining the age of twenty-five. In other words 
there was a period before the legatees attained the specified age during which, the 
income was not expressly stated to be given to them. It was nevertheless held that 
the children of W. D. took vested and not contingent interests. The direction as to 
application of the income was considered only a qualification of the first direction as to 
the division of the corpus , and the result of the direction to divide followed by the 
direction to apply the income, was without more held to give vested interests. 


6a. (1902) 71 L J Ch 680 (682): (1902) 1 Ch 
945. 

7. 19'25 P C 27 (28, 29) [AIR V 12] : 19 Com 
167 : 52 Inti App 95. 

S. Now see the Indian Succession Act, 1925, 
S. 120, reproduced in Note 1. 

8a - (’-16) 51 Cal W N 227 (238). 

9 * (1876) 45 L J Ch 208 (209) : 34 LT 120, 


.Holding v. Strugnell. (But see a contrary 
opinion expressed in Spencer v. Wilson, (. 873 ) 
2l WR (Eng) 8:18(839)). ' ' 

lO. 3944 PC 67 (70) [AIR V 31] ; 71 Ind App 

93 . : 4L41 < l944 > Kar (PCj 238. (Case unde? 
b. 120, Succession Act.) 

Section 21 _ Note 14 

1. (1842) 49 E Ii 554 (558) : 5 Beav 201. 
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15. “Or directs/* —A direction to trustees to pay or apply the income to arise 
out of a fund for the benefit of the person to whom the fund is transferred on his 
attaining a particular age has been held not to be the same as a power to trustees to 
pay or apply as aforesaid. A direction has practically the same effect as a gift but not 
a power.(l) In Sewdayal v. Official Trusteed) a trust deed provided that the trustees 

“should hold the trust fund for the use and benefit of the son or sons of the settlor to be 
made over to him or them on attainment by him or them of the age of 21 years with power in 
the meantime to spend such sum or sums out of the income for the maintenance, etc., of such 
son or sons as the trustee thinks fit and accumulate the balance to form part of the corpus .” 

It was held by Mr. Justice Panckridge that the power given to the trustee was 
not a “direction” within the meaning of the exception to this section and that there¬ 
fore the interest in favour of the sons would be only a contingent one. 

See also undermentioned case.(3) 



Where, on a transfer of property, an interest therein is created 
Transfer to members in favour of such members only of a class as shall attain 
of a class who attain a a particular age, such interest does not vest in any 
particular age. member of the class who has not attained that age. 


Synopsis 


1. Analogous law. 

2. Scope of the section. 

3. Provision for gift over—Effect. 

4. Provision for applying income for the 


benefit of the transferee before attaining 
age —Effect. 

5. Ascertainment of persons taking under 
transfer to class. 


1. Analogous law.— Section 121 of the Indian Succession Act, 1925, provides 
as follows: 

11 221. Where a bequest is made only to such members of a class as shall have attained a 
particular age, a person who has not attained that age cannot have a vested interest in the 

legacy. 

Illustration 

A fund is bequeathed to such of the children of A as shall attain the age of 18, with a 
direction that, while any child of A shall be under the age of 18, the income of the share, to 
which it may be presumed he will be eventually entitled, shall be applied for his maintenance 
and education. No child of A who is under the age of 18 has a vested interest in the bequest. 

2. Scope of the section. — It has been seen in Note 8 on S. 21 that a 

transfer to a person to take effect upon his attaining a particular age gives him only a 
contingent interest which becomes vested only on his attaining such age. This section is 
an application of the same principle to transfers creating interests in favour of such 
members only of a class as shall attain a particular age. The transfer is contingent on 
the members attaining a particular age and the interest does not vest in any member 
of the class who has not attained that age.(l) _ 

of the beneficiary and his wife—Provision is 
one in the nature of direction Discretion, if 
anv, is only in respect «f bow much may be 
expended—Case is one covered by the Excep¬ 
tion.) 

Section 22 — Note 2 

1. (1869) LR 8 Eq 619 (624) : 17 W R (Eng) 

985, Merrv v. Hill. 

(188 1 ) 7 Cal 218 (223). 


Section 21 — Note 15 

1. (1926) 95 L J Ch 172 (176) : (1926) 1 Cli 223 
(228, 229), Blackwell v. Blackwell. 

2. 1931 Cal 651 (656) [AIR V 18] : 58 Cal 768. 

3. 1967 Guj 161 (166) [AIR V 54 C 31] : (1966) 
2 I T J 893 : 63 I T R 133 (DB). (Trust deed 
requiring trustees to apply “income or such 
portion thereof as the trustees in their absolute 
discretion deem fit for the maintenance”, etc., 
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A transfer of this kind must be distinguished from a transfer to a class on a 
contingency. Thu3, a gift to the children of X, if an uncertain event happens, is a gift 
to a class on a contingency. It is quite clear from the beginning, in such a case, who 
the donees would be if the contingency happened. But where a gift is made to such 
children of X as shall attain the age of IS years, it cannot be stated who the donees 
would be until the contingency has happened. 

3. Provision for gift over —Effect. — It is a settled rule of construction in 
England that, where property is given to A “when he should attain a particular age 
and, in the event of his dying before that age, to B” the provision for gift over is taken 
to show that a grantor did not mean to treat the attaining of the particular age as a 
condition precedent to the vesting of the property in A, and that therefore A takes a 
vested interest. See Phipps v. Acker. s.(l) 

The said rule does not apply, even in England, to cases where a transfer is 
made to such a class of persons as attain a particular age. As stated in Theobald on 

Wills :(2) 

“Tliero is an important distinction between a devise to definite persons at 21 and a devise to 
sucli of a class as attain 21 or those who attain 21. In the latter case, the finding or not finding 
the legatee depends upon his attaining a particular qualification, and till the contingency hap¬ 
pens, there is no one to whom the doctrine laid down in Phipps v. Ac/ters(3) can apply.” 

As has been said in Note 11 on S. 19 the English rule of construction above 
mentioned has no application in this country. Much less would it apply to cases where 
•a transfer is made to such members only of a class as shall attain a particular age, with 
a gift over in case the contingency does not happen.(4) 


4. Provision for applying income for the benefit of the transferee before 
attaining age _ Effect. — The exception to S. 21 does not apply to transfers to such 
members of a class as shall attain a particular age.(la) This is made clear by the ill us. 
tration to S. 121 of the In lian Succession Act, 1925,(1) which section corresponds to 
this section. See also Note 13 on section 21. 

5. Ascertainment of persons taking under transfer to class. 

(1) A transfers property to such of his grand.children as shall attain the ago 
of 18 years. On the date of the transfer A has two grand.children B and 
C, ages respectively 15 and 13 years. By the time B attains the age of 
18 years another grandson D is born and subsequently two more grand, 
sons B and F are born. It lias been held in England that, in such cases, 
only those grandsons who are alive on the date when the first grandson 
attains the age of 18 years will take under the transfer to the exclusion 
of after-born grandsons. In other words the members of the class taking 
under the transfer must be ascertained when the first grandson attains 18 
veins of age. In the above illustration B, C and 1J will take under the 
transfer to the exclusion of E and F,(l) B taking a vested interest as 

Section 22 — Note 3 

1. (1835) 57 R K 27 (31) : 0 C & V 533. 

2 . Theobald on Wills, Gtli Kdn., TJ05, p. 552. 

3. (1835) 57 R R 27 (51) : 9 C A F 583. 

4 . ( '881 ) 7 Cal 218 (223, 221). 

(1910) 51 Cal W N 227 (241, 212). 

Section 22 — Note 4 

1 a. (19 1G) 51 Cal W N 227 p238). 


1. See Note 1 where the illustration is repro¬ 
duced. 

Section 22 — Note 5 

1. 1959 Mad 175 (478, -179) [A I R V ,j(3 C 
152". 

(1791) 3 Pro C C 401 (404): 29 E R G10, Andrews 
v. Partington. 

(1871) 10 Xi J Ch 556 (557): L R 12 Eq 427 (430), 
Gimblett v. Perlon. 


4 T. 1\ 31. 
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soon as be attains the age of 18 years in one-third of the property, and 
C and D each taking a contingent interest in one-third of the property 
which would become vested in them when they attain the age of 1& 
years.(la) The rule is based on the principle that it is desirable to make 
property vest as soon as possible and to render it available to the persons 
to whom it belongs.(2) But for the rule it would be impossible to say, 
until the possibility of grandsons being born, ceases, who are all the 
grandsons that will take under the transfer and what their shares 
would be. 

(2) A transfers property to B for life and then to such children of X as shall 

attain 18 years of age. C, the first child of X is only 15 years of ago 
when B dies, but before he attains the age of 18 years another child D is 
born. On the principles stated above, C and D ..will take under the 
transfer but not children born subsequent to C's attaining the age of 18 
years. The fact that D was born after B's death does not disentitle him 
from taking under the transfer.(B) 

(3) A transfers property to B for life and then to such children of X as shall 

attain the age of 18 years. C, the first child of X attains the age of 18' 
years during the lifetime of B. After C attains the age of 18, and before 
B's death two children D and E are born to X. 0. D and E who were 
alive at B's death will take under the will but not sons born subsequent 
thereto.(4) 

(4) A transfers property to such of his grandchildren as shall attain the age 

of 18 years. On the date of the transfer the first grandchild is over 18 

years of age. In this case only those grandsons living at the date of the 

transfer will take under the transfer to the exclusion of grandsons subse- 

* 

quently born.(5) 


23. Where, on a transfer of property, an interest therein is to accrue 

Transfer contingent on to a specified person if a specified uncertain event shall 
happening of specified happen, and no time is mentioned for the occurrence of 
uncertain event. that event, the interest fails unless such event happens 

before, or at the same time as, the intermediate or precedent interest ceases 

to exist. 

(1804) 10 Yes 152 (154) : 7 R R 3GG (36S), Whit¬ 
bread v. Lord St. John. 

(1879) 28 W R (Eng) 401 (402) : 13 Cli D 484, In 
re Emmet's Estate. 

| (1801) 5 R R 322 (326) : G Yes 345 (348, 349), 

Barrington v. Tristram. (Child by subsequent 
marriage included in the class.) 

(1805) 8 R R 137 (137) : 11 Yes 238 (238, 239), 

Gilbert v. Boorman. 

(1891) 39 W R (Eng) 697 (G99) : (1891) 3 Cli 197, 

Mervin v. Crossman. (The words i“hereafter 
to be born” cannot change the ordinary rule.) 

la. (1911) 80 LJ Ch 249 (251): (1911) 1 Ch 
441, In re Williams’ Settlement. 


2. (1871) 40 L J Ch 556 (557) : L R 12 Eq 427, 
Gimblett v. Perton. 

3. (1836) 42 RR 101 (104): 8 Sim 59 (62'» 
Clarke v. Clarke. 

4. See (1S56) 112 R R 23 (24) : 3 K & J 48 (49b 
Gilman v. Daunt. (“To A, a younger son of A 
if lie attained 21; if lie died before that date to 
such of the other sons of X as shall attain 21 
— A died an infant — At his death one of hi? 
brothers B was already 21—Held that B s shaie 
became immediately vested on A s death to t e 

exclusion of rest.) 

5. (1891) 39 W R (Eng) 697 (699) : 60 L J Ch 
671, Mervin v. Crossman. 
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Synopsis 

1. Analogous law. 1 . .\ . shall happen.” 

2. Scope of the section. 4. “And no time is mentioned.” 

3. “An interest therein is to accrue . . . . • 5. “At the same time as.” 

1. Analogous law.—Section 124 of the Indian Succession Act, 1925, provides 
as follows : 

“124. Where a legacy is given if a specified uncertain event shall happen and no time 
is mentioned in the will for the occurrence of that event, the legacy cannot take effect, unless 
such event happens before the period when the fund bequeathed is payable or distributable. 

Illustrations 

(i) A legacy is bequeathed to A, and, in case of his death, to B. If A survives the testator 

the legacy to B does not take effect. 

(ii) A legacy is bequeathed to A, and, in case of his death without children, to B. If A 

survives the testator or dies in his lifetime leaving a child, the legacy to B does not 
take effect. 

(Hi) A legacy is bequeathed to A when and if he attains the age of 18, and, in case of his 
death, to B. A attains the age of 18. The legacy to B does not take effect. 

(iv) A legacy is bequeathed to A for life, and, after his death to B, and, ‘in case of B’s 

death without children,’ to C. The words ‘in case of B's death without children’ 

are to be understood as meaning ‘in case B dies without children during the lifetime 
of A\ 

(v) A legacy is bequeathed to A for life, and, after his death to B, and, ‘in case of B's 

death’, to C. The words ‘in case of B's death’ are to be considered as meaning ‘in 

case B dies in the lifetime of A'." 


2. Scope of the section. — A person is entitled to create an interest in 
property in favour of another, to take effect on the happening of an uncertain event. 
He is also entitled to specify the time within which such uncertain event is to happen, 
and provided the time limit fixed does not offend the rule against perpetuities, the 
person in whose favour the interest is created will take the interest on the happening 
of the event within the time so limited. It is not necessary in such cases that the event 
should have happened before or at the same time as the precedent or inteimediate 
interest ceased to exist. 

Illustration 


A transfers property to A* for life, then to Y if he should go to Europe within ten years 

from the date of the transfer. A' dies two years after the date of the transfer. Y goes to Europe 

five years after the death of A but within ten years of the date of the transfer." The interest 

created in favour of Y will take effect even though the contingency happened after the prior 

interest ceased to exist. During the period between A”s death and Y’s going to Europe, the 

property will revert to the transferor or his heirs, to be divested on the happening of the 
contingency. 

But where no time is mentioned by the transferor for the happening of the 

contingency, the law fixes the time limit within which the contingency should happen. 

This section accordingly provides that the contingency must happen before or at the 

same time as the intermediate or precedent estate cease 3 to exist. The principle on 

which this time limit is fixed is that the law is in favour of early vesting, and against 
the indefinite postponement thereof.(la) ° 


Section 23 

1 a. See I960 Pat 40 (45) [A I R V 53 C II] : 45 
1 at 855. (]>crjuest to A for life and after A's 
death to B and C absolutely iu equal shares 
with condition that in case B or C dies issue- 


- Note 2 

less survivor to get entire property absolutely 

— Death of B issueless after A's death — S. 124, 
Succession Act held applied—Subsequent legacy 
in favour of C does not take effect.) 
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The rule is somewhat analogous to the old rule of the English Common law 
that every legal contingent remainder must vest during the continuance of the parti¬ 
cular estate which supports it. or at the very moment that it determines.(l) That rule, 
however, rests upon the peculiar principle of English law that seisin or feudal possession 
must never be without an owner.(2) 

This section has no application where the interest is to accrue on the happening 
of a certain event such as the death of a person.(3) 

This section expressly refers to a contingent gift to a ‘specified person.’ It has 
no reference to a gift to contingent class. This section should not, therefore, be applied 
to a gift to a contingent class falling within S. 22.(4) 

The section which deals with the case of subsequent contingent interest arising 
on the termination of a prior interest is not exhaustive of contingent interests as a 
whole.(5). 

3. “An interest therein is to accrue.shall happen.”—An interest 

which is to take effect only on the happening of a specified uncertain event is, as has 
been seen in the Notes on S. 21, a contingent interests la) As to the meaning of the 
expression “specified uncertain event,” see S. 28, Note 7. 


4. “And no time is mentioned.” — A testator bequeathed legacy to his son 
Nasli and provided : 

“In the event of Nasli coming and meeting us there (i. e., dying) without marrying, or if 
married, without any lineal heir, his share shall revert equally to his surviving sisters or 
their heirs.” 


It was held, on a construction of these words, that no time was fixed for the happening 
of the contingency, (namely of Nasli’s dying without marrying, or, if married, without 
leaving any lineal heir), and that the mere fact that the testator contemplated that, 
in the ordinary course of nature, his son would survive him, did not justify the Court 
in concluding that the testator had fixed a time for the occurrence of the uncertain 
event.(l) 


5. “At the same time as.” — A specified uncertain event may be such as can 
happen only at the same time as the prior estate ceases to exist, and not before. Thus, 
where A transfers to B if he survives C to whom the prior estate is granted, the 
uncertain event of B surviving C can only happen, if at all at the same time as 
the cesser of the prior interest and not before. In Srirnant Chota Baja Saheb v. 


S. Sunday am \\) where a grant was made 

1. Topliam, New Law of Property, 4th Edn., 
1932, page 201. 

2. Topliam, New Law of Property, 4th Edn., 
1932, page 201; Williams & Eastwood, Prin¬ 
ciples of the Law of Real Property, 1933 Edu., 
page 221. 

[See also <187G) 46 L J Ch 128 (129, 130) : 3 Ch 
D 393, Cunlillc v. Branck<r. 

(1881) 29 W K (Eng) 449 (450) : 17 Ch D 211 
(229), In re Pinch; Abbiss v. Burney.] 

3. See 1915 P C 10L (103) [A I 11 V 2] : 43 Cal 
432 : 43 Ind App 12. (Case under S. Ill of the 
Indian Succession Act, 1865.) 

[See also 19G0 Punj 257 (260) [AIR V 47 C 89] : 
ILK (1958) Punj 1852. (Bequest to A and B for 
life and on their death to C— Death being cer¬ 
tain event, property vests in C and devolved 


to certain widows with the proviso th at on 

on C's heirs on death of C during lifetime of 
A and IS.)] 

4. (1946) 51 Cal W N 227 (243, 244). 

5. 1960 Cal 609 (615) [AIR V 47 C 167]. 

Section 23 — Note 3 

la. I960 Ker 1 (5) [AIR V 47 C 1] : I L R (1959) 
Kcr 665 (FB\ (If the condition fails tiic will 
becomes inoperative and void thereafter.) 

Section 23 — Note 4 

1. (’13) 37 Bom 644 (649). 

Section 23 — Note 5 

1. 1936 P C 131 (133) [A I R V 23] : 63 Ind App 

224 : 59 Mad 633. 

Also see S. 21, Note 3. 
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the death of the last surviving widow the daughter will take the property,” it was held 
by their Lordships of the Privy Council that no gift was expressed in favour of the 
daughter until she survived the last widow, but that on such survival she would take 
the gift. 


I 

24. Where, on a transfer of property, an interest therein is to accrue 
Transfer to such of certain to such of certain persons as shall be surviving at 
persons as survive at some some period, but the exact period is not specified 
period not spec i fled. the interest shall go to such of them as shall be alive 

when the intermediate or precedent interest ceases to exist, unless a contrary 
intention appears from the terms of the transfer. 


Illustration 

A transfers property to B for life, and after liis death to C and D, equally to bo divided 
between them, or to the survivor of them. C dies during the life of 13. D survives B. At BAs 
death the property passes to IJ. 

Synopsis 

1. Analogous law. 

2. Scope of the section. 

3. “As shall be alive.” 

4. “Unless a contrary intention appears from the terms of 

the transfer.” 


1. Analogous law—Section 125 of the Indian Succession Act, 1925, provides 
as follows : 

“125. Where a bequest is made to such of certain persons as shall be surviving at some 

period, but the exact period is not specified, the legacy shall go to such of them as are°alive at 
the time of payment or distribution, unless a contrary intention appears by the will. 

Illustrations. 

(i) Property is bequeathed to A and B to be equally divided between them, or to the 
survivor of them. If both A and B survive the testator, the legacy is equally divided between 
thorn. If A dies before the testator, and B survives the testator, it goes to B. 

(n) Property is bequeathed to A for life, and, after his death, to B and C, to be equally 

divided between them, or to the survivor of them. B dies during the life of A: C survives A. 
At As death the legacy goes to C. 

(m) Property is bequeathed to A for life and after his death to B and C, or the survivor, 

, a direction that, if B should not survive the testator, his children are to stand in his 

p :ice. C rUes during the life of the testator; B survives the testator, but dies in the lifetime 
oi a. 1 lie legacy goes to the representative of B. 

(IV) Property is bequeathed to A for life, and after his death, to Ii and C, with a direction 

that, in case either of them dies in the lifetime of .1, the whole shall go to the survivor. 

L dies in the lifetime of A. Afterwards C dies in the lifetime of A. The legacy goes to the 
representative of C.” 

2. Scope of the section—It has been seen in Note 2 on S. 23 that where a 
time n mentioned for the occurrence of an uncertain event on the happening of which 
an interest created on a transfer of property is to take effect, it is not necessary that 
the event should happen before or at the same time as the precedent or intermediate 
interest ceases to exist. This section deals with cases where the transfer refers to some 

perWI y itll,n " llich a P :u 'ticular kind of contingency is to happen, but does not exact/,, 
speedy the period. Thus, suppose .1 transfers property to B for life and after his death 
to c and D equally to be divided between them or to the survivor of them. The word 
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“survivor” 


shows that the transferor has in his mind some period at which the 
survival is to happen. It may refer to one of three events, namely — 

(l) to C or D surviving the other , or 

(2; to C or D surviving the transferor A, or 

(3) to C or D surviving B the owner of the prior interest. 

Which of these three periods the transferor has in his mind is, however, not exactly 
specified. This section provides a rule of construction in such cases, that in the absence 
of any indication to the contrary in the terms of the transfer, the last mentioned 
alternative is to be adopted.(l) 

This rule and S. 125 of the Indian Succession Act, 1925,(la) are based on the 
analogous rule of English law relating to bequests that, if a legacy is given to two or 
more persons equally to be divided between them, or to the survivor or survivors of 
them, and there is no special intent to be found in the will the survivorship is to be 
referred to the period of division. (2) The period of division, where no prior interest is 
given in the legacy, is the death of the testator,(3) and, where a prior life estate is 
given, it is the death of the tenant for life.(l) 

The interest created to accrue to such of certain persons as shall be surviving 
at some period, is only a contingent interest, which would become vested only when 
they survive the owner of the prescient in tores:.(5) 

3. ‘As shall be alive.”—Where a person lias not been heard of for a long 
time by those who would naturally have heard of him if lie were alive, there is a 
rebuttable presumption that he is dead (See S. 10S of the Evidence Act, 1872.) There 
is, however, no presumption as to the time of his death.(1) Where, therefore, a question 
arises as to whether a transferee of an interest survived the owner of the precedent 
interest, it is not sufficient merely to show that he has not been heard of for more 
than seven years, it is necessary to prove, like any other fact, that he died, after the 
owner of the prior interest died. 

4. ‘Unless a contrary intention appears from the terms of the 
transfer.”—The rule of construction enacted in this section is to be applied only 
where there is no‘‘contrary intention” expressed by the transferor. In Rogers ^ 
Toiosey{ 1) a testator gave €5,000 stock to S for life. At her decease the stock was to 
be divided equally among the testator’s nieces A, B, C, D and E or ‘ the survnora o 
them.” Thus, the will contained the following clause : “In case my niece A should 
not survive me her child or children are to inherit what I have bequeathed to hen 
and the same if any other of mv nieces may marry and have children. It he c 
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that in view of the subsequent clause in the will, the words of survivorship were to be 
referred to the testator s death and not the death of the tenant for life. 

See also illustrations (iii) and (iv) to S. 125 of the Indian Succession Act, 1925, 
£iven in Note 1. 


25. An interest created on a transfer of property and dependent upon 
Conditional transfer. a condition fails if the fulfilment of the condition is 
impossible, or is forbidden by law, or is of such a nature that, if permitted, it 
would defeat the provisions of any law, or is fraudulent, or involves or 
implies injury to the person or property of another, or the Court regards it 
as immoral or opposed to public policy. 

Illustrations 

(a) A lets a farm to B on condition that he shall walk a hundred miles in an hour. The 
lease is void. 

(b) A gives Rs. 500 to B on condition that he shall marry A's daughter C. At the date of 
the transfer C was dead. The transfer is void. 

(c) A transfers Its. 500 to B on condition that she shall murder C. The transfer is void. 

(<l) *4 transfers Its. 500 to his niece C if she will desert her husband. The transfer is void. 


Synopsis 


1. Analogous law. 

2. Scope of the section. 

3. “If the fulfilment of the condition is impos¬ 

sible.” 

4. “Is forbidden by law.” 

5. “Would defeat the provisions of any law.” 

See Note 31 on S. 6. 


6. “Is fraudulent.” See Note 3*2 on S. G. 

7. “Involves or implies injury to the person 

or property of another.” See Note 33 on 
! S. G. 

8. Fulfilment of the condition is immoral. 

9. “Opposed to public policy.” 


1. Analogous law.—This section corresponds to Ss. 120 and 127 of the Indian 
Succession Act, 1925, which run as follows : 

“12G. A bequost upon an impossible condition is void. 


Illustrations 


(i) An estate is bequeathed to A on condition that he shall walk 100 miles in an hour. 
The bequest is void. 

(ii) A bequeaths 500 rupees to B on condition that he shall marry .IT daughter. A’s 
daughter was dead at the date of the will. The bequest is void.” 

‘‘127. A bequest upon a condition, the fulfilment of which would be contrary to law or to 
morality, is void. 


Illustrations 


(i) .1 bequeaths 500 rupees to Bon condition that he shall murder C. The bequest is 
void. 


(ii) A bequeaths 500 rupees to lii3 niece if she will desert her husband. The bequest is 
void.” 


2. Scope of the section—Section 29 of the Contract Act, 1872, provides that 
•an agreement is void if the consideration or object thereof is unlawful as being— 

(1) forbidden by law, or 

(2) of such a nature, that, if permitted it would defeat the provisions of any 

law, or 

(9) fraudulent, or 
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(4) injurious to the person or property of another, or 
(o' immoral or opposed to public policy. 

Section G, clause (li) provides that a transfer for an unlawful object or con. 
sideratfon within the meaning of S. 23 of the Contract Act cannot be recognised. This 
section deals with transfers to take effect on the happening of conditions which, as 
agreements, would be void under Ss. 23 and 36 of the Contract Act. A provision good 
’ey way of contract is also valid by way of condition.(1) 

ihe words ‘dependent upon a condition” show that the condition referred to 
is a condition precedent , that is, a condition until the fulfilment of which the transfer 
is not to take effect. If such a condition falls within any of the categories specified in 
the section, the interest itself does not take effect. In other words- both the condition 
and the transfer dependent upon it are void. The English common law rule is to the 
same efiect.(2) But the English Courts of Equity follow a different rule derived from 
the civil law, where the transfer relates to personalty. In Jarman on Wills{3) it is 
observed as follows : 

“But with respect to legacies out of personal estate, the civil law, which, in this respect 
has been adopted by Courts of Equity, differs in some respects from the common law in its 
treatment of conditions precedent, the rule of the civil law being that where a condition prece¬ 
dent is originally impossible, or is made so by the act or default of the testator, or is illegal as 
involving malum prohibitum, the bequest is absolute justas.if the-condition had been subsequent. 
But where the performance of the condition is the sole motive of the bequest, or its impossibility 
wa3 unknown to the testator, or has since become impossible by the act of God, or where it is 
illegal as involving malum in se, in those cases the civil agrees with the common law in holding 
both gift and condition void.” 

Sec also the undermentioned cases to the same effecfc.(4) 

As to the effect of a condition subsequent being void on the interest created, 
see Note 11 on section 32. 

3. “If the fulfilment of the condition is impossible."—This section lays 

down that if the fulfilment of the condition is impossible, the interest dependent upon 
it fails. It is not clear whether the section refers to conditions which are impossible 
at the date of the transfer or whether it includes conditions which become impossible 
after the date of the transfer. Section 34 which protects the transferee when the 
fulfilment of a condition whether precedent or subsequent is rendered impossible by 
the act of the person benefited by the non.fulfilment of the condition, would seem to 
show that this section applies even to cases where the condition becomes impossible 
after the date of the transfer.(1) In the undermentioned case(la) where a testator 
made a bequest subject to a condition precedent which, before his death, was rendered 
impossible by the testator’s own act, it was held by the Calcutta High Court that tho 
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question whether the bequest took effect or not depended upon what the testator 
intended, that where it could be gathered from the circumstances of the case that the 
testator intended that the transfer should take effect only if the condition was lulhlled, 
then the interest failed, hut not otherwise. It is doubtful whether this principle would 
apply to transfers inter vivos in view of the clear wording of this section. 

Where the fulfilment of a small part only of the condition has become impossible 
and the part capable of fulfilment has been carried out, the condition would be deemed 
to be substantially fulfilled and the transfer would take effect under S. 2G. 

The mere fact that it is not in the power of a party to perform a condition 
without the consent or assistance of another does not render it necessarily impossible. 
Thus, where a condition precedent was imposed that the grantee, a woman, should 
release all her rights in her real and personal property, and this she could not do 
without the consent of her husband, it was held that the condition was not to be con. 
sidered impossible of performance merely because the husband might refuse to give 
his consent.(2) 

4. “Is forbidden by law.” — The prohibition of law need not be express. 
Thus, where a penalty is imposed by law for the commission of a certain act, there is 
an implied prohibition against the commission of the act.(l) See also Note 30 on S. G. 

5. “Would defeat the provisions of any law.”—See Note 31 on S. G. 

6. “Is fraudulent.” — See Note 82 on Section G. 

7. “Involves or implies injury to the person or property of another.” — 
See Note 33 on Section G. 

8. Fulfilment of the condition is immoral.—A transfer made conditional 
on the continuance of immoral relations between the transferor and the transferee 
would be void.(l) See also Note 34 on Section G. 

9. “Opposed to public policy.” — This section closely follows the wording 
of S. 23 of the Contract Act, 1872. But the expression ‘public policy’ in this section 
seems to include matters which may not fall within the meaning of the same expres¬ 
sion used in S. 23 of the Contract Act. Restraints on marriage and restraints on trade 
are dealt witli separately under the Act and would not be brought within the meaning 
of the words “public policy” as used in S. 23 of the Act. These cases would, however, 
lie matters which would fall within the meaning of the expression under this Act. 

It is a well established rule of law that a condition against the public good, or 
public policy, is illegal and void;(l) but the expression “public policy” is a vague and 
unsatisfactory expression which may lead to uncertainty and error when applied to the 
decision of legal rights.(2) In one sense every rule of law, which has been laid down 
by the Courts in that course of judicial legislation which has evolved the law of the 
country, has been based on considerations of public interest or policy. But public 
policy in the narrower sense means that there are considerations of public interest 
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which require the Courts to depart from their primary function of enforcing contracts 
and, exceptionally, to refuse to enforce them. Public policy in this sense is disabling.(3) 
It is not a branch of the law to be ex tended (4) but is governed by the judicial 
precedents.(5) As remarked by Jessel, M. R., in Printing and Numerical Registering 
Company v. Sampson: (6) 

“You arc not to extend arbitrarily these rules which say that a given contract is void as 
being against public policy, because if there is one thing which, more than another, public 
policy requires, it is, that men of full age and competent understanding shall have the utmost 
liberty of contracting, and that their contracts when entered into freely and voluntarily, shall 
be held sacred and shall be enforced by Courts of justice. Therefore, you have this public policy 
to consider —that you must not lightly interfere with this freedom of contract.” 


Where a legacy is given to a person on condition that she shall marry with the 
consent of X, it is a valid condition.(7) 

As to illustrations of provisions against public policy, see Note 35 on S. 6 and 
Note 5 on Section 32. 


23. Where the terms of a transfer of property impose a condition to be 
Fulfilment of ccndi- fulfilled before a person can take an interest in the pre- 
tion precedent. perty, the condition shall be deemed to have been fulfilled 

if it has been substantially complied with. 

Illustrate ns 



A transfers Rs. 5,000 to B on condition that he shall marry with the consent of C, D 

* 

and K. E dies. B marries with the consent of C and D. B is deemed to have fulfilled 
the condition. 


(b) A transfers Rs. 5,000 to B on condition that he shall marry with the consent of C, D 
and E. B marries without the consent of C, D and E , but obtains their consent after 
the marriage. B has not fulfilled the condition. 


1. Analogous law. 

2. Scope of the section. 

3. Substantial compliance. 

4. Condition as to residence. 


Synopsis 

5. Alternative conditions. 

6. Name and arms clause. 

7. Condition precedent, if can be relieved 

against. 


1. Analogous law. — This section corresponds to S. 128 of the Indian Succes¬ 
sion Act, 1925, which runs as follows : 

il 12S. Where a will imposes a condition to be fulfilled before the legatee can take a vested 
interest in the thing bequeathed, the condition shall be considered to have been fulfilled if it has 
been substantially complied with. 

Tlhistrn.tionS 


(i) A legacy is bequeathed to .1 on condition that he shall marry with the consent of 7, C, 

T\ 1T1 I * ' . i .1 ! i J > 4 f 71 / 1 1 * i> r \.«/~v ♦ «■* ♦ *1 » /~\ mo *.*>‘1 tl Cf ,-\ n 
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sends a present to A previous to the marriage. E lias been personally informed by A 
of liis intentions, and has made no objections. A 1ms fulfilled the condition. 

(ii) A legacy is bequeathed to A on condition that he shall marry with the consent of B, C 
and D. D dies. A marries with the consent of B and C. .1 has fulfilled the condition. 

(in) A legacy is bequeathed to A on condition that he shall marry with the consent of B, 
C and D. A marries in the lifetime of B , C and D, with the consent of B and C only. 
A has not fillfilied the condition. 

(iv) A legacy is bequeathed to A on condition that he shall marry with the consent of B } C 
and D. A obtains the unconditional assent of B, C and D to his marriage with E. 
Afterwards B } C and D capriciou.-ly retract their consent, .1 marries E. A has fulfilled 
the condition. 


(v) A legacy is bequeathed to A on condition that he shall marry with the consent of B, C 

and D. A marries without the consent of B t C and D, but obtains their consent alter 
the marriage. A has not fulfilled the condition. 

(vi) A makes his will whereby he bequeaths a sum of money to B if B shall marry with the 

consent of A's executors. B marries during the lifetime of A, and A afterwards 
expresses his approbation of the marriage. A dies. The bequest to B takes effect. 

(vii) A legacy is bequeathed to A if he executes a certain document within a time specified 
in the will. The document is executed by A within a reasonable time, but not within 
the time specified in the will. A has not performed the condition, and is not entitled 
to receive the legacy.” 


Note: — Illustrations (ii) and (v) above, 
under S. 2G of the Transfer of Property Act. 


are similar to the Illustrations given 


2. Scope of the section. _ This section deals with the fulfilment of a condi¬ 
tion precedent. The general principle is that where a transfer is made on a condition 
precedent, the transfer fails unless the condition is first fulfilled.(1) This section 
provides that such a condition shall he deemed to he fulfilled if it is substantially com. 
plied with. It is an application of the well recognised principle that the law leans in 
favour of early vestin'.) of estates. It is also in accordance with what is known as the 
cypres docrine(2) applicable to wills.(3) According to that doctrine when, in the case 
of a gift or a bequest, the intention of the donor or testator is incapable of being 
literally acted upon or where its literal performance would be unreasonable or in 
excess of what the law allows, the intention of the donor or testator is to be carried 
into effect cypres i.e., as nearly as may he practicable or reasonable or consistent with 
law.(4) 


3. Substantial compliance. — In Beni Chanel v. Ehram AhmedX 1) where by 
an agreement between A , a widow, on the one side, and B , C and 1) on the other, it 
was agreed that A should not transfer her property without the consent of B , C and 
]), and A transferred her property with the consent of B , the other two being dead at 
the time, it was held that there was no substantial compliance with the condition. 
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In coming to this conclusion, the learned Judges, however, differed as to the test to be 
applied for determining whether there had been a substantial compliance with the 
condition. Mr. Justice Mukerji observed : 

“Broadly speaking, till the majority or at least one-half of the people, whose consent is 
necessary, give it, it cannot he said that there has been a ‘substantial’ compliance with th& 
condition. The compliance would be partial only.” 

Mr. Justice Boys disagreed with the view that the test of substantial com. 
pliance can be the mere existence one way or the other of a numerical majority. 
He observed : 

“.the mere existence of a numerical majority one way or the other fails to 

furnish a satisfactory test; at any rate, it is not a principle applicable in all cases. Is there, 
then, any other principle generally applicable to test whether there has been substantial 
compliance? I think there is. It must, I think, be conceded that the best judges of whether the 
compliance was substantial would bo the deceased persons, if in any way their view would be 
ascertained. To ascertain that view directly is obviously impossible. But it is possible to 
form, upon all the known circumstances of the case as existing at the time the condition was 
made, a reasonable opinion as to whether the deceased persons would have been likely to agree 
that the consent of a survivor should be accepted as sufficient if they had foreseen the circum¬ 
stances in which the sufficiency of his consent might be in question.” 

It may be observed that the test applied by Mukerji, J., is a negative one. and even 
that is applicable to a particular class of conditions, namely, conditions requiring the 
consent of a particular number of persons for the doing of a thing. This test cannot 
be applied to all conditions precedent in general. The test applied by Mr. Justice 
Boys assumes that the person who imposed the condition is dead. It cannot be applied 
where he is alive. Further, the result of applying the test is to make the Court launch 
into a mere speculation as to what the person who imposed the condition would regard 
as sufficient in the light of subsequent circumstances. It is submitted that neither of 
the two tests can be regarded as correct. 

The true test appears to he to see, f irstly , whether, in cases where it is possible for 
the transferee to fully perform the condition, he has endeavoured his best to do so, and, 
secondly , whether the intention of the transferor in imposing the condition (as ascer¬ 
tained from the terms of the transfer '.and the surrounding circumstances) can be said 
to have been, in substance, satisfied by what has actually been done by way of com¬ 
pliance with the condition. Applying this test to the facts in Beni Chand's case , referred 
to above, it will be seen that the first part of the test is satisfied by the transferee; but 
the second part is not. Where the consent of three persons is necessary, the obtaining of 
the consent of one of them only cannot, ordinarily , lie said to be a carrying out in sub¬ 
stance the intention of the transferor though there may be special circumstances , such as 
those pointed out by Mr. Justice Boys in the said case, when the obtaining of the con¬ 
sent of even one may be said to be a carrying out, in substance, the intention of the 
transferor. 


In illustration (a) to the section, B cannot fully comply with the condition 
since E is dead. He has obtained the consent of C and D which is the only possible 
thing to do and the intention of the transferor may lie said to be, in substance, 
satisfied by such consent. The condition is, therefore, according to the test stated above, 
substantially complied with. But if E, in the above illustration, is alive and his con¬ 
sent is not obtained, there would be no substantial compliance with the condition. 
For, though the consent of the other two might in substance satisfy the intention of 
the transferor, it cannot be said that B has endeavoured to fully comply with the con¬ 
dition. This is illustration (iii) to S. 123 of the Indian Succession Act. 
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In illustration (b) to the section, B cannot be said to have endeavoured fully to 
satisfy the condition. Nor can it be said that the intention of the transferor (namely 
that consent should be obtained before marriage) is at all satisfied by obtaining their 
consent after the marriage. 

Illustrative cases. 

(1) A, by his will, gave to trustees £312 and several jewels in Vienna, in trust, to sell the 
same and pay rateably the creditors of his son if such creditors should within four months of 
the testator’s decease, accept it as a composition, and discharge the sou. The creditors applied 
within four months for payment of their demands agreeing to accept the payment as a composi¬ 
tion and agreeing to discharge the son. The trustees, however, did not sell the jewels within 
four months and the creditors did not therefore actually discharge the son. 16 was held that 
the condition was substantially complied with by the creditors applying within time and agree¬ 
ing to give a discharge on payment.(2) 

(2) A gave a legacy to A' who was in Australia “if he returned to England before the death 
of Y.” X embarked within the time specified on board a British ship to return to England, 
but the ship and all the passengers perished at sea. It was held that the condition was not 
fulfilled and A’s administratrix could not claim the legacy.(3) 

(3) A bequeathed personal estate to B provided she married with the consent of C. C gave 
a general permission to B to marry as she thought fit. B subsequently married without the 
knowledge of C. It was held that the condition was sutlicientlv complied with.(4) 

(4) M executed a sale deed in f4Vour of S, a minor, and it was agreed in the deed that S’s 
fathei should discharge certain debts. S’s father discharged a portion of such debts and the 
balance was discharged by S himself. It was held that the payment of the debts was not a con¬ 
dition precedent to the vesting of the property in 6’, and in any view, the payment of the debt 
by S s father and 5' was a compliance with the alleged condition.(5) 

(5) A made a bequest to B and C, (a suit by whom for partition against A was then pend¬ 
ing) as an act of grace on the condition that “should the suit which is brought by them under 
an illusion lie disposed of against them and should they, after the Court’s final decision 
numbly apply for assistance’’ they should receive a sum of money for their maintenance. After 
the death of A, B applied to the Collector of the District who was administering A’s estate 
asserting A s duty to maintain the applicant and demanding a larger sum of money than that 

bequeathed. It was held that this was not a humble request, and that the condition was not 
iuililled.(6) 

4. Condition as to residence.—Where a testator bequeathed a legacy to such 

oi his nieces as should, at the time of his death, be “living” in England, it was hold 

that the temporary absence of a niece from England would not deprive her of the 

egaey.(l) ibis is not a case of ‘ substantial compliance” but simply one of interpreta- 

ion ot the word “living” referred to in the condition. If “living” as used by the 

testator meant "having permanent residence" the condition was f ully satisfied by the 

niece having a permanent residence in England even though she was temporarily 
absent from England on the date of his death. * 

, . . 5 - Alternative conditions.—Where a testator be lueathcd a fund to X on her 

: In, Th * T ° ( t ) t l Wt ? ty -° nU y° ttra or hcr ^rrying with the consent of her parents, 

. n I t the heath o the testator X had only one parent living, and she married under 

Ucn ty-ono with the consen t of the living parent, it was held that the condition was 

/ \ H li'i ill' I ’ li e\ . \ / k < > / . 1 — * ■ - 


2. (1746) 20 E It 093 (1000) : 3 Atk 342, Franco 
v. Alva res. 

3 ; (1857) G9 Eli 1110 (1117) : 112 HR 153, 
l ricstley v. Holgato. 

E K CJ2 (644) : 1 Mer 181, Pollock 
iSee also (1793) 29 E It 917 (918) : 1 Bro C C 


320,-Mercer v. Hall.] 

5. 1924 Mail oil (515) AIR V 11]. 

B. (’05) 28 Mad 173 (180, 181) : 32 Iud App 105 

V w • 

Section 26 — Note 4 

\v (1 f 3) ?.° “ K 719 ( 7 -' 3 > : 68 E B 1295, 
Woods v. lownlcy. 
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fulfilled and that she got vested interest on her marriage.(l) 

6. Name and arms clause. — Where an estate is given to X on condition of 
the devisee’s changing his name, it is sufficient if he changes his name. It is not neces¬ 
sary that he should apply for the Royal Sign Manual.(l) 


7. Condition precedent, if can be relieved against. — It will be seen in 
Note 6 on S. 31 that a condition subsequent can, under certain circumstances, be reliev¬ 
ed against by the Court. Conditions ‘precedent, however, stand on a different footing. 
As the Lord Chancellor observed in Popham v. Bampfieldf 1) ‘‘precedent conditions 
must be literally performed; and this Court will never vest an estate, where by reason 
of a condition precedent, it will not vest in law.” 

Rut where the transferor fixes a time limit within which the condition precedent 
is to be performed the performance of the condition within a reasonable time though 
not within the time specified would, in English law, be sufficient if the parties can be 
placed in the same situation as if the condition had been strictly performed.(2) The 
law seems, however, to be different in this country. As shown in illustration (vii) to 
S. 128 of the Indian Succession Act, 1925,(2a) it is not a substantial compliance with the 
condition, if the transferee does the thing after the time limit, even though it has been 
done within a reasonable time. But if no time limit is fixed it would be sufficient com. 
pliance with the condition if the thing was done within a reasonable time.(3) In 
Packard Jnre{\) it was held that where the time fixed was not of the substance of the 
condition, but merely directory , the performance of the act within a reasonable time 
wa 3 a substantial compliance with the condition. 


27 . Where, on a transfer of property, an interest therein is created 
Conditional transfer to one j n favour of one person, and by the same transac- 
person coupled with transfer tion an ulterior disposition of the same interest is 
to another on failure of prior made in favour of another, if the prior disposition 
disposition. under the transfer shall fail, the ulterior disposition 

shall take effect upon the failure of the prior disposition, although the failure 
may not have occurred in the manner contemplated by the transferor. 

But, where the intention of the parties to the transaction is that the 
ulterior disposition shall take effect only in the event of the prior disposition 
failing in a particular manner, the ulterior disposition shall not take effect 
unless the prior disposition fails in that manner. 


Illustrations 

(a) A transfers Rs. 500 to B on condition that he shall execute a certain lease within 
three months after A’s death, and, if he should neglect to do so, to C. B dies in lifetime. 
The disposition in favour of C takes effect. 


Section 26 — Note 5 

1. (1876) 2 Cli D 753 (761, 762) : 45 LJ Cli 
519, Dawson v. Oliver Massey. 

Section 26 — Note 6 

1. (1S35) 53 RR 266 (267) : 131 E R 1247, 
Davies v, Lowndes. (Held, condition was com¬ 
plied with.) 

Section 26 — Note 7 

1. (1682) 23 E R 325 (326) : 1 Vern 80. 


2. (1826) 25 R R 117 (122): 38 E R 193, Hollin- 
roke v. Lister. 

(1691) 23 E R 743 (744): 2 Vern 222, Woodman v. 
Blake. (Time was extended.) 

2a. See Note 1 where the section is repro¬ 
duced. 

3. (1835) 53 RR 266 (267): 1 Bing NC 597, 
Davies v. Lowndes. 

4. (1920) 89 L J Cb 301 (303, 304): (1920) 1 Cb 
596. 
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(b) A transfers property to his wife; but, in case she should die in his life-time, transfers 
to B that which he had transferred to her. A and his wife perish together, under circumstances 

which make it impossible to prove that she died before him. The disposition in favour of B 
does not take effect. 

Synopsis 

1. Analogous law. 

2. Scope of the section. 

3. “Same interest.” 

4. “Shall fail.” 

1. Analogous law. — This section corresponds to Ss. 129 and 180 of the 
Indian Succession Act, 1925, which run as follows : 

“129. Where there is a bequest to one person and a bequest of the same thing to another, 

if the prior bequest shall fail, the second bequest shall take effect upon the failure of the prior 

bequest although the failure may not have occurred in the manner contemplated by the 
testator. 

Illustrations 

(i) A bequeaths a sum of money to his own children surviving him, and, if they all die 

under 18, to B. A dies without having ever had a child. The bequest to 'B takes 
effect. 

(ii) A bequeaths a sum of money to B, on condition that he shall execute a certain docu¬ 
ment within three months after A’s death, and, if he should neglect to do so to C 
B dies in the testator’s life-time. The bequest to C takes effect. 

“1.30. Where the will shows an intention that the second bequest shall take effect only in 
the event of the first bequest failing in a particular manner, the second bequest shall not take 
effect, unless the prior bequest fails in that particular manner. 

Illustration 

A makes a bequest to his wife, but in case she should die in his life-time, bequeaths to B 

that which he had bequeathed to her. A and his wife perish together under circumstances 

which make it impossible to prove that she died before him; the bequest to B does not tak* 
effect.” 


2. Scope of the section.—As has been seen in Note 3 on S. 16 this section 
gives legislative effect to the general rule that where an interest created on a transfer 
of property is intended to take effect upon the failure of a prior interest created by 
the same transaction, such interest will take effect upon the failure of the prior- 
interest in any manner, unless it is clearly intended that the subsequent interest is 
not to take effect unless the prior interest failed in a particular manner and the 
failure happened in some other manner. In English law the rule is called the rule of 
acceleration inasmuch as, on the failure of the prior interest the subsequent interest is 

accelerated , i. e., takes effect before it would normally come into existence As Iris 
been observed in Halsbury’s Laics of England :(1) 

“The effect of failure of a prior life interest.is to accelerate the ; * 

which aro limited to take etlect on the regular determination of that prior interest- the CouVt 

Cm t T , h i° ° f tll ,° ri ' le ‘ S 10 (jive cffect 10 thc intention of the transferor. The 

Court will, therefore, always look to the intention of the transferor as disclosed in 

the_docu mc.nt ot transfer^) Where no particular mode of failure is specified the 

Section 27 — Note 2 v. Lainson 


1. Hnlsbury, Laws of England, Vol. 28, para. 
1188. 

2. 1932 Oudh 1(11 (102, 103) [AIR V 19’ (DR) 
(1853) 101 R R 203 (205) : -13 E R 10S3, Lainson 


v. Lainson. 

(1 He 3 a 5 thfield K ® 85 (S7) '' 21 BeaV 255 ’ ^nnant v. 

(If, 1 ) Ml R R 258 (262) ; 10 W R (Eng) 06 
Hall v. Wancn. (An ulterior bequest is not fn’ 
validated by the illegality of thc original be* 
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Court presumes the intention of the transferor to be to benefit the subsequent 
transferee in iclicitever manner the prior interest may fail. This is the effect 
of the first part of the section. But where the transferor specifies the mode of failure 
of the prior interest as the only condition on which he intends the subsequent interest 
is to take effect, there is no question of any presumption, and the subsequent interest 
will fail, in accordance with the intention of the transferor, if the failure of the prior 
interest has not taken place in the manner specified.(3) This is the effect of the second 
paragraph of the section. 

Under the English law, the doctrine of acceleration does not apply where the 
ulterior disposition is in favour of persons who are not ascertainable at the time of 
the transfer but can only be ascertained subsequently. Thus, in Halsbury’s Laws of 
England, after the ’paragraph from which the passage quoted above has been taken 

occurs the following : 

“Such a failure of a prior gift, however, does not accelerate a subsequent executory 
limitation not taking effect merely on determination of the prior interest; and subsequent 
gifts cannot be accelerated where the persons who are to take under them are only contin¬ 
gently ascertainable at a future date. 

And this principle has been applied to a bequest in this country.(4) It is, 
‘however, a question whether the word “another” in this section necessarily refers 


only to an ascertained person. 

See the undermentioned illustrative cases.(5) 


quest as the person bequeathing the property 
was illiterate man and intention must be given 

effect to.) v , 

3. + (1S72) Ind App (Sup Yol.) 47 (80) (PC). 

1926 Mad 936 (938) [A X E V 13] (DB). 
(Gift to a grandson who may be born within 10 
years of the testator’s death. A grandson was 
born within 10 years but the gift to him was 
invalid under Hindu law being to unborn per¬ 
son. If a grandson was not born within 10 
years then there was a gift over. The puor gift 
failed but not in the manner intended by the 
testator. Hence the ulterior gift also failed. 
Note' The Hindu Transfers and Bequests (City 
of Madra.) Act, VIII of 1921, did not apply to 
the facts of this case.) 

(18551 Hi HR 48 (48) : 21 Beav 134, Pliilpot v. 
St George’s Hospital. 

(18601 125 R R 99 (111, 112): 30 L J Ch 65, Wmg 

v A 

°(1855? 102 R R 316 (326): 4 Dog M & G 633, 
Underwood v. Wing. (Property first bequeathed 
to wife and in case she dies during the lifetime 
of the testator, the property was gifted to some 
one -The ulterior gift will be given effect to 
only on happening of the prior condition.) 

4 . 1942 Sind 145 (15*2, 153) [AIR V 29]/. I L R 
(1942) Kar 392. (Bequest to M and on his death 

to his son or sons.) 

5. (’08) 35 Cal 896 (903) : 35 Ind App U 8 (PC). 
(A gift made to a son, to be adopted by the wife 
of the testator and if the adopted son died with¬ 
out issue in the lifetime of the widow then to 
the daughters of the testator in equal shares 
The adoption was found to be void ah initio 
Held that the gift over in favour of the /laugh¬ 
ters would take effect although the contingency 


upon the happening of which it was to take 
effect had not happened in the way contempla¬ 
ted by the will.) 

1914 Cal 570 (571, 572) [AIEVl] (DB). (A 
made a bequest to a minor son and on his death 
before attaining majority to the widow for life 
and then to the daughters — Held that the gift 
to daughters took effect by the death of the 
widow before the minor son.) 

(’87) 15 Cal 282 (291) (DB). (A’s wife was enceinte 
and A, by his will left bis property to the ex¬ 
pected son — There was a gift over in case the 
son died before attaining majority - A s wite 
gave birth to a daughter — Held that the gn 
over took effect, though the gift to the son failed 
in a manner not contemplated by the tes a °*4 
(18S2) 30 W R (Eng) 918 (920) : 4 / L T 40, Daus 

v. Davis. (Where the testator gave a property to 
his wife and provided that if she dies withn 

twelve months of his (testator’s) decease it will 
go over to his sister and the wife died durin 
his lifetime it was held that the contingency 
guarded agairst was the wife survlvmg the 
testator by twelve months after the te^tatoi . 
death and therefore the gift took effect thougl 
the wife had died before the testator and the e- 
forehad not strictly died within the twelve 

months of testator’s decease.) n Q q fi 

(1867)15 WR (Eng) 952 (953): 3 Ch D -9 , 

Craven v. Brady. l7 - 

(1834) 2 M & K 202 (205, 220): 39 KB no, 

Mackinnon v. Swell. ~ n no /-in) 

(1876) 24 IV B (Eng) 947)947): 3 Ch D 703 (71 K 

Jull v. Jacobs. (Gift to the testator s daug^^ 
of real and personal estate duiin 0 
lifetime, and after decease the property to 
equally divided between their children - Held, 
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3. “same interest.” — This section or the doctrine of acceleration on which 
it is based does not apply unless the prior and ulterior dispositions refer to the same 
interest.(l). 

4. Shall fail.” — The failure of the prior disposition contemplated by this 
section is the failure of a valid disposition. If the prior disposition is void ab initio, 
the subsequent disposition also will fail on the principle embodied in S. 16.(l) 


28 . On a transfer of property an interest therein may be created to 
Ulterior transfer condi- accrue to any person with the condition superadded 
tional on happening or that in case a specified uncertain event shall happen 
not happening of specified such interest shall pass to another person, or that in 

event- case a specified uncertain event shall not happen such 

interest shall pass to another person. In each case the dispositions are 
subject to the rules contained in sections 10, 12, 21, 22, 23, 24, 25 and 27. 


Synopsis 


1. Analogous law. 

2 . Scope of the section. 

3. Hindu law. 

4. Muhammadan law. 

5. “Interest therein may be created.” 

6 . “With the condition superadded.” 

7. “Specified uncertain event.” 

1. Analogous law. — Section 
as follows : 


8 . “Shall pass to another person.” 

9. Condition subsequent becoming impossible 

of performance. See Note 5 on Section 29. 

! 10. Several conditions subsequent. See Note 7 
on Section 29. 


I 


11. Dispositions are subject to rules 
in Ss. 10, 12. etc. 


contained 


131 of the Indian Succession Act, 1925 runs 


“131. (1) A bequest may be made to any person with the condition superadded that in 

casea speohed uncertain event shall happen the thing bequeathed shall go to another ner-on 

or that in case a specified uncertain event shall not happen the thing bequeathed shall go over 
to another person. bU uver 

“°““ a i0 120 '“‘ 


J. i L H oL / ULIU IIS 


(i) A sum of money is bequeathed to A, to be paid to him at the age of IS, and if he shall 

t ie e ore he attains that age, to B. A takes a vested interest in the legaev, subject to be 

dmsted and to go to B in case A dies under 18. * Dject t0 be 


the gift to the daughter being void on account 

of her having attested the will, the gift to the 

children was accelerated and took effect im¬ 
mediately.) 

(1813) 13 R It 101 (110) : 35 E R 338, Murray v. 
Jones. (Device to testator’s children provided 
that if to.-tat or died leaving but one child the 
property was to go over to F — Testator died 
without issue - Held, gift to F took effect ) 

°® 12 > 12 ? 08 WV- 35 E It 49, Meadows v. 

(1 Linking that Ins wife was enceinte the 

testator devised lus property to his son and on 

failure of the son to X - It was discovered that 

tbo wife was never enceinte —Held that the gift 
over took effect.) h 

TO 2 ] E ,}} 1117 < 112 °) *• 1 Vcs Sen 420, Avelyn 
\.N\aul. (Pacts similar to illustration (a) ‘to 

4. T. P. 82. 


the section.) 

(1774) 98 Ell 956 (958) 
Statliein v. Bell. (Do.) 
(1741) 125 E It 1184 (1190) 
Fulham v. Wickett. (Do.) 
(1711) 21 E It 1022 (1022) : 
Jones v. Westcombe. (Do.) 

Section 27 — 


(1774) 1 Cowp 40 
Willes 303, It os d* 
1 Eq Cas A hr 245, 


— Note 3 

1. 1942 Sind 145 (152) [AIR V 29] : ILK Mojo) 
Ear 392 (418). (Will-Interest on certain sun 
bequeathed to M and after his death to M’s sou 

or sons —Held that the bequests were not of tho 
same property.) 

Section 27 — Note 4 
Eom 4 44U° m 155 (158) [AIR V 29 3 : ILi * (1942) 
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(ii) An estate is bequeathed to A with a proviso that, if A shall dispute the competency of 
the testator to make a will, the estate shall go to B. A disputes the competency of the testator 
to make a will. The estate goes to B. 

(Hi) A sum of money is bequeathed to A for life and, after his death, to B\ but if B shall 
then be dead, leaving a son such son is to stand in the place of B. B takes a vested interest in 
the legacy, subject to be divested if he dies leaving a son in A’s lifetime. 

(iv) A sum of money is bequeathed to A and B, and if either should die during the life of 
C, then to the survivor living at the death of C. A and B die before C. The gift over cannot 
take effect but the representative of A takes one-half of the money, and the representative of B 
takes the other half. 

(v) A bequeaths to B the interest of a fund for life, and directs the fund to be divided at 
her death equally among her three children or such of them as shall be living at her death. 
All the children of B die in B’s lifetime. The bequest over cannot take effect but the interests 
of the children pass to their representatives.” 


2. Scope of the section, —A transfer which is absolute in the first instance 
may be made subject to a condition that it shall be cut down or divested on the 
happening of a contingency.(l) Such a condition is called a condition subsequent. A 
transfer may also be made subject to a condition that, on the happening of a contin¬ 
gency, the interest created shall not only cease but that it shall pass to another person. 
Such a condition is, so far as the prior interest is concerned, a condition subsequent, 
but is, so far as the ulterior transfer is concerned, a condition precedent. Section 81 
deals with conditions of the nature referred to in the first class of cases while this 
section deals with conditions of the nature referred to in the second class of cases. 
As was observed by Courtney-Terrell C. J. : 

“the Transfer of Property Act, by S. 28, deals with a case in which, on the happening of a 
specified uncertain event the property transferred is to pass to a second donee whereas, S. 31 
refers to a mere cesser £f the first donee’s interest on the happening of a specified uncertain 
event in which case the property will,*n ordinary cases, revert to the donor.”(2) 

Thus, where a gift deed has provided that the interest is conferred on one person and 
if a specified uncertain event happened then the interest would pass to another then 
what is really conferred on the first is only a life estate and the absolute estate would 
pass to the other person on the happening of the specified uncertain event.(2aa) 
Where however there is no defeasance of the prior interest, the gift over Cannot- 
come into operation.(2a)_ _ 

Section 28 — Note 2 


1 +(1857) 6 Moo Ind App 526 (551, 552) (PC). 
1964 S C 587 (592, 593) [AIR V 51 C 76]. (Gift 
with condition subsequent — Transfer is not 
postponed to date on which condition is ful¬ 
filled but takes effect immediately.) 

I960 Andh Pra 509 (514) [AIR V 47 C 168] (DBh 
(Bequest to daughter with direction that on 
failure of male issue surviving the property must 
revert to parent estate—Clause relating to male 
issue held in the circumstances of the case 
amounted only to mere words of defeasance in 
the absolute estate of the daughter.) 

1956 Hyd 153 (158) (Pr 17) [AIK V 43 C 58] : 
1LR (> 956) Hyd 107 (DB). (It is competent to 
a Hindu to make a grant of absolute estate 
defeasible on the happening of a certain sub¬ 


sequent event.) „ 

1926 Oudh 561 (574) [AIR \ 13] *. 2 Luck 335 


(1920)*2 Ch 481 (485) : 80 L J Ch 583 (585), In 


• 

e Ashton; Ballard v. Ashton. (But the contin 
ency must not be so selected as to run counter 
o the general policy of the law.) 

. 1935 Bat 401 (403) [AIR V 22] ; 14 Pat 640 

DB). . 

aa. I960 Her 183 (185, 186) [AIR V 47 C S4, : 

LR (1959) Ker 1040. (Absolute estate created 
a favour of donee reduced to mere life estate 
n the non-happening of the event of birth oi 
mlc child to him and estate went over to othei 

sf 1 C 958 Ker L T 516 (519, 520) (Pr 4) (DB). 

7) 1957 Ker L T 899 (905). 

56 Punj 45 ( 46 ) .[AIK V 48 c 21]. (Snch. 
cfeasauce clause is not oppostc 1 - 

57 a Trav Co 167 (169) [AIR V 44 C 53j : I LB 

956) Trav Co 914 (DB). 

i.f 192S Oudh 67 (73) [AIR V 35]. 
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On the happening of the uncertain event on which the interest created is to 
pass to another person, the prior estate is put an end to and the gift over takes 

effect.(B) 

Illustrations . 

(1) A testator bequeathed a fund to his sons B , C and D which was to be paid to them as 
and when they attained the age of 21 years, subject to the condition that in case anv 
son died before the period of distribution to him of his share, the share was to go to 
hi3 issue. B died before the period of distribution leaving issue, but before he died he 
made a will bequeathing his share to his wife. It was held that on his death before 
distribution his estate was divested -and passed to his issue and that, therefore, the 
wife’s claim to the property was not sustainable.(4) 

(2) X transfers property to A subject to the condition that if he dies before attaining 
majority, it ishall pass to B. A dies before attaining majority. The property will 
pass to I3.{ 5) 

(3) A transfers property to B , C and D with a proviso that if any of them died without 
leaving a son or a son’s son his share should go to the survivors. B died without 
leaving a son or a son’s son. C and D will get the share and not the heirs of B.(6) 

See also the undermentioned cases.(7) 


3. Hindu law. — The last clause of S. 2 prior to its amendment in 1929, 
provided that, nothing in the second chapter of this Act should be deemed to aflect any 
rule of Hindu law. If, therefore, there was a conflict between a rule of Hindu law 
and the provisions contained in the second chapter of this Act the rule of Hindu law 
was to prevail. So far, however, as this section enabled the creation of an interest 
subject to conditions of defeasance and gift over, it was not opposed to any rule of 
Hindu law which recognised grants subject to a condition of defeasance with gift 
over.(l) But the Hindu law prohibited any disposition in favour of unborn persons 


3 . 1928 All 699 (702) [AIR V 15] (DBb (This 
section in fact gives statutory recognition in 
India to those executing interests which in 
English law are known as executory devises if 
contained in a will, and before the Statute of 
of Uses was repealed, were called springing or 
shifting uses if such estates were created in real 
property by deed.) 

( 12) 14 Ind Cas 708 (710) (DB) (Cal). 

4. *(’84) 6 All 583 (597) (DB). 

5- 1914 Cal 570 (571) [AIR V l] (DB). 

6 ’ (’72) Ind App Supp Vol. 47 (70) (PC). 

7 * 1920 Mad 783 (787) [AIR V 7] (DB). (A 
cfeasance clause in a partition deed of an 
estate that if a default in making certain pay¬ 
ments shall bo made the interest of the de- 

fiVx tCr P ass t0 ftn °ther person is valid.) 

' 11 Ind Cas 634 (635) (Cal). (Bequest to N on 

condition of living in family house, otherwise 

gilt over—Failure to reside—Gift over takes 
effect.) 

(’12) 14 Ind Cas 708 (710) (I)B) (Cal). (Do.) 

) 34 Mad 250 (252) (DB). (Razinama provi- 
( n g that the properties to be held and enjoyed 
in common by A and B and that in the event 
having no issue, the entire properties to 
juong to B — A dying without leaving issue 
c.m over takes effeet.) 

Vn i 2 n Cal 646 < 056 ’ 05 V (DU)- (Bequct to A 
' l», testator’s two widows, with a eondition 

!l ln case A or B dees not reside in the 


family house she is to forfeit her share, which 
will go over to other heirs— B leaving the 
house— Held, B forfeits her share in property.) 

Section 28 — Note 3 

1 • (’88) 16 Cal 383 (392) : 16 Ind App 29 (PC). 
(’78) 4 Cal 23 (28) : 5 Ind App 138 (PC). 

* 1862) 9 Moo Ind App 123 (135) (PC). 

(1857) 6 Moo Ind App 526 (551, 552) (PC). (Pro¬ 
perty willed away to sons and in the event of 

any of his sons dying without a son, there is a 
gift over to such of the other sons or son’s son ) 

+ (DB) 5 1>at 401 (4 ° 7) [A 1 K V 22]: 14 Pat 640 
1U28 All 699 (702, 703) (Alii V 15] (DB). 

Bon, 262 (264) [A I li V 8] : 45 Bom 1038 

(But defoai-ancc clause attached again to 
gift over makes it invalid.) 

+ 1920 Mad 783 (787) [AIK V 7] (DB). (Stipula- 
tion in partition deed that share will be taken 
away on default of condition is valid ) 

(’ll) 34 Mad 250 (252) (DB). (The absolute estate 
conferred upon was defeasible in the event of 
failure of issue and this one followed by a "ift 

over in favour of a person in being j 3 perfectly 

valid under Hindu law.) 

[to afro 1916 Cal 775 (780) [A I R V 3] (DB; 

(Where, however, an absolute interest is given 
and the devisee dies without disposal of his 

interest, the gift over is void as regards both 

realty and personalty.)] 
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and a gift over to such a person would have been opposed to Hindu law.(2) This 
restriction was removed by the passing of the Hindu Disposition of Property Act, 
1916,(8) with the result that the rules of Hindu law were in no way inconsistent with 
this section. 

By virtue of the amendment of S. 2, the second chapter, and consequently thi 3 
section, directly applies to transfers made by Hindus subject to a condition of defea¬ 
sance with gift over. 


4, Muhammadan law.—The last clause of S. 2 provides that nothing in the 
second chapter of this Act shall be deemed to affect any rule of Muhammadan law. It 
has been seen in the Notes on S. 21 that contingent interests are not recognised under 
the Muhammadan law. A gift over, such as is contemplated by this section, is only a 
contingent interest and cannot, therefore, be created under that law. This section will 
not affect the said rule of Muhammadan law. 


The section is, however, applicable to Mophalas of*north Malabar as they are 
governed by Marumakkathayam law(l) and not by any rule of Muhammadan law. 


5. “Interest therein may be created/’ —The word “interest” in this section 
has the same meaning as the “thing bequeathed” in S. 181 of the Indian Succession 

Act, 1925.(1) 

The interest created need not be an absolute interest'm. the property. A life- 
intercst(2) or even a contingent interest(B) may be created subject to a condition that 
on the happening of a specified uncertain event, it shall pass to another person. 


6. “With the condition superadded/’— The words “with the condition 
superadded” make it clear that the condition must be a part of the transfer and must 
be imposed at the time of making the transfer. Where an absolute transfer is made the 
transferor cannot later on, in a subsequent document, impose a condition defeating the 
interest created already.(1) Where, however, the deed of gift and the deed of agree¬ 
ment whereby the donor was entitled to revoke the gift upon happening of specified 
uncertain events mentioned in S. 31, were executed a3 two separate documents but on 
the same date, it was held that both formed part of the same transaction and must be 
read together and the transaction fell within the purview of S 81.(la) 

The question whether a condition is a precedent one or a subsequent one mus t 
depend upon the intention of the transferor. Where such intention is clearly express 
there is, of course, no difficulty. But where from the language employed by the grantor 
in making the grant, the intention of the grantor cannot be clearly determined, resoi 
should be had to certain well recognised presumptions of law. One such presumption _is 


2 . | 1933 Dorn 34 (36) [A I R V 20] (DB). (There 
may be a defeasance by gift over, in which case 
the*gift over must be in favour of somebody in 
existence at the time of the gift.) 

3. 1939 Cal 226 (228) [AIR V 26] : I L R (1939) 
1 Cal 63. 

Section 28 — Note 4 

1. (’57) 1957 Ker L T 899 (905). 

Section 28 — Note 5 

1. 1935 Pat 401 (403) [A I R V 22] : 14 Pat 640 
(DB). 

2 . (1852) C8 E R 597 (600) : 9 Hare 475, Rock¬ 
ford v. Hackman. 


[1853) 10 E R 359 (442) : 4 H L C 1, Egerton 
Earl) Brownlow. 

j) 5 Ch App JOB (41») : 39 h J Ch 501, In ro 

bison’s Estate. (Egerton v. Brownlow, 

3) 23 Ch D 158 (164) : 52 L J Ch 420 (4-1, 
), In re Viscount Exmouth. 

Section 28 — Note 6 

’ 83 ) 6 All 313 (321) : H Ind A PP (PC), 
ft of villages complete by delivery of Pos,*- 

q - Subsequently an application to Colleeto 

ting the gift to be conditional— Held, appU 
ion ineffective.) „ 

1951 All 599 (599, 600) [AIR V 33 C 153,. 
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in favour of early vesting .(2) And the other presumption is against the divesting of 
estates once vested.(8) Where, therefore, a condition is framed in such terms a3 that 
it is capable of being construed fairly as a condition subsequent and not a condition 
precedent, the Court ought to construe it as a condition subsequent.(4) As was pointed 
out by their Lordships of the Privy Council in Sifton v. Siflonfo) ‘‘where it is 
doubtful whether a condition be precedent or subsequent, the Court prima facie treats 
it as being subsequent. For there is a presumption in favour of early vesting " As^to 
the condition subsequent itself, unless from the gift over clause, the intention is 
perfectly unambiguous, clear and definite, that any vested interest whatever shall cease 
and become divested, the gift over will not be held to have that effect.(G) 

7. “Specified uncertain event." — The event on the happening of which a 
vested estate is to be defeated must be expressed in such clear, definite and unambi¬ 
guous terms as to enable the Court to predicate with certainty, upon the happening of 
what event it was that the preceding estate was to determine^) In the undermentioned 
case(l) a legacy was given to such grandchildren of the testator as shall he ‘‘educated 
in England" and it was provided that if any of them was ‘‘educated abroad," his share 
was to go to the others. A grandchild was partly educated in France and partly in 
England. The question came before the Court as to whether she forfeited her legacy 
and the gift over took effect. It was held by Kindersley. V. C., that the event “educated 
in England" was not specific, inasmuch as it was difficult to say whether the testator 
meant that the legatee should get the whole education in England alone, and as many 
sets of hypothetical circumstances could be contemplated in which the legatee could be 
said to have been “educated in England" and also “abroad." lie observed : “The 
contingency should be so expressed as not to leave it in any degree doubtful or 
uncertain what the contingency is which is intended to defeat the prior estate." 

The expression ‘‘uncertain event" is sometimes used to convey the meaning that 
the event is “not specified."(2) This, obviously, is not the meaning in which it is used 
in this section. Th e unc ertainty referred to in the section is. unceutainty in the 
happening of the event and not in the language in which it is expressed.(8) (In the case 
noted below (4) a fund bequeathed to 'K' was .to go over to ‘G’ in case 7 l’ died before 
“actually receiving" it from the executors. The event on the'happening of which the 
estate of 7f was to be defeated, viz.,' the death of 7 l* before receiving the fund was 
specific. Courts could at any time ascertain whether it had happened or not. The 
element of uncertainty was also there, but it consisted only in the happening of it, 
inasmuch as the actual receipt of the fund by 7G depended on the diligence or dilatori* 
ness of the executors. It was- possible that 7vT’ may receive the legacy during his 
lifetime if the executors acted diligently or may not receive it at all if the executors 

2. 1938 V C 270 (275, 276) [AIR V 25b 

3. f 1025 Mad 599 (004) [AIR V 12] (DB). 

Also see S. 29, Note 3. 

4 . (1903) 72 L J Ch 281 (2S3) : (1903) 1 Ck 749, 

In iv Greenwood; Good hart v. Wood head. 

5. f 1938 V C 270 (275, 276) [AIR V 25b 

6. 1925 Mad 599 (C04, C05) AIR V 12] (DB). 

(18-3) 57 L J Ch 120 (421, 422) : 23 Ch D 158, 

in re Viscount Exmouth. 


Section 28 — Note 7 

}• (16^) 3 Drew 451 (470) : 61 E IV, 975, 
fiClavering v. Ellison. 


[Sre also (1859) 7 H L C 707 (725) : 11 E R 282, 
Clavering v. Ellison.] 

2. (1927) 2 Ch 264 (268) : 9G L J Ch 4 87, In re 

La n von. 

* 

s-.t (’81) 6 All 5,83 (597) (DB). (Following John¬ 
son v. Crook, (1879) 19 Ch D 639.) 

(1897) 2 Ch 255 ( 2 G 0 ) : CO L J Ch 616 , WainrOht 

v. Miller. ° 

[• SVi * r F° (1376) 1 App Cas 428 (138) : 46 L J Ch 
2 , Minors v. Batthon. 

4.-1.(1.279) 12 Ch D 639 (651): 48 L J Ch 777, 
Johnson v. Crook. 
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RGted oth e rw ise # Thus, it was a case of a specified event uncertain in its happening, and 

as 7i died before he actually received the fund, the Court allowed '& to take it after 
f K s death. 


8. Shall pass tc another person.”—The gift over must be in favour of a 
definite person or persons.(l) This, of course, does not mean that the person in whose 
favour there is a gift over must be mentioned in the grant by name. But there must 
be such description as is sufficient for the Court to ascertain the person. 

_ 9. Condition subsequent becoming impossible of performance. — See 

Note 5 on Section 29. 


10. Several conditions subsequent.—See Note 7 on Section 29. 


11. Dispositions are subject to rules contained in sections 10, 12, etc.— 

This section provides that where an interest is created subject to a condition subsequent 
with a gift over, the rules contained in Ss. 10„12, etc., referred to in this section, will 
apply not only to the prior interest created, but to the gift over as well. 


Section 10. — Where a transfer is made in favour of X subject to a condition 
absolutely restraining him from disposing of it and if X dies without issue, then to Y 
with a similar restraint on disposition , the restraint on disposition would under S. 10 
be void. Again where a transfer is made in favour of X subject to a condition that 
if he disposes of it in any way, it will pass to Y , the condition subsequent is under 
S. 10 void and X s interest will not be divested even if he breaks the condition.(1) 
The gift over in favour of Y will not take effect. 


Section 12. Where A transfers property to X subject to a condition that if he 
becomes bankrupt or endeavours to transfer his interest, it will pass to F, the condi¬ 
tion subsequent is void under S. 12 and consequently X’s interest will not be divested 
e\en if he breaks the condition, and the gift over in favour of Y will not take effect. 
Again where A transfers property to X and if he dies without issue it is to pass to Y 
subject to a condition that if F becomes bankrupt his interest will cease, this last condi. 

tion attached to the gift over is void under S. 12, and Y will take unconditionally 
after the death of X without issue. 

Section 21. The ulterior transfer referred to in S. 28 is only a contingent 
interest. On the happening of the contingency which is the condition subsequent, the 
ulterior transfer will become a vested interest by virtue of Section 21.(2) 

Section 22. Where, under this section, a gift over is made in favour of such 
members of a class as shall attain a particular age, then, by virtue of S. 22, only those 
persons who attain that particular age, at the date when the prior interest ceases, will 
take a vested interest in the property. 


Illustration. 


.1 transfers property to B and if he dies before attaining the age of 75 then to such of his 
sons who shall attain the age of IS. B has three sons, C, D and E. B dies at the age of 70 
when C and D have attained the age of IS but E has not. At the death of B cn!v C and D get 


a vested interest in the property. 

Section 28 — Note 8 
1. (’05) 32 Cal S6l (869) (DB). 

Section 28 — Note 11 

X. (1797) 3 Yes 324 (325) : 4 E E 7, Bradley v- 
Peixoto. 


[See also 1926 Mad 64S (650) [AIR V IS] (DB).] 

2 t 1933 Mad SO (S3) [AIR Y 20]. (Absolute gift 
to a wife subject to a condition that if .'he dies 
without i.'sue the property would pa->‘ to other 
persons living at tlie date of the gift ■ Gift in 
favour of other persons is contingent.) 
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Section 23. — The gift over, in a case coming under S. 28 is, as has been seen 
above, a contingent interest which will take effect on the happening of the uncertain 
event constituting the condition subsequent. By virtue of S. 23, such uncertain event 
must, if the gift over is to take effect, happen before or at the same time as the prior 
interest ceases to exist.(2a) 

Illustration. 


A transfers property to B for life with a condition that if C marries D then it should go 
to C. No time limit is mentioned for' C’s marriage with D, If C has to take the property his 
marriage with D must take place before or at the death of B . 

Section 21. Where A transfers property in favour of X subject to a condition 
that on the happening of a contingency it shall pass to Y and equally or the 
survivor of them, and Y dies before the happening of the contingency, Z will, under 
the provisions of S. 24, take the interest on the happening of the contingency. 

Section 25. A transfer subject to a condition precedent of the nature referred 
to in S. 25 cannot take effect. A ‘‘condition superadded” within the meaning of this 
section is, as has been seen already, a condition precedent so far as the ulterior interest 
created is concerned. It follows by virtue of S. 25 that the ulterior interest will fail 
if the “condition superadded” is of the nature specified in that section.(3) 

Section 27. — Where the ‘‘condition superadded” on the fulfilment of which the 
gift over is to take etlect, is the failure of the prior interest , the gift over will, by 
virtue of the provisions of S. 27, take effect even though the failure may not have 
occurred in the manner contemplated by the transferor. The undermentioned case(4) 
was a peculiar one. In that case A made a bequest to his wife B with a gift over to 
C if B re-married. B went through a ceremony of marriage with the surviving husband 
of her deceased sister, such marriage being then invalid. The marriage was, however, 
subsequently validated by the Deceased Wife’s Sister’s Marriage Act, 1907 (7 Edw. VII, 
C. 47), and the question was whether the bequest to B was divested and passed to C. 
It was held that the Act did not affect prejudicially the estate which B had got and 
that it wa3 not divested. 


Fulfilment of condition 29. An ulterior disposition of the kind contem- 

Gubsequent. plated by the last preceding section cannot take effect 

unless the condition is strictly fulfilled. 


Illustration. 


A transfers Rs. 500 to /.*, to be paid to him on his attaining his majority or marrying, 
with a proviso that, if B dies a minor or marries without C’s consent, the Rs. 500 shall go to D. 
B marries when only 17 years of age, without C’s consent. The transfer to D takes effect. 


2a. 1006 Pat 40 (45) [A I It V 53 C ll] : 45 Pat 
655 (DU). (Legacy bequeathed to A for life and 
after -l’s death to l{ and C in equal shares 
absolutely — Will further providing that if B or 
C died issueless, survivor to get property absolu¬ 
tely— B died issueless after .1—Property, held, 
vest ’d in equal shares in B and C after . 1 ’s 
death — As will did not mention time for 
occurrence of subsequent event i.e., death of 
B or C i-surlc.ss, S. 23 applied — Subsequent 
legacy in favour of C after B’s death issuelebS 
could not take effect.) 

3. (1838) HO Ch I) 116 (120) : 57 L J Ch 936, In 
re Moore; Trau'ord v. Maconochie. 


(1026 ) 1 Ch D 842 (851) : 95 L J Ch 528, In re 
W ilkinson; Page v. Public Trustee. 

(’83! 6 All 313 (321) : 11 lnd App 44 (PC). 

(1912) 2 Ch 471 (478) : 81 L J Ch 800, Neel v. 
Sandbrook. (Condition that donees who were 
minors should not he in the custody or 
guardianship of their father —Condition is void 
as being against public policy.) 

[See also (1*07) 103 E It 538 (543) : 9 East 170, 
Perrin v. Lyon. (A condition subsequent with 
a gift over that the legatee should not marry 
a Scotchman is valid.)] 

4 . (1911) 27 T L It 203 (204) : (1911) 1 Ch 810, 
In re Whitfield; Hill \\ Matliie. 
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Synopsis 


1. Analogous law. 

2. Scope of the section. 

3. Strict construction of defeasance clause. 

4. Strict compliance with condition. 


4a. Onus of proof. 

5. Fulfilment of condition becoming impos¬ 
sible. 

6. Knowledge of condition if necessary. 

7. Two or more conditions. 


. law - This section corresponds to S. 132 of the Indian Succes- 

sion Act, 192o, which runs as follows : 

131 “* *«“*• 

Illustrations. 

B C VnVTTt 18 l b ° queat l le n t0 A ‘ With a pr0vis0 that> if he carries without the consent of 

fnd C the rif’t t ‘ lT Y f 1° t0 J- D dlBS ■ Even if J without the consent of B, 

ana o, the gift to E does not take effect. 

B tho ,ii e ;r', is „ bequea t the . d t0 f' W,tb - a P r ° v ^ so that, if he marries without the consent of 

widower in i ^ * ^°- ° ■ ^ marries with the consent of B. He afterwards becomes a 

widowe and marries again without the consent of B. The bequest to C does not take effect. 

dies unde, 19 f Cy “ beq ."? athed , to A > to be P a >d at 18, or marriage, with a proviso that, if A 

f; , 0r marrle * W f Ubou ‘ he consent of B, the legacy shall go to C. A marries under 

18, without the consent of B. The bequest to C takes effect.” 


2. Scope of the section— It is a well recognised principle that the law leans 
in favour of early vesting { 1) Another equally well-recognised principle is that the 
law views with disfavour the divesting of estates once vested. (2) Section 26 gives effect 

•° 1G IS ^ len ^ 0ne ^ Principle by providing that- a substantial compliance is sufficient 
m the case of conditions precedent, i. e„ conditions which have the effect of vesting an 

e f 3 f,’ 6 ° u ^ 3 effect to the second principle by construing divesting clauses 

strictly! 3 ) and by demanding a strict compliance of conditions subsequent, i.e., 
conditions which have the effect of divesting or defeating an estate once vested.(d) 

Now, a condition such as is dealt with in S. 28, is as has been seen in Note 2 
thereon, a condition subsequent so far as the prior interest is concerned, and a condition 
precedent so far as the ulterior interest is concerned. This section lays down that in 
such cases, a strict and not a substantial compliance is necessary if the ulterior interest 
is to take eitect. The English law is the same on the point.(5) 


Section 29 — Note 2 

1. See Note 6 on Section 28. 

2 . See Note 6 on Section 2S. 

[See also (’74) 1 Ind App 3S7 (395) (PC). (A 
clause in the will providing for cesser of the 
estate of the persons entitled under it, in the 
event of non-residence in his Boitakana 
house.)] 

3 . 1925 Lah 594 (595) [AIR V 12] (DB). 

•f (1859) 115 RR 345 (351) : 29 L J Ch 761, 
Clavering v. Ellison, 

(1S5S) 70 ER 294 (299,300): 4 K & J 709, 
Maddison v. Chapman. 

(1856) 26 L J Ch 1 (4): 26 LTCh 1, Kiallmark v 
Kiaumark. (Clavering v. Ellison, 3 Drew 451; 
Egerton v. Browulow, 4 HLC 1 and Frances’s 
case, 8 Rep 19 followed.) 

4 . (18581 70 E R 294 (299, 300^ : 4 K & J 709, 
Maddison v. Chapman. 

0800) 31 E R 549 (550) : 5 Yes 207, Harrison v. 
Foreman. (Bequest to A for life and after her 
death to B and C equally and in case of the 


death of either of them in the life of A, the 
whole to the survivor of them living at her 
(A’s) -death. Both B and C died before A. As 
the contingency did not happen the vested 
interest of B and C was not divested.) 

[See a>so (1 SI9) 20 R R 316 (317) : 4 Madd 411, 
Sturges v. PearsoD.] 

5 . (1S58) 70 E R 294 (299, 300) : 4 K & J 709, 
Maddison v. Chapman. 

(1826) 38 E R 193 (l96) : 1 Russ 500, Hollinrake 
v. Lister. 

(1887) 34 Ch D 742 (747) : 35 W R (Eng) 624 
(625), Harfclav Steadman* v. Punster. II n a will 
it was laid down as a condition precedent that 
before a testator’s next of kin gets the bequest 
he should establish his title within cue year cf 
the testator’s death and on default there was a 
gift over. No claim brought by next of kin as 
required although within the stated period in 
an administration proceedings an enquiry as to 
next of kin was made—Held, gilt over took 
effect.) 
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3. Strict construction of defeasance clause.—It requires clear words to 
divest an estate once vested.(1) A clause of defeasance, in order to be operative, must 
contain express words or words of necessary implication of a gift over to a definite 
person or persons.(2) If it is ambiguous, the general rule is to construe it in such a 
manner as not to divest an interest already vested.(3) Where there is no ambiguity 
in the clause, the words of the clause must be construed literally according to the 
plain meaning of the words.U) In Hervey-Bathurst v. Stanley^) where, in dealing 
with the argument that a divesting clause must be strictly construed, the Master of 
tne Rolls said : “I assent to that so far as this, that it must be construed strictly— 
whatever the words may mean—and I intend to construe it strictly, and it is only 
because I construe it strictly, and can only attach one meaning to it, construing it 
strictly, that I am going to give effect to it. Whether the word “strictly” means 
anything more or less than this, that the proviso must itself be clear in its terms, that 

m | * 

is to say, unambiguous in its meaning, and capable, when fairly construed, of only one 
meaning, I do not say, but I do not think that it can be carried further than that.” 


Illustrative cases. 

(1) A testator made a bequest in favour of .1, subject to a proviso that if within a 
particular period from the death of the testator, A rej used or neglected to take the name and 
aims of the testator, then the properfc}’ was to go over to 13. A was abroad and remained in 
ignorance of his rights for more than the prescribed period. It was held that the words “refuso 
or neglect’’ presupposed the exercise of will on the part of A and that a mere “failure” or 

omission • due to ignorance did not fall within the compass of the expression “refuse or 
neglect” and that the bequest was therefore not defeated.(C) 

[2) A partition deed between A and I) provided as regards certain land that its usufruct 
was set apart for the maintenance of their mother and then provided as follows : “We shall 
divide the properties after defraying the funeral expenses of our mother. The land of the 
person tliat^does not contribute to the said expenses shall be enjoyed by the person who 
contributes.” A did not contribute. It was held by Sundara Aiyar, J., that the clause as to 
contribution was one of defeasance, that the words “if either of them does not contribute” 
must be construed as meaning “if either of them refuse to contribute,” and that the mere 
failure of A to contribute did not divest him of his vested interest.(7). 


4. Strict compliance with condition —Where a transfer is made in favour 
0 A subject to a condition that he shall do a particular thing or that a certain event 
shall happen, on failure of which , the interest is to pass to B, the strict fulfilment 
required by this section, has reference only to the failure to do the thing or the failure 
ot the event. Where the thing is, in substance , done by A, it cannot lie said strictly that 
there has been a failure to do it, and the gift over will not take effect. Similarly 
vhere the event may be said to have in substance happened, it cannot be said strictly 
that the event did not happen and the gift over cannot take effect. Thus, where a gift 
was made with a condition that if the donee did not reside in the house given, the 
ho use should pass to another person, it was held by their Lord ships of the Privy Council 

Section 29 —- Note 3 

(1*87) 12 Bom 137 (147). 

(1005) 32 Cal 801 (SG9) (DB). 

3 - 1925 Mad 599 (605) [AIR V 12] (DB). (A gift 
over clause must indicate :i clear, unambiguous 
and definite intention of the testator to divest 
the estate.) 

Also see S. 28, Note 6. 

4 * 1925 Mad 599 (004 ) FAIR V 12] (DB). 

(1920) 30 T L R 074 (075): (1920) 2 Ch 109 (473), 

In re Evan’s Contract. (A will declared that a 


person entitled under the will shall within 
specified time assume.The surname and arms of 
the testator, without providing for gift over on 
failure to do so—Held, it was merely expres¬ 
sion of a desire of the testator and not a condi¬ 
tional limitation.) 

S. (1870) 4 Ch D 251 (258) : 46 LJ Ch 162 
(164). 

G. (1920) 1 Ch -992 (1000) : 42 T L R GSl (682), 
Re Qu intin Dick, C’loncurry v. Frcnton. 

7. (’ll) 12 Ind Cas 25G (257) (DB) (Mad). 
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that residence, simply and without definition, did not mean exclusive residence, and 
that, in such cases, an occasional use of the house and keeping an establishment in it 
with the intention of again using it as residence, was a sufficient fulfilment of the 
direction as to residence, and that the gift over did not therefore take effect.(l) See 
also the undermentioned cases to the similar effect.(2) In the undermentioned case(3) 
a bequest was made to A on condition that if she should have no legitimate children» 
then the property was to pass to B. A had one legitimate child born alive who died 
before her. It was held, that since A had a child though subsequently dead, the event 
contemplated happened and that the gift over did not take effect. A had the estate 
absolutely. 

In Partridge v. Partridge,[4) a gift was made in favour of A, a minor, with the 
condition that if A should “refuse or neglect” to reside in the mansion-house, it shall 
go over to B. It was held that an infant could not “refuse or neglect’ to reside in a 
particular place, if the persons who have the legal custody or care of him do not choose 
that he should do so. The clause of forfeiture was held not to apply to the minor during 
his infancy.(4a) 


A testator bequeathed property to A with condition that if A did not marry 
with the consent of the executors, the property was to pass -to B. A married during 
the lifetime of the testator with his consent. It was held tl^at having regard to the 
object of the testator in safeguarding the interests of A , the condition so far as A was 
concerned was, in effect, struck out by reason of the marriage during the lifetime of 
the testator with his consent. The gift over did not take effect.(5) See also the under¬ 
mentioned cases.(6) In the case noted below(7) a farm was given to A on condition 
that he should not part with it but should dwell there, and that on failure to do so the 
farm was to go over to B. A mortgaged the farm to C and confessed judgment in a 
suit by C on the mortgage, and the farm was sold. It was held that on such sale the 
gift over took effect as the condition was broken.(8) 


Section 29 — Note 4 

1. (’74) 1 Ind App 387 (398, 399) (PC). 

2 . (1884) 53 L J Ch 474 (475) : 25 Ch D 605 
(610), In re Moil*. 

<1823) 24 HR 136 (140, 141) : 37 E R 1204: 
(1823) Turn & Rwss, 530, Fillingham v. Bromley. 

3 . (1810) 33 E R 1041 (1042) : 10 R R 212, Wall 
v. Tomlinson. 

4 . (1894) 63 L J Ch 122 (124, 125) : (1894) 1 Ch 
351 (359). (No distinction can be drawn from 
the tender years of infant, e. g., infant of two 

years or ten years.) 

4a. (1910) 79 L J Ch 281 (284) : (1910) 1 Ch 541 
(551), In re Edwards. (Forfeiture clause in 
respect of bearing arms and surname of the 
testator. Partridge’s case (1894) 63 L J Ch 122, 
followed.) 

5. (1910) 79 L -J Ch 502 (504, 505) : (1910) 2 Ch 
322 (325, 327), In re Park. 

e. (1919) 1 Ch 249 (258) : SS L J Ch 96. In re 
Grove. (A bequest to A subject to a condition 
that A should within three months from testa¬ 
tor’s death transfer other property of his to 
certain persons — Even prior to the date of the 
will, A had already with the testator’s consent 
transferred the property to third persons—Held 


that A was exempt from the condition under 
the circumstances.) 

899) ICh 642 (649) : 48 L J Ch 324 (327), Re 
Pickeworth. (A bequest to A for life and then 
;o B and C to be paid and divided among them 
equally — If either of the sisters B and C \vere 
;hen dead, to be held in trust for the suivivor 
ibsolutelv — B and C died during the lifetime 
)f A—B and C took a vested estate and it was 
lot divested by their death before the ea 

)f A *) • u- 

S18) 56 ER 508 (504) : 18 R R 230, Aislabie 
r. Rice. (Gift to A for life if she should remain 
inmarried or if she should marry with the 
onsent of X - X dying - Condition becoming 
mpossible of performance — Estate foi m 
ut down.) , 

. (1802) 2 East 481 (487) : 102 E R 453, Docx 
)uke of Norfolk v. Howke. 

.Steal* (’ll) 11 Ind Cm 

<?«?>• (A hwse wm bequeathed to ^ 

jt.on that ho should re, de l ]ntere;t jn 

Rherwise be will cease to have . _ 

behove which would go to semebodj eUe 
S'Mia the house and made it .mposs.ble for 
,im=elf to reside in the house-Held, condition 

ras broken.) 
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4a. Onus of proof—The onus of proof that there has been a breach of a 

condition subsequent is on the party alleging it and the other side cannot be called 
upon to prove a general negative.(l) 

5. Fulfilment of condition becoming impossible. — Where a condition 

such as is referred to in S. 28. becomes impossible of fulfilment through no act or 

default of the person who has to perform it, it will be treated as void, and the gift 

-over will not take effect,(1) and the transferee of the prior interest will take the estate 

absolutely.(2) As was observed in Graydon v. HichX‘6) “it is the constant rule of law 

sn the case of conditions subsequent, that if the performance becomes impossible by 
the act of God, then it is absolutely void.” 

Illustrations. 

(1) ,4 transfers property to X subject to a condition that she should marry B at or before 
she attains the age of 21, and that if sbe does not do so then to YB dies before X 
attains 21 years of age. A' takes the property absolutely and the gift over fails.(4) 

<2) 1vbhl Ueath3 & Ju Dd J° X J 0 bC Paid t0 her at the age of 21 > ,ears or on her marriage 
whichever shall first happen, provided she marries by. or with the consent of the 

executors under the will; but if she dies before the fund becomes payable on the condh 

ons aforesaid, then to Y. The executors die before A' attains 21 years of a^e and 

fails (0) ITleS COnSent - A ' takeS th ° prcpert >' ^olutely'and ^o »« 

(3) A transfers property to B subject to a condition that on his failure to perform a narti 
culai act it shall pass.to another person. B is not able to do the thing by reason of 

thn rift° r lm P rl30D ™ ent - Tbe non-performance of the act will not divest the estate and 
the gift over does not take effect.(6) . and 

6. Knowledge of condition if necessary.—The general ruin is +w 
of knowledge of the condition on tbe part of the transferee cfoes not exclude tie fulTl 


Section 29 — Note 4a 
Von^Dys^ B (E “ S) 681 < 681 - 682 b Wilkin- 

Section 29 — Note 5 

'clT^V^l 80 ^ 183 )'- 35 Beav 312. 

ditinn nf C ° et ^‘ * Glft . to daughter with a con- 
°f marriage with the consent of her 

bcca,ne‘impo°33i'bi r e d ) yln8,it WaS h<i ' d P erformance 

wsrigrisr 12681 : ,s L T (nsi 

See also the cases cited in foot-notes (2) to (6). 

2. 1925 Lull 59-1 (495) [AIR V 12] (DH) 

S te 1 ( 4 6 07 V n] : 46 A " 575 < DB )- 

H?ck ^ 6 L 1 07 ( 08) : 2 Atk 16 ’ Gra .vdon 


v. 


19 


W? L ^, C!l 281 (283): (1903) 1 Ch 7 
in re Greenwood. 

(181S) 18 R R o 30 ( 233 ) : 56 E R 503, Aislabie v. 

3. (1739) 26 E R 407 (108) : 2 Atl: 16 
4 v'. Ho 6 wJl 91 E R 107 <157) : 1 Salk 1TO - Thomas 
H 1 ™ 1 26 E R 407 (‘08) : 2 Atk 16, Graydon 


(1731) 24 E E 889 (889) ; 2 P Wnis 626, Peyton 
v. Bury. • y, ' uu 

te.s,, 1 " b e iso ,im » : m ™ 

(1876) 2 Ch D 753 (755, 762); 45 L J Ch 519 
Dawson v Oliver Massey. (Condition that 
donee should marry with consent of parents — 
One parent dying.)] * 

6. ('93) 20 Cal 15 (17) (DB). 

<WHL c 707 (743) : 11 E R 282, Clavering 

Section 29 _ Note 6 

V F 1 1 8 v 8) 86 E R 135 < 138 > : 1 199. Porter 

(l Wcy 2 L J Ch 452 (454): 1G E<1 92 ’ Re Hodge’s 

‘bS&k.®* 62a <6ss,: is e “ 

(1874) 22 WR (Eng) 620 (621) • 

Astley v. Es^ex (Earl). 


18 Eq 290, 


[ 2 f ’ci? 53 w ? (Ens) 393 < 394 ) : (1904) 

2U Lowl * v. Lewis. (A legaev wiM.i 
condition subsequent -An execute who takes 
beneficial interest is not bound to give notice 
of the condition to the legatee )] tlCe 
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or in some other way, if there were no such deed as that which contains the conditions, 
is not answerable or liable to lose his estate by reason of the non-performance of the* 
condition unless he has notice of the deed which contains it.(2) 

7. Two or more conditions.— Where a transfer is made to a person with a 
gift over on the happening of two or more conditions, all the conditions must be strictly 
fulfilled before the gift over takes effect. Thus, where a devise of lands was made to- 
A and if A died before he attained 21 years of age and without issue, then to B , it was- 
held that the gift over would not take effect if A attained 21 but died subsequently 
without issue.(l) 


Prior disposition not affected by 
invalidity of ulterior disposition. 


30, If the ulterior disposition is not valid,, 
the prior disposition is not affected by it. 

Illustration 

A transfers a farm to B for her life, and, if she do not desert her husband, to C. B ls- 
entitled to the farm during her life as if no condition had been inserted. 


Synopsis 

1. Analogous law. 

2. Scope of the section. 

3. Failure of gift over on condition which 

subsequently becomes impossible. 


1. Analogous law. — Section 13B of the Indian Succession Act, 1925 runs as- 
follows: 

il l33. If the ulterior bequest be not valid the original bequest is not affected by it. 


Illustrations 

(i) An estate is bequeathed to A for his life with condition superadded that, if he shall not 
on a given day walk 100 miles in an hour, the estate shall go to B. The condition¬ 
being void, A retains his estate as if no condition had been inserted in the will. 

(ii) An estate is bequeathed to A for her life and, if she does not desert her husband, to 

is entitled to the estate during her life as if no condition had been inserted in the wi 

(Hi) An estate is bequeathed to A for life, and, if he marries, to the eldest son of B for life. 
B, at the date of the testator’s death, had not had a son. The bequest o\ei la \oi 
under section 105 and A is entitled to the estate during his life. 


2. Scope of the section. — The effect of the failure of a prior disposition 
under certain circumstances, on the ulterior disposition has been dealt v ith un ' er 
Ss. 16 and 27. The present section deals with the effect of the invalidity o o 
ulterior disposition on the prior one, and it states that the prior disposition is n0 

affected by such invalidity. __ 


2. (1838)112 E R 1133 (1037) : 8 AAEL 779, 
Doode Taylor v. Crisp. ( (1809) 103 E R 1160, 
followed.) 

(1809) 103 E R 1160 (1162) : 11 R R 307, Doe d. 
Kanrick v. Lord Bcauclerk. 

Section 29 — Note 7 

1. (1810) 104 E R 113 (115): 11 R R 380, Dee d, 
Usher v. Jessep. 

(1857) 10 E R 1216 (1227) : 26 L J Ch 473, C4rey 
v. Pearson. 


(1860) 2S Beav 440 (445) : 54 E R 435, Secomb 

v. Edwards. .on 

(1870) 10 Eq 501 (503) : 19 W B (Eng) Dig 130, 

Finch v. Lane. . 

(1871) 11 Eq 514 (522) : 40 L J Ch Soo, B-' d v - 

Braithwaite. . , . ^ -p cc^rr\ 

[But see (1836) 1 Eq 675 (6S4) : 14 ^ R Ln 0 ) 

576, In re Sander’s Trusts. (Legacy was to pass 

to remaining children in case the ~ 

died unmarried and without issue*. 

dies widower who never had issues, held that 

gift over took effeet T ‘Unmarried mean* nlth 

out leaving a widow .)_, 
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An ulterior disposition may be invalid either because such a disposition is not 
one recognised by law, or the condition on which it is to take effect is invalid. Thus, a 

gift to A for life and then to an unborn person was, under the rules of Hindu law, 

invalid so far as the ulterior disposition was eoncerned.(l) Similarly, a transfer to A 

for life with a subsequent disposition which amounts to altering the legal course of 

inheritance would he invalid so far as the subsequent disposition is concerned (2) 

Again an ulterior disposition on the happening of a condition which is invalid for any 

reason, e.g., under Ss. 10 to 15, 17 and 25, would not take effecfc.(B) In all the above 
cases, the prior disposition is not affected. 

3 Failure of gift over on condition which subsequently becomes 
impossible ^here prior disposition is subject to a condition of defeasance with a 
gift over ami the condition is valid at the time of the transfer but becomes subse¬ 
quently impossible of fulfilment, the ulterior disposition fails. The prior disposition is 
not only not affected by it, but becomes absolute and free of the condition.(l) 


„ 3 **, Sub i e ct to the provisions of section 12, on a transfer of property 

shall cease to '"haveEffect an ' nterest therein may be created with the condition 
in case specified uncertain superadded that it shall cease to exist in case a sneri- 

bappen. appen3 “ d °“ not fied uncertain event shall happen, or in case a specified 

uncertain event shall not happen. 

Illustrations 


Section 30 — Note 2 

Vd 928 A c , \ 56 (158 ’ 1C1 > [ AIK v 15]: 50 All 

375: 65 Iud App 180. 

i.Snv r Llj '• 1G Inti App 29 (PC). 

\l?k In m P5 , SUp V0 ‘ 47 : 18Suth WE 359 (3C6) 
■an Idi fT C ° mUSt , bo existence 

.akc Click) klDS ttt tb0 t,u “ when the ,1ft 

(’95) 20 Horn 450 (464) (DB). 

.\otL. I bo disability is removed by the Hindu 
disposition oi Property Act, 1916. 

2 ’7(W9 r ? , 17 ? ( /? 1) [;U1< V ts] : 58 I ml App 

ri cH'diokk ) ((1872) Ind Api) Su P Vo1 ™ 
^ xkTk't& Zl 

-Iho latter bequest is invalid as being an 
attempt to alter the course of succession imder 

n 1 alcs!/" ,dU aW by COn<inln " succession to 

( 72) Iml App Sup Vol 47 : 18 Snth \v p asn 
<3M, 365) (I’C). (All estates of inheritance crea- 
tLd . b y Kift or will so far as they are in 
void!)t Cnt WUh S enL1 ' ftl law of inheritance are 

kencskTah 1 P*?* tA 1 R V 2 ° ] (DB >- (Creating 

erics of absolute estates defeasible in succession 


on happening of an uncertain event is repugnant 
to Hindu law.) ° 

1926 Cal 561 (561, 563) [AIE V 13] : 53 Cal 251. 

(Directions altering line of shebaits held void and 
inoperative.) 

rnol r ;°n 2C r (265) [AIR V8] : 45 Bom 1038 (DB) 

( 02) 4 Bom L R 893 (904). V '* 

3. 1935 All 1042 (1046) [AIR V 22] : 58 All 467 

sssr-’ *° 

V lint| or /r- An T '• ? . K /12 > Cxerrard 

perpetmty.) 1 ,nfrin « in « ™ le against 

« 77 , L 2 Ch , 265 <2 ,; 6) : (1908) 1 Ch 383, In 

(18401 9 R C °?-V tlon a S ft lnst public policy.) 

wicb (GR t V 48 E j< 1S ‘ 7 > Ring v. Hard- 
wick. (Gift over too remote.) 

L ‘miv S ° (,l2, 14 Ind Cas 70S (710) (DB) (Cal) 
Uumate g! f t over in favour of an agnate or a 

Liabnun is void for uncertainty — But this 
dr^s not affect validity of earlier bequests.) 

( ^ , v 7 ^LS' 443); - 64R ^ 41 -^- 

Section 30 — Note 3 

1- See Notes on Section 29 

1924 All 025 (038) [AIR V 11] ; 46 All 575 (DB) 

C ATslabie ( v Riled ** ^ (260) 1 66 E 4 A 
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(b) A transfers a farm to B , provided that, if B shall not go to England within three years 
after the date of the transfer, his interest in the farm shall cease. B does not go to England, 
within the term prescribed. His interest in the farm ceases. 


Synopsis 


1. Analogous law. 

• 2. Scope of the section. 

3. This section and section 126. 

4. “Subject to the provisions of section 12.” 


5. “Condition superadded.” See S. 28, Note 6, 

6. Effect of condition, if can be relieved 

against. 

7. Contracts to transfer property. 


1. Analogous law. — Section 134 of the Indian Succession Act, 1925, corres¬ 
ponds to this section and runs as follows: 

“134. A bequest maj 7 be made with the condition superadded that it shall cease to have 
effect in case a specified uncertain event shall happen, or in case a specified uncertain event 
shall not happen. 

Illustrations 

([) An estate is bequeathed to A for his life, with a proviso that, in case he shall cut down 
a certain wood, the bequest shall cease to have any effect. A cuts down the wood. He loses his 
life interest in the estate. 

(ii) An estate is bequeathed to A, provided that, if he marries under the age of 25 without 
the consent of the executors named in the will, the estate shall cease to belong to him. A 
marries under 25 without the consent of the executors. The estate ceases to belong to him. 

(iii) An estate is bequeathed to A , provided that, if he shall not go to England within 
three years after the testator’s death, his interest in the estate shall cease. A does not go to 
England within the time prescribed. His interest in the estate ceases. 

(iv) An estate is bequeathed to A, with a proviso that, if she becomes a nun, she shall cease- 
to have any interest in the estate. A becomes a nun. She loses her interest under the will. 

(v) A fund is bequeathed to A for life, and, after his death, to B , if B shall be then living, 
with a proviso that, if B shall become a nun, the bequest to her shall cease to have any effect. 
B becomes a nun in the lifetime of A. She thereby loses her contingent interest in the fund.’ 


2. Scope of the section. — This section declares that a transfer subject to a 
condition that it shall cease on the happening, or the not happening, of a specified 
uncertain event is a lawful method of grant.(l) The distinction between this section and 
S. 28 is that, while the latter deals with a case in which, on the happening of a contin¬ 
gency, the first transferee’s interest ceases and passes to a second transferee , this section 
refers to a mere cesser of the transferee’s interest on the happening of a contingency, 
in which case the property will, in ordinary cases, revert to the donor.(2) The specified 


Section 31 — Note 2 

1. 1964 S C 587 (592, 593) [AIR V 51 C 761. 
*1936 P C 24 (26) [AIRY 23] : 63 Ind App 26 : 

15 Pat 127. (Sale-deed contained a clause that 
on failure to pay the balance to creditors of 
vendor w T ithin particular time the deed was to 
become cancelled—Held, not a-condition subse¬ 
quent but an integral condition of a contract of 
& s&lc.) 

(’74) 1 Ind App 387 : 22 Suth W R 377 (379) 
(PC). (Principle recognised even prior to T. F. 
Act.) 

1939 Cal 226 (228) [AIR V 26] *. ILR (1939) 1 Cal 
63 (DB). (Gift over is not the essence of a 
defeasance clause.) 

2. See Note 2 on Section 3S. 

Also see the folloioiny cases: . . 

1927 P C 123 (127) [A I R V 34]. (Condition to 
pay maintenance allowance to doner not 


jserved by donee—Held, property gifted could 
j recovered by donor—It was restored to the 
vner in this case.) 

3) 36 Cal 311 (322) : 36 Ind App 1 (PC). (Gift 

i daughter with a condition that if she died 

ii Id less, the property would revert to the 

S6 Hyd 153 (158) [AIR V 43 C 58] : ILR 
.956) Hyd 107 (DB). (It is competent to a 
indu to make a grant of absolute estate 
^feasible on the happening of a certain sub^e- 

'r<L7226 (228) [AIR V 26] : ILR U 939 ) 1 Cal 

's AU 699 (702) [AIR V 15] (DB). (Hindu law 
■Gilt—Donor can bestow absolute estate and 
d defeasance clause Co men o ° 

jnecessary for validity of the e ame.) 

3) 5 N W PHCB5 (7) (DB). (A gif of a 
)use was made in favour of a person witn the 
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event contemplated by the section, as clearly suggested by the illustrations must be 

definite and specific. Thus a clause in a lease which stipulated that the lease would i 

cancelled if the lessor took up any other business or manufacture without the written 

consent of the landlord was held to be very vague to satisfy the test of a specified even t 
contemplated by the section.(3) y e event 

,, 7^?™ the transfer has already been effected and the condition subsen, 

the unfulfilment of which the transfer is to cease, is fulfilled later on the t f ’ ° D 

effective as from its original date and not from the date on which the conditio? 7 '' 13 

quent is fulfilled. Thus where A transferred his shares m a company to B on m ,o' 

1947 m consideration of Ins forthcoming marriage with B and the marriage tool- 
subsequently, it was held that the transfer was effective from lO.ia .1947 ( 4 ) * " 1 laC& 

3. This section and section 126. — As has been seen in Nnto ta c 
the words in S. 126 “the donor and donee may agree" show that section 
covenants superseding or revoking a gift and not to conditions annexed to the f 
This section not only deals with gifts but with other transfers as well and 7 T 

particular event. On the happening of the event, the interest will ceLeTheTrf 7 “ 
the transferee has alienated the property to a purchaser for value witboih n r 7 

to in S. ,20 cannot, on the other hand, be enforced t,“st “h i S‘ mei 

paragraph of S. 126.) In the undermentioned case(l) there are 1 obS77' (See Iast 
effect that a provision for defeasance of an estate is subject to the lim, 7 f t0 tbe 
rights of transferees for value without notice are not to be affected I 77 !°? ? the 

actual decision itself seems to have been mainly based on the "ewlha S° IS^' 
section that is applicable to the case. W CJiat ^6 IS the 

4. “Subject to the provisions of section 12.” — The mn ,i;rn 

must, of course, be a valid condition. Section 32 provides a test for fin ! a «Peradded 

and when such a condition is valid. It states that a condition would 

dition subsequent if the event to which it relates rn„ f t,e Aalid as a con- 

precedent; and S. 25 shows what events cannot constitute vali^dftion ?!!' 1 

Now, there seems to be nothing in S. 25 to prevent the event of 7 ^ ^ 
a person constituting a valid condition precedent , and but for thl l ? >,f rUptcv of 
provisions of S. 12,” such an event would, by virtue of S 82 'ntt! SUbjeCt to the 
ti°n subsequent, with the result that this section would Stltute a vali ^ condi. 
which declares that such a condition is void The words “s„l . in ^°, nsistent with S. 12 

S. 12 ” avoid this possible inconsistency. S SUbj6Ct to the Provisions of 

5. “Condition superadded.” — See S. 28, Note 6 . 

6 . Effect of condition, if can be relieved against — Tt 1 

because a condition subse quent maybe validly imposed under thisZr^ f ° l0W that 

conditions that the donee should pay up some ** -“-7—* lerefore, 

debt cf the donor and also should maintain the 
donor as long as she lived—Held, that the 
donor was entitled to cancel the gift when the 
donee failed to perform the two conditions of 

back g ) Ut 1D bl3 f,ivour ’ aDd t0 8 et property 


3. 19o7 Orissa 35 (37) (AIR V 

4 - 1964 S C 587 ( 59 > 593 ) r\ t ,, ,, J (DB) ' 
(1964) 2 S C R 480 H A 1 R V 51 C 761 1 


Section 31 __ Note 3 
1. 1923 Mad 67 ( 68 , 69) [AIR V 10] (DB). 
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the Court is bound to enforce it in every case. In Popham v. Bamfield,( 1) the Lord 
Chancellor observed : 

“Of subsequent conditions, there is this difference to be observed (for against all conditions 
subsequent, this Court cannot, nor ought to relieve), when the Court can in any case compensate 
the party in damages for the non-precise performance of the condition, there it*is just and equit¬ 
able to relieve, as if a man’s estate be upon condition to pay money at a certain day, and he 

fails of payment ; but where the party cannot be compensated in damages, it would be against 
conscience to relieve.” 

This view has been followed in India also.(2) 

7. Contracts to transfer property. — The section has no application to 

contracts to transfer property. 

In the undermentioned case(l) A executed a document in favour of B to the 
following effect: 

I sell property x to you. I have received consideration as follows : I have 
kept Rs. 29,072-3.0 in deposit with you for payment to my creditor B and have 
received the balance Rs. 1,927-13.0 in cash. You should go with me to B. I shall 
request B for remission and if he reduces it, you should pay B the reduced sum 
and the balance to me. If you fail to pay B as aforesaid by 30th December 1925 
this sale-deed shall stand cancelled. 

It was held by their Lordships of the Privy Council that the document contained both 
a contract of sale and an act of transfer of the property, that the last clause was part of 
the contract of sale and not of the transfer of property, and that S. 31 of the Transfer 
of Property Act which merely declares that a limitation upon a condition subsequent is 
a lawful method of grant, did not exclude the right of the Court to give relief to the 
purchaser who fails to make payment of the price by the date agreed upon in the 
contract of sale. 


32, In order that a condition that an interest shall cease to exist may 
Such condition must be valid, it is necessary that the event to which it relates 
not be invalid. be one which could legally constitute the condition of the 

creation of an interest. 

Synopsis 


1. Analogous law. 

2. Scope of the section. 

3. Condition void for uncertainty. 

4. Condition as to residence. 

5. Condition subsequent, opposed to public 
policy. 

6 . Conditions in restraint of marriage. 

7. Immoral conditions subsequent. 


8. Provisions void for repugnancy. 

9. Defeasance clause and repugnant clause 

— Distinction between. 

10. Condition, fulfilment of which is impos¬ 

sible. 

11. Effect of condition subsequent being 

illegal. 

12. Hindu and Muhammadan law. 


1 . Analogous law.—Section 135 of the Indian Succession Act, 1925, runs as 


follows: 

“135. In order that a condition that a bequest shall cease to have effect may be valid, it is 
necessary that the event to which it relates be one which could legall}' constitute the condition 


of a bequest as contemplated by section 120.” 

Section 31 — Note 6 

1. (1682) 23 E R 325 (32G) : 1 Vern 80, Fry v. 
Porter. (1670) 86 E R S98 followed.) 

2. | 1933 Oudh 291 (294, 295) [AIRV20]: 8Luck 
707 (DB). (Condition subsequent by way of 


defeasance is valid but Court is not bound to 
enforce it in all cases.) 

Section 31 — Note 7 

1. 1936 P C 24 (25, 26) [AIR V 23] : 63 led App 
26 : 15 Pat 127. 
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2. Scope of the section. The general principle is that it is open to the 

■owner of property to make any disposition of his property, however unreasonable or 

whimsical it may appear to others, provided it is within legal limits.(l) This principle 

-is found enacted in S. 7 which provides that a person can transfer his property either 

■wholly or in part, and either absolutely or conditionally in the circumstances, to the 

-extent and in the manner allowed and ■prescribed by any latv for the time being in 

force. A conditional transfer may be either one subject to a condition precedent , or one 
•subject to a condition subsequent. 

There is no positive provision as to what conditions precedent are valid , but 
3 . 25 shows what conditions precedent are invalid. All conditions precedent would 
therefore, bo valid except those specifically declared to be invalid. This section 
‘Provi les a test for finding what conditions subsequent are valid. All conditions subse 
luent would be valid if the event to which it relates could legally constitute a condi". 
don precedent. In Cook v. Turner, (2) Baron Rolfe said : 

“The question, whether this proviso is a proviso void as being contrarv to the policy of the 
law, may well be tested by considering how the case would have stood if, instead of a condition 
subsequent, it had been made, as in ,ub,t:ince it might have been made, a condition precedent 
...... there would be no doubt of the validity cf such a condition as a condition precedent, 

and if so it must be good as a condition subsequent: for where a condition is bad on "rounds of 
puollc policy, it must obviously be bad whether it bo precedent or subsequent.” 

3. Condition void for uncertainty.-A condition subsequent which is va-me 
iind ^certain ia void. The reason is that it is impossible to fulfil a condition without 
tmowmg definitely the event constituting the condition. Tho test therefore to see 
•whether a condition subsequent is void for uncertainty is whether the condition is such 
that it can be seen from tho very beginning, precisely and distinctly upon the happen- 
.ng ot what event it is that the precedent vested interest is to determine The leading 
.-.ase on the point is Clavcriw, v. Ellison(l) decided by the House of Lords in 1859. In 
that case a devise was made to certain persons on the condition that they should he 
educated in England, failing which the grant was to cease. In holding that the condi 
uon was void for uncertainty, Lord Cranworth observed : 

thi--“bT Sid r that ' fl T\ the . C; ' r ' il3t times< 0De of th0 cardinal rules on the subject has been 

, " hcl 'f a vested estate Is to be defeated by a condition on a contingency that is to 

happen afterward, the condition must be such that the Court can see from the be"inuiu" 

sriToV;:™:?' “• *—*« 

‘■ n F iscorml Ez.muth v. Pread.l 2) Fry J„ observed ■ 

”5in Jtbi 1 hM to iMe not 

operation. It must be such a limitation tint at ..„ v a mltatlon ’ bllfc certainty in point of 
whether the limitation 1ms or lms not taken effect" m ° m ° f t,mo ’ “ IS a3c ertaiuable 

Cnnnril^in 0 '/vstated were applied by their Lordships of the Privy 

■Council .S if ton v. S if ten {6) In that case a testator devised a certain income to X 

out added a clause that the payment of the income should be made only so Ion" as X 

’ _—continue to reside in Canada." It was held that the condition was ™ “for 


Section 32 — Note 2 

1. (19*27) 96 L J Ch 187 (-190): (1927) 2 Ch 204, 
Lanyon v. La n yon. 

2. (1840) 71 K li 808 (815) : 153 E 11 1044. 

Section 32 — Note 3 

•1.*(1959) 11 E Ji 282 (289) : 7 H L C 707. 

4. T. P. 33. 


2. (1883) 31 WH (Eng) 515 (540) : 23 Ch I) 
158. 

3. 1938 V C 270 (275) [A t R y 2fd ( In 
eases of doubt whether the condition is 
precedent or subsequent., it should bo treated 
as subsequent as presumption is in favour of 
early vestincO 
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uncertainty as it was impossible, in the particular case, for the Court to determine, 
with any accuracy what future conduct of the donee would fall within the terms of 
the will. A condition that if the legatees ‘‘should live with their father” they should 
forfeit the legacy, is void for uncertainty as the expression “live with father” ie 
extremely vague.(4) Where a legacy is given to N on condition he remains obedient 
to ft, the condition imposed on N is not void for uncertainty.(5) Such a condition can 
legally constitute a condition subsequent. For other instances, see the undermentioned 
cases.(G) 

4. Condition as to residence. — A condition subsequent as to residence is a- 
valid condition(l) except where there is uncertainty about it in which case it will be 
void for uncertainty. (See Note 3). The meaning of the words ‘reside’ and ‘residence" 
depends upon the context in which the words are used. 

“A condition, for instance, attached to the demise of a house that the devisee should 
reside in the house for at least six months in the year, can present no diffiultv. In some 
contexts the word ‘reside’ may clearly denote what is sometimes called ‘being in residence’ ai 
a particular house. In other contexts it may mean maintaining a house in a tit state for 
residence.”(2) 

Where a will devised property to certain female members of the family, and 
provided that “if any of them live in any other than a holy place for more than three- 
months she will be deprive 1 of all my properties,” it was held that what was contem¬ 
plated was a wilful, deliberate and intentional leaving, and that it did not cover the- 
case of a minor member who was remove 1 to another place with the assistance of the 
police and kept there.(3) 

A clause of forfeiture in the event of the devisee not making the mansion- 
house “his usual and common place of abode and residence” is not void for un¬ 
certainty.(4) 

5. Condition subsequent, opposed to public policy _As to the meaning of 

the expression “opposed to public policy,” see Note 9 on S. 25. It has been seen in that- 
Note that a condition precedent is void if it is opposed to public policy. By virtue of this- 
section, a condition subsequent would also be void if it is opposed to public policy. 

Illustrations. 


(1) An attempt to create an estate of inheritance not known to law is against public- 
policy,(1) and, consequently, a condition subsequent which has the effect of altering 

4. (1912) 81 L J Ch 8 )0 (804): (1912) 2 Ch 471, bequest.)] 


(478), In re Sandbrook. 

5. 1944 Bom 196 (197) [AIR V 311. (Bequest to 
B for life and on her death to N if he remained 
obedient to B.) 

6. 1921 Lah 11 (16) [AIR V 8]: 2 Lah 175 (DB). 
(Gift over of what may not be required by the 
first donee of the absolute interest, is void for 
uncertainty.) 

1916 Cal 775 (788) [AIR V 3] (DB). (An absolute 
interest given to the first taker followed by a 
gift over of what may not be required by him 
—The gift over, though couched in most direct 
and precise words, is void for uncertainty.) 

(’53) 1953-1 All E R 308 (313) : 1952-2 W L R 
244 Re Allen; Faith v. Allen. 

[S-e a/so 1925 Lah 122 <122) [A I It V 12] (DB). 
(An absolute gift to a widow can only be 
reduced to a limited estate by clear and un¬ 
ambiguous words cutting down the first 


Section 32 — Note 4 

1. (1857) 53 E R 423 (425) : 116 R R 178. 
Wynne v. Fletcher. 

2. 1938 P C 270 (275) [AIR V 25]. 

3. (’91)20 Cal 15 (17) (DB). 

4- 1916 Cal 654 (656) [AIR V 3] (DB). (Restric¬ 
tion in a will as regards residence is no indi¬ 
cation of the creation of life-interest. 1 
(’ 11) 11 Ind Cas 634 (635) (DB) (Cal), 
f (’ 1 2) 14 Ind Cas 708 ( 710 ) (DB) (Cal). 

(’97) 24 Cal 646 (655, 656) (DB). 


Section 32 — Note 5 

L .*(’72) Ind App Supp Vol 47: 18 Suth W R 359’ 

915 Mad 119L (1193) [AIR V 2. (DB). (An 
arrangement to alter the line of succession by 
means of a provision for the devolution o e 
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the legal course of inheritance, as where a series of absolute estates are created which 
are defeasible in succession on the happening of an uncertain event, would be void as 
being opposed to public policy.(2) 

(2) Property was given to Lord .4 with a proviso that if the donee died without having 
acquired the title of a Duke or Marquis of B the interest granted should cease. It was 
held by the House of Lords that the proviso was opposed to public policy and void.(3) 

(3) A, a testator, gave property to his nephew II, on condition that if H entered into the 

naval or military services of the country, the property was to go over to F, another 

nephew of the testator. It was held that the condition was void as being against 

public policy it being contrary to the public good and welfare of the community.(4) 

(4) Conditions which tend to separate the husband from the wife or the parents from their 
children are opposed to public policy. .4 condition that the donee, a woman, should 
cease to reside at A' where the husband resided,(5) or a condition that the legacy will 
be defeated if the infant donees should live with their father,(6) or a condition that 
the infant donees should reside only in a particular place, wherever the parents may 
be(7) is void as being opposed to public policy. 

(5) A condition, making an estate granted to a person defeasible in the event of failure of 

issue living at the time of her death, i3 not opposed to Hindu law and is valid.(8) 

(6) A, who was under a sentence of transportation for life, transferred property to B subject 
to the condition that in the event of A, returning after serving his sentence, the pro¬ 
perty shall revert to him; it was held by the Madras High Court that the condition 

did not have the ellect of altering the legal course of inheritance and was le^al and 
enforceable. (9) 


(7) A gave property to her children in certain shares with a proviso that “if anv child 
should marry a person who was not a born Jew or a person who does not profess 
the Jewish religion, he or she should forfeit the interest granted.” It was held that 
the condition was not bad as being against public policy.(10) 

A transfer of property to the wife “so long as she shall continue the cohabiting wife or 

the widow” of the husband with gift over in case the marriage is dissolved, is not 

opposed to public policy. The condition is rather in favour of securing the continuance 
of cohabitation than to encourage a severance.(11) 

See also the undermentioned case.(12) 


( 8 ) 


estate on tho death of one of the members 
without male issue is void.) 
t 1939 Cal 226 (231) [AIR V 26] : I L R (1939) 1 
Cal 03 (Dll). (Will in one clause conferring 
absolute interest on sons—Subsequent clause 
providing that if any son dies without son, his 
widow and daughters would not inherit but 
would only get maintenance — Subsequent 
clause is void.) 


UW! B 5“ 26/2 (2*5' [A I H V 8] : 45 Bom 1038 
(DB). (A series of absolute estates defeasible in 
succession on the happening of uncertain event 
—The gift over fails.) 


3. *(1854) 94 R R 1 (48) : 10 E R 359, 
v. Brown low (Earl). 

4. (1908) 24 T L R 225 (226) : (1908) 1 
(387, 388), In re Beard, 


Egerton 


Cli 383 


3 926 Cal 993 (995) [AIR V 13] ; 53 Cal 816 (DB) 
(After the grant of a permanent heritabh 
interest, the grantor and the grantee canno 

3 £ I a covenant that a certair 

class of heirs shall not be entitled to succeed tc 
the property.) 

AH 461 (463,464) [AHi v H] ; 46 All 52 1 

1922 All 293 (294) [AIR V 9]. (Provision to altei 
rules of succession cannot be enforced.) 


2. 1931 P C 179 (181, 182) [AIR V 18 ] ; 58 Ind 
App -70 . 59 Cal 142. (Condition attempting to 
alter legal course of succession is void — Gift 
over fails.) 

t 1933 Bom 34 (36) [A I R V 20] (DB). (Series of 
absolute estates defeasible on happening of un¬ 
certain event is repugnant to Hindu Law — The 
lirst donee takes absolute estate and subsequent 
bequests fail.) 


o u*,i) 4 U l ih 242 (244) : 12 Eq 604 (608), 
Wilkinson v. Wilkinson. 

®-( 19 t 22 > 9 * T ; J c ’li 250 (253) : (1922) 1 Ch 75 
(83), In re Boulter. 

7. (1912) 81 L J Ch 800 (804) : (1912) 2 Ch 471 

Noel v. Sand brook. * 

8 . (’78) 4 Cal 23 (28) : 5 Ind App 138 (PC). 

9. 1923 Mad 67 (69) [AIR V 101 (DB). (Defeas- 

ancc clause not infringing provisions of Hindu 

law and safeguarding bona ride transferees is 
enforceable.) 

!„?• (1879) 27 Wit (Eng) 545 (547): 11 Ch D 
959 (966), I led' oa v. Halford. 

1 j 1 7ai (1 T 9 ° 4) « T Vi 282 (283 ) : ( l90J ) 1 Ch 470 

(478), In re Hope Johnstone. 

*2' 19 32 Cal 35° (351) [AIR V 19] : 59 Cal 102 
(BB). (Condition that if the legatee leads an 
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6 . Conditions in restraint of marriage. —A condition subsequent in general 
restraint of marriage would be void as being opposed to public policy. But a grant until 
marriage is not a grant subject to a condition subsequent that if the grantee marries, 
the grant is to be defeated: it is a limitation and not a condition.(1) A condition 
subsequent causing a forfeiture in the event of marriage without the consent of some 
persons named is not opposed to public policy and is valid.( 2 ) 

A condition in restraint of marriage is not absolutely but only pn'ima facie void. 
If the intention of the transferor is to promote, not celibacy, but some other lawful 
object, the condition may be good. Where X bequeathed to a woman Y who was living 
under his protection £ 1,200 a year subject to a condition that if she should marry after 
his death she should be paid £ 800 a year, the balance of £ 400 to be applied for the 
benefit of X’s son by the woman, it was held that the intention of the testator in 


imposing the condition was to provide for the child in the event of marriage and the 
condition was not void.( 8 ) 

A condition restraining marriage with a particular person is not bad. The res. 
traint in such a case is not total but partial.( 4) In the undermentioned case(5) a 
legacy was given to X on condition that it was to cease if he married “a relation by 
blood.” It being difficult to say whether any woman was or was not a blood relation, 
the restraint practically amounted to a general prohibition of marriage and was there¬ 
fore void. 


A condition subsequent that a person should not re-marry is not void.( 6 ) 
See also the undermentioned case.(7) 


7. Immoral conditions subsequent.—A condition subsequent which the 
Court regards as immoral is void and will not defeat the estate granted. The question 
whether the Court will regard any particular condition as immoral will depend upon 
the facts and circumstances of the case. Where H gave certain property to W who was 
his mistress but who lived with him as his wife ‘‘on condition of her continuing to be 
his wife and remaining obedient to him, ‘her husband’,” it was held that the object of 
the condition, on the facts of the case, was rather her continuing to remain and dis¬ 
charge her duties to the children she had by him than anything personal, and that the 
condition was therefore not immoral.( 1 ) 


8 . Provisions void for repugnancy.—It has been seen in 
that where an absolute transfer is made by a person, but at the 

unchaste life the grant should cease was held to 


be valid.) 

Section 32 — Note 6 

1. (ISIS) 41 E R 1114 (1115) : 2 Pli 701, Webb 

V• (: r HCS • 

(1847) 163 EE 1147 (1148): 1 Bob Eccl 593. 

Godfrey v. Hughes. 

[Sec also (1876) 45 L J Q B 1G6 (169) *. 1 Q B D 
279, Jones v. Jones. (Condition reserves to the 
donor : limitation makes the gift pass over to 
other persons.)] 

2. (I905i 53 W R (Eng) 293 (295) : 74 L J Ch 

207, Re kiting’s Settlement. 

3. (1913) 1 Ch 458 (468, 469) : 87 LJ Ch 209, 

In re He wet t. 

[Sea also ( 1855) 24 LJCk 488 (489): 3 WR 
(Eng) 266, Potter v. Richards.] 


Note 2 on S. 11 

same time, a clause is 
_ __— 

4. (1925) 95 LJ Ch 37 (40): (1925) 1 Ch 377 
(382 \ In re Bathe. (Jenner v. Turner, (1830) 16 
Ch D 188, Foil.) 

(1880) 16 Ch D 188 (196, 197) : 50 L J Ch 161, 
Jenner v. Turner. 

5. + (19-27) 96 L J Ch 497 (490, 492) : (1997) 2 
Ch 264 (274), In re Lanyon. 

B. (1693) 2 Vern 308 (309) : 23 E R 800 (801), 
Barton v. Barton. R 

(1875) 45 L J Ch 310 (312) : 24 W B (Eng) 

Allen v. Jackson. 

7. 1932 Cal 350 (351) [A I R V 19] : 59 Cal 102 

(DB). (Case under Ss. 127 and 134 of Indian 
Succession Act.) 

Section 32 ote • 

1. (’79) 2 All 433 (436) (DB). 
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added which is inconsistent with the legal incidents flowing from the absolute character 
of the transfer, the inconsistent provision is to be disregarded. The reason is that it is 
against the policy of the law to allow an individual to place restrictions on the legal 
incidents flowing from the absolute character of a grant made by him, and the restric¬ 
tions will, consequently, be treated as void. Thus, where property was given to A 
absolutely but a clause was added that if .-1 died without making a will, the property 
Wfts to go o\er to J", it wris observed by Lord M<icn<ighton * 

“Real estate must descend according to the ordinary rule of real property. You cannot 
nex^of Tins’ll 1 ) 0 ™ ^ ^ ° U th ° de ‘ dth of tbe owuer intestate it shall go over to his 

In Bossy. Boss(2) where property was transferred to A absolutely, but if he did not 

th ® n over t0 B ' ic was beld tbafc the disposition over was void; the Master 
of the Rolls said : 

f1 , *; f If l y0 1 U glve abs °lutc property to a person, you cannot subject it for his life to a proviso, 

, J '\ * be doe3 not spend Jt ’ bl3 interest shall cease. One of the .consequences would be, that if 
ai .Uid not spent it, and were to die indebted to any amount, his creditors would he excluded 

i t g f / f ,V 1 18 qUlt ° a n0Vcl atteiLJ I )t to separate the devolution of property from the property 

In Holmes v. Godson ,(3) where ,1 gave property to B absolutely, and a subsequent 

clause was added that, it B should die under 21 or should die after attaining 21 years 

o age but without having made a will, the property was to go over to ether persons 
Lord Justice Turner said : ’ 

“The law, which is founded on principles of public policy for the benefit of all who are 
subject to ns provisions, lias said that in the event of an owner in foe dying intestate, the 

T vil‘l tb S ° t0 . b ‘ S he,r ’ ftnd thl . s disposition (namely that if the grantee died without making 
a will the property was to go over) tends directly to contravene the law and to defeat the policy 

on which it is founded. On principle, therefore, I think the disposition bad.” P * 

See also the undermentioned case.f 4 ) 

Thc a,)OVO Principles have been followed in cases arising in this country Where 

if ant* 1 ! S C °“! Cr t? abs ° lute CState ° n his sons - said in a subsequent clause that 
any son died without leaving a son, his widow or daughters should not inherit the 

LcS In , V th u H k ' Utta High C ° lU ' t that the clause void for repugn. 
anc>.(o) In a s.m .lar case, the High Court of Madras took the same view.( 6 ) So also 


Section 32 — Note 8 

^aJA 88 . 7 ). 57 L J Q r> (") • 12 App Cas 672 
Attorney-Genera] v. Aileibury. 

2. (1819) 37 E It 331 (336) : 20 R R 203. 

3. (1856) 44 E R 3i7 (350) : 25 L J ( h 317. 

89 L i T Ch 583 (585 ) : ( 19 - 9 ) *3 Ch 4S1 
L8C). In re Ashton. (Gift over in the event of 

the original absolute donee dying mentally 
un it to manage his own affairs is repugnant 
and void as tending to contravene the law bv 
providing different devolution of the property 
from that prescribed by law in the event of an 
absolute owner dying intestate.) 

5. 1939 Cal 226 (231) [AIR V 26] : I L R (19391 
1 Cal 63 (DR). (Clause which does not com- 
pletcly do-troy hcritability of estate but merely 
modifies it or interferes with course of succes¬ 
sion cannot operate as defeasance clause.) 

6 . -’91) 17 Mad 150 (155) (DR). (Portion of an 
impartible zamindari granted absolutelv, the 
instrument of grant providing that inVase of 


failure ^ of self-begotten male issue in the 
grantee’s line, the property to be put in posses¬ 
sion -of the grantor’s lino — Held, that the pro¬ 
vision to create a special right of reversion in 
ca-Hj of failure of male issue was inoperative.) 

1 93 , 8 , Mad 6 (7) [A I R V 25]. (Gift by 
Hindu father to daughter on her marriage — 
Clause making an exception against the passing 
of estate to other heirs than donee’s descen¬ 
dants — Contention that the clause must bo 
regarded as condition repugnant to absolute 
estate already conferred or as amounting to a 
defeasance on an indefinite failure of issue — 
Held, clause was not an attempt to lav down 
a dliferent rule of succession from the ordinary 
aw in respect of devolution of absolute estate, 
but an attempt to indicate that the daughter 
should take a heritable estate only if she had 
descendants of her own body to inherit the 
estate-clause related to period of her owner¬ 
ship and did not involve condition or limita¬ 
tion intended to be indefinitely imposed — 
Uau^e therefore was perfectly valid.)] 
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where the testator gave absolutely to his wife certain properties, but provided that 

whatever she did not dispose of during her lifetime should go for the education of the 

Anglo-Indian community, it was held by the Madras High Court that the proviso was 
void for repugnancy.(7) 

Where an absolute gift was made by A to B, but subsequently, in a petition by A 
to the Collector for dakhil kliarij between the parties A stated certain “conditions” as 
being attached to the gift, their Lordships of the Privy Council observed as follows : 

“Their Lordships are of opinion that the gift is in fact unconditional, because, as it was 
complete at the time when the actual transfer took place, the parties could not afterwards import 
a condition; and the petition must be treated as inefficacious for that purpose.”(3) 

Where a property was conveyed absolutely with all rights to a Theosophical 

Society for the use and benefit of the Society, with a condition that in the event of 

the property not being required for the above purposes, it would revert to the donor 

on his paying to the Society the then estimated value of the building, it was held that 

the reverter clause was not one of repugnancy to the absolute estate, but was, if at all, 
one of defeasance.(9) 


• Dcieassnce clsuse unci repug .mnt clause — Distinction between._ A 

makes a transfer in favour of B , but adds a subsequent clause that the estate granted 
is to be defeated on the happening of a contingency. If the two parts of the document 
can be reconciled, and it can be gathered that A intended by the first portion of the 
document to make the transfer subject to the second clause, the latter is a defeasance 
clause, and the transfer, a conditional one. But if, on the other hand, it is clear that 
A intended by the first portion of the document to make an absolute transfer to B, and 
the subsc juent clause cannot oe reconciled with it, then the subsequent clause is only a 
repugnant clause and has not the effect of operating as a condition defeating the 
estate. In Gohik Bciiari v. Suradhani Dassi,{ 1 ) the Calcutta High Court observed as 
follows: 

“Where the intention of the donor or testator is to maintain the absolute estate conferred 
on the donee but he adds some restrictions in derogation of the incidents of such absolute 
ownership, the clause is a repugnant one and is therefore void. If, however, the intention ex¬ 
pressed, or to be necessarily implied, is to extinguish the absolute estate on the happening of a 
contingency and where the effect of the termination of the said estate would not be the viola¬ 
tion of any rule of law, the clause is a defeasance clause and would operate according to its 
tenor.” 


In Jagmohan Singh v. Sheoraj Kuarf 2) Stuart, C. J., stated the distinction in 
the following words : 

“In a case such as this iu which the testator has devised what is ou the face of it an abso¬ 
lute estate and has subsequently ridded a cliuse, which has the appearance of reducing the 
powers of an owner of an absolute estate, it is necessary to decide what were bis real intentions. 
Did he mean to grant an absolute estate ? If he has done so, he cannot reduce the powers of 
the owner; and an attempt to reduce those powers will be repelled on the ground of the repug¬ 
nancy of the restraint. But if, on the other hand, it appears that his full intention has been 
directed towards restriction it will have to be held, if the restriction is good, that the estate is 
not absolute. This is the law both in England and in India.” 

See also the undermentioned cases.(3) 


7. (’89) 13 Mad 379 (382). (Attempted disposi¬ 
tion of ‘whatever may remain’ would be void 
for indefiniteness.) 

3. (’83) 6 All 313 (321) : 11 Ind App 44 

(PC). 

9. 1951 Mad 793 (799) [AIR V 38 C 271]. 
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1 * 1939 Cal 226 (228) [AIR V 26] : ILR (1939) 
1 Cal 63 (DB). (AIR 1933 Mad «0 Rel. on.) 

2. f 1928 Oudh 49 (51) [AIR V 15] : 3 Luck 19 
(FB). 

3. 1956 Punj 45 (46) [AIR V 43 C 21]. 
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10. Condition, fulfilment of which is impossible_A condition subsequent, 

the fulfilment of which is impossible, is void and will not cause a forfeiture. In the 
undermentioned case,(l) a testator gave an annuity to lii 3 wife on condition that she 
should live in the family dwelling house to be thereafter built by him or by his execu- 

^ ^ us^^ was never built as intended, and 

the widow lived in her father’s house. It was held by the Calcutta High Court that 
she did not, under the circumstances, forfeit the annuity granted to her. 

1 1. Effect of condition subsequent being illegal. _ Where a condition pre. 

cedent is void, the transfer itself, which depends upon that condition, fails and the 

transferee takes nothing under the transfer.(l) But where a condition subsequent is 

illegal, the transfer does not fail but takes effect, the condition being disre. 

garded. In other words, the transfer takes effect ns if it had been made°without 

any condition wkatever.( 2 ) Where a condition is both a condition precedent 

and a condition subsequent as in the case of gifts over on the happening of a 

condition, the prior dispositions becomes abs lute and the ulterior disposition fails, 
see Notes on section 28. 

]*'" riindu and Muhammadan law. — Before the amendment of the Act in 

I 920 ' , tllis clia Pter, and therefore tins section did not apply to cases governed by 

Hmdufi) and Muhammadan law. The amendment of section 2 now renders the section 

applicable to cases governed by Hindu law. But the section .lots not still govern cases 
governed ny the Muhammadan jaw. 


3o. Where, on a transfer of property, an interest therein is created 
Tran.-ier conditional on subject to a condition that the person taking it shall 

per ormaive of act, no perform a certain act, but no time is specified for the 

me ,„ 1; , specified for performance of the act, the condition is broken when 

per oiin.in,.. he renders impossible, permanently or for an indefinite 

periou, the performance of the act. 

Synopsis 

1. Analogous law. 

2. Scope of the section. 


1935 Pat -101 (406) .AIR V 22] : 14 Pat 0)0 (DP). 
(Absolut - estate conferred on each of daughters 
on C'Mi-iHP.n tuat if any of the daughters dies 
lssueless, -uivlving daughters to be absolute 
proprietr- -se- m equal shares —;Held that they 
took only life-interest — Ailt j 933 Mad 80 
Rel. on.) 

1933 Mad 80 (31, 82) [AIR V 20]. (An absolute 
gift to the wife by the husband subject to tiio 
conditkn that if the dies without issue the 
property would pass to other persons living at 
the date of gift is valid in favour of third per¬ 
son on the fulfilment of the condition.) 

Section 32 — Note 10 

1. 1918 Cal 463 (461) [AIR V 5] (DB). 

Section 32 — Note 11 

l. See Section 25 and Notes thereon. 


2. (’83) 6 All 313 (321) : 11 Iud App 44 (P C). 

1926 Cal 561 (563) [AIR V 13] : 53 Cal 251. (If 
direction in a will changing a line of shebaits 
amounts to condition subsequent, ’the condition 
is void, and the offending provisions can be ex¬ 
punged without affecting the validity of the 
dedication.) 

f !925 All 437 (439) [AIR V 12] : 47 All 619 (DB). 
(Hut where the gift is in consideration of future 
illicit intercourse the gift itself is void.) 

1916 Cal 295 (301) [AIR V 3] (DB). 

1(1888) 57 L J Ch 936 (937) : 39 Ch D 116 (129) 
lie Moore. * 

Section 32 — Note 12 

1. 1923 Mad 67 (66, 69) [AIR V 10] (DB). 
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law -~ Tbis section corresponds to S. 136 of the Indian Success 
Sion Act, 1U25, which runs as follows : 

“136. Where a bequest is made with a condition superadded that, unless the legatee shall 

b«s a h:n cease t Ct i **“ ° f ““ ShM «> * “ 

legatee*takes 2 , T° > D ° tlm ? “ Speclfied for the Performance of the act ; if thn 

act reauttr uJlt which renders impossible or indefinitely postpones the performance of the- 
act required, the legacy shall go as if the legatee had died without performing such act. 

Illustrations. 

(') A bequest is made to A, with a proviso that, unless he enters the Army, the legacy 

fulfil the condition * j ake ^.^ ol y 0rder P and thereby renders it impossible that he should 
uini the condition, h is entitled to receive the legacy. 

not marry ^ ' With ? Pr ° vis ° that i4 sha11 cease to llave any effect if he does 

of the condftinl TR i T™" “ * t T Ger aDd tbereby in «iefinitely postpones the fulfilment 
01 ine conditions. The bequest ceases to have effect.” 

c ot ^°^ ei P l °n that may be referred to as being analogous to this section is 
b. 34 of the Indian Contract Act, 1872. That section runs as follows : 

will act at ari^rnlrinpif on "tiich a contract is contingent is the way in which a person 

person does anvtln^rr J 7 i i* 1 * 0 ’ , 1C GVCD . t si iall be considered to become impossible when such 

Lie o othc^dt tf i r T d ?; S U lmp05slble tbat he sh °uld SO act within anv definite 
nine, or otnciwise than under further contingencies. 

Illustration. 

must'nowTpbn 0 , P f/ B /- SUm °! , m0D , ey if B marries C. C marries D. The marriage of B to C 
afterwards marry b!" 11>,p °’ aI e ’ a thoush it is possible that D may die and that C may 

® c0 P e section. The section appears to have reference only to 

on< i ions su sequent. The reason is that S. 25, under which an interest fails if it is- 

c ependent upon a condition precedent which is or becomes(l) impossible, will cover 
the case of an impossibility brought about by the transferee himself, and that this- 

section, if it is assumed to apply to a condition precedent also would, to that extent, 
b ® a P r0visi0n - The analogous provision of the Indian Succession Act 

subsequent ^ 1 & S ° S6emS t0 sL ° W that this section applies only to condition. 

Where an interest was created in land in favour of the grantee subject to a 

condition that he shall plant a grove on the land but no time was specified 

or pan mg tie gioie, it was held that the condition was-not broken unless the 

grantee rendered the plantation impossible either permanently or for an indefinite 
period. (2) 

Where a testator gave property to his daughter’s son X conditional on his- 
living in the family house after the death of the widow of the testator, with a gift over 
on is failure so to reside, and the daughter’s son subsequently joined the widow in 
selling the bouse, it was held tbat X was deprived of the interest given to him as he- 
bad bj his own act rendered the condition of residence impossible of fulfilment.(3) 

The second illustration to S. 13G of the Indian Succession Act and the illustra¬ 
tion to S. 34 of the Contract Act(4) do not harmonise with the English law. In 
Randall v. Payne, (5) where a transfer was made to X which was dependent upon & 
condition prece dent that A shall marry I 7 , and X married a stranger, it was held that 

Section 33 — Note 2 

1. See Note 3 on Section ‘25. 

2. 1915 All 216 (217) [AIR V 2]. 4. See Note 1. 

3. (’12) 14 Ind Cas 708 (710) (DB) (Cal). (Case 5. (1779) 1 Bro C C 55 : 28 E R 980. 


under S. J2S, Succession Act, 1865, which corres 
ponds to S. 136 of the Succession Act, 1925.) 



TRANSFER CONDITIONAL ON PERFORMANCE OF ACT 


[S34N1] 521 

this did not render the fulfilment of the condition impossible, for the stranger may 
die and X might marry Y. 


34. Where an act is to be performed by a person either as a 
Transfer conditional on condition to be fulfilled before an interest created on 
performance of act, time a transfer of property is enjoyed by him, or as a 
being specified. condition on the non-fulfilment of which the interest 

io to pass from him to another person, and a time is specified for the per¬ 
formance of the act, if such performance within the specified time is 
prevented by the fraud of a person who would be directly benefited by 
non-fulfilment of the condition, such further time shall as against him be 
allowed tor performing the act as shall be requisite to make up for the delay 
caused by such fraud. But if no time is specified for the performance of the 
act, then, if its performance is by the fraud of a person interested in the 
non-mliilment of the condition rendered impossible or indefinitely postponed, 
t.m: condition shall as against him be deemed to have been fulfilled. 

Synopsis 

1. Analogous law. 

2 . Scope of the section. 

3. “Fraud.” 

4. Time specified for performance of condition 


ot time. 


— Computation 


1 . Analogous law. — Section 137 of the Indian Succession Act. 1925, is 
eimlar in terms to this section, anti runs as follows : 

‘‘T- wbere the ' vin re( l uires an act ‘o he performed by the legatee within a specified 

tTnon-fuiniment 0 ?' uM n, ^ bef ° re thc enjoyed, or as a condition npon 

or the beauest i * V ,* S “ bj f of tbe b ^ uest to 8° over to another person 

unless the nrrfnP ceas( ; 4 ° have etiect, the act must be performed within the time specified , 

w . d ““ U prevented by fraud , in which case such further time shall be 
allowed as shall be requisite to make up for the delay caused by such fraud.” 

fhe main P omta of difference between this section and S. 137 of the Indian 
buccession Act are as follows : J-uuian 

(1) Section 137 of the Indian Succession Act does not deal with the question 

as to what is to happen where no time is specified for the performance 
o the condition, and such performance is rendered impossible by the 
^laud of the person interested in the non-fulfilment of the condition. 

(2) There is no provision in this section, such as is found in S. 137 of the 

Indian buccession Act, that "the act must be performed within the 
e specified. It has not been inserted, apparently, on the ground 
. t it is a general and obvious proposition of law, that where a transfer 
is made with a condition to be performed within a particular time, the 

Uke'eoZt 6 Perf ° rmed Within that tirae before ^ transfer can 

(3) Section 137 of the Indian Succession Act does not, as this section does 

prov.de expressly that the fraud must he that of the person benefited 
by or interested in the non-fulfilment of the condition. 
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2. Scope of the section. — Where a transfer is made subject to a condition 
the breach of the condition will, if the condition is a precedent one, prevent the transfer 
taking effect, and if the condition is a subsequent one, defeat the interest created. 
Where the fulfilment of the condition becomes impossible , can it be said that the 
condition has been broken ? Section 33 and this section deal with this question. 
Under S. 33 the condition would be considered broken when the person who is to 
perform the condition, himself renders such performance impossible. But the position 
would be different where the fulfilment of the condition is prevented or is rendered 
impossible by the fraud of a third party interested in such non-fulfilment. The condi¬ 
tion is pot considered broken in such a case, so far as the guilty third party i3 
concerned. Under this section further time is to be granted for the performance of the 
act, or- if the performance has become impossible or has been indefinitely postponed, 
the condition is to be deemed to hove been fulfilled. 

The section is based on the rule as expressed in the maxim fraus et dolus 
nemini palrocinari debent (fraud and deceit ought not to benefit any person). And this 
rule is itself derived from the well recognised rule enunciated by the maxim nullus 
commodum capere potest de injuria sua propria (no one can take advantage of his own 
wrong).! 1) 

The section deals with two classes of cases : 

(1) Where a time is specif ied for the performance of the act constituting the 
condition of the transfer and the fulfilment of the condition is prevented 
by the fraud of the person directly benefited by the non-fulfilment of the 
condition. 


(2) Where no time is specified for the performance of such act, and the 
fulfilment of the condition is rendered impossible or is indefinitely post - 
2)oncd by the fraud of the person interested in the non-fulfilment of the 
condition. 

In the former case such further time shall, as against such person, be allowed, for the 
performance of the act, as shall be requisite to make up the delay caused by such 
fraud. In the latter case, the condition, as against him is to be deemed fulfilled. 


The section does not provide, in express terms, for cases where a time is 
specified for the performance of the act constituting the condition and such perform¬ 
ance is, before the expiry of the period fixed, rendered impossible by the fraud of the 
person interested in. or benefited by, such non-fulfilment. It is conceived, however, 
that, independent of this section, the same result would follow from the general 
principles on which the section itself is based, and that the condition would be deemed 
to be fulfilled as against the person guilty of the fraud. As seen in Note 2 on Preamble 
to the Act, this act is not exhaustive and does not provide for all possible classes of 
cases, but defines and amends certain parts of the law relating to transfer of property. 
The absence of provision for the case stated above cannot, therefore, be taken as 


indicating that in such cases, the condition must le taken as broken. 

The section uses the words ‘‘directly benefited” in the first part thereof and 
the word “interested” in the second part thereof, in referring to the person guilty of 
fraud. It is not easy to see what the point of the distinc tion is. A person “directly , 

Section 34 — Note 2 London Celluliod Co. 

1. See Broom, A Selection of Legal Maxims, 10th [See also (’66) 10 Moo Ind App 540 

Edn., 1939, Pages ,91 and 198. (PC). (Fraud vitiates the most solemn pro e 

(1888) 57 L J Ck S43 (849) : 39 Ch D 190, In re ings of Courts of justice.)] 
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benefited” in the non-fulfilment of the condition is certainly “interested” in its non- 
fulfilment, though the contrary may not always be true. But there does not seem to 
be any principle why, in the application of the rule that a man cannot take advantage 
of his own -wrong, any distinction should be made between a guilty party who is 
“interested” in the non-fulfilment and one who is ‘‘directly benefited” thereby. 

3 “Fraud.” - The word “fraud” has not been defined in this Act. It is in 
fact not possible to lay down a definition completely comprehending fraud. It is 
infinite in variety, and were the Courts to define it or prescribe any invariable rule as 
to the relief which they wall give or the class of cases in which they will relieve their 
decrees would be continually eluded.(l) But it may be noted that a necessary element 

in fraud is deception or deceit and getting somebody to believe something that is really 
not correct.(2) 

There are two principal varieties of fraud, namely, actual or positive fraud and 
net e fraud. ihe former may be said to be an act or thing done or omitted 
purposeLy and with a view to doing an injury to some one. The latter may be said to 
be such acts as although not originating in any actual design or contrivance to perpe¬ 
trate a positive fraud or injury upon other persons, are yet, by their tendency to 
deceive or mislead other persons or to violate private or public confidence or to impair 
or injure public interests, deemed equally reprehensible as positive frauds.(;>) The 
fraud contemplated by this section is actual fraud as is indicated by the words “is 
pre\ cn’e i by the fraud and “is by the fraud of a person interested in the non-ful¬ 
filment of the condition rendered impossible.” 

xhcre are two varieties of actual fraud. The'.first is where a party intentionally 

misrepresents a material fact and so produces a false impression {suggestio falsi), and 

the second is the concealment of a material fact from the knowledge of a person 

(suppressio veri). But it is not every concealment of a material fact which will entitle 

a party to equitable relief: the concealment must, in order to be actionable amount 

to the suppression of facts which the one party is bound in IccjaV.duti, to disclose to the 
other party.(4) 

The meaning of the word “fraud” has been given in S. 17 of the Indian Contract 

Act, lb <2 which may be usefully considered in this connection. The section has been 
extractc L in Note 32 on section. G. 

The onus of proof of fraud is on the person alleging it.(5) It is not discharged 
- l ,r0Vm o merely suspicious circumstances ; strict proof thereof is necessary (6) 

The only ground on which the effect of the non-fulfilment of the condition is 
reneve * against, under this section, is fraud of the party directly benefited or interested 

Section 34 — Note 3 

1. Snell, Principles of'Equity, lltli Edn., Pa fT o 
4G7. 

2. See the A I It Commentaries on the Indian 
Limitation Act, 4th (1 %j) Edition, Section 17 
Note 4. 

3. Snell, Principles of Equity, 11th Edition, 

Pages 4GS, 182. 

4. Snell, Principle of Equity, 11th Edition, 

Pages 468, 471. 

5 (1839) 2 Moo Ind App 181 (244) (PC). 

<’79) 5 Cal 303 (388) (DB). 


-— • • — 

(’76) 25 Suth W R 133 (134). 

* ' B ^ ^ ^ 28]. (Fraud must be 

established beyond all reasonable doubt —Finding 

oi fraud cannot be based on suspicion and conjec¬ 
ture.) J 

(•839) 2 Moo Ind App 181 (246) (PC). (Gross fraud 
,,T not to be imputed upon suspicion only ) 

( < 23 Suth W It 141 (144) (DB). 

(1855) 21 Beav 621 (623): 111 it It 228 (230), 
Dean v. Thwalte. 

[S-e a so (’73) 19 Suth W R 149 (159) (PC). 

if niu . I s not t0 be presumed but must be proved 
by satisfactory evidence.)] 
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in the non-fulfilment of the condition. The mere fact that the party bound to perform 

the act constituting the condition, was ignorant of the condition imposed upon him and 

therefore did not perform it will not prevent the condition from taking effect 
against him.( 7 ) 

4. Time specified for performance of condition—Computation of time — 

Where a transfer is made subject to a condition, and a period is specified for the 

peifoimance of the condition, the question whether in reckoning such period the day 

on which the transfer was made should be included or added would seem to depend 

upon the facts and circumstances of the particular case. In Lester v. Garland{ 1) a 

bequest of residue was made, “in trust in case A shall, within six calendar months- 

after the testator’s decease, give security not to marry B, then and not otherwise, to 

pay lo the children of A, with a proviso to go over, if she shall refuse or neglect to 

gi\e such security. Ihe Master of the Rolls observed that it was not necessary to lay 

down any general rule upon the subject but that upon technical reasoning it would be 

moie easy to maintain that the day of an act done, or an event happening, ought in 

all cases to be excluded, than that it should in all cases be included. He observed, 

‘our law rejects fractions of a day more generally than the civil law does. The etfect 

is to render the day a sort of indivisible point; so that any act, done in the compass of 

it, is no more referable to any one, than to any other portion of it; but the act and the 

da\ aic co-cxtensn e, and therefore the act cannot properly be said to be passed, until 
the day i 3 passed.” 


Election 

35* Where a person professes to transfer property which he has no 
Election when necessary. right to transfer, and as part of tbe same transaction 

confers any benefit on the owner of the property, such owner must elect 
either to confirm such transfer or to dissent from it; and in the latter case he 
shall relinquish the benefit so conferred, and the benefit so relinquished shall 
revert to the transferor or his representative as if it had not been disposed of, 
subject nevertheless, 

where the transfer is gratuitous, and the transferor has, before the 
election, died or otherwise become incapable of making a fresh transfer, 
and in all cases where the transfer is for consideration, 
to the charge of making good to the disappointed transferee the 
amount or value of the property attempted to be transferred to him. 

Illustrations. 

The farm of Sultanpur is the property of C and worth Rs. 800. A by an instrument of gift. 
professes to transfer it to B, giving by the same instrument Rs. 1,000 to C. C elects to retain 
the farm. He forfeits the gift of Rs. 1,000. 

In the same case, -4 dies before the election. His representative must out of the Rs. 1,000 
pay Rs. 800 to B. 


7. (1874) 22 W R (Eng) 620 (621): 18 Eq 290 Section 34— Note 4 

(297), Astley v. Earl of Essex. (Absence from 1. ( 1808 ) 15 Yes 248 ( 256 , 259):10 RR o 

the country and ignorance of rights does not [See also (l841 j lOLJCh i61 ( 161 , if- 1 ; : ll 

prevent the operation of the forfeiture clause.) Sim 434, Gorst v. Lowndes. 

(1873) 21 W R <Eng) 558 (559): 16 Eq 92 (96), (1867) 36 L J Ch 339 (340): L R 2 Ch 143, Austin, 

In re Hodge Legacy. v. Tawney.] 
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* 404 * 

The rule in the first paragraph of this section' applifs whether the 

transferor does or does not believe that which he professes to transfer to be 
his own. 




A person taking no benefit directly under a transaction, but deriving a 
benefit uDder it indirectly, need not elect. 

A person who in his one capacity takes a benefit under the transaction 
may in another dissent therefrom. 

Exception to the last preceding four rules. —Where a particular benefit is 

•expressed to be conferred on the owner of the property which the transferor 

professes to transfer, and such benefit is expressed to be in lieu of that 

property, if such owner claim the property, he must relinquish the particular 

benefit, but he is not bound to relinquish any other benefit conferred upon 
him by the same transaction. 

s. Acceptance of the benefit by the person on whom it is conferred 

t constitutes an election by him to confirm the transfer,-jf he is aware of his 

duty to elect and of those circumstances which would influence the judgment J 

or a reasonable man in making an election, or if he waives enquiry into the 
circumstances. 5 

I 

Such knowledge or waiver shall, in the absence of evidence to the 
contrary, be presumed, if the person on whom the benefit has been conferred 
has enjoyed it for two years without doing any act to express dissent. 

Such knowledge or waiver may be inferred from any act of his which 
renders it impossible to place the persons interested in the property professed 
to be transferred in the same condition as if such act had not been done. 


iiLu>iraiion. 


A transfers to B an estate to which C is entitled, and as part of the same transaction Rives 
transfer'^ the est^o”" ““ eXbaUit3 H ° haS thereb y cou ^ed the 


If he dees not within one year after the date of the transfer signify to 

fro^ ^h T ° r , hlS representatives his inten ‘*on to confirm or to dissent 
f he tra " sfer . the transferor or his representatives may, upon the 
expiration of that period, require him to make his election; and, if he does 

not comply with such requisition within a reasonable time after he has 
received it, he shall be deemed to have elected to confirm the transfer. 

In case of disability, the election shall be postponed until the disability 
ceases, or until the election is made by some competent authority. 


1. Analogous law. 

2 . Scope of the section. 

3. Hindu law. 

Muhammadan law. 

5. Grants from the Government. 

6 . Property transferred must 
another. 


belong to 


Synopsis 

^ • “Professes to transfer property.” 

8. “Confers any benefit on the owner.” 

9. “As part of the same transaction.” 

10. “Such owner must elect.” 

11. “Shall revert to the transferor.” 


I 


12 ' C done S e e ° f the di ^PP°inted 
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election when necessary 


13. Rule may be excluded by express terms in 
the transfer. 

14. Election by a party binds his representa¬ 
tive but not others. 

15. Rule cannot be applied to cure an illega¬ 
lity. 

16. Election against transfer does not render 
cancellation necessary. 

17. “Does or does not believe.” 

18. No election where the benefit is derived 
indirectly. 

19. Person taking under two capacities. 


20. Benefit expressed to be in lieu of property 
transferred — Exception. 

i 21. Acceptance of benefit. 

22 . Presumption of election from two years* 
enjoyment. 

23. Impossibility of restoring status quo. 

24. Time limit for election. 

25. Election by a person under a disability. 

I 26. Transferor’s disability and election. 

I 27. Election under power of appointment. 

28. Ratification is not election. 


1. Analogous law. — This section corresponds to Ss. 167 to 177, both 

inclusive (excepting S. 170) of the Indian Succession Act, I 860 which have now been 

replaced by Ss. 180 to 190, both inclusive (except S. 183) of the Indian Succession 
Act, 192o. 


2. Scope of the section—Briefly stated, the doctrine of election, which is the 
same thing as what, in Scotland, is known as approbate and reprobate, (l) is that where 
a dee l or will professes to make a general disposition of property for the benefit of a 
person named in it,, such person cannot accept the benefit under the instrument 
without, at the same time, conforming to all its provisions and renouncing every right 
inconsistent with them.(2) The doctrine is based upon three broad principles. The first 
is that e\eiy man vho affects by a legal instrument to dispose of property must be 
taken to intend all that he has expressed and that such intention must be given effect 
to.(3) The second is enunciated by the maxim allegans contraria ncn est audienclus, 


Section 35 — Note 2 

1. Broom, A Selection of Legal Maxims, 10th 
Edn., 1 939, page 109. 

1965 SC 241 (246) [AIR V 52 C 43] : (1964) 
5 S C R 836. 

1954 Mad 556 (559) [AIR V 41 C 207]. 

(1918) 1 Ch 300 (303) : 87 L J Ch 143 (144), In 
re Macartnev. 

(1908) 1908 App Cas 224 (232): 77 L J P C 64 
(6% 66), Douglas Menzies v. Umphelby. 

(1819) 4 E R 1 (9) : 1 Bli 1, Kerr v. Wauckone. 
11920) 1920 App Cas 860 (S7C, 879) : 89 LJPO 
195 (204/, Brown v. Gregson. 

2. Broom, A Selection of Legal Maxims, 10th 
Edn., 1 939, page 109. 

1965 SC 241 (216) [AIR V 52 C 43': ( 1964) 

5 S C R 836. 

(’60) ILR (1 60) 1 Punj 70 (72, 73). (Transaction 
of sale with a condition of repurchase.) 

1956 Pat 223 (226) [AIR V 43 C 58] (DB). (Over¬ 
ruled on another point in A I R 1958 Pat 630 
(FB).) 

1954 Mad 556 (559) [AIR V 41 C 207]. 

192S Oudh 67 (82) [AIR V 15]. 

(1875) 45 L J Ch 660 (66 j, 666) : 7 H L $54, 
Codrington v. Codrington. 

Also see the following cases : 

(1873) 42 L J Ch 526 (528) : 3 Ch A 578, Cod¬ 
rington v. Lindsay. 

(!S19) 4 E R 1 (S) : 1 Bli 1 (22, 25, 26), Kerr v. 
Wauchope. 


(1796) 30 E R 963 (965/: 3 Vc9 191 (191), Wilson 
v. Mount. 

(1908) 1908 App Cas 224 (233): 77 LJPC 64 
(66), Douglas Menzies v. Umphelbv. 

(1857) 44 ER 615 (6i9) : 1 De G £ J 62 (70), 
Stephens v. Stephens. 

(1800) 31 E R 555 (556): 5 Ves 218 (220), Waller* 
v. Tanner. 

(1884) 28 Ch D 124 (135) : 54 L J Ch 244 (246), 
In re Vardon’s Trusts. 

(1800) 31 E R 710 (7 1 2): 5 Ves 515 (517), Blount 
v. Bestland. 

(1796) 30 E R 676 (678) : 2 Ves Jun 367 (370), 

Whitler v. Webster. 

(1792) 30 E R 464 (169) : 1 Ves Jun 514 (523), 
Blake v. Banbury. 

(1743) 26 E R 774 775): 2 Atk 627 (629), 
Morris v. Burrows. (Election is not a question' 
of custom.) 

(1706/ 23 E R 978 (978) : 2 Vern 582 (532), Noys 
v. Mordaunt. (The word “condition” was used 
in this case instead of the word “obligation — 
This gave rise to a difficulty as to whether the 
non-performance of the “condition involved a. 
forfeiture — Later cases doubted the correctness 
of the use of the word “condition m le/a ion 
to the doctrine of election.) . 

(1735) 25 E R 724 (727) : (1735) Cas T Talb 1/6 
(1S3), Streatfield v. Streatfield. (Tne *ord 
“condition” is used in this case instead of the 

word “obligation.”) 

3. (1875) 44 L J Ch 6 (14) : LB 7 H L 53». 
Cooper v. Cooper. 
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which expresses, in technical language, the trite saying of Lord Kenyon, that a man 

shall not be permitted to “blow hot and cold” with reference to the same transaction 

or insist at different times, on the truth of each of two conflicting allegations, according 

to the promptings of his private interest.(4) The third is enunciated by the maxim oui 

senht commodum sentire debet et onus (he who derives the advantage ought to sustain 

the burden).(4a) Thus, suppose A purports to transfer property z owned by B to C 

an.l^y the same transaction gives a benefit to B. Applying the first principle B must’ 

if ne wishes to take the benefit under the instrument, give effect to all that the 

transferor has expressed and this would involve his giving up the property * to C The 

same result is arrived at by applying the second principle. B cannot both affirm and 

disaffirm the transaction and thus “blow hot and cold” with reference thereto It he 

takes the benefit given, he affirms the transaction and must, therefore, be taken to 

affirm the transfer of property at to C, and this again would involve his giving up 

property x to C. (4 b) The principle of the doctrine of election is explained by LorS 
Hatherley, in Cooper v. Cooper( 5 ) as follows • J a 

the concurrence of him who receives a benefit under t! p ’ u . 0 ' v llcil eftect Ciln be given by 

fo n ^“ d W e«r^ he benefit ° bl,gati011 0£ J'LS 

con«Uer» 6 ons of wl„t i, jusUVj'tI.o 1 ’™',,’!™ l“ tom “ 

525T - ^ rr n- 


4 , ;, 1 B „ r0 ™; (1 A ^e 1 c ction of Legal Maxims, 10th 
iLdn., 1939, page 103. 

4 Edn Br i°qTq A Se j“ tion of Le eal Maxims, 10th 
-Cidn., 1939, page 482. 

1967 Ker 190 (192) [AIR V 54 C 77]. (Partition 
of. pioperties by T and two others, who were 
lineal descendants in female line of A' and V 
who were sisters belonging to Thnla Nair Com- 
mumt> l and V, brothers of T not made 
parties to partition deed under erroneous im¬ 
pression that descendants in female line alone 
were entitled to properties of women among 
Ihala Kairs T gifting properties to P and V 
lor their maintenance on the ground that thev 
had no right to properties under partition deed 
One of the gifted items an item taken bv T 
under partition and the other his self-acquired 
property — P and V cannot without surrender¬ 
ing the gifted items claim shares in the pro¬ 
perty taken under partition by T.) 

4b 19^8 Mad 16 (140) [AIR V 25^ (DB). 

(Minors getting benefit under father which can- 

not be retained by them if they repudiate the 

will — They must elect to stand by will or to 
repudiate it.) 

(1687) 34 Ch D 160 (161, 161) : 56 L J Ch 82 
ln re Brooksbank; Beauclerk v. James. 

5. (1874) 44 L J Ch 6 (14) : 7 H L 53. 


Effect alS ° tke folloicin( J cases *0 the same 

( DlK Parker 2 ^ '' 1 S ' Va " St 359 < 403 )< 
(191') 84 L J Ch 578 (580): (19i i n, 

(455, 4 5G), In re Williams, Cunliffe v. XVilli an 7s 

tb^inst by reascn of » n election to take under 
the instrument property has been set free to 

comes subject to a'lllhe^nddenU itTou°ld Cve 

'WZiiVSi!** ■■' mo > *» o»«. 

7 ;. 19 , 5t JIad 556 (559) [A I R v 41 c -> 07 " 

to Enelish or 

(883) r/ 1 " J P n 195 <206): ( ,92 °) A C 860 
(883), Brown v. Gregson. (Per Viscount Cave ) 

wiuchopc 4 ^ R 1 l8) : 1 B " 1 < 22 >> ^rr v. 

^e/rCr <NS) 409 (410) : 44 L J '<* 3 > 

/' 9 °, 8 ) n 77 K J PC 64 (66) : (1908) App Cas 
- , 7 32) ’ Bouglas Menzles v. Umpholb\\ 

1 1. (1920) 89 L J P C 195 (198) * * a r- 

Bro “ - ■ i“ wss: 
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The doctrine of election applies to all kinds of property and all interests in 
property. It applies to all persons claiming property in any character. In applying the 
doctrine no distinction is made between a personal estate and a real estate, between a 
specific legatee and residuary legatee, or between legatees and the next of kin of the 
intestate.(12) 

The doctrine will apply to wills as well as to deeds.(l3) Sections 180 to 190 
both inclusive of the Indian Succession Act, 1925, deal with the application c c .the 
doctrine to wills and this section deals with the doctrine as applied to transit j of 
property. (ld'> 

In order that the section may apply, it is essential that— 

(1) there should be a property not belonging to the transferor, i.e., property to 

which he has no right to transfer (See Note G) ; 

(2) the transferor must profess to transfer such property (See Note 7); and, 

(3) as part of the same transaction of transfer, the transferor must confer some 

benefit on the owner of such property (See Note 8). 


3. Hindu law. — The principle, that a party shall not at the same time both 
affirm and disaffirm the same transaction (i.e., aifiim it as far as it is to his benefit, and 
disaffirm it as far as it is to his prejudice), which is the basis of the rule of election, is 
not peculiar to English law. The principle is based on rules of justice and is, as such 
common to all systems of law. It was, therefore, applied to Hindus, even before this 
Act was enacted.(1) In SJiah Mukhunlal v. Baba Shrikrishna Singh, (2) their Lordships 
of the Privy Council observed as follows : 

“The principle, so just and reasonable in itself, and often expressed in the terms that you 
cannot both approbate and ^reprobate the transaction, has been applied by their Lordships in 
this Committee to the consideration of Indian appeals, as one applicable also in the Courts of 
that country, which are to administer justice according to equity and good conscience. The 
maxim is founded, not so much on any positive law, as on the broad and universally applicable 
principles of justice. The case of Forbes v. Ameroonissa Berjum(S) furnishes one instance of 

this doctrine having been so applied, where it is said in tho judgment of their Lordships,. 

“The respondent cannot both repudiate the obligations of the lease, and claim the benefit 

a * • « ■ • 


of It 




When this Act was passed in 1882 it was provided by S. 2 that nothing in the 
second chapter of the Act should effect any rule of Hindu or Muhammadan law. This 
section did not, therefore, affect any rule of Hindu law. But there was no rule of 
Hindu law contrary to the principles laid down in the section and consequently the 
said principles were applied to transactions by Hindus also.(4) The amendment of S. 2 


12. (187J) 40- L J Cli 5 (7): 6 Ch 15(21), 
Cooper v. Cooper. 

(1802) 32 E It 194 (197) : 7 Yes 480 (4SS), Webb 
v. Earl of Shaftesbury. (Remote and con¬ 
tingent interest.) 

13. (1794) 30 E R 846 (848): 2 Yes 693, Wilson 
v. (Lord) Townshed. (Applies to interest of 
married woman — Whether immediate, remote, 
contingent, of value or of no value.) 

(1795) 30 E R 768 (776) : 2 Yes Jun 544 (56 ), 
Darlington v. Pultney. (Applies to all kinds of 
interest of married woman.) 

(1873) 42 L J Ch 526 (528) : 8 Ch App 57S (587), 
Codrington v. Lindsav. (Case law discussed.) 

- (17S9) 29 E R 539 (540) : 3 Bro C C 285n, Big¬ 
land v. Huddlestone. (Election under a marriage 
settlement.) 


(1884) 26 Cli D 358 (363) : 53 L J Ch 57L (574), 
Griffiths Boscawen v. Scott. (Election under 

deed of settlement.) . 

(1S16) 34 E R 662 (663) : 19 Yes Jun 66o (bbti), 

Green v. Green. (Marriage settlement.) 

(1820) 37 E R 656 (660) : 2 Jac & W 334 (345), 

Cumming v. Forrester. 

14. 1954 Mad 556 (559) [AIR V 4 i C 

1941 Mad 43 • (431) [A I R V 28] : I L L (1941) 

Mad 551 (■ B). 
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1. *(1846) 4 Moo Ind App 1 (103) (PC'. 

2. (’67) 12 Moo Ind App 157 (136) (PC). 

3. (’66) 10 Moo Ind App 340 (356) (PC). 

4. 1925 Mad 164 (166) [AIR Y 12J (DB) 
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«i 1929 by the omission of the word “Hindu” therefrom now makes the section directly 
applicable to transactions by Hindus. 

4. Muhammadan law. — By virtue of S. 2, nothing in Chapter II of this Act 

ahall be deemed to affect any rules of Muhammadan law. But there is no rule of 

'Muhammadan law inconsistent with the principles underlying the section which is 

applicable even to transactions by Muhammadans. In the undermentioned 

the doctrine was applied by their Lordships of the Privy Council to a case 
n Muhammadans. 

* 5. Grants from the Government.— The doctrine of election does not extend 
the grants from the Government, as such grants are saved from the operation of 
tins Act by S. 2 of the Government Grants Act, 1895, which runs as follows : 

“Nothing in the Transfer of Property Act, 1882, contained shall apply or be deemed ever to 
have applied to any grant or other transfer of land or of any interest therein heretofore made or 
hereafter to be made by or on behalf of the Government to, or in favour of, any person whom¬ 
soever; but every such grant and transfer shall be construed and take effect as if the said \et 
bad not been passed.” 

It has been held in England also that the doctrine of election does not extend 
bo grants from the Crown.(l) 

6. Property transferred must belong to another. _ No case for election 

would arise unless the property transferred is one which the transferor has no right to 

uransfer.(l) For if the transferor had a right to transfer the property, the property 

•willjasa to the transferee independent of any election by the person to whom a benefit 

is given by the same instrument. As has been observed in Wollaston v Kino (2) it is 

necessary for the application of the doctrine of election that there should be a claim 

■under the instrument and also a claim dehors the instrument. Where a person claims 

only under an instrument the fact that he is claiming under several clauses of the same 
'instrument will not raise a question of election. 

See also Note 10. 

* * y r °[ e f ses t0 transfer property." — The second essential is that tho 

. m. l TV ■ T ™ ^ t ^ did not belong to 

him. A surrender by a Hindu widow to her immediate reversioners is not « 
of property (see S. 5 Note 4); the section has no application to such cases (1) 3 ^ 

A person is prima facie presumed to have transferred onlv wW u- 
*nd not what belongs to other persons. Where, therefore a L™ f ! ^ 

in fact, belong to a person, his intention to transfer it must’ be clear * 7 -T*’ 

onJ^ac^oMhe deed of transfer.(la). Such intention may be e ZZ" TcLTr 

1009 MW,! 9K*7 / o ra\ Ti tt, vt --- --.- 1 

Section 35 


1922 Mad 357 (358) [AIR V 91 (DB) 
i9ig XIad 464 (466) [AIR V 6] (DB). (Judgment 
based on English decisions.) 

<’99) 22 Mad 289 (290, 291) (DB). 

[See also ('8 9) 14 Bom 438 (440)(DB). (Doctrine 
of election applies to wills made in India.)] 

Section 35 — Note 4 

*V*t 9 V\ PC 27 (37) [ a ^V 3]:38 All 627: 
43 Ind App 212 : 19 Oudh Cas 192. 

Section 35 — Note 5 

(1820) 37 E R 656 (660) I 22 W R (Eng) 157, 

Camming y. Forrester. 

4. T. P. 34. 


— Note 6 

Mad 6M (DB) 30 (431) L AIR V 28] : ILK (1941) 

2 (395) 869) L R 8 E<1 165 (174) : 38 L J Ch 392 

Section 35 — Note 7 

1. 1941 Mad 430 (431) [AIR V 281 • TTpdo^n 

Mad 561 (DB), VenkaL L rayudu-v ] N a J a L y a ^ 941) 

^m^. 259 (26 ° ]:A “ b 388 < 39 °). 

(1856) 44 E R 537 (541) : 111 R R 15 q w - , 

^e C pro% D rtyd e3tat ° r haViDg ' lmited ’ intere31 
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terms,(2) or if it is implied in the:terms of deel, it must; be so plain by demonstration* 
and by implications that it should appear utterly improbable that the transferor could* 
mean anything otherwise.(3) Tho use of general words will raise no case of election(4) 
and particularly so, where the transferor has a partial interest in the property trans¬ 
ferred, as the general words apply equally to his own interest and do not imply an 


intention to dispose of any other property than his own.(5) But wher6 the transferor 

♦ ' / 

is a co-owner and transfers ‘‘whole” of the property specifically conferring some 1 
upon the other co.owner, the necessary intention is clear from the deed and tj' J 0x 
owner is put to election.(G) In Blake v. Burnbary^l) Lord Commissionei . yrc 


observed as follows : 


“This putting a devisee to his election, however reasonable and just it may be, was cer¬ 
tainly a strong operation of a Court of Equity; and I agree, the intention of the testator to 
dispose of that, which is not his, ought to appear upon the will, with such explanation however 
of the priwa facie appearance as the law admits; and that it ought to appear by declaration 
plain or necessary conclusion from the circumstances; and no man ought under pretence of this 
rule to be spelt or conjectured out of his property. But as on one hand we arc not to do it by 
conjecture, so on the other we are not to refuse our assent to that moral certainty and demons¬ 
tration, which in such cases as the present the general object of both instruments, the nature of 
the subject, the scope and purview of the will, the observations upon the particular clauses, and 
the force of the expressions, construed according to their natural import, may produce.” 

It is not necessary that the transferor should intend to put the party to election- 
Such an intention presumes knowledge of the equitable doctrine of election on the part 
of the transferor which is usually absent. The intention which the Courts require is to 
give property which the transferor has no right to give and to give a benefit to the 
person who is the owner of the property. Once these two intentions are clear from the 
deed, the Court draws the conclusion that there should be an election.(7a) 

The onus of proving that there is such an intention rests on those who contend 
for a case of election.(8) But where the intention is clear on the face of the deed to- 
pass the whole property and thus to raise a case of election, the burden of proving, 
that the transferor meant to transfer only what was left with him and not more, lies 
on those who oppose election.(9) The intention of the transferor must, however, appear 
on the face of the deed. No extrinsic evidence, deliors the deed is admissible to show 
that the transferor had an intention to pass what was not his and thus to raise a ques¬ 
tion of election.(10) _ — 


(1736) 26 E R 724 (727) : 1 Swan 436n, Streat- 
field v. Streatfield. 

[See (1S27) 5 L J Cli 09 (103) : 27 R R 176, 

Attorney-General v. Earl Lonsdale. (Intention 
imperfectly expressed—Not effectuated by any 
device—No election.)] 

\See also (1792) 30 E R 475 (47S, 479) : 1 Yes 
U j u n 534 (541), Finch v. Finch. (Intention must 
appear from the circumstances taken together.) 

(1S11) IS Yes 27 (41) : 34 E R 227, Lord Dash- 

wood v. Peyton. (Expression of a condition 
with reference to one individual is not a sulli- 
cieut proof that there is no intention to raise 
a case of election in favour of another.)] 

2. (1792) 30 E R 464 (469; : 1 Yes Jun 514 
(523), Blacke v. Bunbury. 

3. (ISIS) 3 E R 142S (1438) : 19 R R 36, Ran- 
cliffe v. Parkyns. 

4. (1760) 27 E R 259 (260) *. Amb 38S (390), 
Forrester v. Cotton. 


5. (1863) 33 L J Ck 511 (512) : 10 LI 255, 
Miller v. Thurgood. 

5. (1863) 33 L J Ch 511 (512): 10 L T 255? 
Miller v. Thurgood. 

1871) 40 L J Ch 253 (254) : 6 Ch App d39 ; 

Willkinson v. Dent. . of » 

I860, 54 EK 426 (428) : 28 Beav 420 (421), 

Fritzsimons v. Fritzsimons. 

7. (17921 30 E R 464 (469) : 1 Yes -Jun 514 

(523, 524). _ 

7a. (1875) 44 L J Ck 6 (16) : 7 H L 53, Cooper 

5 . (1818) 3 E R 1428 (1438) : 6 Dow 149 (179), 

Ranclitfe v. Parkins. 

?. (1792) 30 EE 464 (470) : 1 Ves Jun 514, 
Blake v. Bunbury. 

lO. (1791) 30 EK 346 (346) : 1 Ve3 Jun 28. 

(285), Stratton v. Best. . 

1833) 39 E B 944 (949) : 2 Myl ft K 262 (274,- 

275), Dummer v. Pitcher. 
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8. “Confers any benefit on the owner.’’-The doctrine of election does not 

apply unless a benefit is conferred on the owner of the property which is professed to 
be transferred. 

Illustrations. 

(1) a f P0Wer .‘° ap P° int , pr °P ert y * t0 ^ Child B who was also entitled to it in 
default of appointment. A appointed a portion of the property x to B and the re - 

mainder to C who was not an object of the power. J did not give am- of his own 

no°t Pe an y ohif; f T *1'° , a PP 0,ntment « C’t favour was invalid as he was 

not an object of the power, and that as no part of A’s own property was oj ven to B 

the latter was not under a duty to elect. The Lord Chancellor observed 0 - “In all’ 

cases there must be some free disposable property given to the person which can be 
made compensation for what the testator takes away.”(l) 1 b 

(2) A had a power to appoint certain property to children, who were also entitled to it in 

SLtrcs: fjssui-aa 

o,. > “ ZlTlZz^Z^i ZJX&'Z ZZfZTf 

himself and the following illustration is given : ° bequest mace to 

Illustration. 

The farm of Sultanpur Kluird being the property of B , I bequeathed it tn r «,■,;> 1 

The benefit conferred upon the owner should not, however, be collided with 
such a condition as would imply an intention on the part of the transferor tn ovol 1 

«!»» a married «mfn “tad .th ! 

nr l ti* *"•“ “ “ nno1 

. per. “■* 

the part which takes effected) 1 t0 hls elecfcl0n m respect of 

section ’beinfrlta'bet i™L%‘ZZ° n '" ~ ** «. 

rcepect ci the ,„,r ,«T», Z oZZn oTZ “T‘ ^ ** T' “ ld " <* 


(1836)48 K R 325 (328): 1 Keen 309 (316)“ 
Clemen tson v. Gandy. ’ 

'■'fua^n U81 % 3 ?’ K 1001 (HOO) : 4 Dow 65 
(93), l)oo v. Chichester. ; 

[See however (1776) 30 E R 1141 (U41)- 3 

Ves 529, Pultenoy v. (Lord) Darlington. (Ste- 

ward s accounts and settlement to show the 
circumstances.)] 

Section 35 — Note 8 

( S e 30 E R 060 (667) : 2 R R 235, R r i st ow 

5 *, E B 142 < H3 > : 27 Rc;iv 362 
(366), In re 1- owlcr s Trusts.] 

^i9«7?2 1156 U AIR V 54 C 240- 

U967) 2 SCR 448. (A, tt Mlthakshara father, 


disposing of joint family property by will 

giving only the residue to bis son P— p ,‘, e t s no 
beuent under the will as he is already entitled 

-H nf PCrty M a member of tho joint family 

Hence no question of putting P to election 
can arise.) ° election 

"SJL !: fv. 6 JL' 678 ’ ;! v “ J » »■ (mi, 

3- (1884)27 CliD 606 (Gl >) • .54 r t r-i 
(-03), In re Wheatley; Smith V. Spence. Ch “° 
4. (1783) 28 ER 1073 (1074) -t r> _ 
(187), Newman v. Newman ’ ' 1 Bl '° C C 18B 

Section 35 _ Note 9 

1. 1922 Mad 357 (358) [AIR V 9] (DB). 
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burden come directly from the ‘same source’ or the same transaetion.(2) If the property 
belonging to a third person is disposed of by one transaction and a benefit is conferred 
on him by another transaction both being independent of each other, such person is not 
bound to elect* Thus, where a Hindu widow gave away some immovable property in 
excess of her powers of transfer, by a gift deed, and by a will executed later on, she 
conferred on her reversioner some other benefit and it was found that the gift was not 
the subject of the will, it was held that no question of election could arise and that the 
present section did not bar the reversioner from repudiating the previous gift merely 
by reason of his acceptance of the benefit under the will.(3) 

In Sardar Muhammad Afzal Khan v. Nawab Ghulam Kasim Khan{ 3a) X 
granted Y, his second son, a village for maintenance. After the death of X, the 
Government also granted Y , a portion of the cash allowance allowed to his father X. 
The question arose whether Y could be put to election in respect of these two grants. 
It was held by their Lordships of the Privy Council that no question of election could 
arise as the grants were independent and derived from different sources. 

The section, however, does not require that both these things should be done by 
the same instrument of transfer. It is sufficient for the purpose of this section that they 
are the parts of the same transaction even though they are effected by two separate 
documents. Thus, in Bacon v. CosbyX 4) there were two deeds of antenuptial settlement, 
one dealing with realty and the other w T ith personalty. One deed disposed the property 
which did not belong to the settlor while the other conferred a benefit upon the owner 
of the property. It was held that both the deeds formed the same transaction, “for all 
intents and purposes, as if contained in the same deed.” Similarly in Douglas Menzies 
v. UmjihelbyXS) two separate wills of the same testator were held to form only one 
testamentary scheme for the purpose of putting a legatee to election. 


10. “Such owner must elect.” —The words ‘‘confers any benefit on the owner 
of the property” and ‘‘such owner must elect” show that a case for election arises only 
where a person transfers property belonging to another and at the same time confers a 
benefit on him.(l) It is clear, therefore, that unless a person is the “owner” of the 
property professed to be disposed of by the transferor, he is under no obligation to 
elect.(2) Thus where a person calls upon an heir to pass property which belongs to him 
only in the character of his heir and not otherwise he is calling upon his heir to convey 
only what belongs to himself and not what belongs to the heir. There will be no 
election in such a case even if the heir receives any other benefit under the will and 


2. 1954 Mad 556 (559) [AIR V 41 C 207]. 

\ 1917 Oudh 210 (211) [AIR V 4] : 20 Oudh Cas 
245 (DB). 

[See (’60) I L R (1960) 1 Punj 70 (73, 74). (Sale 
and condition of repurchase being part of same 
transaction.)] 

3. 1922 Mad 357 (358) [AIR V 9] (DB). 

3a. (’03) 30 Cal 8i3 (864) : 1903 Pun Re No. 67: 
30 Ind App 190 (PC). 

4. (1851) 64 E R 824 (825) : 4 De G & Sm 26 L 
(264). 

5. (1908) 1908 App Cas 224 (233) : 77 L J P C 
64 (66). (As it was manifest that the two wills 
formed a coherent scheme of intention.) 


Section 35 — Note 10 

1. (1870) 6 Ch 15 (20) : 40 L J Ch 5 (7), Cooper 
v. Cooper. 

1860) 54 ER 426 (427) : 28 Beav 417 (420), 

Fitzsimons v. Fitzsimons. 

f(1805) 32 E R 976 (980) : 10 Ves 597 (609), 

Broome v. Monck. 

2. f 1928 Oudh 67 (82) [AIR V 15]. 

’09) 1 Ind Cas 573 (583) (DB) (Cal). 

1792) 30 E R 485 (488) : 1 Ves Jun ooo (obi), 

1861) 70 ER 831 (837): 1 J&H 4/0 (4S-)» 

Maddison v. Chapman. . 

1691) 23 E R 758 (759): 2 \ern 245 

Clarges v. Albemarle. (Owner having life-estate 
onlv, not making claim for election during life¬ 
time. Her administrator cannot claim election.) 
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the property will pass from heir because of the intention expressed in the will and not 

by election.(3) Similarly, where a Hindu testator disposed of by his will certain 

ornaments described as “my own and my wife’s ornaments” and it was found that he 

had other ornaments worn by her over which he had a disposing power it was held 

that the sad words did not include the wife’s “stridhan" ornaments and that therefore 

she was not put to election as regards her “ stridhan ” ornaments and other benefits 
under the will.(4) 

The term owner in the section is used in a very wide sense and includes 

reversionary and remote 

^ weli as mimediate interest in the property.(5) The following illustrations from 

b. 182 oi the Indian Succession Act, 1925, applying the rule of election to remote and 
contingent interests may usefully be referred to : 

Illustrations 

(1) “A bequeaths to 13 1,000 rupees, and to C an estate which will, under a settlement 
belong to B If his elder brother (who is married and has children) shall leave no isTue 

living at his death. U must elect to give up the estate or to lose the legacy ”(G) 

(•2) A, a person of the age of 18, domiciled in India but owning real propertv in 

and S«tta t^^^'ll *° C aD<1 ’ sub J cct thc ^o, clevises 

ana bequeaths to IS all my property whatsoever and wheresoever,” and dies under 

Witlmnt%M pr0pc ; r , y m , En8 and does not P aS3 b >' tho will, c may claim his legacy 
without giving up the real property in England.”(7) * ° ^ 

nertv Pl °fi° f (1 °° S n0t apply to the creditore of the owner of pro. 

P w r ^ a3 they have 110 s P ecitic or interest in such property The onlv 

b " e d ° b ‘ S “ d * hs “W »»'“■' »» hr »* necessary. 

l,SiaiiJt.r,T biP 7 fe ™ J 10 section is the ownership at the If™ 

LmUhUj to elect arises. A person sought to bo put to election must be the owner of the 

property at the time when tho obligation to elect arises. If he is not the owner at that 

time he cannot be put to his election merely because lie receives a benefit under the 

lansfer. Even an acquisition of interest in the property by him after the time will he 

:nrr:,tiTr„r “f d :r z *r *■— 

nnvtxr i x r r b 10 an > ne w or additional eouity against tho 

acquired a„ inteLtL” ‘ b “ *° lb » death he 

law as "»1« section differs from the English 

3**-* Mhhh., tho yewMi en wheee 

3. (1805) 32 E R 976 (983) : 10 Ves 597 (6l7), Y 

Broome v. Monck. 

4. (1889) 15 Bom 443 (452). 


5. f 1928 Oudh 67 (82) [AIR V 25]. 

6. Illustration (iii), Section 182, Indian Suc¬ 
cession Act, 1925. 

V. Illustration (iv), ibid. 

8 (leoe) 33 E R 55 (59, 6!) : 12 ves 136 (154, 
158), Kidney v. Coussmaker. 


( C 0 7 oper 4 L J CU 6 U5) : 7 H L 6 “’ Co °P e >- v. 

[ f“°/ sa(1795 ) T 30 E R 76S (777) : 2 Ves Jr 544 
(562), Cavan (Lady) v. Pultney.) 

9. (1886) 31 Ch D 466 (476, 477): 55 L T Ch am 
t 4 °Daer°e 6 ’ 4 ° 7),ln re Che3ham (Lord); Cavendish 

( On 9 sLl v q SwinL 295) = 17 W * 438 «^b 
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dissent from the transfer, forfeit in its entirety the benefit conferred on him but only 
to the extent necessary to compensate the disappointed transferee. Thus, where A 
transfers property x belonging to C and worth Es. 1,000, to B, and by’the same 
transaction confers a benefit worth Es. 1,500 on C, and C elects to - dissent from the 
transfer and retain his property, he will, under the English law, have to give up only 
Es. 1,000 out of the benefit conferred on him for compensating B, but can retain the 
balance of the benefit worth Es. 500. In other words, under the English law the 
doctrine of election is only a doctrine of compensation and not of forfeiture f\) 

Under this section, however, the doctrine of election is regarded, so far as the 
owner of the property is concerned, as one of forfeiture and not of compensation. In 
the illustration referred to above, C will, under this section, forfeit the entire benefit. 
The balance out of Es. 1,500, after compensating B, will revert to the transferor or his 
representatives . This principle has been adopted also in S. 182 of the Indian Succession 
Act, 1925, illustration (i) to which runs as follows : 

“The farm of Sultanpur was the property of C. A bequeathed it to B, giving a legacy of 
1,000 rupees to C. C has elected to retain his farm of Sultanpur, which is worth 800 rupees. C 
forfeits his legacy of 1,000 rupees, of which 800 rupees goes to B, and the remaining 200 rupees 

falls into the residuary bequest , or devolves according to the miles of intestate succession , as the 
ease may be.” 


12. Charge in favour of the disappointed donee. — Where the owner of 
the property transferred elects to dissent from the transfer, the disappointed transferee 
is entitled to compensation— 

(1) in all cases where the transfer is for consideration, and 

(2) where the transfer is gratuitous, only when the transferor dies or becomes 

othenuise incapable of making a fresh transfer , before the election takes 
place. 

The principle underlying the claim of the disappointed transferee has been stated by 
Sir George Jessel in Pickersgil v. Bodger{l) as follows : 

“The disappointed legatee may say to the devisee, ‘you are not allowed by a Court of Equity 
to take away out of the testatrix’s estate that which you would otherwise be entitled to, until 
you have made good to me the benefit she intended for me.’ That means that no one can take 
the property which is claimed under the will without making good the amount; or, in other 
words, as between the devisees and legatees claiming under the will, the disappointed legatees 
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+ 1919 Mad 464 (466) [AIR Y 6] (DB). (The case 
was one between Hindus — The section did not 
in terms apply to them and therefore the English 
law was applied.) 

[See also (1886) 31 Ch D 466 (475) : 55 L J Ch 
401 (405), In re Chelshan (Lord); Govendish v. 
Dacre. (No compensation where the donee 
takes under the deed.)] 

[See however (1874) 44 L J Ch 6 (14) .’ 7 H L 
53, Cooper v. Cooper. 

(1816) 34 E R 659 (661, 662) : 19 Yes Jun 656 
(663), Tibbits v. Tibbits. 

(1816) 34 E B 662 (663) : 19 7 es 665 (668), 
Green v. Green. 
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1 (1876) 5 Ch D 163 (173) : 25 W E (Eng) Dig 
324. (Cited in (1918) 87 L J Ch 143.) 
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are entitled to sequester or to keep back from the other devisees or legatees the property so 
devised and bequeathed until compensation is made. Thence arises the doctrine of an equitable 
charge or right to realize out of that property the sum required to make the compensation.” 

But the difference between the English law and the present section is that 
while under the English law the remedy of the disappointed transferee for compen¬ 
sation is against the oiuner of the property transferred (2) the remedy under the present 
section is against the transferror or his rej/resentatives. This difference is a consequence 
of the view taken in England that the doctrine of election is not one of forfeiture but 
of compensation only. (See Note IE) 


The extent of the compensation to be received by the disappointed donee is the 

amount or the 'salue of the property that is attempted to be transferred to him under 

the deed.(3) Thus, suppose A transferred property x belonging to B to C and gives B 

property y. B dissents from the transfer. C would, under this section, be entitled to 

claim from A or his representative only the value of the property x. Such value is to 
be a charge upon property/-!) 


The date at which the amount of compensation is to be ascertained is the date 
°n which the lability to elect arises and not the date on which the election is actually 
made. Thus, where a party taking under a will elected to take against the will after 
•a )out two years after the death of the testator, it was held that the amount of compen¬ 
sation was to be ascertained as at the date of the testator’s death and not as at the 
'date of actual election.(5) 


0J Rule may be excluded by express terms in the transfer. — As has 
oeen seen m Note 2 the rule of election is based on the presumed general intention of 

’ 16 transferor that effect should be given to every part of the instrument of transfer 
A rule of law which depends for its operation on the intention of the transferor may 
oe renuered inapplicable by a declaration by the transferor of a contrary intention 
It has been held in England that the rule of election is subject to such a limitation. 
In In re Cardans Trustsf\) Fry L. J. observed as follows : 

stanch whkhTn‘fh nd PrCS , Un?ed intent T isnottobe re P c 'led' bv showing that the eircum- 

of theVt l F h ur nt 8 ‘ ye rlS ,° *° the electl0n Wcre not In the contemplation of the author 

the n hument it' U P T‘ P U ls cvkIent tbat 11 be repelled by the declaration in 
: ; ur tmi-nent itself of a particular intention inconsistent with the presumed and general 

; n C no ‘° a n ; IZZr't f- the S ;“ lement ,n question had contained an express declaration that 

d0C 1 trln , c 1 0f el “ t]on be a PP 1 '^ to its previsions, there seems to be no reason 
♦ AU ^ a declaiation should not have full effect given to it.” 

Thus, where a testator purported to give away property belonging to a married 

he°ld a th:r th C ° nferr 1dT n ber , a bCnefiW ” ith a - anticipation, Twas 

wa in itself T H t ““ aS tbe restriction Placed on anticipation 

^lectioSS dedaratl0n ° f a P articular iQtek ^on inconsistent with the idea 


2. (1864-65) 11 E R 1461 (1468) : 11 H L C 588 
(608), Spread v. Morgan. 

3. f (190$) 1908 App Cas 224 (234) : 77 L J P C 
64 (67), Douglas Menezie3 v. Umphelby. (1864- 
65) 11 E R 1461 (1469) : 11 H L C 588 (606), 
Spread v. Morgan. 

(1813) 35 E It 290 (291) : 2 V & B 187 (191), 
Welby v. Welby. ' 

-4. (1876-77) 3 Ch D 688 (689) : 25 W R (Eng) 

Dig 321 (321), Rogers v. Jones. 


5. f (1905) 1 Ch 16 (20) : 74 L J Ch 69 (71), In 
ro Hancock; Hancock v. Powson. 

Section 35 — Note 13 

1. (1885) 55 L J 259 (262) : 31 Ch D 275. 

2. (1885) 55 L J Ch 259 (262) : 31 Ch D 275, In 
re \ ardon s Trusts. 

(1892) 1 Ch 396 (405) Gl L J Ch 220 (2*^4 2251 
Hamilton v. Hamilton. n 

V D 606 : 54 L J Ch 201 (204, 

*205), In ro Wheatley; Smith v. Spence. 
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The piesent section does not state in terms that the rule is subject to th&~ 

expression of a contrary intention. But on the principle stated above, it is conceived 

that its operation may be excluded by express terms in the transfer showing a contrary 

intention. The exception, referred to in the section, also shows that the transferor 

can, by appropriate expression of intention, limit the operation of the rule to a parti, 
cular benefit conferred. 

A 

^ 14 •} Election by a party binds his representative but not others.— 

An electron when made by a party is binding not only on himself but also on his repre¬ 
sentatives. Thus, in Iribhoivanclas v. Smith,{l) a Hindu father elected to take under 
his father s will and for that purpose gave a release of ancestral property belonging to 

the family. It vas held that his sons were bound by his act and could not claim any 
interest in the property so released. 

But apart from his representatives, an election by one person is not binding on 
any other person. Thus, where there are several persons interested as co-owners in the 
property dispose 1 of by the transferor and all of them receive benefit under the 
transfer, c^ery one of them has a separate right of election. An election by one does 
not bind the others nor does an election by the majority of them bind the rest. (2)' 
Similarly, where one person is interested in the property as a tenant for life and the 

other as a remainderman, an election by the former does not bind the latter.(8) See 
also the undermentioned case.(4) 


15. Rule cannot be applied to cure an illegality. — The rule of election 
cannot be so applied as to enable the transferor to evade any rule of law. Thus where 
A confers a benefit on B and professes to transfer the latter’s property in such a way as* 
to offend the rule against perpetuities, B cannot be compelled to make an election.(1) 
See also the undermentioned case.(la) 


See also the undermentioned English cases(2) where the professed transfer was- 
invalid in law and it was held that no question of election was raised thereby. 


Section 35 — Note 14 

1. (’96) 20 Bom 316 (337). (Reversed in 21 Bora 
349 on another point.) 

2. (1868) L R 7 Eq 494 (496) : 17 W R (Eng) 
Dig 189, Fytcli v. Fytch. 

3. (1799) 31 E R 321 (323) : 4 Ves 623 (626)> 
Ward v. Baugh. 

4. 1967 S C 1153 (1156) [AIR V 54 C 240) •* 
(1967) 2 SC R 448. (A Mithakshara father 
disposing of joint family property by will 
giving only the residue to his son P —*P who 
is entitled to the property even otherwise as a 
member of the joint family derives no benefit 
under will and hence no question of putting 
him to election arises — Fact that P has taken 
probate of the will cannot change the joint 
family character of the property in his hands— 
Hence, even on the assumption that P’s act of 
obtaining probate amounts to election his son 
who has right of birth in the property is not 
bound by it.) 

Section 35 — Note 15 

1. 1959 Mad 131 (136) [A I R V 46 C 42] (DB). 
(Release of right by Muhammadan presumptive 
heir before inheritance opens—It cannot be 


supported on basis of estoppel or election.) 

1953 Mad 161 (163, 164) [AIR V 40 C 50]. (Gift- 
invalid under Muhammadan law—Acceptance of 
benefit —No question of election can arise.) 

(1905) 1 Ch 191 (199) : 74 L JCh 62 (67), In rer 
Oliver’s Settlement. (1902-1 Ch 436 not fol¬ 
lowed.) 

(1905) 1 Ch 256 (259) : 74 L J Ch 67 (68, 69), In 
re Beales Settlement; Barrett v. Beales. (Do.) 


.869) L R 8 Eq 165 (175) : 38 L J Ch 392 (395),- 
Wollaston v. King. 

a. 1931 Pat 442 (448) [AIR V 18] : IL R 10 Pat 
152 (DB). (Widow transferring to R the then 
living reversioner an item of property in return 
‘or his relinquishing his rights over other 
properties in favour of widow R predeceasing 
vidow — His son who was the actual rever- 
;ioner at the time of widow’s death cannot bo 
aid to have elected to affirm the arrangement 
jecausehe took the benefit of the arrangemen 
to hold otherwise would amount to supporting 
he transfer of his expectancy by R.) 

. (1803) 32 E E 441 (447) : 8 Ves 481 (497), 
Iheddonv. Goodrick. (Will of real estate with- 

_ 1 r ITT T* i \ 


_ i. Xl.__ _ ■ ■ » Z ^ Ann 


election.) 


/ 
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r !?,’ ^f ction a e ain st transfer does not render cancellation necessary.— 
ihe fact that the owner of the property transferred elects to dissent from it doe- not 
render it necessary that the document of transfer should be cancelled.(l) 

timno or does not believe. If the transferor professes to transfer 

property which, as a ratter of fact, does not belong to him, and confers a benefit on the 

* he pr °P erty . I case of election will be raised, irrespective of the question 
whether the transferor believed that the property was or was not his own.(l) In Padburu 

v. Clark,{ 2) A being entitled in fee to one moiety of a house, devised the entire house 

Chalenor CO o n bs e e r rv e ed a “ ° f ^ ° ther m ° ie * ° f the house ' The 

If he (i-e., the testator) intended by the words used to include and eivc the whrU u -N 
imniatenal from what cause that intention proceeded, whether he forgot 

In mustier x. Webster,{i 3) the Master of the Bolls held that the duty to elect was 

; e£erence t0 the circumstance whether the testator had any knowledge of the 

extent of his power or not,” and observed • oi me 

rstrtti 110 r 1 ? w *»■■■«* 

speculate upon what he would have intended in different’cases put.”' “ aDd 1 wlU llot 

An assumption of power to give what the transferor knows not to belong to him is at 
;:tehis m o?n.( 4 r ° f deCti0n ^ a dlSP ° Siti0n ° f * bat mistaken 1 y° c oneeived 

- Tl “ 

Wbich contains the following illasMon 1 "‘ 1 “ Act ' 1325 . 

Illustration. 

swsilT/i; oio*"" ,fc , r «? ■>“•»"?»»■» 

after the testator, and without having made »nv 1 t’’ 0 lup< ; cs to C - C dlcs intestate shortly 

*• administratoc al.ct, ““ S "t ‘Sc .“t *« C. 

Sc‘, 2 ” - Tjxsss&z 


(18°6 33 E B 273 (278) : 13 Ves 209 (223) 

whl o U ut?h V ' W ? df ° rd - < Wi11 of real property 

tlon - Bnt W ‘ tne r sHeir not P ut to elec- 
°n . But as regards after purchased property 
heir is put to election ) property 

67 ? R , 870 < 873 > : 5 R are 163 (169, 170) 

in foreign^countriea to ^nds 

( Oghvic.^Do 9 ) <500) : 87 L J Ch 363 < 371 )' I" re 

(1852) 42E B 1048 (1051): De G MiG 705 (714) 
Maxwell v. Maxwell. (Do.) v u 

(1866) 2 Eq 834 (839) : 14 W E (Eng) 958 (959) 

attcT 1 V ,\ (Whp re th e e will ii un - 

attested the heir of an English freehold cannot 

bo compelled to elect but this rule does not 

nial ^estates! ) S ° f C ° Pyhold8 ” ° f Seotch or col °' 

[But see (1760) 28EE8 (10) : 2 Ves 12 (16) 
Boughton v Boughton. (Case of express condi¬ 
tion of forfeiture—Heir put to election.) 

Section 35 _ Note 16 

1. (1834) 4 L J Ch 39 (40), Weale v. Rice, 


Section 35 — Note 17 

asEs ,s v “ j "" 

"<2., 9 , e, a“ oSh 22 ’ 5231: 39 L1 “ 6 « <»>■ 

(1 Si!S 2a d™ 1 ’ 40 '■'“ 258 ,M ‘>. 

mnf V (176 ?> 27 EE 259 < 260 > : Amb 388 
(3 9 0), Forrester v. Cotton. (It should appear 

that the testator knowing that he had nought 

^dispose of lands, yet takes upon himself to 

^05) 1859) 42 E ^ 115 (U7): 2 MaC & G 298 (304, 

3. (1794) 30 E It 676 (678) : 2 Ves 367 (370). 

(\ 813 ) 85 E R 290 (294, 295) : 2 Ves & B l 97 
(199), Welby v. Welby. (Heir put to deet on 
between estates devised to him and descended 
the devisor having been tenant in tail of some’ 

others!" Ilf6 Whh reV ° rsi0n 
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which accrued after the death of the testator and before the death of C. In his individual 
character he retains the lands of Sultanpur in opposition to the will.” 

A person is not put to his election merely because he receives a benefit under a 
transfer but because the benefit he takes is accompanied by an obligation to give effect 
to the other part of the transfer by parting with his own estate. In the above illustra¬ 
tion, D does not take any benefit directly under the will. It is C who takes a direct 
benefit and C’s life interest is subject to the obligation to elect. Had C elected in hia 
lifetime and accepted the benefit, D, as his heir , would have derived it from him 
without the burden of election. D's acting as an administrator does not make any 
difference ; the effect is the same as it would have been if C himself had elected. 

19. Person taking under two capacities. _ The rule stated in the fourth 
paragraph corresponds to S. 185 of the Indian Succession Act, 1925, which contains the 
following illustration: 

Illustration. 

“The estate of Sultanpur is settled upon A for life, and, after his death, upon B. A leaves 
the estate of Sultanpur to D, and 2,0C0 rupees to B, and 1,000 rupees to C, who is B’s only 
child. B dies intestate, shortly after the testator, without having made an election. C takes out 
administration to B , and as administrator elects to keep the estate of Sultanpur in opposition to 
the will, and to relinquish the legacy of 2,000 rupees. C may do this and yet claim his legacy 
of 1,000 rupees under the will.” 

C, in the above illustration, takes the legacy of 1,000 rupees in his individual capacity 
while in making the election, he acts as an administrator of B. These are two distinct 
capacities and hence he can accept the benefit in one capacity and repudiate the transfer 
in another. In Grissel v. Swinhoe{\) it was held that a person could claim against the 
will as an administrator of his wife and also under the will, as a legatee, in his indivi¬ 
dual capacity. 

In Deputy Commissioner of Pratapgarli v. Ram Saruj ?(2) a person was a trustee 
under an endowment and as such received benefit under it. He claimed another estate 
against the trust in the capacity of an owner. It was held that he could do so as these 
capacities were different and no question of election could arise merely because both 
the capacities merged in one person. 

20. Benefit expressed to be in lieu of property transferred —Excep¬ 

tion.— The exception corresponds to S. ISO of the Indian Succession Act, 1925, which 
runs as follows : _ 

“186. Notwithstanding anything contained in Ss. ISO to 185, where a particular gift 19 
expressed in the will to be in lieu of something belonging to the legatee which is also in terms 
disposed of by the will, then, if the legatee claims that thing, he must relinquish the particu i 
gift, but he is not bound to relinquish any other benefit given to him by the will. 

Illustration. 

Under A’s marriage-settlement his wife is entitled, if she survives him, to the enjoymen 
of the estate of Sultanpur during her life. A ‘by his will bequeaths to his wife an annul y o 
200 rupees during her life, in lieu of her interest in the estate of Sultanpur,^ which es a e 
bequeaths to his son. He also gives his wife a legacy of 1,000 rupees. The widow e ec * o 
what she is entitled to under the settlement. She is bound to relinquish the annul y 

the legacy of 1,000 rupees.” 

The doctrine of election rests, as has been seen in Note 2, upon the P resu ™?. 
•tion of a gene ral intention on the part of the author of a transaction t a e ec -_ 

Section 35 — Note 19 

1. (1869) 7 Eq 291 (295) *. 17 W R (Eng) 438 (439). 

2. 1917 Oudh 210 (211) [AIR V 4] : 20 Oudh Cas 243 (DR). 
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be given to every part of it and no single part of it shall be claimed in contradiction 
-to another. The presumption will not apply when the transferor expressly states that 
* particular benef it m granted in lieu of a particular property belonging to the owner. 
The particular intention expressed in such a ease will prevail over the general 
intention. The transferor, by such expression of intention, will be taken to have 

meant to exclude only that particular benefit if that part of the transaction is not 

given effect to and nothing more. The other benefits are not within this particular 

intent,on and hence can be accepted. In East v. Coofc,(l) Lord Hardwicks states this 
principle in the following words : 

‘•heveral eases have been, and several more may be, in which a man by his will shall cive 
a child, or other person, a legacy or portion in lieu and satisfaction of particular things 
expressed, which shall not exclude him from another benefit, though it may happen to be 

ZSZZSgr “ i- >ieu Of everything el°e, when 

21. Acceptance of benefit. _ The election contemplated by this section is a 

7“ CC y 0Wn v betwee “ two inconsistent rights. The sixth paragraph 
of this section, corresponding to S. 1ST of the Indian Succession Act, 1925 (1) 

onlyif- 5 Pr ° VKkS that thG aCCeptanee of tbe benefit will operate as an election 

(1) the owner is aware of his duty to elect, and 

( 2 ) he is aware, of all those circumstances which would influence the judgment 

of a reasonable man in making the election. 

Ilie English law is also to the same effect.(la) 

Duty to elect. 

™ ? w”* 1 ;: t,,0U£h "" ‘’"‘ y C, “‘ «*« certain ie 

pur to ( , and to B tlie residue of A's property. B 
haying been informed by A’s executors that the 

lvsidue will amount to 6000 rupees, allows C to 

take possession of Sul tan pur. He afterwards dis¬ 
covers that the residue does not amount to more 
than oOO rupees. B has not confirmed the be¬ 
quest of the estate of Sultanpur to C ” 

DHI^^L" 422 (430): 1 Swaa 359 (381 >' 

(1833) 6 E 11 930 (936) : 1 Cl & Fin 303 (318), 

(18 s'Vs «ox (AffirmlnS the dccis i°n in 

Vlolb* 1 Swans 359). 1 

f (mMt 5) \ 1E ?, 1461 11 HLC 588 

(1855, 5 i 2 rg ?J- (Por Lord Chelmsford.) 

UW1 , J Ch 773 < 775 > : 62 EK 527 (530) 

>voitmngton v. Wiginton. 1 

(1824) 1^7 EK 1153 (1154) : 13 Price 782 (786) 

Fdwapds v. Morgan. (Party is not bound by 
election if ho was not fully apprised of the 

nature and extent of his own rights as well as 

those of the person claiming against him ) 

(1850) 42 E R 115 (118) : 2 Mac & G 298 (307) 
Pad bury v. Clark. 

[See also (1813) 35 E R 290 (295) • 2 V A- H lav 

O00), Welby V. Wclby. (Meieff^havilg suffered 
a recovery is not making an election.)] 8 


Section 35 — Note 20 

1. (1750) 28 E II 21 (22) : 2 Ves 30 (33). 

Section 35 — Note 21 

1 hf«7 ti ° n ly7 rUUS ftS follows: 

■ ■ Acceptance of a benefit given bv a will 

unte^win ?}fr, b y lel-tec y to a tile 

t n -i r , ; i’.u ho h,ul knowledge of his right 
inflnr.np'rl ° f ^° Se clrcu “stances which would 
rnkme n i F'dgment of a reasonable man in 

the ^2 he urn s t a'nces"' 0r “ h ° Wai ™ i*o 

Illustrations. 

(i) A is owner of an estate called Sultanpur 

f K n ll j k a , n r ( ha3 ®h fe "interest in another estate 
.ailed Sultanpur Buzurg to which upon his death 

his son B will bo absolutely entitled. The will 

of A gives the estate of Sultanpur Khurd to B 

and the estate of Sultanpur Buzurg to C B in 

ignorance of his own right to the estate ofSultan- 
ent-r UZU -°' aIloW3 .C to take possession of it, and 
Khu V H°1 pos3es f slon ,° f th ® cstute of Sultanpur 
•t-pur the be(iuc3tof sui - 

tl >c eldest son of A, is the possessor nf 
an estate called Sultanpur. A bequeaths Sultan- 
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fact that he was aware of his duty to elect at the time of his acceptance of the benefit 
must be proved as a fact. In Spread v. Morgan,{2) Lord Cranworth, after stating that 
knowledge by a person of his duty to elect may be implied when such duty is expressly 
referred to in the deed, observed as follows : 

“But when no such condition is expressed, if in fact he is ignorant of the rule of equity 
which implies it, can the Court treat him as if he had known it, and say that he has made an- 
election which he did not intend to make? I think not. It is true that he knows, or may 
know, the state of his title, and that title may be such as imposes on him the duty of electing. 
But unless he is acquainted with the rule of equity which obliges him to elect, I do not see 
how it is possible to say with truth that he has made an election; he cannot have done that, if 
he was unaware that he was under any obligation to do it. The injustice of holding a party 
to have made an election in such a case might be extreme in cases where the difference in value 
between two properties is very great.” 

Circumstances influencing judgment in making election. 

A party is not to be taken to have made an election by acceptance of benefit 
unless he had knowledge of the circumstances of the transferor and of his own rights.(3) 
Where a testator made a provision, out of his real and personal estate, for his widow, 
expressly stating that it was in lieu and in satisfaction of any estates or interest to 
which she might be entitled as his widow, and she enjoyed the benefit of the provision 
for ten years, but in ignorance of her right to dower, it was held that she was not 
bound by her acts and was allowed to make a fresh election.(4) A knowledge of the 
relative value of the estates transferred and conferred by the instrument of transfer is 
an important consideration in making an election. An election made under a mistaken 
idea as to the value of the estates is invalid and not binding on the party.(5) Where, 
however, a party, with full knowledge of his rights, makes an election and derives the 
benefits under a transaction, he will not be allowed to revoke.(G) 

Waiver of enquiry. 

A waiver of enquiry into the circumstances is regarded as having the same 
effect as knowledge of those circumstances. See section 3. 


22. Presumption of election from two years’ enjoyment. The seventh 
paragraph of the section corresponds to clause (1) of S. 188 of the Indian? Succession Act, 
1925. It raises a presumption that a person w T ho has enjoyed the benefit under a 
transfer for the period of two years, without any expressed act of dissent, must have 


been doing so with the knowledge of his duty to elect and of the circumstances neces¬ 
sary to make an election or must have waived enquiry into the circumstances. The 
period of two years is taken from the ruling of Lord Chancellor Hardwicke in Crabtree 
v. Bramble{ l) in which he observed as follows : 

“She (the person taking benefit under a will) on the mother’s death entered on the land 
and from that time continued in possession for two years, received the rents, made no apphea- 


2. (1864-65) 11 ER 1461 (1471) : 11 II L G 588 
(611, 612). 

3. (1791) 30 E R 372 (373): 1 Yes Jun 335 (336), 
Wake v. Wake. 

(1864-65) 11 ER 1461 (1472) : 11 H L C 588 
(615), Spread v. Morgan. 

(1806) 33 E R 53 (59) : 12 Yes 136 (153), Kidney 
v. Coussmaker. (Election under mistaken im¬ 
pression that creditors would not be entitled to 
make any claim against the estate.) 

(1861) 54 E R 879 (881) : 30 Beav 235 (240), Sop- 

with v. Maughan. 


Beav 235 (240) 


3 P Wms 315 


4. (1861) 54 ER 879 (881): 30 
Sopwith v. Maughan. 

5. (1734) 24 E R 1081 (1083) : 

( 321 ), Pusey v. Desbouvrie. . . 

[1794) 30 E R 676 »678): 2 Yes Jun 36/ 

Whistler v. Webster. 

6. (’88) 12 Cal 60 (62) (DB). 


Section 35 —■ Note 22 

1. (1747) 26 E R 1191 (1195): 3 Atk 680 

;S88). 
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to° them r to te ^H t0 DOr br °? ght a biU againSt them t0 3el1 ’ thou ^ s he had a right to apply 
trustee”’ ’ ’ “ ' ^ baV6 contracted for selling, and bound the 

ro ,, , Tbe P resum Ptlon under the rule is, however, a rebuttable one and can be 
repelled by evidence to the contrary.® Thus, where a person put to election was a 

“r 7 „ , T D ° eVi<lenCe that the wil1 ever explained to her 
oi that she was ever called upon to make an election, the Court refused to draw the 

presumption of knowledge from the fact of the receipt of money under the wHl (3 

lmilarly, in a case where a widow had enjoyed a provision under her husband’s will 

r en years and it was found that she did so in ignorance of her right to dower her 

her^off hat 1 She dl ? n0t Gl6Ct taken t0 be a str0ng prima facie evidence of 
testator’s'Tth.® “ ^ ^ ^ ‘° ***** years of the 

the vie,Ig, or vm.vor referral to in the sisth paragraph may he infJrei from any 

331*5 zr y <»“ 

C, in the illustration to this paragraph, is the party put to election Ev hie 

taking possession of the mine and exhausting it, he renders''it impossible^ to place the 

...»Tfftz^rs *° *- 

to S. IS)’ Tndian’’suee'ession^Act” 1925 * 10a'' '“”* s " 1>b 0< lbis secti »« corresponds 

Though a presumption that a person has el'eeW toTonS™ /”>^ 

from his enjoyment of thn or ,, transfer can be drawn 

transferor or his representative need not" wait Wl'thaT pedod^Thi'° f ^ ^ the 
party to make the election if he does not signify his inwr ^ require the 

from the transfer within one year of the date of” transfer and if°he f or dissent 

the transfer. deemed to have elected to confirm 

In this respect the section differs from the English law TTndm an 
.s no such time limit prescribed for election. If the party i l.u , W there 

nor does any acts from which election can be inferred h,s right to ellT^ ^ ° leCt ’ 
Qjenuntd it becomes inequitable to assert it.(l) !n So pw ith\. ^ 

2. 1925 Cal 724 (7291 Tatrv ..n /tmm _ _.---- J a ^ I(iow 


2. 1925 Cal 724 (729) [AIR V 12] (DB). 

3- 1925 Cal 724 (729) [AIR V 12] (DB) 

4itlK 5 \LVon. (880): 30 *** 235 (239J - 

Section 35 — Note 23 

+ 1925 ^al 724 (729) [AIR Y 12] (DB). 


2. 1925 Cal 724 (729) fAIR V 12 ] (DB). 

Section 35 — Note 24 

1. Halsbury, Laws of England iqio , 

Uth Edn P ,Tage 25 ,W SneH ’ ^ 

®40). 861) 54 E R 879 (88 °) : 30 Beav 235 (239, 
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enjoyed the benefit under her husband’s will for sixteen years, but without the know¬ 
ledge of the right to dower and the question arose whether she was bound by the lapse- 
of time. Sir John Eomilly, M. R., held that she was not so bound and allowed her to* 
elect, observing : 

“When is a widow bound to make her election? It certainly is not necessary that she 
should do so within twenty-four hours after the testator’s death, and if the matter had come 
before the Court it would have given her some reasonable time to consider. It is also perfectly 
clear that the parties interested under the will might have called on her categorically to elect, 
and the Court might not consider twelve months after the testator’s death an unreasonable time.” 

Where the property is enjoyed by the person who has to elect in a particular 
mode and in recognition of certain rights, the Court will be slow to disturb what has 
been settled by a long course of enjoyment.(3) So also where a party, instead of com. 
municating his intention to elect, suffers his own property to be specifically enjoyed by 
others until it becomes inequitable to disturb their possession, he will be taken to have- 
confirmed the election.(4) But where a time has been limited for election, and the 
party put to election does not signify his intention to elect within that time he will be 
considered to have elected against the transfer.(5) 


25. Election by a person under a disability.—The last paragraph of the 
section corresponds to S. 190, Indian Succession Act, 1925. In the case of a minor who* 
is under a duty to elect, the election is, under this paragraph, postponed until he attains 
majority or until the election is made by a lawful guardian or other competent auth¬ 
ority. In England, if the person required to elect is an infant, the time for election is 
postponed, generally until six months after attaining majority(l) or the Court may 
elect for him immediately if there is sufficient material before it,'-' or after directing, 
an enquiry as to what is for the infant’s benefit.(3) 

As regards a married woman in England, her capacity to elect depends upon 
whether she has a disposing power over her property which is attempted to be disposed 
of by the transferor, or over the benefit granted to her under the transfer. It is neces¬ 
sary that both of these must be free from any restraint on anticipation. If her own 
property is subject to a restraint on anticipation, she cannot part with it and is thus 
rendered unable to confirm the transfer. If again, the benefit given to her by the 
transfer is burdened with the restraint on anticipation, it is tantamount to the expres¬ 
sion of an intention on the part of the transferor that there should be no election/!) 
A restraint on anticipation is effective to prevent election even if the woman discovers 
it at the time of election.(5) As regards her separate property a married woman can 


3. (1866) 2 Eq 884 (838, 839) : 14 W R (Eng) 
958 (V59), Dewar v. Maitland. 

4. (1816) 34 E R 659 (662): 19 Yes Jun 656 
(663, 664), Tibbits v. Tibbits. 

5. (1735) 25 E R 7'4 : Cas T Talb 176, Streat¬ 
field v. Streatfield. 

Section 35 — Note 25 

1. (1905) 1 Cli 16 (19, 20) : 74 L J Ck 69 (71), 
Hancock v. Pawson. 

(1735) 25 E R 724 (728) : Cas T Talb 176 (1S3), 
Streatfield v. Streatfield. 

[See (1750) 28 E R 8 (-0) : 2 Ves Jun 12(16), 
Boughton v. Bougkton. (Infant put to election 
— Interest dependent on many contingencies 
—Held , Court could not elect and kence post¬ 
poned till infant attained majority.)] 


. (1856) 23 L J Ck 148 (153) : 3 Jur (NS) 195, 
Hunt v. Lock. 

596) 1 Ck 54 v* (553) : 65 L J Ck 3/ 2 (3/4), Re 
[ontague; Faber v. Montague. 

, (1820) 55 E R 839 (839) : 5 Madd 117 (117). 
ibrington v. Ebrington. 

(1840) 59 E R 796 (796) : 17 Sim -9 (66), 

eton v. Smith. Q! . 

ISi) 29 E R 539 (540) : 3 Bro C C 2o.n, 

igland v. Hudelestone. 

(18S4) 27 Cb D 606 (612): 54 LJ Ch 201 (205), 

3 re Wkeatly; Smith v. Spence. 

186) 3L Ck D *75 (280) : 5o L J C ^ 2o ^ 2) ’ 
a re Yardon’s Trusts. (Decision in (1884) 2b 

k D 124, Reversed.) 

(1901) 1 Ck 361 (370) : 70 L J Ck 302 (304) s 
’aynes v. Foster. 



ELECTION WHEN NECESSARY 


[S35N27] 54$ 


elect as if she were a feme sole. If she cannot elect outside the Court, a Court in an 

appropriate proceeding will direct an enquiry and elect on her behalf(6) or if the matter 
is plain, will elect without making any enquiry.(7) 

Where the person under disability is a lunatic, the Courts in England will make 
an election on his behalf in the exercise of their lunacy jurisdiction.^) Under the 
Indian Lunacy Act (Act IV of 1912), the Courts have jurisdiction to control all he 
matters concerning a lunatic and his estate and though a power to elect on bis behalf 

srs “ n>s “ ’ ith —- £ 

r*** i 

s* f* *« * *»«>-.«-ju b/: ;i:r;L'T, 

cannot give rise to a case of election.(l) &ai ajSd uiIity 

In Mangaldas v. Banchoddas(2) A. a Hindu widow hprm^fwi 1 , 

toC^IMh % 2 °°ir B an f aU th<5 immovable P^Perty inherited from her husband* 
to C Both B and C were heirs of her husband. After A’s death B „ w ' 

tended that A had no disposing power over her husband's immovable properhand™' 
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to election between his legacy of Rs. 2000 end holt the sLre Ttkf 
property. e snaie of th e immovable 
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to , peraon in the ewerciee of . power of .pp„i nto ent. wLeX")”™ 1 the 
a power to appoint a property to a particular person exercises the nnwl V of 
a stranger and grants, as part of the same transaction a benefit to the T &V0Ur of 

default of the appointment, a case for election arises ’and the latter is bounTto" £ “ 

Illustration. 
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t ew.A'X <l89 ,'f ) 1 Ch 396 .< 4 05) : 61 L J Cl, 220 
(2Vo), Hamilton v. Hamilton.] 

6. (1796) 30 E K 768 (776) : 2 Ves Jr 544 (560), 
Cavan (Lady) v. Pultncy. 

V, l7M) T°1 1: rl l 848 ^ 818) : 2 Ves 693 (697), 
Wilson v. John Pownshend (Lord) ' 

^p a T«J V i I i iR 7 S i> ftIld Eastwood * Principles of 
the Law of Real Property, 1933 Edn., Page 335 

^KoSefton *Earl)^ 8 ’ ® 7 L J c h 518 (523)i 
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Wilder v. Pigott. (Court haa jurisdiction to 


bind the equitable interests of lun7tir- „T- 
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*v \ ll ! 12 Ind Cas 591 (592) (Cal) (r>„ * • 
of election did not apply aS the w hWu >C J rlne 

power of disposal in Bengal oyeT ““ 

well as immovable property ) ^veable as 

2. (1890) 14 Bom 438 (440^441) (DB). 
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law, and therefore, B ig entitled to the fund as if there is no appointment. But as B is granted 

other benefits by the same transaction, he cannot accept the benefit as well as retain the fund. 
He is, therefore, put to election.(1) 

Thus, the material fact necessary to give rise to election is the failure of the 

appointment made by the donee of the power. This failure may be due even to 

the fact that the power itself does not exist.(2) But if the failure is due to the 

fact that the appointment is in contravention of a rule of law it has been held that it 

does not give rise to an election. Thus, a failure of appointment on the ground that 

it infringes the rule against perpetuities will not give rise to an election. The reason 

is that the rule of election is a rule of equity and cannot be applied to evade the rules 
of law. (3) 

A case for election does not arise, as a general rule, if the object of the power 
recei\ es the benefits instead of the fund, because he has no interest in the fund until 
ne is appointed by the donee of the power and therefore there is no property belonging 
oo him that passes to the stranger. One exception to this general rule is that where 
the object of the power is also the person entitled in default of the appointment and 
he lecenes benefit under the exercise of power in favour of a stranger, he will be put 

to election,(4) but this is not because he is an object of the power but because he is the 
person entitled in default of appointment. 

There is also another exception to the general rule. Where an absolute appoint¬ 
ment is made in favour of the object of the power and a direction or a condition is 
superadded to the effect that the property shall be settled upon a trust in favour of 
certain other persons, and such direction is not invalid in itself but is one which the 
law in its ordinary course will allow, a question of election may arise when the object 
of the power is also granted a benefit by the donee of the power. In Blacket v. Lamb,(5) 
'Romilly, M. R., observed as follows : 

The question I have to determine resolves itself into this: whether these words amount to 
direct appointment in favour of the grandchildren. If they do amount to such an appointment, 

there is not, I think, any doubt, but that a case of election is raised.'But if, on the 

other hand, these precatory words are to be treated as anything short of an actual appointment, 
that is, if they do not form a portion of the appointment executed by the testator, in that 
case, as was well observed by Mr. Nalder, they must be treated as a condition, or something 
extraneous to the appointment superadded to it: and if so, and if this superadded condition be 
inconsistent with the power, it is merely void, and no case of election will arise.” 


28. Ratification is not election. — Where ^4 purports to act on behalf of Bt 
B may either ratify it or disown it. B's act is sometimes spoken as an “election” to 
-ratify or disown A's act.(l) 


Section 35 — Note 27 

1. (1884) 27 Ch D 606 (611): 54 L J Ch 201 
(203), In re Wheatly; Smith v. Spence. 

2. (1887) 34 Ch D 160 (165) : 56 L J Ch 82 (84), 
In re Brooksbank; Beauclerk v. James. 

(1874) 44 L J Ch 6 (10) : 7 HL 53, Cooper v. 
Cooper. 

3. f (1905) 1 Ch 191 (198) : 74 L J Ch 62 (67), 
In re Oliver Settlement. (Dissenting from the 
decision of Kakewich J., in In re Bradshaw, 
(1902) 1 Ch 436 : 71 L J Ch 230.) 

v(1905) 1 Ch 256 (259) : 74 L J Ch 67 ( 68 ), In re 
Beales Settlement. (Do.) 


(1869) LB 8 Eq 165 (175): 38 L J Ch 392, 
Wollaston v. King. 

(1884) 26 Ch 208 (219): 53 L J Ch 787, In re 
Warren’s Trusts. 

4. (1796) 30 E E 676 (678) : 2 Ves Jun 367 
(370), Whistler v. Webster. (Power to appoint 
among children in default equally among child¬ 
ren — Power exercised in favour of grand¬ 
children, granting legacies to children Child¬ 
ren put to election.) 

5. (1851) 51 ER 371(373): 14 Beav 482(487,489). 

Section 35 — Note 28 
1. 1918 PC 196 (202) [AIR V 5] : 42 Mad 523 ; 
46 Ind App 72. 
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Really, however, a ratification has nothing to do with tho Ann* * - , 

referred to in this section.(2) It, however, proceedsfrom the , '**? 0a 

underlies this section, namely, that a person cannot “blow ho5 and cold” in ' ^ 

the same transaction^) and must, in order to be valid be made with I n ? u 

oircumstances.(4) ’ ma(ie ^ith Knowledge of all 

It has been held that the act of nrrpntincr r>»* c 4 v • i 
flioner, the validity of a transaction made by a limited ownTi’ hV 
tion, though strictly speaking it is a rule of election^) Call6<l ratifica - 



Apportionment 

.In the absence of a contract or local usage to the contrary all 
Apportionment of periodical rents, annuities, pensions, dividends and oth 

payments on determination Of periodical payments in the nature of income shall 

interest of person entitled. upon the transfer of the interest of ’ 

entitled to receive such payments, be deemed, as between the transferor^ 
the transferee, to accrue due irom day to day and to be annrw d 

d.ngly, but to be payable on the days appointed for the payment 


1. Apportionment. 

2. Principle of section, if applies to cases not 

Wlt “ ,n th e terms of the section. 

3. “In the absence of a contract or local usage 

to the contrary.” 5 

4. “Rents.” 


Synopsis 

1 5. “Annuities.” 
6. “Dividends.” 


7 ' “olinco5 diCal PaymentS in the »««« 


8 - “Payable on the days appointed.” 

(usually irneq^^proportillned"to^tflrights^of more /* y * S * 0n ° f a into parts 

Lord Coke, “ apportion' signifieth ad Vision or Tit T ** * 

observed, referring to Lord Code’s Ifinifon-^The defl ^ 0180 ° f E * 

ordinary technical sense, the distribution of one Jh- b dlstnbut,on >' and in its 
omhj distributed .” Thus, suppose A leases his land tn ^ P ° rtWn t0 another P™i - 
Es. ,-SOO payable at the end of the year and after e.Vi t u f °! ° De yGar 0n a rent of 


2 Luck 5 9 9 5 °(DB). 145 <l52 ’ 153) [AIR V 26 ] : '1 

(1846-50) 4 Moo Ind App l (103) (pc) 

[6 / e 1930 Pom 373 (375) [AIR V 17]/ (Transfer 
by a Hindu widow A to a reversioner B with 

the consent of C who was the only other 
reversioner on the condition that B should 
maintain C - C received maintenance for 15 

Tenge theIansf e C r.)] UlJ "°* Sub3fcf l uent, y «*al- 

t'ustei 4 5 w al \ ( ?> : 24 Ind a pp 164 (pc). 

t U«46) 4 Moo Ind App 1 (103) (PC). 

4. T. P. 35. 


la? m\m. im [AIR V2 «MLR (1938) 2 
1925 All 11)0 (192) [AIR V 121 
(1864-66) 2 Bom PI C R 301 (3*04, 305). 

S. 1956 Cal 211 (213) [AIR V 43 C 70]. 

Section 36 — Note 1 

V. "XXiSSn, 1 " 1 ' e<1 »- »«. 

I.TsmVb 8 "" 331 mV '■ 36 E “ <”■ Ex 

3* (1819) 1 Swan 337 (357) : 36 E R 412. 
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Under the old English Common law apportionment as to time was not recog^- 
nised in the absence of an express stipulation to that effect.(4) The basis of the rule-' 
against apportionment was that an entire contract could not be apportioned. The rule* 
applied, however, only to periodical payments becoming due at fixed intervals , and not 
to sums accruing de die in diem such as interest which, even though reserved at fixed- 


periods, has always been regarded as becoming due de die in diem for forbearance of 
the principal, which the creditor is entitled to recall at pleasure.(5) In equity, however, 
certain exceptions were recognised to the Common law rule against apportionment.. 
Thus, certain kinds of annuities, e.g., an annuity for the maintenance of infants or of 
married women living separate from their husbands were held to be apportionable, the 
reason being that it would be difficult for such persons to find credit for necessaries if 
the payment depended on their living to the end of the period in which it falls due.(6)> 
Various statutes also had, from time to time, been passed to remedy some of the mis¬ 
chiefs and inconveniences arising from the Common law rule against apportionment.(7) 
Even these were found insufficient to remedy all the inconveniences resulting from th6 
rule, and consequently in the year 1870, the Apportionment Act (33 & 31 Viet,, c. 35) 
was passed in order to make provision for the remedy of all such mischiefs and incon¬ 
veniences.” The object of the Act, as was stated in Jones v. Ogle, (8) 

“was to obliterate technical distinctions between different kinds of fixed income recurring, 
from time to time at stated periods, and which on account of their nature, those in receipt of 
income would rely on for their maintenance and their ordinary arrangements in life.” 


Sections 2, 3 and 7 of the Apportionment Act, 1870 (33 & 34 Viet., c. bo), which are 
material for the purpose of this commentary, are as follows : 

From and after the passing of this Act all rents, annuities, dividends, and other perio¬ 
dical payments in the nature of income (whether reserved or made payable under an instrument 
in writing or otherwise) shall, like interest on money lent , be considered as accruing from day 
to day, and shall be apportionable in respect of time accordingly. 

“3. The apportioned part of any such rent, annuity, dividend, or other payment shall be 
payable or recoverable in the caso of a continuing rent, annuity, or other such payment when 
the entire portion of which such apportioned part shall form part shall become due and payable 
and not before, and in the case of a rent, annuity, or other such payment determined by re¬ 
entry, death, or otherwise when the next entire portion of the same would have been payable- 
if the same had not so determined, and not before. 

“7. The provisions of this Act shall not extend to any case in which it is or shall be- 
expressly stipulated that no apportionment shall take place.” 


See the undermentioned cases(t)) bearing on the interpretation of this Act. 


■4. Wharton, Law Lexicon, 14th Edn., 1938, 
page 70, sub nee Apportionment. 

1923 PC 171 (174) [AIR V 10] : 47 Rom 790 : 50 
Ind App2 70. (Did not apply to sums accruing 
de die in diem.) 

(1819) 1 Swan 337 (357) : 30 E R 412, Ex parte 
Smyth. (Swauston’s note thereto.) 

5 (1819) 1 Swan 337 (357) : 30 E R 412, 
Ex parte Smyth. (Swanston’s note appended 
thereto.) 

(1800) 13 Ves 135 (130) : 33 E R 245, Banner v. 
Lowe. 

G. (1819) 1 Swan 337 (357) : 36 E R 412, 
Ex parte Smyth. (Swanston’s note appended 
thereto.) 

[See also 1923 P C 171 (173) [AIR V 10] : 47 
Bom 790 : 50 Ind App 270.] 

*7. See Wharton, Law Lexicon, 14th Edn., 193S, 
Page 70, sub voce Apportionment. 


See also the Preamble to the Apportionment Act- 
1870, (33 & 34 Viet., c. 35.) 

8 . (1872)*42 L J Ch 334 (330) : 28 L T 245 (247). 
[Sec also (1863) 32 L J Ch 333 (33/), In re 

Maxwell’s Trusts.] 

9. (1900) 75 L J Ch 743 (747) : (1906) 2 Ch 513 : 
95 L T 102, Bishop of Rochester v. Le Fanu. 
(Act affects not only right of recipients to rents 
inter se, but also to apportion the liability to 
pay the rent between the different occupiers of 
the premises during the currency of the peiiod.) 

(1S93) 62 L J Q B 628 (632) : 10MBK 219, In 

re Wilson; Ex parte Lord Hastings. (Do.) 

(1895) 04 LJ QB 454 (457; : 1 Q B S44, Re 


(“so L J Ch 446 (447) : 17 Ch D 161, Ke 

South Kensington Co-operative Stores. 

(1805) 14 W R (Ed g.) (Dig) 8 (8) . L R - Eq 27,. 
Llewellvn v. Rous. 
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UP °i n fte Sa ' d provisions of the Apportionment Act, 
lHmtiOj but is limited to eases where property has been transferred inter vivos. (11) 

The English Act is general and makes rents and other periodical payments accrue from 

clay to day, in all cases, whether property has been transferred or not. 

,. , The S “ t '° n applies as between the transferor and the transferee and has no 
application as between one of the parties to the transfer and a third party.(12) 

• t Tbe apportionment contemplated by the section is one following the transfer of 
interes of the person entitled to receive the payments referred to in the section and 
not ol the person liable to make such payments.(13) 

2. Principle of section, if applies to cases not within the terms of th<- 
section. There has been a difference of opinion on the question whether apportion 
men can be made in cases not falling within the terms of the section or in^cases to 
v neh the section has not been made applicable by section 2, cl. (d). On the one 
hand it has been held that the rule embodied in this section is one of justice, equity and 
good conscience and is, as such, applicable to such cases. Thus, it has been applied to 
cases of devolution of interest by succession,(l) to cases of assignment by the 1 \es~ee of 
his interest to another,(2) and to conveyances of interest in execution of decrees (3 
S ee also the undermentioned cases.(t) On the other hand it has also been held that 


lo, 1119001 11 C P L It 84 (85). (Village profits 
on a share in a village are not apportionablo not 
being periodical payments.) 

1 1 . 1959 Kor 208 (211) [AIR V -16 C 74] (DB). 

\ 2 n ,V J ;Y.. S ,9m 70 (4 - 8G) - AIR V41C H3] : 1955 
Av oid. (I here is no room for the applica¬ 
tion of the provisions of the section as between 
the subject and the Crown.) 

13. 1904 Pat 258 (260) [AIR V51 C 69] (DB‘. 
(Lease by Sugar Mills Company providing for 
payment of yearly rent in two instalments — 
—Company going in llquidation-Sale of Mills 

under order of Court—First instalment for the 

ycai falling due before date of sale — Official 
Liquidator held entitled to recover the instal¬ 
ment though no crushing of sugarcane was 

done during the pcriod-S. 36 did not apply to 
the case.) 11 * 

Section 36 — Note 2 

1. 1959 Kor 208 (211) [AIR V 46 C 74] (DB). 

"O far as .tho right to the rent or profits of the 
property is concerned, voluntary transfers, exe¬ 
cution sales and devolution of interest bv 
succession stand on the same footing) 

11937 Mad 219 (220, 222) [AIR V 241 * ILR 
(193 0 Mad 589 (595) i DB). (Zamindari estate- 
Death of zamindarini in middle of fasli — Ap¬ 
portionment of rents between personal heirs 
and reversioners to estate.) 

19J4 Pat 451 (451) [AIR V 11] : 3 Pat 367 (DI3) 

(Owner of impartible estate dying-Apportiou- 

ment of rent due between personal heirs and 
successors to estate.) 

(Do? Cal 39 (58> 59) r - AIR V 22 1 : G1 Cal 711. 

1 93 4 A 1U53 (45 1) [A IR V21 ]. (Lessor having 
life-estate dying - Rent is to bo apportioned 
between his heirs and the reversioners.) 


( 02) 2 6 Mad 54° (M2, 543) (DB). (Do.) 

1927 Oudh 605 (606, 607) [AIR V 14 ] (DB). (\H 

rents shall be deemed to accrue from dav to 
day.) * 

^ktl 91 , 6 , JIad , 768 ( 7 G 9) [AIR V 3] : 38 Mad 80 
( B (An assignee of a ease from a lessee can 
e aim as against the lessor an apportionment of 

rent accruing due after the date of his assign¬ 
ment according to the period before and after 
the assignment and the rent can be deemed 

accruing from day to day as between him and 
the lessor.) 

[See also 1910 Mad 21 (22) fA I R y 97 j 
(Quaere.)] “ J * 

3 1959 Ker 208 ( 211 ) [AIR V 46 C 74] (DB) 
(Right to rent or profits — Execution sales - 
Principle of S. 36, applies.) 

M ?P - 55 - 7 , ,55 ® ) [AIR V 51:41 Mad 370 
sales'.) C ' P ° of 3(5 ^PPlios to execution 

1944 Mad -68 (568, 569) [AIR V 31], (Where a 

receiver appointed pending a mortgage suit 
leases out the property aud the lessee is in 

ossess on on the date of the sale in execution 

of the decree in the suit, the rent being payable 
on a date subsequent to the sale, the red can 
at the instance of the auction-purchaser, be 
apportioned from day to day as between him 

1918 Ma,i 557 [A Hi V 51 

Not foli") 19,6 Mad 323 V»!(W 

1928 Rang 26 (27) [AIR V 15\ 

lipV^of «" 3G 8 (18 1 } [AIR V 191 (DB >' (Pvin- 

uplo of S. .,6 app les in regulating rights of 
proprietors to receipt of income from their 

tmryT ) 103 ^ ab3GnCe ° f contract to the con- 

S°n l( 1G r °f P f L R 55 (57 ^* ( A PP or tionment of rent 
in respect of occupancy tenancy.) 
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S. 86 of this Act is the only statutory provision in India dealing with the question of 
apportionment, and that if it did not apply, the principle of apportionment cannot be 
applied. Thus, the principle was held inapplicable to transfers of interest by operation 
of law(5) and to transfers in execution of decrees.(G) In the undermentioned case(7) it 
was observed that S. 86 was not applicable to agricultural leases, and it was held that 
the principle of the section also did not apply. Similarly the principle of the section 
was held not applicable to the case of the partition of a joint family.(7a) 

In Phirozshaw Bomanjee Petit v. Bai Goolbai( 8) the question was whether 


income derived from rents and shares was apportionable do die in diem between the 
estate of a deceased settlor, who had retained a life-interest and persons beneficially 
entitled thereafter. The High Court of Bombay held that S. 36 did not apply as the 


case was not one of transfer of property inter vivos , and that the rents and shares were 
not apportionable. Their Lordships of the Privy Council affirmed this decision. In 
coming to this conclusion, their Lordships after referring to the Apportionment Act, 
1870 (33 & 34 Viet., c. 35), observed as follows : 

“Bat this Act does not apply in India, nor do any of the earlier English Apportionment 
Acts It is common ground that the principle which applies in the present case is that of the 
original English laic as it stood apart from statute. 

* The older English law on the subject was stated by Lord Eldon in Ex parte Smyth(9) and 
amplified in the learned note appended to the report of that case by Mr. Swanston. The latter 
traces it to the two propositions, that an entire contract cannot he apportioned , and that under 
such an instrument as, for instance, a lease with a reservation of periodically payable rent, the 
contract for each portion is distinct and entire. 


Their Lordships then, after stating that it was always, however, open to a testator or 
settlor to exclude the practical consequences of the common law rule against apportion¬ 
ment bv expressing his intention to that efiect, observed : 

“It is common ground that the old law in England, as referred to in 1818 by Lord Eldon 
in Ex parte Smyth( 10) was the law applicable in India to the present case, and that under Jt 

the income from'the property.was prima facie only apportionable if an intention to make 

it so was clearly discoverable in the trust deid .” 

Their Lordships held on the facts that there was no such intention discoverable, and 
as a result confirmed the decision of the High Court. 


In view of the decision of the Privy Council the decisions referred to above as 
laying down that the principle of apportionment may be applicable to cases outside 
t.lrn sort ion, on grounds of justice, equity and good conscie nce, do not appear to_be 

_ * " 1 »■ « _ _ __ r if'. K 


5 1937 Pat 237(238)[AIRV24]:l6 Pat l84.(DB). 

(’06) S3 Cal 786 (788) (DB). (Transfer of lesser s 
interest by operation of law.) 
r S<>e also 1964 Pat 25S (260) [AIR V 51 C 69j 
(DBU (Lease between lessor and lessee coming 
to an cud by order of Court—S. 36 held not 

applicable.)] 

6 . 1924 Rang 365 (367; [AIR V 11]. (Purchaser 
at the court sale is entitled to whole giain 
rented from land as falling due at the end cf 
agricultural year. Original landlord not 
entitled to apportionment in the absence of 

equity in his favour.) 

1916 Mad 323 (328) [AIR V : 39 Mad 283 
(DB). (21 Cal 383, followed.) 

*(’93) 21 Cal 383 (386) (DB). 

7. 1924 Cal 1069 (1069) [AIR V 11J (DB). (Sec 

tion 36 has no application to patnl lands.) 


[See also 1928 Rang 67 (68) [AIR V 15]: 5 Rang 

803.] „ 

But see 1951 Mad 601 (603) _AIR \ 38 C l69j. 
'"(Section 36 applies in terms to the apportion¬ 
ment of agricultural rents — At least the rule 
prescribed under it will apply as rule of 
justice, equity and good conscience—AIR 13-» 
Rang 67, Dissented from.)] 

7a. 1959 Eer 208 (211)-[AIR V 40 C 74] (DB) 

(Joint family partition— Rent accruing due on 

certain property prior to partiticn ca 
claimed by co-sharer taking that property.; 

» 19->3 P C 171 (173) [AIR V 10, : SO Ind App 
276 47 Bom .790. (English Rule did not apply 

to sums accruing day to day.) 

9. (1819) 1 Swan 237 (357) : 36 E R 4P2. 
lO. (1819) 1 Swan 337 (357) : 36 E R 412. 
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euisTjl !°I are ‘J" gr ° Unds 011 whicb tbe Priv y Council decision has been distin 

asThe doctrine COnvinein - Where a general principle such 

as the doctrine of res judicata, or the doctrine of restitution, which exists anart from 

tatute ,s enacted into a section of a statute and the section does not in ter^ apply 

(whether with or without an^umcratioiTcf indu'd ‘! C31gncd to lntrcduce a general principle 
only for particular cases In the former in t 1 U<1 exa ' 11 l des )i and statutes which provide 
of which may be constantly donted a it T \” eW rU '° ° f ,aw established, the analogy 
in the latter the anc d , ft n ‘ USt be Courts of EquiU ; 

of a power to extend, in equity the "S!?’ 1° th ° ***« -oeptions, the exercise 

legal operation, seems a function rather legislative thanludicial.”"" C °“ ,y within its 

terms c'an^fsupported'^onl^^the 1 section'^ 6 ° f n “*• not fallin « ^in its 

and not merely an exception aJT ' S C ° n f 1(,ere d to enact a general principle 

Ships of the Privy Council referred tn^l and the <lecision of theil> Lord. 

apportionment based on the principle Xthe *? ,®” gges * tbat the rule against 

general rule and the rule of ^ ^ 

rule of apporL« enacted 0 in th^SnT | 0caI ^ sage to th e contrary/’-The 

tract or local usage to the contrary Thn f b 4 1Cil 1 e on y where tllGrc is no con. 
the transferor and the transferee (Ya) Whe^e^t* 0 ^ “ nfcl ' nry niust be as between 

apportioned, the section does no ll payments sboabl pa ^ without being 

it was provided that “the whole rent XT/ l/T’ 0 "/I ^ ““ ap P° rtion “*«t.(l) Where 
it was held by the High Court of Am 1 6 payable 011 the Mahasankaranthi day” 

s.*is SBra^ 


\IR 
50 Ind 


hh *}{“ d , 5G8 (569) [AIR V 31]. 

Mad 589 (DP). ^ [AIB V 24 ] ^ (1937) 

1 (DE) CaI 39 (5S) [A 1 K V22]: 61 Cal 711 
[The observations of tlioir ri ; 

1Q9Q .T J (' i 7 i run T , Ir lordships in 

applied in a case of apportionment.] eSU ° Ukl be 
12. (1819) 1 Swan 337 357) i 36 E 11 412 . 

Section 36 —Note 3 

SC K 9 |f 3 S C 470 < 486 ) [AIR V 41 C 113] : 1955 


1. 1923 PC 171 (173) fAIR V101-J7 n 
790 : 50 Ind App 276 L V I0J ' 47 Bom 

1930 All 615 (617) [AIR V 17] (DB). (Ordinarily 
purchaser °f shares is entitled to all dividends 
n the absence of contract to the contrary 
declared after the date of purchase.) y ’ 

f (DB) 323 (325) [AIR V 3] : 39 Mad 283 

69 L J Q B 379 (381) : (1900) 1 Q B 740 

Ellis v. Rowbotham. e ’ 

(I 8 98 ) 6 7 L J Ch 409 (410) : 1898 W N 48, In ro 

aSfn’dt°id e end.f eredlth - ‘<> 

pXVVysaX 65 (6 S):(1898 ' IC hn5, 

HomXhau, 1 ' ^ (672) ! 4 E * D 24 > v. 

2^1916 Mad 323 (325) [AIR V 3] : 39 Mad 283 
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agreement with the company to one X, it was held by their Lordships of the Supreme 
Court that whatever was the contribution of S towards the earning of the commission 
during the whole of a certain year was the subject of the transfer and that was 
sufficient to spell out a contract to the contrary and no question of apportionment of 
the commission therefore arose.(3) 

4. ‘‘Rents.” — Section 8 provides that a transfer of property passes forthwith 
to the transferee all the interest which the transferor is then capable of passing in the 
property and in the legal incidents thereof. Such incidents, where the property is land 
or house, include the rent thereof accruing after the transfer. The word ‘‘accruing” in 
that section must be interpreted in the light of this section which provides that rent 
accrues from day to day. So that the transferee is entitled to such portion of the rent 
only as is proportionate to the period between the date of the transfer and the date on 
which the rent is payable.(1) In the undermentioned case (2) a land, the annual rent 
of which was payable in two instalments, 10 annas on the 1st of December and 6 annas 
on the 1st of May, was transferred on the 20th of February. It was held that the 
6 annas rent accrued de die in diem over the period from the 1st of December to the 
1st of May, and that the transferee was therefore entitled to that portion only of the 
6 annas share of rent as had accrued after the 20th of February. See also the under¬ 
mentioned case.(3) 


5. “Annuities.” — An annuity is a yearly payment of a certain sum of money 
granted to a person for life or for years secured only by the personal covenant or bond 
of the payer.(l) It is not every annual payment that is an annuity. In order to 
constitute an annuity the annual payments must be in the nature of income. Thus, 
where an income is purchased with a sum of money and the capital has gone and 
ceased to exist, the principal is said to be converted into an annuity.(2) But where 
the capital itself is repayable in annual instalments, it cannot be said that there is 

an annuity.{ 3) 


6. “Dividends.”—The word “dividend” has not been defined in this Act or in 
the General Clauses Act, 1897. It has, however, been defined in S. 5 of the Apportion¬ 
ment Act, 1870, (33 k 34 Viet., c. 35) as follows : 

“The word “dividends” includes (besides dividends strictly so called) all payments ma fl 
by the name of dividend, bonus, or otherwise out of the revenue of trading or ot er P u 
companies, divisible between all or any of the members of such respective companies, " 1C 
such payments shall be usually made or declared at any fixed times or otherwise , an a • 
divisible revenue shall, for the purposes of this Act, be deemed to have accrue n cqua j— p 


3. 1954 S C 470 (486) [AIR V 4 1 C 113] : 1955 

SCR 313. 

Section 36 — Note 4 

1. 1951 Mad 601 (604) [AIR V 38 C 169]. 

(1900) 14 CP L R 84 (85). 

[See also 1922 All 275 (275, 276) [AIR V 9]. 
(Section does not affect the date when the 
rent becomes due from the tenant.) 

(’21)61 Ind Cas 178 (180) (DB) (Cal). (Lessee 
purchasing landlord’s interest in middle of 
term —Original landlord is entitled to rent up 
to the date of transfer.)] 

Also see Section 8 , Note 14. 

2 1927 All f 69 (570) [AIR V 14] : 50 All 18 

(DB). , , % 

3 . 1964 Pat 258 (261) [AIR V51C69](DB). 


ic-of running Sugar Mill - Deed prov ing 
avment of rent in instalments - Sale ot 
by order of Court in liquidation proeeed- 
- Liquidator held entitled ■ to recover the 
lment falling due before sale o MHJ 
gh no crushing of sugarcane was done 

□g the period.) 

Section 36 — Note 5 

iLbury’s Laws of England, 1912 Edn., 

Edn., 1938. 

8M)*157°E B ’ a m' (684) : 3 H & N 769, 
S yy. Fletcher. (Per Watson, B.) 

903)72 LJKB 216 (221) : (1903) 1 KB 
Scoble V. Secretary of State. 
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increment during and within the period for or in respect of which the payment of the same 
revenue shall be declared or expressed to be made, but the said word “dividend” does not 
include payments in the nature of a return or reimbursement of capital.” 

It is conceived that the word will have a similar meaning in this section also. 

A share of profits will be a “dividend” when declared only in respect of share 
taken in a public concern.(l) A share of profits gained by an individual^) in a private 
partnership^) cannot be called a “dividend,” and it will not be apportionable. 

Profits arising out of the sale of new shares of a company and distributed 
amongst all the share-holders of the company are not "dividends.”(4) 

'Uhere shares are transferred and no express reference is made ns to the 
dividends thereon, the transferor is entitled to the dividend of the period prior to the 

w 1 lx.' - faCt that the dlvidcnd was declared subsequent to the transfer does not 

anect die right of the transferor.(5) 

7. “Other periodical payments in the nature of income.”— The expres 
sion periodical payments” must be taken to refer to payments ejusdem generis with 
rent,, annuities, pensions and dividends.(l) It thereto e refers to payments to be made 

div-Y < % 2W,0 f S i a “ d n0t penods variable at the discretion of individuals.(2) Thus, 
aiviuenus paid by a company which is not bound to pay them at fixed periods will not 

be appe,t,o„able.(d) But where the directors of a company were eniiUeTtoa clri ? n 

« 0 r i,any > Pr ° fi "rr n fiveyearS un ^ css a s P cc,a l meeting of the company 

tional TV 1 h6l<1 that * he Payments were Periodical and hence appor. 

na de the fact that the period fixed could be changed was held to be immaterial (4) 

m „, t / Payment3 t0 1,6 Periodical' must not only be declared at fixed intervals but 
■must albO he for or in respect of fixed periods.(5) 

See also the undermentioned case.(G) 

are undt ^fsoctlon 0 V 1 "' i?* ap P ointed '' ~ Though the rents, annuities, etc., 
are, under this section, deemed to accrue de die in diem they are payable onlv on the 

days app°, n eJ f0l . the payment thereof. In other words the fact S rent, etc. must 

vayahlT l',v 1° T™** from <Ia > T to da y <loe s not malm proportionate parts thereof 
not before it k> '. Tt J as accordm g ly bold in Barnett v. Eastman(l) that rent could 

said: 1 payable, be attached under a garnishee order as a debt due. Day, J., 


Section 36 — Note 6 

Carl w 9) Grhdh. n <E ” e) 28 (29) 1 12 Ch D C55 > 

<1 Co 7 x' I 3 Trusil C1 ‘ 735 (737) : 9 Ch D 159 ' lQ re 
(1858: 26 L J Ch 621 (622) : G W B (Eng) 107, 

2 (1878)-17 L J Ch 735 (737): 9 Ch D 159, 
In re Lox 3 Trusts. 

3. (18 1 9) 28 ff E (Eng) 28 (29) : 12 Ch D 655, 
Carr v. Griiiith. 

(1872) 3 Ch App 192 (196, 197) : 42 L J Ch 334, 
Jones V. Ogle. ( (1872) L E 14 Eq 419, affirmed-i 

M 1 ?! 81 ,! 27 L 'J„ Ch 621 (62s ) : 6 WE (Eng) 
407, Hartley v. Allen. 

5.1930 All 615 (6 1 7) [AIR V 17] (DB). (The 

sale of shares does not necessarily involve the 
^sale of dividends.) 

■(1916) 85 L J Ch 598 (600) : (1916) 2 Ch 181 
In ro Muir head; Muirhead v. Hill. 


Section 36 — Note 7 

1. (1900) 14 C P L It 84 (85). 

2. (1872) 8 Ch App 192 (198) : 42 L J Ch 334, 
Jones v. Ogle. 

^Trusbf 3) 32 L J CU 333 (337) - In re Maxwell’s 

4 Carl v 7 GnUkhs D 655 <6G4) ! 28 W R (E "S> 28 > 

5 v'. Keeling. ^ 442 (446) : 91 L J Ch 449 ’ Jowitt 

B. 1940 Pat GOO (G09, 610) [A I It V 271 (DI3) 
(Agreement stating royalty ‘payable at certain 
date but not stating when it is to be payable — 
Royalty can be held to be payable within 
reasonable time of coal being abstracted-Threo 
months held reasonable.) 

Section 36 — Note 8 

1. (1898) 67 L J Q 13 517 ( 518 ) # 
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“I have come to the conclusion that the debt must (to enable a garnishee order to be made) 

be debituvi in praesenti , solvendum in futuro ..Iam of opinion that this debt is not 

debitum in praesenti in the strict sense of these words.” 

In In re United Club and Hotel Co.,(2) a company occupied premises under a lease 
under which rent was payable on the usual quarter days. The lessor petitioned for a 
winding up order in respect of his claim for apportioned rent. It was held that the 
Apportionment'Act, 1870, (38 and 34 Viet., c. 35), did not enable the lessor to present 
a petition in respect of rent not yet due. 



• When, in consequence of a transfer, property is divided and held 
Apportionment of in several shares, and thereupon the benefit of any obliga- 
benefit of obligation tion relating to the property as a whole passes from one to 
on severance. several Gwners of the property, the corresponding duty 

shall, in the absence of a contract to the contrary amongst the owners, be 
performed in favour of each of such owners in proportion to the value of 
his share in the property, provided that the duty can be severed and that the 
severance does not substantially increase the burden of the obligation ; but if 
the duty cannot be severed, or if the severance would substantially increase 
the burden of the obligation, the duty shall be performed for the benefit of 
such one of the several owners as they shall jointly designate for that 
purpose : 

Provided that no person on whom the burden of the obligation lies 
shall be answerable for failure to discharge it in manner provided by this 
section, unless and until he has had reasonable notice of the severance. 

Nothing in this section applies to leases for agricultural purposes 
unless and until the A|State Government] by notification in the Official 
Gazette so directs. 

Illustrations 

(a) A sells to B, C and D a bouse situate in a village and leased to E at an annual rent of 
Rs. 30 and delivery of one fat sheep. B having provided half the purchase-money and C and D 
one-quarter each. E, having notice of this, must pay Rs. 15toR,Rs. 7 1/2 to C and Rs. 7 1/2 t oD t 
and must deliver the sheep according to the joint direction of B , C and D. 

(b) In the same case, each house in the village being bound to provide ten days labour 
each year on a dyke to prevent inundation, E had agreed as a term of his lease to perform this 
work for A. B , C, and D severally require E to perform the ten days’ work due on account o 
the house of each. E is not bound to do more than ten days’ work in all according to sue 
directions as B , C and D may join in giving. 


1. Scope of the section. 

2. “In consequence of a transfer.” 

2a. Involuntary transfer. See Note 2. 

2b. Partition. See Note 2. 

3. “Is divided and held in several shares.” 

4. “Benefit of any obligation.” 


Synopsis 

5. “In proportion to the value of his share in 
the property.” 

6. Duty must be capable of severance. . 

7. No apportionment where burden is in¬ 
creased. 

8. Proviso. 

9. Agricultural leases 


2. (1889) 37 W R (Eng) Dig 45 (45): 60 L T 665. 
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^ss»*sj-.r «•»** i 

or, as stated in the marginal note to the seeHon “ f apportionment as to estate 
on severance.” It presupposes that befn‘ T' * app ° rtl0n “ ent ° f benefit of obli Sation 

relating to the property as a whole ' that on the ^ tbere existetl an obligation 

teld in several shares, and St 1 benefit W " di * ded and 

be performed in the alence of a “ntact Uhe Itary^ ^ oUigattaa 13 to 

01 "t r* 

asr 01 -•— r ° ~£ 

(2) Where the duty cannot he severed or if tu r c^ r 

rr t r s i Jrrr 1 2MS 

purpose. * S ia * J0intl y designate for the 

able, as the proviso ^to^h^se^on”shows 6 obllgafcion Iies is ' however, not answer- 

Until be has had reasonable notice of the severance'Th‘° and 

sections oO and 109. severance. This principle is recognised in 

In consequence of a transfer ”_.. 

there is a severance of the estate in cm J ? section has no application unless 

P««y" » Mmt in S. 5 of Zt T T °{ * "tamfe. of poo. 

.boot by the operation of law „ r by or i„ exmtion of'To* tllvision bl0 »f!“ 

case(l) that neither this section nor its IrincinlJ v' l i ^ UI ? de rmentioned 
or reversion as a result of partition But a contr^ thC ° f division of hlQ(1 

the section will apply in such a case has been t^en 

2a. Involuntary transfer. — See Note 2. 

2 b. Partition-See Note 2 . 

reason of the transfer, property'fs 1 h ; 3 7 7 S ' Th ° SeCtion a PP lies only if by 

cation where the transfer does not Sect a f *” ^ has no applf- 

tenure which has been let out to a tenant in its entiretT’d A tra " Sfer ° f a share in a 
the undermentioned cases,(1) of itself effect a ‘ ty does not, as has been held in 

the first paragraph of the Ltion^S TZ^ * **“ tenure ' In —» eases 
of the section saving agricultural leases from the <mo 0pemle “ t of tho last paragraph 
bonmen^of the rent can in such cases be° f tbe Secti “' An appor- 

| “---__ ^ 7 an arrangement between all 

Sppf I O H XT . . - —--- 


Section 37 __ Note 1 

1. (’50) 86 Cal L Jour 198 (213) (On nnwit; 

the benefit of the ohligalicn d Js^Tso pa°ss' 
All the co-sharers of the reversion are before 

obligation l )° n l ° th ° «* «£ 

Section 37 _ Note 2 

^l'ot a‘transfer! ) L J 198 <212 ’ 213b < Partition is 


85 <86 ’ 8?) [AIR V 50 C 22]: 41 Pat 


Section 37 — Note 3 


V I* 97 (998) [A I R V 6] (DB) 

s - 61 (1) (c), Bengal Tenancy Act.) ' ' 

(’12) 14 Ind Cas 292 (293) (DB) (Cal), 
t (’80) 5 Cal 902 (905) (FB). 


(Seo 
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parties including the tenant and in the absence of such arrangement by a suit for 
apportionment.^) 

Where a part of the leasehold property or of any interest therein is transferred 
as contemplated by S. 109, it cannot be said that the property ‘‘is divided and held in 
several shares in consequence of the transfer” within the meaning of this section. 
Consequently there is no duty on the part of the tenant to apportion the rent between 
the transferor and the transferee. An apportionment can, in such cases, be effected 
either by mutual arrangement between all the parties or by a suit in Court.(3) See 
the last paragraph of section 109. 


4. “Benefit of any obligation.” — The obligation referred to in the section 
is of an active nature, i.e., in the nature of doing something. An easement , for example, 
may be said to be an obligation relating to property, but it is not an obligation of an 
active nature and is, therefore, not within this section. But a provision analogous to 
this section has been made in S. 30 of the Easements Act, 1882, which runs as follows: 

Where a dominant heritage is divided between two or more persons, the easement becomes 
annexed to each of the shares, but not so as to increase substantially the burden on the servient 
heritage: Provided that such annexation is consistent with the terms of the instrument, decree 
or revenue-proceeding (if any) under which the division was made, and, in the case of prescrip¬ 
tive rights, with the user during the prescriptive period.”(l) 

Bent is a benefit of an obligation relating to property which is apportionable 
under this section. So also covenants running with the land and obliging the covenan¬ 
tor to do something, e.g., covenants to repair.(2) In the undermentioned case(3) 
where certain persons had jointly leased property to X and had subsequently, become 
divided by a partition decree, it was held by the High Court of Madras that this 
section would enable one of the persons so divided to enforce against the lessee the 
forfeiture clause in the lease so far as his share was concerned. That case was followed 
by the same High Court in a later case.(4) It is somewhat difficult to follow how the 
liability to forfeiture of a share of the leasehold property can be considered to be a 
duty which is to be performed by the lessee within the meaning of this section. It has* 
however, been held by the Calcutta High Court that a partition amongst the join 
landlords had not the effect of bringing about a severance in the tenancy and therefore 
as there was no separate demise in respect of the divided part of the reversion e 
landlord to whom a divided part had been allotted acquired no right, by reason mere y 
of the partition, to terminate the tenancy by giving notice to quit as to that part.( ) 

5. “In proportion to the value of his share in the property. The \alue 

of the shares for the purposes of the section is their value at the time of the seierance 

of the estate. Thus, where portions of some property passed to different persons an 

the rent of the property was to be apportioned between them, it was he * 
apportionment must be done on the basis of the value of the different por ions 
property at the time of the apportionment and not the value at the time o e C1 


of the origin al tenure.(l) _ 

2. (’12) 14 Ind Cas 292 (292, 293) (DB) (Cal). 
(’80) 5 Cal 941 (945): (DB). 

3. See (’78) 4 Cal 96 (101,102) (FB). 

(’78) 1 Cal L R 453 (454) (DB). (Suit.) 

Section 37 — Note 4 

1. Illustrations to S. 30 of the Easements Act 
are not reproduced here. 

.2. Section 140 of the Law of Property Act, 1925 


(15 Geo V, Ch. 20) makes an express provision 
for severance of such obligations.; 

3. (’05) 29 Mad 29 (35, 36) (DB). 

4. 1915 Mad 813(814, 815) [AIR V 2]: 38 Mad 

445. 

5. (’50) 86 Cal L Jour 198 (212, 213). 

Section 37 — Note 5 
1. (’03) 7 Cal W N 453 (454) (DB). 
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3he obligation^only wher ? t he"Vutv Ta~ f T ) h6F6 ^ be an apportionment of 

% “ i " Me ot ^sssss 

toe. can only bc caUea , '"“'f” -not be severed an,l so the 
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i-ent for the house on the «/mnnrl th^ h f ‘ . , " mt the ^tter could not recover 

free before the partition and that the mr ff Gnant d n *^ lfc 0CCU P. V house rent. 

part of the tenant to pay rent for the house!?")" * " CW ° bIigation 011 ‘be 

burden of the obligation' 011 1Ult SOvei ' al parts cannot be said to increase the 

Ss. 50 a 8 „d P 109 V ‘Tf' ^e^^per^n^ob^efl 0 " 81 ?' ’’ n C ° m ( omnce with i^tice. Compare 
cannot be made responsible for failing to ne f th ° subse, l uenfc severance, he 

He will he justified in pe form„„£i Vutv 1 ’'h ’ " “ S pr0Vided by «>» section, 

transfer. The notice mentVone 1 Tn H 5 ‘° Wards tho transferor a * it was before the 
or by the transferee.(!) " S SG ' 1011 may ,e 8 lven either by the transferor 

tural le 9 asS ? "om^Io 1 opmlfon'oMhe ^ ° f the Action saves agricul. 

inapplicable to agricultural leases (see section 117 ) ’ ° Ctl ° n 109 haS als ° boen rendered 

the -ectiJa? apS m^, ?“* tbe ***** of 

Act, the duty to pay rent wa, held not c^t ***** ^ 


(J'J Transfer of Immoveable Property 

TmuMor by person nTtL^vaSble 0nly under circumstances in their 

Authorised only under fers such property for ^ ° f . lmmoveable property, trans- 
certain circumstances ence of such ri V consideration, alleging the exist- 
*° ■»»•!»■ .ra“ 8( „CZ ™™ta„« S , they .hull, a. between , he 

-c onjhe onc part and the tran.leror and other 


Section 37 — Note 7 

1-t ( 08) 1908 All \V N 1>3 (l’>4d fgr>) 

( 08) 30 All 282 (285, 287) (FI! l x ' i 
lease. 1908 All VV N 123 (SB), R 0 1 'on™ “ 

Section 37 — Note 8 

' Vm,e In 8 ?? (8G7) (DB) < Cal >- (The 

postponed till thenot^ hOW0Ver ' ,0t 


Section 37 — Note 9 
1 1010 Cal no (411) [AIR v 3 ] ( DB) 

1 (DB) Mad 813 m4) [A 1 R V : 38 Mad 445 

(’05) 29 Mad 29 (35) (DB). 

2. See (’76) 25 Suth W I{ 35 (36) (DB) (Note — 
Lease ,n this ease appears to be an agricuHural 
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persons (if any) affected by the transfer on the other part, be deemed to have 
existed, if the transferee, after using reasonable care to ascertain the exist¬ 
ence of such circumstances, has acted in good faith. 


Illustration. 

A > a Hindu widow, whose husband has left collateral heirs, allering that the property held 
by her as such is insuflicient for her maintenance, agrees, for purposes neither religious nor 
charitable, to sell a held, part of such property, to B. B satisfies himself by reasonable enquiry 
that the income of the property is insufficient for A’s maintenance, and that the sale of the 
field is necessary, and acting in good faith, buys the field from -4. As between B on the one 
part and A and the collateral heirs on the other part, a necessity for the sale shall be deemed to 
have existed. 

Synopsis 


1. Scope of the section. 

2. Hindu law. 

3. Distinction between this section and S. 41. 

4. Section applies to transfers of immovable 
property only. 

5. “Person authorised only under circum¬ 
stances in their nature variable.” 

‘Transfers such property for considera¬ 
tion.” 


6 . 


7. “Alleging the existence of such circum¬ 
stances.” 

8. “After using reasonable care to ascertain 
the existence of such circumstances.” 


9. “Acted in good faith.”' 

10. Transfer by operation of law. 

11. Onus of proof. 

12. Recitals in a deed—Evidentiary value of. 

1. Scope of the section.—This section deals with transfers by a person, such 
as a Hindu widow or the manager of a Hindu family or the guardian of a minor, who 
is authorised to dispose of immovable property only under certain circumstances m 
their nature variable.(l) When such person transfers immovable property for consi¬ 
deration, alleging the existence of such circumstances, the section declares that, as 
between the transferee on the one part and the transferor and other persons atiecte 
by the transfer on the other part, such circumstances shall he deemed to have existcc , i 

the transferee— 

(1) has used reasonable care to ascertain the existence of such circums ances, 

and 

(2) has acted in good faith.( la) 

As early as 1856, their Lordships of the Privy Council stated the principie underiymg 
this section in Hanoomanpersaud Pandey v. Babooee Alunraj Koonweiee.( n ^ 
case a mortgage had been executed by the manager of an infant heir, w o. unc ei 
Hindu law, has only a limited and qualified power of disposal over the mm 
movable property and can alienate it only for the minor’s needs or for e 
the estate. Their Lordships observed as follows : d t0 sat j s fy 

“.the lender is bound to inquire into the necessities for t o , t the 

himself as well as he can, with reference to the parties with whom c is e ^ 

Manager is acting in the particular instance for the benefit of the f^Vsnfficient' and reason- 
if he does so inquire, and acts honestly, the real existence of an alleged sufficient a „ 

ably credited necessity is not a condition precedent to the validity of is c aig • • 

This principle was followed by decisions before the Act(B) and has now e 
embodied in the present section.(4) __ 

-- 2.| (1856) 6 Moo Iiffi~A^p 393 (424) (PC'. 

Section 38 Not 1 (’75114 Beng L R 21 (46). 

1. See Report of the'. Second Law Commission, \ ' Suth w R G ap 166 (166) (DB). 

1879. (1864) 1864 Suth W R Gap 385 (386) (DB). 

la. (’79)2 All 267 (271) (FB). (Per Oldfield J.) ,, . 7fi ( l99 \ ( FB ) 

(’83) 1883 All W N 108 (109) (DB). (Per btuart 4M 09)^ {]02) J IR y 47 c 29 ] : I L R (1959) 
C. J.) 
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w , Tb ° bje . ct . of tbe sectlon 19 not onl y t0 protect innocent transferees for value (5) 

the effect of the section is that where a transfer is alleged to be for legal necessity and 

such necessity cannot be established by direct evidence, it will be deemed to exist if it 

■can be shown that the transferee has taken reasonable care to ascertain if such circum 
stances existed and has acted in good faith.(7) encum. 

rhn . 2 ' TT Hl " d “ * aW< “Prior to the amendment of the Act in 1929, nothin" in 
Chapter II affected any rule of Hindu law. But the provision in this section did°not 
affect any rule of Hindu law; infact.it was based on Hindu law ami asthe ZsZ 
tion to the section indicates, was intended to apply to cases governed by Hindu law* 
right from its enactment. After the omission of the word “Hindu” from S 2 Cl (d)’ 

todn?. ““»*»«*, it is, of course, cle.r h.l'su h else 

wOulu be directly governed by this section.(1) 

3. Distinction between this section and section 41 _The rliof r 

between this section and S. 41 is this: Section 3S applies to cases where the w 

*a\ ‘ a t S a P° wer t0 ‘ransfer immovable property, under particular circumstances 
nd a transfer under such circumstances would bind all persons interested in the 

thV’n ty ‘ f SeC u°? 4 i aPPh63 ‘° CaS6S whGre the transferor has no power to transfer 
princSw^sto'ppef * DevertheleS3 on the real owner on the 

4. Section applies to transfers of immovable oronertv onlv * 

£* ^ S0Z& pro. 

.bo .arrrarl .usd .1 „d B for a declaration tbl .2 Ifc y ,e’ „ ‘, 

belonged to tbo ,a„ad and A could not, a, a ‘ . ™ 

city. It ™ hold that it ™ only i„ cases of transfers of imf ov.b e ~t v « .P 
question of reasonable enquiry by the purchaser arose ™a , 7 L the 
movable property, the provisions of the section did not apply “ 6Cre6 

5. Person authorised only under circumsianroo • • 

an able. I he following are instances of persons who are authorised tn f e 
prop erty only under circumstances in their nature variable aUtll0nsed to transfer 

statutory recognition in S 1 '^ 8 ) t0 InqUlry f ° Und hOn^tl Sh ° U l d n °, “ uffor when be has acted 

s xstjp * v i4] ,db) - thoush ue 

5 S L * e Report of the Second Law Commission. - Section 38 — Note 2 


Mad 1016 (DR). (The rule as to inquiry found 
statutory recognition in S. 38.) 

19-27 Nag 65 (66) [AIR V 14 ' (DR) 

{’96) 22 Rom 1 ( 10 ). 

S.^See Report of the Second Law Commission, 

1922 Pat 122 (135) [AIR V 9] (DR). 

See (’68) 9 Suth \V It 350 (351) (DR). 

•7 t 1917 p C 188 (189) [AIR V 4] • 40 All 171 
1920 Oudh 80 (82) [AIR V 7] (DR). 

C Gi a/ r°T ^ 5 / 5 ° r ! SSa 17 (2 °) M s ) A I R v 42 
c 6] . I L R (1954) Cut 588 (DR). (A bona fide 


** 19( J 0 Mad 99 ( 102) [ A I R V 47 C 291 • T T t? 
(19.59) Mad 1046 (DB). (Section 38 ha been 
made applicable to Hindus.) ° 

‘Edf:S” 5 ’ CA '"“lotB (19«) 

Section 38 Note 4 

1. 1920 Mad 496 (499) [AIR V 7 ] (op) # 
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(1) A Hindu widow or other limited owner under Hindu law.(l) 

(2) A manager of joint Hindu family.(2) 

(3) A Hindu father.(B) 

(4) A de facto or de jure guardian of a Hindu minor.(4) 

(5) An executor under a will made by a Hindu and not governed by the 

Indian Succession Act, 1925.(5) 


Section 38 — Note 5 

1. 1918 P C 1S6 (199) [AIR V 5] : 42 Mad 523 : 
46 Ind App 72. 

1914 P C 90 (91) [AIR Y l] : 42 Cal 876 : 42 Ind 
App 64. 

(*t 6) 23 Cal 766 (772) : 23 Ind App 57 (PC). _ 

(’67) 1 1 Moo Ind App 619 (632) (PC). (Debts in¬ 
curred by the husband and debts incurred by 
her widow in order to defray the expenses of 
tho husband’s obsequies.) 

(1861) 8 Moo Ind App 529 (551) (PC). 

(’13) 40 Cal 721 (752) (FB 1 . 

1925 All 324 (325) [AIR V 12] *. 47 All 355 (DB). 
(’10) 34 Mad 188 (204) (D1). 

(’10) 34 Mad 422 (423) (DB). 

(’04) 6 Bom L R 628 (629) (DB). 

(’95) 17 All 125 (132) (DB). (Daughter in Benares 

School.) x 

(’87) 11 Bom 609 (612, 613) (DB). 

(’69) 11 Suth W R 554 (555) (DB). 

[ See aho 1952 Manipur ll (1) (U) [A I R V 39]. 
(Manipur law - Sale by widow of her hus¬ 
band’s proper tv—Sale certificate is necessary.) 
1952 Manipur .0(0) [AIR V 39]. (In Manipur 
State, alienation by a Hindu widow of her 
husband’s property will not be upheld, unless 
there is a certificate of sale from proper autho¬ 
rity.)] 

2. 1927 P C 121 (122) [AIR V 14] : S Lah 597 : 
54 Ind App 211. 

1917 P C 6i (62) [AIR V 4] : 39 All 437 : 44 Ind 

Ann 

19 L7 P C 188 (189) [AIR V 4] : 40 All 171. 

(1856) 6 Moo Ind App 393 (423) (PC). 

1952 Orissa 239 (242) [AIR V 39]. 

1943 Mad 292 (295) [AIR V 30] : ILR (1943) Mad 

717 (DB). n , 

1923 Pat 268 (274) [AIR V 10] (DB). 

(’10'' 34 Mad 1S8 (204) (DB). 

4 (’02) 4 Bom L R 587 (59i) (DB). 

(’77) 2 Cal 438 (44**) (DB). 

(1863) 1 Bom H C R (AC) 27 (30) (SB . 

V 1939 Pat 97 (102) [AIR V 26j: 17 Pat oiO.DB). 

1927 Mad 1165 (U66) [AIR V 14]. 

(’Of) 7 Bom L R 172 (173) (DB). 

(’07) 9 Rom L R 1'14 (1115) (DB). 

(’70) 6 Mad H C R 371 (379) (DB). 

(1900) 2 Bom L R 686 (687' (DB). 

(’26) 92 Ind Cas 524 (52?) (DB) '-Mad). 

[See also (’98) 21 All 71 (S3) : 25 Ind App 183 
(PC). (Manager of a limited owner has no 
powers like those possessed by the manager of 
a joint Hindu family.)] 

Also see section 7, Note 7. _ 

3. \ 1917 P C 61 (63) [AIR V 4] : 39 All 437 : 44 

Ind App 1-26. 


1960 Mad 99 (102) [AIK V 47 C 29] : ILR (1959> 
Mad 1046 (DB). (Alienation by father to dis¬ 
charge his antecedent debt.) 

19»3 Mad 292 (295) [AIK V 30] : ILR (1943) Mad 
717 (DH). 

(’10) 34 Mad 422 (423) (DB). 

(’10) 34 Mad 188 (204) (DB). 

(’03) 5 Bom L R 678 (685). 
t (’02) 4 Bom L R 587 (591, 592) (DB). 

(’01) 26 Bom 326 (327) (DB). 

(1900) 24 Bom 343 (344) (DB). 

(’87) 11 Bom 37 (41) (DB). 

(’74) 20 Suth W R 192 (194) : 12 Beng L R 90 
(94) (DB). 

4. (’66) 10 Moo Ind App 454 (461) (PC). (Alie¬ 
nation by the step-mother as a guardian of a. 

minor.) , 

1950 Mad 606 (607) [A I R V 37 C 254] (DB). 
(Alienation by guardian—Considerable latitude 
should be allowed for exercise of his discretion, 
though if act is of speculative character, it can¬ 
not be supported by Court.) 

1931 Lah 419 (425) [AIRY 18] : 12 Lah 546 


?0 Nag 69 (70) [A I R V 37 C 20] : ILR (1950) 
?ag 795. (Transfer by natural guardian or 

lindu minors.) v 

15 Bom 160 (151) [AIR V 2] (DB). (Mother or 

tep-mother. Note. — Overruled on a different 
ioint in AIR 1920 Bom 1 (FB).) 

12) 17 Ind Cas 247 (249) (Lah). 

) 6 ) 28 All 508 (528) (DB). 

) 6 ) 5 Cal L J 542 (547) (DB). 

12 ) 26 Bom 433 (435, 436) (DB). ,, 

)9) -26 Cal 820 (822, 824 ) (DB). (Sale by the 
rand-mother of the minor-In the case aide 
acto manager there is no distinction between a 
nwer to mortgage and a power to acll.; 

13) 1893 Bom P J 297 (DB). , 

’ 5 ) 12 Bom Id C R 79 (8i). (Guardian de facto 

aother.) 

'i j SNWPH C R2 ( (4)\dB). (Mother and 

362) e i Bom HCB (App) 51 (71, 72). (Case of 
ncestral family trade.) f 41 R V 39 ]. 

5 ’ >y 

guaidlan - Certificate from proper authority 

“t’oirsTcal 861 (S70) (DB) 

ig) 22 Bom 1 (10). 1 Neither ‘ power o manage 

state as they deem proper,” nor ‘ rower tc 
ell it,” will authorise executors tc lease pro- 

erty for more than 21 years.) 
i7) *25 Cal 103 (105) (DB). 

15) 3 Suth W R Ml sc 7 (i) (DB). 
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(6) A mahant or a shebait.(6) 

(7) A guardian of a minor appointed by a Court.(7) 

As for the circumstances under which they can transfer, see S. 7, Note 7 and 
also the undermentioned cases.(8) ’ 

6 ,‘ “J ransfers Such P ro P e rty for consideration.”— In order that the section 
coi^ideralton ° A ^ & tmUSfer and seeondl y such transfer must be for 

so e nel bv th fjnr T f without COT deration and is consequently no^ 
Z U f , < Hence a donee fl 'om a limited owner cannot set up as against 

want T&ZS2Z& ValUe fl '° m the lattei the Pka that thG •“«*« » ta°d for 

r™r 

representations are binding on the persons who are affect by the ransfex (l Vh re' 

“b: h P =trs.*v srvs' t** i! •** •**•»«»2 

— P 1 ^ [ Z) 1)16 ^ lll,hty ° f th0 “^ nations must be judged on the circumstances 


[Sfe aUo 0909) 1 Ind Cas 248 (249) (Cal) (DB). 
(Mortgage by exqcutor-His power to mortgage 
eanDot bc gainsaid in view of S. 90 of Probate 
and Administration Act, 1881 and S. 2G0 of 
Succession Act, 1865-Mortgagee is not bound 
to enquire whether executor is mortgagin'* for 
piope r purposes of administration in ^ the 

enqXy f clrcuniStances to put him to 

7 ^ ^ 1 (352) : 4 ind App 52 (PC) 

*1 75) 2 Ind App 145 (i51, 152) :pC). (Decree 

untainted by fraud and collusion obtained 
sheLaic) a balt 13 b,Ddln8 ° n the succee ding 

j Ma , d ® 39 l GI2 - 64:1) f-' VIR V 20] (DB). 
by ashehak 9 p (94) ,C “ I) - IJ-ornmnont lease 

Zl Tfi, ~ 1 ur,)0se statcd ' V51S tilling up a 

tank - H ,i d purpose was illusor d °,* 

not support the lease.) ' 1 

(’95) 18 Mad 359 (3G2 i (Dll) 

(’68) 12 Suth \\ R 299 (301) (DB). 

L-S'tc (08 12 Cal \\ x\ 63 (64) (DB). (A pornm- 

nent lease of debutter property is void if not 
executed for legal necessity.)] 

BomUDB? 3S ° ,30 '- ;) [AIR V 23 ^ : IL1: (1937) 

rm n 1 } ! w. (9 '’- 6) [AIK V 23]: 17 Lab esC(DB) 

,1 11 Ind Cas 764 (7*4, 7G5) (All) ' 

( 90) 1890 I J un lie No. 56. ' 

Abo see S. 7, Note 7 and S. 58, Note 25. 

[But see ( 8,) 10 Cal L li 547 (540) (DB) (In 
th S, ease even tboujh the permission of the 

bindinK'onTl 1 tllkeD ’ ‘ he ,uort K a K e was held 
valid.)] 10 mln0r ’ as u " ,1S otherwise 


S 1953 All 406 (408) [AIR V 40 C 188] ; ILR 

(19ol) 2 All 675 (DB). J U 

i922 Pat 22 (23) [AIR V 9] : 1 Pat 266 (DB). 

(Debts incurred for marri.ges of twice born 

Hindu male and antecedent debts, are binding 
on family property.) 

(10) 32 All 575 (580) (DB). (First marriage of 
member of Hindu joint family is lawful family 
necessity But every second marriage is not— 

. cccnd marriage in Asura form of member at 

snn nfl after death of first wife leaving 
of ioinf ^ ear . s Ahenatlon for such marriage 

held fo • f , n Vi 7 Pr ° perty by waging member 
Held toi family necessity.! 

(78) 2 Bom 666 (668) (DB). (Sale of ancestral 
property by father in Hindu joint family to 
pay on a mortgage and a bond at high interest 
MtUl, there was apparent necessity and fact 
that mortgage and the bond had “still some 
time to run, was not sufficient to disprove an 
otherwise apparent necessity.) 

Section 38 — Note 6 

1- (’01) 2G Bom 32G (336) (DB). 

2. 1923 Nag 127 (128) [AIR V ]Ql. (Suit by 
not gagee on mortgage deed executed'bv limited 

Don^rf ° rt T lge - S 7 P0rted by 00us ideration— 
Donee Horn limited owner cannot set up plea 

a j=.cnce of legal necessity for the mortgage.) 

Section 38 — Note 7 

1. 193-1 _ Lull 895 (89G) [AIR V 21 < (I)B) (T? 0 . 

(DB). ' L V • 5 Lab 5.1 

(’96) 21 Bom 808 (815) (DB). (Existence of 
chrome need of money for the c L 

going of family life—Sufficient proof ) 

2AH.21 All ,37 (,40) [AIR V 8] : 43 All 655 
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obtaining on the date of the transaction and not on subsequent events so that if in the 

circumstances that existed at the time of the alienation, the act would be regarded as a 

proper one by men of ordinary prudence, it would not be held invalid because of 
subsequent changes in the circumstances.(2a) 

In Bang a Chandra v. Jacjat JCishorcX 8) their Lordships of the Privy Council 
observed as follows: 

“The actual proof of the necessity which justified the deed is not essential to establish its 
validity. It is only necessary that a representation should have been made to the purchaser 
that such necessity existed) and that he should have acted honestly and made proper enquiry 
to sa-tisfy himself of its truth.” 

A representation by a transferor of the existence of necessity is usually recited 
in the instrument of transfer. Such recitals are clearly evidence that such representa¬ 
tions were made by the transferor.(4) As to how far they are evidence of the truth of 
such representation, see Note 11 below. 


8. 1 After using reasonable care to ascertain the existence of such 
circumstances. * The transferee must use reasonable care to ascertain whether 
the circumstances alleged as authorising the transferor to dispose of the property 
exist. (1) What is material under the section is the use of reasonable care on the part of 
the transferee and not the actual existence of the circumstances.(2) So that if the 
transferee uses reasonable care in making the enquiry and is satisfied on such enquiry 


2a. 1950 Mad 606 (607) [AIR V 37 C 254] 
(DB). 

3.-j 1916 P C 110 (111) [AIR V 3] :.44 Cal 186 : 
43 Ind App 249. 

•4. 1916 P C 110 (111) [AIR V 3] : 44 Cal 186 : 
45 Ind App 249. 

Section 38 — Note 8 

1. 1917 P C 188 (189) [AIR V 4] : 40 All 171. 

+ (’80) 6 Cal 843 (847) : 8 Ind App 8 (PC). 

1957 Andh Pra 776 (776) [AIR V 44 C 242]. 
(Alienation by Hindu widow in favour of 
son-in-law — No bona fide inquiry as to whose 
debts were to be satisfied — Alienation not 
valid.) 

■(’56) 69 Mad LW 809 (811). 

1922 Pat 450 (461) [AIR V 9] : 1 Pat 506 (DB). 
(’12) 13 Ind Cas 7 (14) (DB) (Mad). 

(’12) 17 Ind Cas 609 (611, 615) (DB) (Mad). 

(’ll) 14 Oudh Cas 299 (302). 

(’ll) 10 Ind Cas 350 (351) (DB) (Cal). 

(’03) 6 Bom L R 62S (629) (DB). 

(’02) 4 Bom L R £87 (592) (DB). 

(’84) 1884 Pun Re No. 67, p. 185 (188). 

(’79) Oudh Select Case Part VIII No. 70. 

(’70) 4 Beng L R (AC) 15 (18) (DB). (The money 
was lent to wipe off a personal debt — No en¬ 
quiry on the part of the purchaser was proved 
—Sale was set aside.) 

(’70) 6 Mad H C R 371 (379) (DB). 

(’67) 8 Suth WR 75 (78) (DB). 

(1864) 1864 Suth W R Gap 143 (144) (DB). 
(Mortgagee acquiring by operation of law the 
possession of an estate mortgaged by a Hindu 
father without the son’s consent.) 

(’67-68) 4 Bom H C R (AC) 169 (172, 173) (DB). 
<(’66) 5 Suth W R 103 (103) (DB). (It was found 
that the sale was made ostensibly for the pur¬ 


pose of raising money for the minor’s marriage, 
but not in fact for that purpose: that the money 
when raised was not applied towards their 
marriage, and that there were ample funds 
belonging to the estate from which the marriage 
expenses might and ought to have been paid — 
Held that the purchaser did not purchase in 
good faith.) 

2 1957 Andh Pra 776 (776) [AIR V 44 C 242]. 
(Existence of legal necessity in fact or bonu fide 
inquiry as to its existence.) 

(’56) 69 Mad L W 809 (811). 

+1P38 Bom 388 (390) [AIR V 25] (DB). 

1933 Mad 639 (643) [AIR V 20] (DB). (A pledgee 
of temple property who advances money to 
avert a sale in execution of a decree is not 
bound to go further back beyond the decree _ to 
ascertain whether the Court was right in giving 
the decree or, having given it, in putting up 
the property for sale.) 


!3 Lab 660 (661) [AIR V 10]. 

1) 2 Ind Cas 366 (368) (Cal). . 

)2) 4 Bom L R 587 (592) (DB). (Existence of 
scessitj'—Not a condition precedent.) 

5) 6 Suth \V R 149 (150, 151) (DB). 

64) 1864 Suth W R Gap 166 (166) (DB). 
e* also 1952 Nag 60 (64) [AIR \ 39] • I B 
1950) Nag 679. (Question whether manager or 
imited owner should borrow money or sell 
roperty to obtain money to meet his necessity 

> for himself to decide.) T rpfiQi^ 

43 Mad 292 '295) [AIR V 30] : ILR (1943) 

[ad 717 (DB). (Debt incurred by manager of 

>int family or by father-Lender lending bona 
ide after making due enquiry into necessity 
>r debt-Debt is binding on interests of all 

le members of the family even if the credited 
scessity does not in fact exist.)j 
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4hat the necessary circumstances authorising the transfer exist, the absence of such 

Thu U Tr S ' “ ,* f “V iU "* *»«• *• of the transfer 1^2 

Thu s , m the case of a purchaser from the guardian of a Hindu minor, it is not oblhJ 

= n, as to the eristonee of that ^ 

necessity a So„« in,,,,!,, „ to esi.tence^i,o °' " 1 " ,nMi ° n fo[ 
necessity should have actually existed, in the case of alien-itin^ / r .T nec0sSary tlaafc 
debt, the existence of the debt should be proved a- otbe ‘ .‘ OI1 . ° 1 Iscll;ll ' ge antecedent 
that the inquiry was full and iona^ be held 

■enquiry must 1 depend upon toe flcts of^Mh*case^V” The “ akin * the 

the transfer in the particular case and tl e avenuefif it ° f the nccessi ^ ^ 

transferee will also have to he tnl-Pn • i iL mtonnation available to the 

££« Asota ™' ">■ 

*• -■£? - s^r a “° 

ooeht be t •» * *> k-ow. u 

•upholding the transfer (9) Thus Hp ' UCe not from one who is interested in 

« -* * ^ ^Z^zz s^sz z&sxr- 

IIS 

(Recital coupled with such circumstance is no 
evidence of necessity.) 

1925 Ondh 740 (740) [AIR V 12\ 

1923 Pat 197 (199) [AIR V 1 0] (DB) 

1923 Pat 268 (27*2) AIR V 10 (DIO* 

1920 Oudli SO (82) AIR V 7 (DB) " 

1 l 9l5 T4 Cal i 111 (ll3) AIIi V2] (DB). 
bv Hiudu widow.) 

13 J? d , Cft s »S8 053) (DB) (Mad). 

<11 1 54 Mad 422 (423) (DB). 

(ii ) 21 Suth W R 106 (197) (DB) 

>’A7 >v Uth W R2:i (23 ) (WJ). 

\ 67) 2 Agra 147 (148) (DB). 

[.3'edim'so i«)55 Orissa 17 (20) r \IR V 40 r A 

I Lit i 1954 1 Cut 588 i DB).] C ° 

j * ' 01 ' 3 330,11 lj K -43 (244) (DB) 

37 8 * uth w H 564 (365) (DB). 
v 186-3' 1 Bom II C R 27 (30) (SB). 

4a. 1960 Mad 99 1 101) AIR V 47 C 29' • r 
(1959) Mad 1046 (DB). V 4 / C 2Jj . I 

S. 1935 Bali 42 (44) [AIR V ?*>' 0)R) 

nS 

»u (23) AIR \ 9^ : 1 Pat 266 (DB) 

^>.11935 Lab 42 (44) [AIR V 22] (DB). 

J- (1656) 6 Moo Ind App 393 (423) (PC). 

1 S f e tll( “ f °howing cases : 

d.OO Mad 606 (607) [AIR V 37 C 254] (DR) 

(ExIStC ^ e of debts and the insulheiency 


(Alienation 


L R 


income- to liquidate them would be sufficient 
to justify alienation even in the absence of 
pressure from the creditors ) 

] 2 Till. 69 <70) [AIU V 37 C 2 °J : 1 L B (1950) 

1932 Mad 97 (99) [AIR V 19] (DB) 

1 Z^ i Zl ,62,[AlRVl4](DB ^ by 

1 3 : 29 0 (D„ h 1 557 (557)[AIRV, - : 27 Oudh Cas 

1919 Cal 003 (006) [AIR V 6] (DB). (Next rever 

wide" -T P T y t0 tb ° M ° ( tr™£7y 

nece^ity.) Cree CaD,,0t aV0Ul P roof °f legal 

( 'it decree—A I! 446 ( < 4G) < DB >' (Existenee of 
,/i ( ! ccloe A cleai necessity.) 

( <0) 14 Suth \y R 7-2 (72) (DB). (Mortgage and 
Lt-XT, ° f f K 0P ° rty - by guardian of 

m noi Il,e fact of there being a decree, an 
ttachinent and a proclamation for sale of 
minor s property is sufficient pressure.) 

( 813 .dad « (1|) DB). (Discusses the law 
w th lespect to a loan given to a polygar ) 

[W alv, 1951 Nag 403 ,405, sOO.^' f V 38 
c 126]: ILK ,1950) Nag 25. (Transfer m, 

® U hv nnt !'“?° r ~ Tninsferee to show neee- 
lt - not only for consideration for transfer < * 

property bet^ 0 {or tho tran , f( . r itielf )] ftr c ' 

•t 193o Lah 42 (44) [AIR V 22' (DB) J 

1 Dor n 1 a . r ' ' 


of 


4 - T. P. 36. 


’?• 3935 Cil1 94 (95) r.AIR V 221 
19-3 I at 197 (199) [AIR V 10] (DB). 
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If the transferee satisfies himself that the purpose for which the transfer is 
made justifies the transfer, he is not bound to see to the application of money and will 
be protected even if the money is not applied to the purposes for w hich it was 
requited.(11) The reason is that the transferee has no means of controlling and rightly 
directing the actual application of the money.(12) 


9. Acted in good faith. As to the meaning of the expression k< good 
faith in this Act, see S. 51, Note 8. ^\here a person has acted honestly , he can be 
said to ha\ e acted in goo 1 faith.(1) The question whether the transferee acted bona 
fide, must depend upon the circumstances of each case.(2) In Kumar Kalikanand v. 
Shivanandanfo) Das, J., observed as follows: 

“It would be impossible, nor it is desirable, to attempt a complete codification of the 
e\ ideuce that would, in all cases, establish a case of mala f idcs against the lender. Each caso 
must depend on its own facts, but, speaking broadly, there must be evidence in the case from 
which the irresistible inference would follow that the lender knew, when he advanced the 
money, that the borrowers were so reckless and extravagant, that it would be impossible for 
them to discharge the debt incurred by them, that the lender knew that the object of the 
borrowers in purchasing the property was not so much to benefit the family as to get an addi¬ 
tional income for themselves, and that in giving the loan, the lender had for his object, not sc- 
much the return of his money, as the acquisition of the properties mortgaged to him.” 


1922 Pat 122 (135) [AIR V 9] (DB). 

(’13) 20 Ind Cas 951 (952) (All). (Statement of 
mortgagor that he is borrowing money to pay 
off antecedent debt is not sufficient.) 

(’12) 35 Mad 108 (112) (DBA 
[See also 1 , 89) 1889 Pun Re No. 152 p. 510 
(511).] 

1 1. +3 927 P C 37 (41) [AIR V 14] : 49 All 149 : 
54 Ind App 79. 

1(1856) 6 Moo Ind App 393 (424) (1*0. 

1960 Mad 99 (102) [AIR V 47 C 29]: I L R (1959) 
Mad 1046 (I)B). (Alienation for payment of 
antecedent debt.) 

(’56) 69 Mad L W 809 (812). 

1939 All 513 (514) [AIR V 26] (DB). 

1938 Bom 388 (390) [AIR V 25' iDB). 

11936 Cal 116 (121) [AIR V 23]: 62 Cal 733 (DB). 
(Sale by manager.) 

•j(’36) 17 Lab 824 (S30) (DB). (Debt for family 
business.) 

1935 Lab 160 (160'' [AIR V 22]. 

1935 Lah 314 (315) [AIR V 22] (DB). 

1933 Pat 708 (712) [AIR V 20]. 

+ 1931 Lah 419 (427) [AIR V 18] : 12 Lah 540 

(1M3). 

1929 All 7S9 (790) [AIR V 16^ : 51 All 1039 (DBA 
1929 Bom 55 (56) [AIR V 16] (DB). 

1928 Lah S3 (87) [AIR V 15] : 8 Lah 632 V DB>. 
1927 Mad 890 892) [AIR V 14], 

1927 Nag 65 (66) AIR V 14] (DB). 

1925 Bom 511 (515) [AIR Y 12]: 49 Bom 821 (DB). 
1925 Nag 396 (197) [AIR Y 12'. 

1922 All 526 (527) (AIR Y 9 : 45 All 77 (DB). 
(.Mortgage by do facto guardian (Hindu mother) 
for the minor son.) 

1920 Oudh 114 (144) [AIR Y 7] : 23 Oudli Cas 
320 (DB). (A mortgage of trust property by the 
mahant.) 

(’ll) 33 All 242 (244) (DB). (Alienation by 
father.) 

(’09) 2 Ind Cas S52 (872) (DB) (Cal). (However, in 


this case it was held that the purchaser failed 
to make any enquiry and that there was no 
necessity for sale of property.) 

(’09) 2 Ind Cas 366 (366) (Cal). 

(’06) 33 Cal 1079 (1092) (DB). (Mortgage by 
Hindu widow — Debt taken for payment cf 
husband’s debt; recital to that effect in the deed 
—Decree against widow existing — Held , suffi¬ 
cient to prove necessity — Mortgagee not bound 
to see application of his money.) 

(’04) 32 Cal 158 (161) (DB). 

(’02) 24 All 547 (549) 'DB). 

(’93)21 Cal 190 (194) (DB). (Alienation by » 
widow to pay barred debt of her husband.) 

(’84) 188 4 Pun Re No. 67 p. 185 (188). 

(’78 1 2 Cal L R 474 (475) iDB). 

(’70) 5 Bong L R 508 (519). 

(’67-68) 4 Bom H C R (AC) 169 (172) (DB). 

(’68) 9 Suth W R 501 (502) (DB). 

(’66) 6 Suth \V R 193 (194) (DB). 

(’65) 2 Suth W R 292 (292) (DB). 

(1864) 1 Suth W R 59 (CO) (DB). 

I See also (’26) 96 Ind Cas 1005 (1006) (Lab), 

12. f(1856) 6 Moo Ind App 393 (424) (PC). 

(’56) 69 Mad L \V 809 (812). 


Section 38 — Note 9 

L. (’76)2 Cal 341 (351) : 4 Ind App 52 (PC). 
(Application of money to different purpose than 
represented — Purchaser not aware Action 

bona fide.) 

( 1 856) 6 Moo Ind App 593 (423, 424) (PC). 

928 Lah 875 (878) [AIR Y 15] (DB). (Alienee 
from Hindu widow held not to have acted in 

good faith.) . . „ 

922 Pat 135 [AIR V 9]. (Alienation by father 

for the benefit of the m in i 

See (’ll) 10 Ind Cas 0/6 (6/8) (DB) (Mad .] 

> 1922 Pat 122 (1-6) [AIR V 9^ (DB). 

> 1 922 Pat 122 (136j [AIR V 9^ (DB). 
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In Koonwar Doorganath Boy v. Bamchunder Sen (4) R a shehnit , 

sold part of her temple property on the representation ’ W n 0 tempIe - 

for the repair of the temple. The vendor did nnf 1 1 amount was required 

purpose, though it was proved that at the time f ti ^ Y ^ piu ' cha3e -money to that 

repairs. Their Lordsh^s of the Privy CoTnd whi ITf 0 ’" ^ t6mple -luired 

collusion between the transferee and the' transferor observed ^ ^ qUe3t ‘° n ° f 

s^'is^rr to , thc ^ ^ ^ 

the Government revenue, as it appears that L pofn? 0 f tot s h e K ^ cf 

was aware at the time he made the purchase that that l • Bl,t unlcss the purchaser 
meat in the deed was a colourable oneheeouldno eh r if tbat state- 

object, or by her having sequent* appliedteton^TSt* * «« *"» 

ooe also the undermentioned case. (o) 

*• T 'f *”f“ J am,m » «*«. 

decree against a Hindu father is not bound to !o bth“ eXeCUtion ° f a »<>ney. 
made an enquiry as to the nature Sh ° W tbat h ° 

actual or constructive of thc character of the debt m l I i 10 pui ' cbatier lias notice 
is not protected.(2) 6 jt aml be purcha3e3 with such notice, he 

circumstances, to dispose of property 0 ^mV-e '^iT' a f Uthoi , ISecl only lllKler particular 
title only if it is proved that- 5 * tnin8fer - tbe tra “feree will get a good 

(1) such circumstances did as a matter of fact exist, or 

alleged existed, anl wtSTn good“f”th!° aSCei ' taiD “ tb<J circumsta nces 

the two facial) 7v h e T h or ‘hVT^tTe ^ “^ bl j B ! , . 0ne or tbe °ther of 
a Cal an taslTTrT^Trrr^-^ tbc ^efen. 


4. ( 70) 2 Cal .Ml (351) : 4 Ind App 52 (PC). 

S /\r 957 ^ nclh Pra . 7 " 6 ( 7 ~6] [A I R V 44 r 04 M. 
(Alienation by Hindu widow in favour of~ her 
son-in-law — n 0 bona fide enquiry as to whexe 
debts were to be satisfled-Alfenation not valid 

ounZnt7- vh'in in bcU W kn °"' ing ‘ l11 cil " 

original alienee.) '' P ° 3lt,on tban 

Section 38 — Note 10 

P 74 m 9 t 5 i < f l 148 (1T0) : 6 I,,a App ss (PC) 

( i4) 1 Ind App 321 (332) (PC). [ ' 

2. (’79) 5 Cal 148 (173) : 6 Ind App 88 (PC). 

Section 38 — Note 11 

1. 1927 PC 121 (!•;•>) \ 11 > y • < ■ . r . T , 

211 : 8 Lab 1 97. ““ •' L l4 ' • oi Ind A PP 

1924 p C 5(j (59) \ I It \’ 11 n • f « 7 1 . 

•17 Mad 181 . '' % U - • ol 1,1,1 A PP 1^5 : 

™l l ’ 6 c - AIR V 7 ; : 43 Mad .541 : 47 Ind 

80 year! • by w,dow challenged after 
in deiails.) 1 aru P^nissiblo to till 

Cal 186:43 


1914 P C 38 ( 10 ) AIR V i 3 (j \ji 777 77 rr ~7 

fs-Aattrs.££» 

'' Sf f “ lV a fi’ c i , PC) 

(Although the suit was brought bv tlm , 

sentative, and not :fav the orieinnl th V Cpre * 
the burden of proving tbe legal necessit v^vi***’ 

'=“HE 

(’70 U M U 4 r°S*C 7, 429) '■ ,fl Ind App 196 (PC) 
( ( 'pc) M °° In<l APP 187 (199) : 10 IJeng L It l 

}.’«?{ \ ! J[°° T In 'J App 209 (225) (PC). 

Wii-J i n' In ; 0 9 (633) (PC). 

186 I ■ Hl - ( ;c °) (Sli . 

/ 1 -^ oni C R 27 (..0) (SR) 

1( 09) 31 All 179 (,9s) (174). ' 

1957 Amlh p ra 770 (776) UR y 4i Q 

(Alienation by Hindu widow.) ■ 42J * 

1955 Orissa ! 7 (20) AIK V 42 C O’- II V (u>ka\ n 
Cut 588 (DR). ' J ’ 1J iv ' 19 ^ 4 ) 9 

Pf ‘ „ Ka ? '03 (JOG) [A I R V 38 C m 6 ! ITT? 
(19oO. Rag 25. (Transfer by miardian — T ' “ 

force must slmw that there was necessirV “or 
t ransfer itself.) *01 


s 
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1950 Nag 69 (70) [AIR V 37 C 20] : I L R (1950) 
Nag 795. (Alienation by guardian — Alienee 
must show that alienation itself was justified — 
Mere utilisation of large portion of consideration 
for proper purposes not sufficient.)] 

1939 All 513 (514) TAIR V 26] (DB). 

+ .1939 All 72 (74) [AIR V 26]. 

+ 1939 Cal 387 (390) [AIR Y 26] : I L R (1938) 2 
Cal 492 (DB). (Alienation by a widow with the 
consent of reversioner—Burden not discharged.) 

1939 Cal 387 (390) [AIR Y 26] \ ILR (1938) 2 Cal 
492 (DL5). (Widow's alienation — Proof of neces¬ 
sity is necessary though consent of all rever¬ 
sioners is present.) 

193S Bom 234 (237) [AIR Y 25] (DB). (Guardian 
appointed under Guardians and 'Wards Act 
(1890), borrowing money without sanction of 
Court —Transferee must prove that alienation 
was for benefit of minor.) 

+ 1936 Cal 116 (121) [AIR Y 23]: 62 Cal 733 (DB). 
1935 Bom 259 (260) [AIR V 22b 
+1935 Lab 42 (44) I AIR V 22] (DB). 

+ 1935 Oudh 373 (376) [AIR V 22] : 11 Luck 11 
(DB). 

1935 Pat 499 (500) [A I R V 22] (DB). (Creditor 
to show that rate of interest was also reasonable.) 
+ 1935 Pat 178 (181) [A I R V 22] : 14 Pat 595 
(DB). 

1934 All 557 (558, 559) [AIR V 21] (DB). 

+ 1933 Cal 900 (904) [A I R V 20] : 60 Cal 1158 
(DB). 

1930 All 292 (294) [AIR V 17] : 52 All 391 (DB). 
1930 Mad 688 (690) [A I R V 17] : 53 Mad 750 
(DB). 

1930 Nag 220 (221) [AIR V 17] (DB). 

1929 Pat 422 (426) [AIR V 16] : 8 Pat 450 (DB). 

+ 192S Lah 875 (878) [AIR V 1 5] (DB). 

+ 1927 Cal 160 (162) [A I R V 14]. (Due inquiry 
by an alienee and his bona tides are the two 
requisites for constituting a transaction a bind¬ 
ing one.) 

1926 Sind 22 (24) [AIRY 13] : 19 Sind L R 402 
(DB). 

+ 1925 Lah 240 (241) FAIR V 12l:5 Lah 511 (DB). 
1925 Oudh 557 (557) [A I R V 12] : 27 Oudh Cas 
329. (Mere existence of necessity is not enough 
— It must be shown that it could not be satis¬ 
fied without borrowing.) 

192-4 All 29 (32) [AIR V 111 : 45 All 692 (DB). 

1924 All 24 (25) FAIR V 11 : 45 All 576 (DB). 

1923 Cal 563 (563) [AIR V 10] (DB). 

1923 Pat >43 (146) [A I R Y 10] : 6 Pat L Jour 
451 (DB). 

1923 Lah 660 (662) [AIR V 10]. 

1922 All 126 (127) [AIR Y 9] (DB). (Merc recitals 
in the deed do not discharge the burden.) 

1922 Oudh 175 (177) [AIR V 9]. 

(’21) 63 Ind Cas 255 (256) (DB) (All). 

1921 Pat 99 (100, -01) [AIR V 8" (DB). 

1920 Oudh 1 44 ( 144) [A l R V 7] : 23 Oudh Cas 
320 (DB). 

1919 Cal 603 (601) [AIR Y 61 (DB). 

1919 Oudh 34 (35) AIR V 6j : 22 Oudh Cas 258. 
1918 Mad 1302 (1303) FAIR V 5] (DB). 

1918 Pat 548 (555) [AIR V 5] (DB). 


1916 Mad 347 (348) [AIR V 3]: 39 Mad 565 (DB). 
1915 Bom 150 (151) [AIR V 2] (DB). 

1915 Cal 14 i (143, 144) [AIR V 2] (DB). 

1915 Lah 389 (389) [AIR V 2] 1 DB). 

1915 Lah 70 (71) [AIR V 2l (DB). 

1915 Mad 90 (91) [AIR V 2] (DB). 

1915 Mad 1182 (1184) [AIR V 2] (DB). 

1915 Mad 774 (775) [AIR V 2] (DB). 

(’13) 18 Ind Cas 27 (27, 28) (DB) (Mad). (He is 
at least bound to show that after making due 

• • • 0 W 

inquiries he believed that the purchase-money 
was intended to be used for a purpose which 
would make the sale beneficial to the minor.) 
(’12) 13 Ind Cas 401 (401) (DB) (All). (And 
when the rate of interest is exorbitant, he must 


also prove the necessity thereof.) 

(’12) 13 Ind Cas 556 (558) (Lah). (Necessity can¬ 
not be inferred merely from the facts that the 
alienor’s holding was small one and that he got 
into debt by degrees.) 

(’11) 38 Cal 721 ^738) iDB). (Lapse of time does 
not affect burden of proof.) 

(’11) 12 Ind Cas 336 (33S. 339) (Oudh). 

(’•0) 6 Ind Cas 191 (193) (DB) (All . 

(’10) 5 Ind Cas 592 (593) (DB) (Lah). (Strict 
proof is not required of the passing of consi¬ 
deration or of the necessity, where the aliena¬ 
tion is more than twenty years old—But where 
the antecedent creditor is the alienee himself 
and is in a position to prove necessity, lapse of 
long time is not verv material.) 

(’10' 6 Ind Cas 760 (760) (DB) (Mad). 

(’09) 31 All 454 (457) (DB). 

(’09) 4 Ind Cas 6-2 (635) (DB) (Lab). (1900 Pun 
Re No. 65 (KB), Followed — After a lapse of con¬ 
siderable time the proof required from the 
alienee need not he verv strict.) 

(’09) 36 Cal 753 (756) (DB). 

(’09) 5 Nag L R 172 (176). 

+ (’07) 9 Bom L R 1114 (1114, 1115) (DB). 

(’07) 6 Cal L Jour 490 (514) (DB). 

4 (’06) 28 All 508 (541) (DB). 

(’0‘) 7 Bom L R 17*2 (l 73) (DB). 

(’04) 14 Mad L Jour 139 (i40) (DB). (Full sup¬ 
port of one of the defendants does not affect the 
onus.) 

(’03) 0 Bom L R 628 (629) (DB). 

(’02) 5 Oudh Cas 18 (23. 24). 

(’01) 26 Bom 326 (327) (DB . 

(1900) 27 Cal 762 (767) (DB). , , . 

(’95) 18 Mad 359 (362) (DB). (When the shebalt 
is not de jure but only de facto, a proof of a 
more strict enquirv will be required.) 

(’93) * 893 Horn P J 297 (300) (DB). 

(’92 1 1892 Pun Re No. 137, p. 466 (468). 

(’S9) 889 Pun Re No. 152, p. 510 (oil). 

(’88) 18SS Pun Re No. 152. p. 405 (406). 

+ (’87) 9 All 493 496) (DB). . 

(’86 8 All 279 (281, 282) (DB). (5uit by son to 
avoid transaction—Transferee to prove reason- 

a b] e | 

;’8t) 8 Mad 75 (76) (DB). (A proof of a purpose 
ostensibly justifiable is sutficien .) 

[’81) 1881 Bom P J 293 (DBI. 

’77) 2 Mad 339 (344, 345) (DB). 

’74) 22 Suth W R 119 (119) (DB). 
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dant.(2) The reason is that he will fail if no evidence were given at all on either side.(2a) 

Further as stated by their Lordships of the Privy Council in Hanooman Persaud’s 
casc:(S) 

“Where the mortgagee himself with whom the transaction took place, is setting up a charge 
in is favour made by one whose title to alienate he necessarily knew to be limited and quali¬ 
fied, he may be reasonably expected to allege and prove facts presumably better known to him 
ban to the infant heir, namely, those facts which embody the representations made to him of 
the alleged needs of the estate, and the motives influencing his immediate loan.”(f) 

-Lapse of time docs not allcct the question of onus of proof except in so far as it 

might give rise to a presumption of acquiescence or save the alienee from the adverse 

inferences arising from scanty proof, which might be offered on his behalf.(o) In 

Venkata Leddix. Earn Sahcba,((>) a reversioner brought a suit to set aside a sale made 

by a Hindu widow more than 82 years after the transaction took place. Their Lordships 

of tne lnvy Council affirming the decision of the High Court of Madras approved their 
statement of law as <juote*l below ; 

=,i 1 p im'l T d ' Slm 1 tfcd ‘ hat the >‘DV upon the defendant to prove the necessity for the 

>..]q, l-i having regard to the great lapse of time since the transaction took place ..... it will 


(’71) cl r uth W 1. c>7 (-288) (DU). (However, the 

inlDor bad the benefit of the sab* proceeds; 
bcucc, a decree was passed in his favour but’ 
subject to the condition that ho should lira 
refund the proceeds of sale.) 
f7*) l 1 -Bong L R (App) 29 (29) (DB). 

( 71) » N W PH CB « (4) (DB). (Burden as to 

good faith.) 

('70) 4 Bong L B (A ( ) 118 (124) (DB) 

(’70) G Mad H C K all (379, 380) (DB) 

(’70) *2 X W p H C R 50 (51) (DB) 

(’69) 3 N \Y P II C R 8 (10) (DB). 

(’68) 10 Suth W r, 94 (06) (DB). (Purchasers in 
execution sale ooctlc against widow for her 
personal debts.) 

(’68) 9 Suth W R 297 (2.-8) (DB). 

(1861) 1 Suth W R 14 (15, (DB). 

(1864) 1864 Suth W R 153 (155 (DB). 

11861) 1 suth W R 24 7 (247) (DB). 

(1864-65) 2 Mad H C h 407 (408) (DB). 

(1862-63) 1 Mad II C R 398 (.-99) (DB).* 
l^ ee fls ° I960 Mad 99 < 101) A lit V 47 C *>9l • 
ILR (1959) Mad 1046 (DB). (Case of neccs’itV 
urnl case c-f antecedent debt — Distinction - In 
latter case existence of debt should be proved 
u.>, otherwise, it would not be held that 
inquiry, was full or bona fide.) 

1952 Orissa 234 (212) .AIR V 39], (Father trans- 

leiung his occupancy rights on ground that 
money wa,.required for household expenses, 
pu\nieut cf fine in a criminal case and pay- 

mcn 1 of arrears of rent-Suit by sons for 
jam g u.-,idy alienation on ground of want of 
b ga necessity--Payment of fine being avvava- 
hann debt not covered by legal necessity — 
)nly out: fourth sale-price utilised for housc- 
hold expenses— No evidence that remaining 
amount was utilised for household expenses 
0r Uan ^ f erce made enquiry as to existence of 
such necessity—No presumption of necessitv 
\ llllll ^ation from the stringent circumstances 

family., f ] ltbCr “ Transfc ‘ r held not on 


* 9 A fv Xa ? G ° (7 °) ^ AIR v 37 C 20] : ILR 
D JoO) X.tg BJo. (Alienation of minor’s property 
j\ guard ism 1 ra offeree from alienee .-uing for 
possession — Minor defendant can plead in 
defence the voidability of transfer-Onus is on 
p.aintiii to justify original alienation.) 

T ( 69) 6 Bom HCK (AC) 211 (213, 214) (DB). 

2a. See the Evidence Act, 1872, Section 101. 

3. (1856) 6 Moo Ind App 393 (119) (PC). 

4. See also the following cases : 

(’80) 6 Cal 843 (813/ : 8 Ind App 8 (PC). 

( SO 11 Pom 609 (616, Gl7) iDB) 

(’79) 5 Cal 363 (379) (DB). 

(’77) 2 Cal 438 (4 15) (DB). 

^Sh (6U5UADiV71:47M ^ 

f 1915 P c 57 (58, 59) AIR V 2" ; 43 Cal 417 
OMR 3 ° Udh 170 (l75 ^ LAIE V : 8 L “ck b38 

t 1932 Mad 762 (765) [AIR V 19] (DB*. (Lapse of 
long pci loti between alienation and suit to set 
1 ll ;! ,l0 1 1 resumptions are permissible to till 

time ) U ( Ltal 5 Whlch bave hvcn obliterated by 

192.-, Mad 673 (673) [AIR V 12]. (Do.) 

1923 Cal 563 (561) [AIR V lof(DB). 

^io M H l 78G . (7S8) [AIR V 2 3 (I» case of 

T, i t l ,* lt IS ° ld ’ thc cvldence as to neccs- 

indulgent mi„a.) aPI)r0aChed With ~ h '“ OTe 

(’ll) 38 Cal 721 (738) (DB). 
t 73) 11 Bcng L R (App) 29 (30) (DB). 

BJ) j Beng L R 508 (519, 520). 

s,d!mhU U 'n V Ka 7° (351 >< DB )' (When neon- 

biddable time of enjoyment and a in,a rent 
acquiescence has lapsed a purchaser, or one 
claiming through him, may be absolved alto- 
fr , om sl ?°wiDg -anything more than the 
sky.) 6 UU< er SOa,e 03tc, ' slblc plea cf ncces- 
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not be reasonable to expect such full and detailed evidence as to the state of things which gave 
° Sa , le ln questlon “ tbe case of alienations made at more or less recent dates In 
rated bjtinm” 065 ’ P1 ' eSUmptl0DS are P^^ble to fill in the details which have been oblite- 

„• , 12 - Recitals in a deed—Evidentiary value of — Eeeitals iu a deed as to the 
necessity, though evidence of the representation made by the transferor as to such 
necessity, are not by themselves to be relied upon as proof of existence of such neces¬ 
sity,, l,f for the obvious reason that if such proof were permitted the rights of other 

persons affected by the transfer would always be defeated by the insertion of carefully 

prepared recitals.(2) It is, therefore, necessary that there must be some evidence 
aliunde to substantiate the facts recited.(3) 

i , . IV 161 ’ 6, ll0wever * tlie deed in which the recitals occur is an old one, they cannot 
be totally disregarded though it is not possible to lay down any fixed and inflexible 
rule as to the proper weight that may be attached to them. In Bmvja Chandra v. Jagat 
Aisiiore[i) their Lordships of the Privy Council observed : 

“If the deeds were challenged at the time or near the date of their execution, so that inde- 

pendent evidence would be available, the recitals would deserve but slight consideration, and 

certainly should not be accepted as proof of the facts. But, as time goes by, aud all the original 
pait.es to the transaction and all those who could have given evidence on the relevant points 
have grown old or passed away, a recital consistent with the probability and circumstances of 

t.ic case, assumes greater importance, and cannot be lightly set aside . . ‘.The recital is 

clear evidence of the representation, and, if the circumstances are such as to justify a reasonable 
belief that an enquiry would have confirmed its truth, then when proof of actual enquiry has 
_ become impossible, the recital, coupled with such circumstances, would be sufficient evidence to 


Section 38 — Note 12 

1.* 191! P C 38 (40) [AIR V 1] : 36 All 1ST. 
191! P C 16! (165, 166) [AIR VI], 

1951 Nag J03 (405, eOO) [AIR V 33 C 1261 : ILR 
(1950) Nag *25. 

( a) 387 *391) [AIR V 26] : ILR (1938) 2 Cal 
492 (DR). 

1937 All 219 (222) [AIR V 24]. 

1933 Cal 900(904; [AIR V-20]: GO Cal \ 158 

(DR). 

11929 All 481 (483) [AIR Y ) G] (DR). 

1929 All 223 (230» fAIR V 18] (Dip. 

1929 All 128 (129) [AIR V )Gj : 50 All 823 (DR). 

1927 Lab 373 .374) [Allt V U] (DB). (It was not 
shown that any enquiry was made at all, nor 
was it shown that proof of that enquiry was not 
forthcoming owing to lapse of time.) 

1927 Oudh 566 i566) [AIR V 14:. 

1925 Oudh 4 JO (441) [AIR V 12 " : 28 Oudh Cas 
393. 

1924 Oudh 162 (163) [AIR V 11\ 

1923 Pat 143 (146) [AIR V 10" (DB). 

1921 Pat 397 (4 00) AIR V 8" (DB). 

19 1 9 Oudh 34 (35) A I R V 6; : 22 Oudh Cas 
258. 

1915 Mad 786 (790) iAIR V 2] (DR). 

1915 Mad 12 (13) I AIR V 2] (DR). 

(’13) 9 Nag L R 74 .76). 

02) 13 Ind Cas 142 (U3) (DB) (All). 

(’ll) 9 Ind Cas 36 (57, 58. (DB) (Oudh). 

(’09) 31 All 454 (457) (DB). 

(’87; 11 Bom 609 (617, 6i8) ,DB). 

(’02) 5 Oudh Cas 18 (25). 

(’79) 5 Cal 363 (375) (DB). 


(’68) 9 Suth W R 285 (285) tDB). 

< ’06) 5 Suth \V R 244 (245) (DB). 

(1864; 1 Suth W ft 59 (60; (DB;. (A mere decla¬ 
ration of necessity is not suliicient to justify a 
purchase from a Hindu widow.) 
i^e ’93) 1893 All W N 163 (163) (DB). (Mere 
statement that a Hindu widow mortgaged family 
property to pay Government revenue is not 
suiLcicnt to show necessity.) 

(’70) 4 Bong L R (AC; 118 (1*30- (DB). (In spite 
of the recitals in the deed showing necessity, 
the issue whether necessity existed was tried.;] 

2. 11916 P C 110 (111) [AIR V 3] : 44 Cal 186: 
43 Ind App 249. 

3. * 1914 P C 38 (40) [AIR V '] : 36 All 137. 

(’69 13 Moo Ind App 209 (225) (P C). 

1939 Cal 387 (390) L AIR V 26" : ILK (1933) 2 
Cal 492 (DB). 

1933 Oudh 535 (53S) [AIR V 20] : 9 Luck 237 
(DB). 

f 1933 Oudh 170 (175) [AIR V 20] : S Luck 533 
(DB;. 

192 
19 

1929 

1927 Mad 890 (892; [AIR V 14~". 

1924 Oudh 49 (52; [AIR V llj. 

1923 Cal 563 (564) AIR V 10" (DR). 

1919 Cal 603 (604, 605 - [AIR V 0^ (DB). 

3 91S Mad 1302 (1303) [AIR V 5j (DB). 

19.7 Mad ol7 (54 7; [AIR V 4. (DR;. 

19.4 Mad 686 (637) AIR V lj [DB). 

1916 Cal 792 (791) [AIR V 3. : 43 Cal (DB). 

4. 1916 P C 110 (HD [AIRY 3]: 44 Cal 186 
(196) : 43 Ind App 249. 


(DB). 

929 Nag 60 (61) [AIR Y 16" : 25 Nag L R 23. 

929 Oudh 422 *423) [AIR V 16] : 4 Luck 279. 

929 Pat 422 (425) [AIR Y 16" : 8 Pat 450 (DB). 
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support thejdeed To hold otherwise would result in deciding that a title becomes weaker as it 

tha ‘ 1 transaction-perfectly honest and legitimate when it took place-would 
ultimately be incapable of justification merely owing to the passage of time.” 

See also the undermentioned cases to the same effect.(o) 


39 Where a third person has a right to receive maintenance, or a 

“ " ‘ ‘ provision for advancement or marriage, from the profits 

■ 5 "" Ul C ‘ l ° of lrnmovea ble property, and such property is transferred 

hp . „ ... , r , 1 . ’ the rlg:ht ma y be enforced against the transferee, 

has notice b [thereof , or if the transfer js gratuitous; but not 

a transferee for consideration and without notice of the right, nor against 
such property in his hands. 

c (* * * * * *, 

a - T l e ,;;? ld , 3 “ W ‘ th th * i ; ,tent ' ou of defeating such right” were omitted bv the Transfer of Pro- 

petty .Amendment) Act, 1929 (XX of 1929), S. 11 . ‘ 01 110 

b. Substitut'd for “of such intention”, ibid 

c. The illustration was omiWd, ibid. The illustration ran as follows: 

1929 All 181 (483) [AIR V 1C] (DIP. 

(’*28) 109 lnd Cas 35 (37) (Cal). 

1927 Lah 629 (630, 631) [AIR V 14] (DB). (This 

rule docs not apply where there is lapse of short 
time, e.g., 12 years.) 

1927 Oudh 566 (567) [AIR V Ml. 

1927 Nag 383 (384) FAIR V 14 ]/' 

1927 Oudh 566 (567) AIR V 14\ 

1926 Mad 692 (693) [AIR V 13] (DB) 

1924 Lah 689 (690) [AIR V ll]. (Sale by widow 
in [899 —Suit by reversioner brought in 1920 — 
Recitals in deed which are clear evidence of 
representations cannot be disregarded.) 

192 4 Oudh -4 9 (52) [AIR V 11]. 

1924 Oudh 162 (163) [AIR V ll], 

LOj All 939 (942, 943) [A!R y d] ; 4G All 656 
>, Jij). (Deed 50 years old —No presumption of 
necessity possible as per circumstances.) 

1923 Cal 575 (577) [AIR V 10] (DB). 

192H Cal 563 ,564) [UR V 10] (DIP. (In this 
(a>e the defendant was in possession of the pro¬ 
perty under a sale held in execution of the 
deen c •obtained on the mortgage executed bv a 
Hindu widow — However, the effect of the 
decree on the question of burdeu of proof was 
not averted to.) 

1923 °udh if 7 (US) [AIR V 10]: 25 Oudh Cas 

•3oo. 

^DB Pat 450 (461> m) [AlU V Q ] : 1 Tat 506 

!q'/> Vn\~ 13 i AIR V : 1 p at 475 (DB). 

1922 All 126 (127) .AIR V 9] (DB). ’ 

ft i- C r S 8 f (888) ( D13) ,Cld) * (However 

t is foi the Court to attach such weight to the 

lecltala as it thinks proper, having regard to 
other circumstances.) 

i921 Oudh 214 (215) [AIR V 8] : 24 Oudh Cas 

1919 Cal 746 (749) [AIR V 6] (DB) 

1919 Mad 685 (686) [AIR V 6] (DID 
1918 Rat 230 (233) [AIR V 5 ] DB) ' 


199 (SB/ 1 469 ' 476) [AIK V 5] : 3 Pat L Jour 
1938 Cal 541 (542) [AIR V 25] (DB) 

19SG Mad 300 (302) [AIR V 25] (DB). (Presump, 
tiens are permissible to fill in the details 
winch have been obliterated by time and it i= 
open to tue Court to assume that the alienation 
was made for necessity so as to be valid even 
though the deed of alienation does not contain 
recitals of such necessity ) 

'jnLTS 2 nd 951 ‘(951, 952) (DB) (Mad). 

(L>eed 40 years old.) 

1937 Mad 274 (278) I AIR V 21] 

1935 Cal 94 (95) [AIR V 22]. (22 years old 

transaction-It cannot bo assumed that after 

, th l!,l,h P r 1 ',i° f thlS tlme ’ 11 ls not possible to 
deneo h ^ CxlsteLlt ' 0 of the debts by evi- 

. 193 f 2 , 11 - 1 ? 99 (1011) [AIR V 21] (DB). 

go ve-ir- 0 j 2 22°^ i AIR V - 1 ]- (Heed more than 

“Original parties dead-Recital in 

quin- )" ,,lplled th,lt vendco >nade proper in- 

1934 Lah 837 (838) FAIR V 

193t Nag 222 (223) [ AIR V 2lf: 31 Nag L Ii 113. 
(Ilie lecitals in the document executed 40 years 

correctness 0 ) “ COgeDt evide »<* of their 

1 (DB).° Udh l70 (l75) [AIR V 20] : 8 Luck 538 

l 933 Pal 900 (904) [AIR V 20]: 60 Cal 1158 (DB) 
iOd^Omlh .35 (538) [Am v 20]: 9 Luck 237 

1931 Nag 147 (148) [AUl V 38], (The older the 

, , . a “;, ft( i' Uou llie o'cater the value of the recitals 1 
1930 Cal 508 (510, 511) [AIR V 17 ] (DB) 

lTmh,‘ ty r CUed , 1D deeument executed by a 

tlon - 7 d r;, and b ° th I mrtleS(le ^- p resum p . 
rebutted ) * 1<?Sal u ^lty, unless 

1930 All 9 (14) [AIR V 17] (DB) 

19.J All 12b (129) [AIR V 16] : 50 All 823 (DB). 
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Illustration 

A, a Hindu, transfers Sultanpur to his sister-in-law B, in lieu of her claim against him for 
maintenance in virtue of his having become entitled to her deceased husband’s property, and 
agrees with her that, if she is dispossessed of Sultanpur, A will transfer to her an equal area 
out of such several other specified villages in his possession as she may elect. A sells the 
specified villages to C, who buys in good faith, without notice of the agreement. B is disposses¬ 
sed of Sultanpur She has no claim on villages transferred to C. 


Synopsis 


la. Analogous law. 

1. History of the section, 

2. Nature of right protected by the section. 

3. Section, if retrospective. 

4. Transfer by executor or administrator. 


5. “Right to receive maintenance.” 

6. Advancement. 

7. Provision for marriage. 

8. Notice. 

I 9. Gratuitous transferee. 


la. Analogous law. S. 28 of the Hindu Adoptions and Maintenance Act 
(1956) makes a provision similar to this section in respect of persons mentioned in 
S. 2 of that Act. It provides : 


\\ lieie a dependent has a right to receive maintenance out of an estate aud such estate cr 
any part thereof is transferred, the right to receive maintenance may be enforced against the 
transferee if the transferee has notice of the right or if the transfer is gratuitous, but not 
against the transferee for consideration and without notice of the rHht ” 


1. History of the section. In Lakshman liamchandra Joshi v. Satyabhama 
Bciijl) decided in 1877, prior to this Act, in which a Hindu widow sued for mainten¬ 
ance her husband s brother (who was the sole surviving member of the husband’s 
family) and the purchaser of the family property from the brother, West J., observed 
that the principle on which such cases should be decided was that if the transferor 
sought to defraud the right of maintenance, and the transferee was a party to such 
fraud , he would not be protected, but that he w T ould be protected if, though he knew 
of the existence of the claim for maintenance, he had purchased the property upon a- 

rational and honest opinion that the sale was one that could be effected without any 
furtherance of wrong. 


Section 89 of the Act, as it originally stood, w r as based upon the principles so 
laid down,(2) the object of the section being, as stated by the Law 7- Commissioners in 
their Report of 1879, to protect innocent purchasers for value.” 


The section ran as follows: 


“ Y\ here a third person has a right to receive maintenance, or a provision for advancement or 
marriage, from the profits of immovable property, and such property is transferred with the 
intention of defeating such right , the right may be enforced against the transferee if he lias- 
notice of such intention , or if the transfer is gratuitous; but not against a transferee for consi¬ 
deration and without notice of the right, nor against such property in his hands.” 


(’ll) 34 Mad 18S (204) (DB). 

(’72) 18 Suth W II 77 (86) (DB). 

Section 39 — Note 1 

1. (’77) 2 Bom 494 (524) (DB). (8 Beng L R 225 
and 25 Suth W R 100, Rel. on.) 

2. 1943 Bom 412 (413) [AIR V 30] : ILR (1943) 
Bom 646 (DB). 

(’ll) 4 Sind L R 278 (280) (DB). (Right of resi¬ 
dence of a Hindu widow is one included in 


general right of maintenance.) 
t (1900) 22 All 326 (329) (DB). 

(’99) 23 Bom 342 (347) (DB). / x 

[Sdf' also (’55) 1955 Ker L T 244 (246) -A HI- 
1955 N U C 1912 (DB). (Under the Hindu 
Law the Hindu widow’s right of maintenance 
is liable to be defeated by a transfer to a pur¬ 
chaser for value even with notice of the claim 
for maintenance unless the transfer was made 
with the intention of defeating the widow s> 
right and the purchaser had notice of such 

intention.)] 



TRANSFER SUBJECT TO RIGHT OF MAINTENANCE 


f S 39 N 1 Pt 5a ] 569* 


liable-™ th ‘ ng3 W6re necessary t0 be established before a transferee could be made 

(1) the transferor must have intended to defeat the right of the third person, 

(2) the transferee should have notice of such intention and not merely of the 

existence of the right.(3) 

This, no doubt, protected bona fide transferees for value, but it failed to give sufficient 
protection to the persons entitled to receive maintenance, etc., aiin raudr “ 
transfers inasmuch as it was extremely difficult to prove in most cases that the trln 
feree had knowledge of the fraudulent intention of the transferor fj) In „ in' t 

the transf&i- ™ lh . *"«"« «** - 

to maintenance etc., and that this object wis ,w q ii V> otect 2^) sons entitled 

whom*provision is made for .^nfenlfTm, " i° e,,tit ! ud to receivo ““"‘enance or'for 
P crt y* The section provides that such ri-ht cinT AS ° f £lo, “ the F ofUs cf an >* immovable pro¬ 
perty, if the transfer has been nmde witlT hr n thc . fcran ^«e of the pro- 

hai nollce of the intention. The Courts lmvo therefore Vw Catl “ 8 V 10 rlght and ‘he transferee 
on the mn of the transferor and also of noli v of tl int‘ 1,r00f of tlie intention 

826, 24 All 160). The illustration lo tl. . "Mention to the transferee. (ILH 22 All 

does not make any reference to the intention of Urn . COnslsU ' ,it wltL the section itself and 

slide to adduce proof of mere intention. As stated in 12 Bo mTit 1 o 7 “ t “ Rl *7'^° “ U 
order to enable such proof to he adduced, a blfa« it , ? ^ 10 ‘ 8 ’ in 

Intention of defeating the rights of persons cntitl ,{ ■ st , 1 “ lVC “ uuouuced bis fraudulent 
have heard him doing so. As it is desirable to to maintenance and the transferee must 

irh°," j revision for advancement ha< been made i n, VeV>0U * " ltxtUd t0 maintenance or for 
is necessary that thc reference to t], . t,-. r . ■ om provident holders of the properly , it 

and the section should be amended accordingly." tl0 " shoold be 0,llitted *«>'«» the section, 

Sec also the undennentioned cases.(5a) 


11 29G (299) (FB). 

I 7 (708) [AIR V 28] (DB). 

I I A r.I /I . 4 ! • 


3. (’82) 4 All 

“iul^LYnv,® US'- 

1932 Bah 141 (142) [AIR V 19] (DB) 

1932 Oudh 40 (42) fAIR V 191 • 7 t i ,rr 
1927 Mad 1092 (1092) [MR V H] (DB) - 

i922 Lah 273 (275) [AIR V 9] : 3 Lah 55 (DB) 

19ioi“on; r 2°lV(22S)lAl^v'^ "°‘ 

1920 Lah 116 (117) [AIR V 71 ' 

1917 Pat 204 (205) [AIR V 4] (DB) 

1916 Pat 252 (254) [AIR V 3] (DB) 

’OH 1 ' n< , Ca ? 11 «l 1,07 l (I>B) (Mad). 

\ 4 Lal L Jour 476 (482, 483) (DB 
(01)24 All 1 60 (163) (DB). 

(1900) 22 All 326 (328) (DB) 

sTo^bVaH, 3 ! 4 {l ] h) - ^rate posses¬ 

ion by a Hindu widow of joint family estate is 

pertv in'hcr TiT f ° f •*“* iVthe^! 

« V? ght of maintenance.) 

( °3) 6 Mad 130 (135) (DB). 


<’ 10 > 8 Ind Cas 1057 (1057) (Bom). 

5. 1917 PCS (13) [AIR y 34 c 2] • ILK no m 

208 ( A/-f :IUl( P ° )A11 ^ 78ludApp 

11 !lljd sale of all property which 

was available for payment of maintenance — Pur- 
ebaser aware of this fact and of tire circun - 

° f , the f ? r " lly_It "' ould be fair to bold 

r slit to “ "'° Uld be sub J' ect ‘° widow’s 

right to. maintenance even -assuming that un- 

amended S. 39 applied.) 

1926 Cal 1068 (1068, 1069) [AIR V 13' (DB) 

1926 Sind 18 (18) [AIR V 13] (DB). 

5 * Pat 7 1 (75) [A I KVfO C 17 • 4" p a t 

3 G 0 . (Section 39 is intended to protect per-ons 
N ho are cnt'Ued to receive maintenance from 

piotits of immovable property.) 

1957 Andh Pra 598 (600) [A I B V 44 C 1971 
( e ? t,on ; 19 protects the right of the widow tr 

maintenance from her husband’s sh ire if V? 

fa.n,]y property against improvidet aHemu^nl 
b\ the surviving coparceners.) 

1949 Pat 466 (468) [AIR V 36 C 137] ; 28 Pat 
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The section has been amended by the omission of the words ‘‘with the intention of 
defeating such right” after the words “is transferred” and by the substitution of the 
word “thereof” for the words “of such intention” after the word “notice.” It is not 
therefore necessary under the present section to prove an intention to defeat the right 
of the third person. A proof of bare notice of the existence of such right is sufficient.^) 
(See also Note 8). 

On the omission of the illustration which occurred underneath the old section 
the Select Committee in their Report say : 

“Clause 3 0 (now clause 11) — We have thought it desirable to omit the illustration to S. 39 
instead of amending it. Even as amended by the omission of the words bona fide the illustra¬ 
tion might have been misleading.” 

2. Nature of right protected by the section. — The right protected by the 
section is a right to receive maintenance, etc., “ from the profits of immovable 
property.” (See also Note 5). These words show that the property itself is not 
made security for the payment of the maintenance, etc., and is therefore not charged 
with such payment. In other words, the right referred to in the section is one which 
falls short of a cliarge{ 1) and consequently the section has no application to the 
enforcement of charges against transferees of the property charged.(2) That subject is 
dealt with in S. 100 though in terms somewhat similar to this section. 

Before applying the section, however, the nature of the right to be enforced 
should be clearly fixed.(8) Where, for example, property is sold in discharge of debts 
in respect of which the creditors could have had the property sold through Court f ree 
of the right of maintenance , this section would not enable the person entitled to main, 
tenance to proceed against the property in the hands of the transferee even if he had 
notice of the maintenance right.(4) In other words, where*the transfer \sbinding on the 
person entitled to maintenance, etc., according to the law applicable to him, he cannot 
proceed under this section against the transferee, whether or not such transferee has 
notice of his right.(o) 


336 (DBb (Section 39 has been enacted to 
effectually protect the right of the widow to 
her maintenance.) 

6 . 19IS Mad 208 (212) [AIR V 35 C 106] : I L It 
(19d8) Mad 335 (DI3). (Effect of amendment is 
not to create a charge where none existed pre¬ 
viously.) 

1945 Rom 34 (35) [AIR V 32] : I L R (1945) Rom 
649. (Rut the section does not create any new 
right in favour of any person.) 

1944 Bom 50 (57) [AIR V 31] (DR). 

1943 Rom 412 (413) [A I R V 30] : ILR (1943) 
Rom 846 (DR). 

1943 Bom 187 (190) [AIR V 30]. 

Section 39 — Note 2 

1. 1951 All 141 (146) [AIR V 38 C 16] : ILR 
(1953) 1 All 284 (FR). 

f 1940 Nag 163 (165) [A I R V 27] : ILR (1941) 
Nag 513 (DB). 

1933 Oudh 76 (78) [AIR V 20] (DB). 

■2. See the Report of the Second Law Commis¬ 
sion, 1S79, printed on page 68 (71), where the 
Commissioners say that they had framed this 
section to provide for cases “where a third per¬ 
son has a right to receive maintenance from 


the profits of immovable property and such 
right does not amount to a charge.” 

Also see the following cases : 

1951 All 141 (146) [AIR V 38 C 16] : ILR (1953) 
All 284 (FB). 

1929 Oudh 316 (318) [A I R V 16] : 5 Luck 1/2 
(DB). (Overruled on another point by AIR 
1943 Oudh 354 (FR)). 

(’06) 28 All 655 (657) 

(’06) 4 Cal L Jour 476 (479, 4S0) (DR). 

(’99) 27 Cal 194 (196) (DR). 

3. 1915 Mad 464 (466) [AIR V 2] (DB). 

4. 1934 Sind 14 (16) [AIR V 21] : 27 Sind L B 


2g9 

1915 Mad 464 (470, 471) [AIR V 2] (DB). 

5. 1955 Mad 571 (574) [(S) A I R V 42 C 166]. 

(Transferee can discharge himself of obligation 

to maintain a widow by showing that he has 

applied the property for family purposes having 
priority over the widow’s claim for mainten¬ 


ance.) , . , 

’82) 4 All 296 (300) (FB). (Transfer of property 

to satisfy a claim for which property is liable 

under Hindu law and which claim under hat 

law takes precedence of a claim of mainten¬ 


ance.) 
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cased> 3 ;w C fi 0n ’ if f . retros Pf cti t ve -- It has been held in the undermentioned 

2 “** * he section is not retrospective in operation, and that the section applic¬ 
able to a transfer made before the amendment came into force, would be the old 
section. A contrary view has, however, been taken in the undermentioned case.(2) In 
Dan Iutei v Sarla Den A 3) their Lordships of the Privy Council have held that the 
amended section would apply to a suit brought after the amendment even thou-dr the 

transfer was made before the amendment came into force. In view of this decision the 
fo rmer view is, it is s ubmitted, not correct. 8 “ C 6 

1948 Mad 208 (211, 212) (AIR V 85 C 10G] : ILR 
(1918) Mad 335 (OB). (An alienation made for pur¬ 
pose which would have precedence over the widow’s 
claim foi maintenance would in the absence of 
any charge created bind the widow and her 
ilglit to have her maintenance charged upon an 
appropriate portion of the family estate can be 
enforced only ciibject to such alienation ) 

]9-|5 Bom 34 t35) [ AI R V 32] :ILli (1946) Bom 
04 J (.Joint Hindu family-Family property sold 
for legal necessity—Sale proceeds greater* than 
amount required for legal necessity - Right of 
female members to maintenance and marriage 
expen.-es though not a mere personal right 

* ‘ ,mes Vj end and cannot be enforced against 
the property transferred ) 

194‘ ]io,„ so (87) [Am V 31] (DR). (Under 

Hindu law debts contracted by a Hindu take 
precedence over the right of maintenance of his 
NMie or infant child. Hence a purchaser of pro¬ 
perty sold to discharge the debts of a husband 
acquires a good title against a wife who seeks 

V J cbai ' 3 ° w ; th her maintenance unless this 

v iJ )e t n , U r T ly done * 1931 Hali 718 [AIR 
> loj, I\el. on.) L 

1943 boiii 412 1-114) [AIR V 30], (Right of an 

unsecured creditor of the husband takes 

precedence over the claim of the widow for 

inamtenanee - S. 30 is not intended to alter 
the law m this respect.) 

19 ?q Sl , U J 1 , 14 . (15 ’ 17 > L A 1 P v 21 ] : 27 Sind L 1 ! 

the family.)‘ Q ° f debts binding on 

'dn ) . i, L f il1 4 J° ( 475) ' ( ' Sale in discharge cf debts 
uuc in family business ) 

193;; Lah 901(904) [AIR V 20]: 15Lah 9 (DB). (Do.) 

oil nuf i 91 ;, (4<J7) [AIR V 20] (Mortgage 

a to i y ! ,r , OI, f ty b * v sons “No evidence 
V bage debt beln 8 lor benefit of family 

token t 1 ,e , L ^ S,l, r V Purpose-Mortgage must be 
token u, nave been made subject to right of 
maintenance of mother.) 

1932 Lah 141 (142) [AIK V 191 (DR). (Do ) 

, (DB) Lft !‘lV 1 . 8 l! 71 h’ 7l9) M I,i . V 181 : 18 Lab <1 

n«chitv.) arS ° dGljtS Incurred Or family 

tsil 7 ( i U8) , [A f ni V 17] : 10 Lal > ™6 

StnuhO “ f t -nof debts binding on 

1927 Mad 502 (503) (AIR V 14]. (Do.) 

i927 Mad 1092 (1093) [AIR V 141 (Family debts 

ance wl C i C ? e i nee ° f “ ' vldo "’'1 ri K lu to nminten- 

(•04) *7 m "°‘ ri P ened lnt0 a charge.) 

in dii 1 ' ld , 45 < 50 > ( DB >- (Execution sale 
discharge of decree debt against husband of 


woman claiming maintenance.) 

11930 Mad 824 (829) [A I R V 17] ; 54 Mad 132 
(DB). (Do.) 

1932 Oiidh 40 (13) [AIR V 19] : 7 Luck 411 (DB). 
(Do.) 

192H Luh 528 (528) [AIR V 1G]; 10 Lah 263 (DB). 
(Suit by wife of absconder for purpose of re¬ 
moving attachment of his property under Ss. 87 
and 88 , Criminal P. C. — Held, attachment 
prevails over her right of maintenance.) 

( d ,*^ nd H H 278(280). (Alienation made for 
the cllxhaige of family debts or to satisfy 
claims enforceable against the whole family ) 
(’84) 11 Cal 1U2 (106) (DB). (Sale in execution of 
a decree for arrears of maintenance of another 
person due from the family.) 

(■83) 5 All 307 (309) (DB). ((lift made by hus¬ 
band in consideration of bis debts beiiw dis¬ 
charged by the creditors ) ° 

f( 76) 1 Cal 305 (377) (DB). (Sale to discharge 

debts of husband of woman claiming mainten¬ 
ance.) 

[&«; 194 ? PC 8 (14) [AIR V 34]: ILR (1947) Kar 
U J C) 25 : ILR (1946) All 750 : 73 Ind App 208 
192/ Lab 883 (883) [AIR V 14], (Debts con- 
tracted by a Hindu takes precedence over the 
right of maintenance of liis widow )1 
e «,\o 1949 Nag 1 ( 3 ) [A 1 R V 20], (Compro¬ 
mise making maintenance to widow a charge 
on family property - Property sold for arrears 
ot maintenance, not subject to charge — 
Property is not liable for future maintenance), 
ltl/, Bom 187 (190) I AIR v 30j. (Widow can 
enforce her right of maintenance from property 

alienated unless same was alienated for le-al 
necessity.) ° 

(’SO) 5 Bom 99 (109). (Widow’s claim for main- 
tenance ranks next to the family debts.)] 

Section 39 — Note 3 

1.1934 Sind 14 (16) [AIR V 21]: 27 Sind LR->$9. 

L ^e (li so 1941 Mad 707 (708) [AIR V 28] (DB). 

(Question raised but not decided.)] 

2 1943 Bom 187 (190) [AIR V 30], (In a suit 

after the amendment by a daimant to mainte- 

nance cbaDeng'ng the validity of an alienation 

not d ..m f f| th? llmendment - ‘he plaintiff need 
not piove the intention of defeating the right 

of maintenance but only that the purchaser 
hud notice of that right.) 

3 1947 PCS (13) [AIR V 34 C 2] : ILR (19474 

Lar(I'C) 25:ILR (1940) All 756:73 Ind App 208 

l^ee also ( oul 1955 Ker L T 244 (*-> 47 ) (Dm i 
made applicable to the State from ^ 95 ] 
while suit was pending -Held this could not 
allcct lights of parties already existing.)] 
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4. Transfer by executor or administrator. — Section 307 of the Indian 
Succession Act, 1925 (old S. 90 of the Probate and Administration Act, 1881, as. 
amended by S. 14 of Act VI of 1890) which entitles the executor or administrator, as 
the case may be, to dispose of the property of the deceased person, does not, in any 
way, supersede the provisions of this section. A transfer, therefore, by the executor or 
administrator will be subject, as in other cases, to the provisions of this section.(l) 


5. Right to receive maintenance.” Under the Hindu law certain i^ersons 

are entitled to maintenance from others by reason merely of their personal relation¬ 
ship. Thus, a wife, a minor son, an unmarried daughter and the aged parents of a 
Hindu are entitled to be maintained by him irrespective of the possession of any 
property. It has been held in the following cases(l) that in the case of these persons 
it cannot be said that they have got a right to receive maintenance “from the profits of 
immovable property” within the meaning of this section. Hence the section will not 
apply in such cases so as to protect their right of maintenance. A contrary view has 
been taken in the undermentioned case(la) that though the maintenance of the wife 
is a legal and imperative duty of a Hindu husband independently of his possession of any 
property, this does not mean that she has no right to be maintained out of his property 
if he possesses any; and, therefore, it must be held that she has got a right to receive 
maintenance “from the profits of immovable property” of the husband within the 
meaning of this section. Other persons are entitled to maintenance only out of the 
property belonging to the family in the hands of the person from whom such main¬ 
tenance is claimed. Thus, the widow of a coparcener is entitled to maintenance from 
out of the family property in the hands of the coparceners.(lal) This right, however, is 
not a charge on the family property within the meaning of S. 100,(laa) though it may 


Section 39 — Note 4 

1. (’99) 23 Bom 342 (348) (DB). 

Section 39 — Note 5 

1. 1963 Pat 74(75) [AIR V 50 C 171: 42 Tat S60. 
19i7 Mad 376 (377) I AIK V 34 C 197]. 

la. 194 4 Bom 50 (57) [AIR V 31] (DB). (A 
Hindu wife has a right of maintenance not 
only from her husband personally but also out 
of his property, and for that purpose she can 
pursue the property even in the hands of a 
stranger who has purchased it with notice of her 
claim.) 

lal. (’88) 15 Cal 292 (307) (SB). 

(’82) 4 All 296 (V99) (FB). 

1962 Mys 207 (208) [AIR V 49 C 69 j : ILR (M 62) 
Mvs 150. (AIR 3 944 Bom 50 and 1956 Andh 
W R 1021 ; AIR 1P59 Andh Pra 7i0 and (li 58) 
1 Andh W R 46; AIR 1957 Andh Pra 396 and 
AIR 1960 Mad 42, Rel. on; (1947) l Mad L J 
329 : AIR 1947 Mad 376, held wrongly decided.) 
1958 Andh Pra 396 (401) [AIR V 45 CTl6] : ILR 
(1958) Andh Pra l (DB). 

1957 Andh Pra 7l0 (713) [AIR V 44 C 227b 
1953 Orissa 25 (30) [AIR V 40 C *4] : ILR (J 952) 
Cut 451. (Section 39 recognizes the right to 
receive maintenance out of the property of the 
husband.) 

1957 Andh Pra 598(600) [AIR V 44 C 197]. 

1953 Orissa 25 (30) [AIR V 40 C 14] : ILR (1952) 
Cut 451. 

1944 Bom 50 (52) fAIR V 31]. 


i sa. 1965 Andh Pra 367 (371) [AIR V 52 C 89]. 
(Does not create any right or interest in pro¬ 
perty on ground of maintenance.) 

3957 Andh Pra 710 (-13) [AIR V 44 C 2271 
1957 Andh Pra 598 (*00) [AIR V *4 C 197]. 
(Where there are two estates liable for her 
maintenance, her deceased husband’s separate 
property which she inherited as bis heir and 
his interest in joint family property which 
passed by survivorship to the other coparceners, 
there is no reason in justice or equity tor com¬ 
pelling the widow to pay herself her main¬ 
tenance out of the separate property of her 
deceased husband exonerating his share- of the 
joint family lands from liability. There is no 
reason for holding that the separate property of 
the husband is the primary fund f< r payment 
of her maintenance and his share of the joint 
family property is only secondarily liable.) 

1956 Nag 138 (144) [Alii V 43 C 49] : ILR (1956} 
Nag 181 (DB). 

(’55) 1955 Ker L Tim 244 (246) (DB). 

1955 Mad ; 71 (574) [AIR V 42 C 166 .,. 

1951 All 141 (146) [AIR V 38 C 16] : ILK (19o3) 


11 284 (FB). 

Mad 20S (211, 212) [AIR V 35] : ILR (1 9J S> 
1 335 (DB). (Right of Hindu widow to be 
ntained out of the family property ^ not a 
rge till it is created a charge by agreement 
lecree of Court -The amendment of S. 39 m 
1 was not intended to create charge where 

e existed previously.) 
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te made a charge by a decree of Court or by agreement.® As has been seen already in 

Note 2 where it is made a charge, the enforcement of the right is not governed by this 
section.(B) 

The enforcement of the right to maintenance does not depend upon the question 

whether there exists any property other than the one transferred from which provision 
for maintenance can be made.(4) 

A widow s maintenance is payable in the first instance, from the profits of the 

lohole of her husband’s immovable property and therefore if a purchaser has notice of 

the existence of the widow, the burden is upon him to see that her claims are discharged 
before he purchases the property.(4a) ° 

A right of residence under the Hindu law is a part of the right of mainten¬ 
ance, (a) and will be g overned by the same principles as to enforceability as that of n. 

i n a ‘ i i ▼ .. i ~ ^— - 


, R °™ 412 (41S > t AIR V 3 °J : ILR (19131 Bom 
o4t> (DID. 

7934 Pat 99 (102) [AIR V 21] : 12 Pat S69 (RB) 
t 1932 Cal 451 (454) [AIR V 19 (Dll). (It only 
creates, if it does, an obligation annexed to the 
ownership of immovable) property.) 

° T udh 4() ( 42 > v 19] *• 7 Luck ’ill (DB). 
\ 9 nm L ? T b 114 * 118 ) LAIR V 17] : 10 Lull 706 
U>n)- (In respect of maintenance there is no 
difference between widow and mother ) 

1927 Mud 1092 (1092) [AIR V lil 
1926 Oudh 338 (340) [AIR V 13] : 1 Luck 318. 
(night of Hindu widow is not charge on pro¬ 
perty and hence she cannot retain possession in 
lieu of maintenance.) 

l , 924 .. Pa ' 079 ( 682 ) [AIR V 11] : 4 Pat 73 (DB). 

(Obiter.) ’ 

1920 Lali 116 (117) [AIR V 71. 

1918 Mad 668 (668) [AIR V 5 ] (DB) 

\ 10) 8 Inu Cas 1057 (1057) (Bom). 

( 02) 27 Mad 45 (49) (> B). 

(’01) 24 All 160 (1614) (DB). 

(’94; 17 Mad 268 (270) (1)B). 

(’H3) 5 All 867 (869) (DB). 

<’88) 9 Cal 535 (555) (DB). 

(’88) 6 Mad 180 (185) (DB). 
f (’76) 1 Cal 865 (870) (DB). 

*b75) 12 Bom H C R 69 (77, 78) (DBA 
< n4) 2(1 Snth W R 126 (126) (DB). 

{ 72) 17 Suth W It 488n (483n). 

[Ste ah" 1918 Pat 296 (296) [AIR V 5 ] (DB) 

{W here it is alleged that a transfer of im¬ 
partible property is subject to the right of 
maintenance of the younger members of the 
11,111 « o. the transferor the allegation must be 
supported by proof of a custom to that effect 
existent in the family.) 

[But see 1917 Pat 204 (205) 'AIR V 4 I (DB) 

(W bother S. 89 applies to case of maintenance 
because it is a charge.) 

(’71) 15 Suth W it 268 (263) (DB). 

\’7l) 7 Mad H C It 226 (228) (DB) 

(’97) 2 Agra 42 (43) J.DB). (Widow’s right of 
maintenance is a charge on the property for¬ 
ming her deceased husband’s estate.) 

( 67) 4 Bom H C£R (AC) 73 (74) (DB).] 

3 207 , (208) [AIK V 49 C 69] : I L It 
<1->M Mys 150. (Persons having right of main- 
tenance independently of the provisions of 


Hindu Adoptions and Maintenance Act (1956) 
under this section—Right to have a charge on 
property is not affected by S. 27 of Hindu Adop¬ 
tions and Maintenance Act.) 

1957 Audh Pra 710 (718) [AIR V 44 C *>*>7] 

1950 Nag 138 (144) [AIR V 43 C 49] : ILR (1956) 
Nag )8l. ' 

(’55) ; 1^55 Ker L T 244 (246) : AIR 1955 N U C 

1955 Mad 571 (574) [AIR V 42 C 1661. 

1943 Cal 227 (232) [AIR V 30]. 

1920 Brm 219 (220) [AIR V T. 

(’96) 6 Mad L Jour 147 (148) iPB^ 

(’86) 1 C P L R 33 (36). 

(’83) 7 Bern 225 (228) : 1883 Bom P J 48 (DB) 

( 83j 9 Cal 535 (555) (DB). V 

t(’83) 6 Mad 83 (86) (DB). 

(1873) 20 Suth W It 126 (126) (DB) 

m' , /nm 32 / A11 361 (362) [ AIR V 19 ] : 54 Ah 
4/ “. ( A . simple money decree-holder 

against the rights of joint Hindu family 
cannot dispossess the.widow in possession of 
pcitlou of estate in lieu of maintenance.) 
bee also S. 27 of Hindu Adoptions and Main¬ 
tenance Act (1956) which provides :— “A 
dependant s claim for maintenance under 
this Act shall not be a charge on the estate of 
the deceased or any portion thereof unless one 
has been created by the will cf the deceased, 
b\ a decree of Court, by agreement between 
the dependant and the owner of the estate or 
portion, or otherwise.” 

3 195 l All 141 (14 6) [AIR V 38 C 16] • ILR 
(1903) 1 All 284 (FB). (Section 39 does not 
apply to a charge created by a decree.) 
bee cases cited in Note 2. 

4- (’99) 23 Bom 342 (347) (DB). (2 Bom 494, 
Rel. on.) 

i(’83) 7 Bom 282 (286) (DB). (Purchaser of a 
house taking it with full knowledge that a 
widow is residing and being maintained in it— 
buch purchaser cannot ask for summary evic¬ 
tion of the widow from the house even though 
there may be other property out of which her 
maintenance cun be derived.) 

limn 646 (DB) 412 ^ ^ V ^ ILR < 1943 ' 

5. 1932 Sind 162 (163) : 26 Sind L R 269 (DB) 
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right of maintenance. Thus, it can be enforced under this section against the transferee 
having notice of the right. But it cannot be enforced against the transferee, whether 
vitli or without notice of the right, if the transfer is binding on the interest of the 
person claiming the right under the Hindu law. Thus, the right of residence of a 

widow cannot be enforced against a transferee where the alienation was made by her 

husband,(G) or was made to meet the debts of her husband,(7) or to meet debts incurred 
for family necessity.(8) 

The right of residence un lor the Hindu law is a right merely to a provision for 

residence and not a right to reside in a particular house; hence as long as the person 

having the right of residence is provided with a residence, she cannot proceed against 

the transferee of the property in which she had resided. It will be only if no other 

place suitable tor residence can be provided that she can proceed against the* 
transferee.(9) 

It has been held that the right to receive maintenance about which this section 
speaks is not only the right to receive maintenance in the first instance but also the 
right to receive enhanced maintenance which may be claimed if there is a material 
change of circumstances.(10) 

After the passing of the Hindu Adoptions and Maintenance Act, 1956 the right 
of Hindu to receive maintenance is governed by the provisions of that Act. Under 
fe. 2b of that Act, which is similar to this section, the right to enforce the claim for 
maintenance against a gratuitous transferee or transferee with notice of the claim is 
given only to dependents entitled to maintenance under S. 22 of whom a Hindu wife is 
not one. But S. 28 of that Act does not in any way affect this section in its application 
to a Hindu wife in respect of her maintenance and hence she is entitled to invoke this 
section for following her husband’s property in the hands of his transferee for enforcing 
her claim.(ll) 


1929 Sind 102 (105, 106) [AIR V 16]. 

1926 Sind 135 (135, 136) [AIR V 13] (DB). 

*(’ll) 4 Sind L Ii 278 (280) (DB). (Widow’s 
residence in an ancestral house or apart thereof 
does not imply a right of possession of the 
same.) 

(’10) 8 Ind Cas 1057 (1058) (Bom). 

6 . (’ll) 9 Ind Cas 524 525) (DB) (Mad). (Gift 
of dwelling house to junior wife by husband — 
Senior wife cannot contend that the gift is sub¬ 
ject to her right of residence.) 

(’87) 1887 All W N 279 (279) (DIi). (Mortgage of 
joint family house by husband — Mortgagee 
purchasing it in execution of his mortgage 
decree—Suit for ejectment against widow claim¬ 
ing right of residence in it, held, maintainable.) 
(’86) 1886 Bom P J 252 (DB). 

(’78-80) 2 All 141 (142) (DB). (Mortgage of family 
dwelling house by husband —In a suit brought 
by the mortgagee after the husband’s death to 
enforce the mortgage, the widow cannot object 
on the ground that she has a right of residence 
in it.) 

7. 1931 Lah 718 (718) [AIR V 18] : 13 Lah 41. 

920 Mad 106 (107, 108) [AIR V 7] : 43 Mad 635 
(DB). (Unmarried sister can resist the posses¬ 
sion of the house by auction-purchaser if the 
debt was not for family.necessity and until 


suitable arrangement is made for her residence.) 
(’04) 27 Mad 4 > (50) (DB). 

[Sep. also (’07) 1907 Pun Re No. 86, p. J5S (161, 
(DB).] / x 

[But see (’83) 1883 Pun Re No. 84, p. 266 (268). 
(Maintenance of wife—Sale of house by hus¬ 
band for purposes not binding on family 
Wife entitled to retain possession against pur¬ 
chaser where it is necessary for her mainte- 
tcnance and residence.)] 

8. 1920 Lah 135 (135, 136) [AIR V 7]. 

(’89) 12 Mad 260 (267) (FB). 

[See also (’88) 18S8 Pun Re No. 112, p. 313 (314 ). 
(Alienation by sous for expenses of marriage* 
of one of the sons-Not such family necessity 
as would override the widow’s right oi resi¬ 
dence.)] 

9. f(’22) 69 Ind Cas 602 (607) (Pesh). U’nus that 
none of the other houses are suitable for her 
residence is on the widow.) 

(’10) 1910 Pun Re No. 102 (DB). 

(’72) 4 N W P H C R 153 (154) (DB). 

10. 1964 Mys 265 (267) [AIR V 51 C 66;. ^ _ 

1 1. 1967 Mad 457 (458, 459) [AIR 54 C U s -; 
ILR (1966) 2 Mad 164. (Hindu wne claiming 

charge for maintenance against property trans¬ 
ferred by husband— Extent to which chai D e ca 
be allowed.) 
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, 6 ;, Adv f nc ^ ment - - An advancement is a gift of money or property to the 
wife by the husband or to a child by a parent to enable the donee to anticipate the in. 
hentance to he extent of the gift. It is frequently made to persons before they become 
entitled to but who are presumably entitled or have a vested or contingent interest in an 
state or legacy.(l) The “provision for advancement” referred to in the section 
seems to refer to an advancement of the nature above stated. In India, there is no 
piesumption of intended advancement, when a property is purchased in ti - 
.he wife the child W) B„. .ho„ B h th.ee „ r h.LU %£££ h ZLl 

fact. (2a) he re the property is purchased by a person in the name of his wife 01 . n 

a gift of the property to her or him, the onus is on her or him to prove such 1 ^ 

txjz'ss, 

of such property. ° * oU1 *°hs tiansferees 

8. Notice.—The right of the third person to receive maintenance ah- , 
this section can be enforced against a transferee for consideration onlv f he ^ 
.jj.ch r.gl,Ml.. ) It h., h..„ ],.!,! that . mera ti , e 

1. (18S6) 55 L T 554 ^556), A^ram y. Aldrige. (M®90) [1 Vbvw C 43 ] . ILR 

2. 1921 P C 56 (57) [AIK V 8l ■ 48 Cal *60 ■ 47 (1952) M - v » 90 - ‘ v 10 C 43 j .ILK 

Ind App 275. U V • 48 Cal 260 . 47 1952 Pat 61 (65) [AIK V 39] ■ 30 Pat 1197 

1959 Mttdh Fra 359 (364) [AIR V 46 C 1231 • IT R perty Purchased in joint names of 1,,, h i 
1959) Madh Pra 256. '(ke presumptio^o/ad* ^iT —ibu.ing 

vancement or gift in favour of the child or wife a «‘Ueut position and no motive for »S 

Indian exten ^<l to Muhammadans in a"«nM™nt t 3 n 4!fe.r~ TranS * etion heUi ^ 

C56) 60 Cal W N 886 (890, 891). (There is no 3 - 19 “ 9 Madli Fra 359 (364) [AIR vis r , 
presumption that when a property stands in IUt U 9 59) Madh Fra 256. (KunleT, of 1 

the name of a female the Court will imme intention of advancement is ! ? Proving 

dlately come to the cone usion without anv asserts it though very little evi.l P \°“ wla0 

f° »“ts:rs;c"“ '™'°*“• ““ 

rSTAwa? a i. Jztzz.- c, 7 , 

coino fiom iho husband.) Edn., 19JO, S. 304 qt “ n( u haw, 9th 

1954 Mad 987 (990) [A I R V 41 C 342] (It can- o. 

not be presumed that the properties Vurchase t , in „„ i5eCtlon 39 - Note 8 

the name of wife and of two children were m- 1 , 1964 M -Vs 265 (267) FAIR V 61 r eel 

purchased for the benefit of the wile and her ^'tf^d maintenance - ell 

19o3 Hyd 77 (78) [AIR V 40 C 35; ■ I L R (i953) rl « bt -) ' L =•> liavug notice of 

Hyd 165 (DR). ' U (19j3 > 1963 Fat 74 (7.5) f.\ I R v , n r 171 , 

(’52) 54 Funj L R 193 (197). (The onus to prove, that the defoml = . Pat 8C0 - 

1951 Oii.sa 22 (25) [AIK V 38 C 91- I[]j ( 1950 , hlul ,! ° t,( ’ e of ‘He plaintiff’s right t ? lnsfe !' ee 
Cut 164 (Dll). (The presumption if' led^oTTt th ° pIai "^ ^ t! 7Z° 

- proof V °cf tr!!r'c u r,an^ It to' 

Sec^:r^r°! rrt ou8h ihe 

Xniv ' Com(m)[A1U vC7 »3'<“>■ 1 S£M gill. 'S^ t! **• of 

aoilc 'c ol trans- 
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•tenance is not enough. What the section contemplates is a claim based on the right to 
receive maintenance and notice of such claim.(la) It is submitted that this view is not 
sound. As to what “constitutes notice,” see section.(3) 

A executed a mortgage of certain properties to B on 19th May 1930. Subse¬ 
quent thereto X , a married daughter of A , filed a suit against A for maintenance. 
Pending the suit B sued upon his mortgage, obtained a decree, and in execution thereof 
brought the properties to sale and purchased them himself in Court auction. X who 
had obtained a decree prior to the Court sale attached the properties. B objected to 
the attachment and on dismissal of the objection, sued for declaration of his title to the 
properties. It was held that B had, as a matter of fact, no notice of the decree for 
maintenance, that as under Hindu law a married daughter ordinarily is not entitled to 
maintenance he could not be presumed to have notice of her right and that his 
purchase was not subject to Xs right of maintenance.(l) 

Where a widow deliberately lived awav from the house of her deceased husband 
and, in collusion with her son refrained from giving the purchaser notice of her right of 
residence in the house, it was held that the purchaser must be excused if he thought 
that she had foregone her right which, therefore, could not be enforced against him.(2) 
Where, in a suit, a widow claimed proprietary right in the property left by her 
husband but failed, a transferee of the same property, from her son, was held not 
bound by her right of maintenance inasmuch as, by the transfer, he got the rights and 
interests of the son in the property and was justified in believing that no claim for 
maintenance would be brought against the property, the proprietary title relied on by 
the widow being wholly inconsistent with her claim to maintenance.(3) 

Where a Hindu widow has a right of residence in the family house and she is 
residing in it, a purchaser of the property may be presumed to have notice of the fact, 
and therefore of her right. It is for the purchaser, in such a case, to show that the 
transfer was binding on the widow.(4) 

Where property was gifted to a person with a condition that the income of half 
the property was to be given for the maintenance of another person during his lifetime 
and the donee sold the entire property, it was held that the transferee must have had 
notice of the condition which was contained in the deed of gift.(5) 

9. Gratuitous transferee. - The right of third person under this section may 
be enforced against a gratuitous transferee irrespective of the question whether he had 
notice of the right or not.(l) 


feree’s intention to defeat right not necessary. 
A lit 1947 Mad 376, Dissented from.) 

195S Andh Pra 396 (401) [A I R V 45 C 116] : 
I Lit (1958) Andh Pra 1. 

1919 Pat 466 (468) [A I It V 36 C 137] : 28 Pat 
336 (DB). 

1939 Cal 655 (656) [AIR V 26] (DB). 

1916 Mad 102 (110) [AIR V 3] (DB). (Moitgagee 
of grant of Dasabandham due* can enforce it 
against purchaser with notice from grantor.) 
[See also (’57) 59 Punj L R 15 (17). Scope of— 
Maintenance decree in favour of wife—Charge 
on husband’s land — Gift of land — Donee 
having notice of maintenance claims — Land 
can be sold in execution — Separate suit not 
necessary.)] 

,1a. 1947 Mad 376 (377) [AIR V 34 C 197]. 


1. 1939 Cal 655 (656) [AIR V 26] (DB). 

2. 1930 Bom 47 (48) [AIR V 26]. 

3. (’69) 1NWP1ICR 275 (276) (DB). 

4. 1937 Mad 193 (194) [AIR V 24]. 

5. (’12) 34 All 478 (480, 481) (DB). 


Section 39 — Note 9 

1963 Pat 74 (75) [A I R V 50 C 17] : 42 Pat 

> Mys 207 (208) [AIR V 49 C 69]: ILR (1962) 

e also (’57) 59 Punj LR 15 (17). (Mainten¬ 
se decree in favour cf wife Charge on hu=>- 
id’s land - Gift of land-Donee having also 
lice of maintenance claim -Land can be sold 

execution.)] 
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40. Where, for the more beneficial enjoyment of his own immoveable 
urden of obligation property, a third person has, independently of any 
m p °sing restriction on inte rest in the immoveable property of another or of any 

easement thereon, a right to restrain the enjoyment a [ in 
a particular manner of the latter property], or 

4 or Of obligation annexed where a third person is entitled to the benefit of 

to ownership but not an obligation arising out of contract and annexed to 
amounting to interest or the ownership of immoveable property, but not 

ea3emeUt amounting to an interest therein or easement thereon, 

such right or obligation may be enforced against a transferee with 
notice thereof or a gratuitous transferee of the property affected thereby, but 

not against a transferee for consideration and without notice cf the right or 

-obligation, nor against such property in his hands. 

Illustration. 

A contract to sell Sultanpur to B. While the contract is still in force he sells Sultannur to 
^ 110 h j 3 notlce of the contract * Ji enforce the contract against C to the same extent as 

a ' S ttnr Htfd / 0r V « th0 lat ‘, er pr °P crt - v or t0 co,npel its enjoyment in a particular manner ” bv 
thu Transfer of Property (Amendment) Act, 19*29 (XX of 1929), S. 12. 


16. 


17. 


Synopsis 

1. Principles underlying the section. 

2. For the more beneficial enjoyment of his 
own immovable property.” 

3. Independently of any interest in the 
immovable property.” 

-4. “Or easement thereon.” 

5. Right to restrain the enjoyment.” 

6. Negative or restrictive covenant—Test. 

7. Second paragraph of the section. 

8. Contract for the sale of immovable pro¬ 

perty. 

9. Contract to pay maintenance. 

10. Contract for pre-emption. 

11. Contract to give a mortgage. 

12. Contract to pay zarichaharam. 

13. Contract to grant a lease. 


22 . 

23. 


24. 

25. 

26. 


14. Contract to pay land revenue or debt 

on land of another. 

15. Miscellaneous. 

Covenants and the rule against per¬ 
petuities. p 

Transferee with notice. 

18. “Transferee.” 

19. Second transferee from bona fide first 

transferee. 

20. Transfers by operation of law. 

21. Contract for sale prior to attachment 

£>ale after attachment —Validity. 

Injunction does not run with land. 

Acquiescence in breach of restrictive 
covenant. uve 

Covenant for title. 

Covenants between landlord and tenant 
Covenants in building schemes. 


C .°' llmct * ve " * "o d ugh y u may'havo^ reference to properly ^btndm 0 T * 

between the parties thereto and their nrivies It i, J 1 , , ,ng onl >’ as 

against th,d persons into whose ban,/the 

■any otber^af^t^^ if ifc 18 valid, is, like 

deSr.-e,l\!oi, < ! andTneSo"^ 

V 49].) 


Section 40 — Note 1 

a. 1958 Pat 167 (109) [All! V 45 C 1501. ( Rcver . 
ecu on another point in 1962 Pat 193 [A I It 

4. T. L\ 37. 


[ m)T A11 -°° ( ' 200 ' [AIR V 8] : 38 AH 250 
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able. Thus, such a contract entered into in an instrument of transfer whereby im¬ 
movable property is purported to be absolutely transferred, is repugnant to the transfer 
and is therefore void. This is provided for by the first paragraph of S. 11. But an 
exception is provided for by the second paragraph of that section under which such a 
contract would be valid and enforceable as between the parties and the privies to the 
contract if it has been made for the purpose of securing the beneficial enjoyment of 
other property of the transferor.(la) 

But is a valid contract affecting the enjoyment of immovable property , whether 
entered into as part of the transfer or not, enforceable by or against the assigns of the 
property affected by it ? In other words, does such a contract run with the land affected 
by it in the sense in which the expression is used in the English law, namely that a 
covenant is said to run with the land where the benefit or burden of it passes to the 
successors in title of the covenantee or the covenantor as the case may be ?(2) 


At Common law if A was the covenantee and B, the covenantor, and the 
covenant related to the land of A , the benefit of the covenant ran with the land of A 
in the sense that A's assigns could enforce it against B provided that— 

(1) the covenant was one “touching and concerning ” the land of A , and 

(2) the covenant was intended by the parties to be annexed to the land of *1.(3) 
A covenant was said to "touch and concern” the land when it was one which affected 
the nature or value of the land, or benefited the land, or affected the rent issuing out 
of the land.(*l) If, therefore, the covenant did not relate to the land of A at all(5) or 


.a. Sec Note 11 on Section 11. 

[SV- also t’Gl) ILR (1961) Mys 675 (689, 690) 

Sat 349 (350) [AIR V 16] (DB). (Obligation 
arising out of a restrictive covenant, may be 
enforced against a transferee with notice there¬ 
of or a gratuitous transferee.^ 

2 (’10) 7 Ind Cas 346 (347) (Cal). 

\ (’03) 6 Oudh Cas 184 1*8) (DB). 

3. 1958 Pat 467 (468) [AIR V 45 C 150] (Re¬ 
versed on another point in 1962 I at 193 L A I R 

(1899) J 69 L J Ch 59 (64) : (1900) 2 Ch 388 (396), 
Rogers v. Hosegood. (Affirmed on appeal in 

[Km’SS 1 ) 3 ILK (1953) 1 Cal 34 (37) (DB). 
(1900) 2 Ch 388 and (1909) A C 98, Ref.) 

( 1933 ) 102 L J Ch 241 (249.: 1933 Ch 611, In re 

Union of Loudon and Smith’s Bank Convey- 
ance: Miles v. Easter. 

(1924) 40 T L R 650 (651)'.(1924) 2 Ch 379(395), 

(1936) lOS^LJ Ch 233 (235) : (1936) 1 Cli 451, 
Drake v. Gray.] 

4. 1959 Pat 463 (472) [AIR V 46 C 132 J : 38 Pat 
443, (Held, on facts that as a coal land with¬ 
out any convenient egress from and ingress to it 
was much less valuable than one with it, the 
covenant granting right of way through plot 
No. 24 was annexed to the land of the p alntltl. 
i e , plot No. 23, effectively in order that its 
benefit should run with it and, therefore, when 
the plaintiff took the lease of No. 23 he acquired 
the right to enforce it against the defendants 
who had taken plot No. 24, with notice of t 

covenant.) 


1958 Pat 467 (468) [AIR V 45 C 150]. (Reversed 
on another point in 1962 Pat 193 [A I R \ 49j./ 
1955 Manipur 37 (39) [AIR V 42 C 7]. 

1954 Orissa 110 (112) [A I R V 41 C 83] : ILR 
(1954) Cut 1 (DB). 

1950 Cal 195 (196) [AIR V 37 C 67] : ILR (1951) 

1 Cal 276. _ ^ 

1(1900) 69 L J Ch 59 (63) : (1900) 2 Ch D 338- 

(395), Rogers v. Hosegood. 

(1908) 25 T L Ii 166 (167) : 1909 App Cas 93, 

(1889) 58 L J Q B 341 (342) : 23 Q B D 3o (37), 
Fleetwood v. Hull. ,-*c\ 

(1889) 59 L J Ch 477 (482) : 44 Ch D oO.l (ol6), 
(1881)51 LJQB 73 (76): 8 QBD 403 (40*, 

409), Haywood v Brunswick Building boac y. 
(A covenant to do something which shall be an 
improvement on the land does not touch and 

concern the land.”) 

1920 Pat 383 (401) [AIR V 7] (DB). (Covenant by 
lessee of mine not to work mine in certain 
tion is covenant running with land and bind* 
lessee’s assignees.) /nrD 

[See also (* 53. ILR (1953) 1 Cal 34 (•L) PB). 

( (1900) 2 Ch 388 and (1909) A C 9a, 

CIS) 19 Ind Cas 67 (0-) (All). (At cmnmen law 

the benefit of a covenant runs with th. tana 

under certain circumstances.)] 

. l958iPat 467 (468) [AIR V 45 C 150. (Rever¬ 
sed on another point in 1962 1 at 19a At 

q Ch D 125 (130) : 26 W II (Eng) 754, 

ass ’ f- ‘t“k» jssrsiK 
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if A had no land to the advantage of which the covenant might be said to have been 

entered into,(6) the benefit of the covenant could not be said to run with the land of 

A. Further, a covenant affecting A’s land, not directly but only collaterally , was not 

regarded as “touching and concerning the land” and therefore was hcdd not to run 

with the land.(7) Thus, a contract of fire insurance was held not necessarily connected 

with the use and enjoyment of the property insured but only a collateral contract, the 

benefit of which did not run with the land.(8) But where the consequence of the 

covenant was that the money got from the insurance company should be laid oat in 

rebuilding the premises, it was held that it was one touching and concerning the land, 
and therefore ran with the land.(8a) 

There is no general provision enacted in the Transfer of Property Act as to 
benefits of covenants running with the land. A particular application of the ride is 
however, found in the second paragraph of S. 55, sub.s. (2), which provides that the’ 
benefit of the statutory covenant for title will go with the interest of the covenantee.'9) 
Sections 6o and 108 (c) are also instances of covenants running with the land binding 
on the property in the hands of the transferec.(fJa) It is conceived that the En-lBh 
Common law rule referred to above will apply generally in this country also under 

similar circumstances.( 10 J 

As regards the burden of a covenant affecting land, the general rule at Common 
law was that it did not run with the land. Thus, if A was the covenantee and B the 
covenantor and the covenant affected the land of B, then the burden of the covenant 

sorsTn t U 0 "'JVmiw 1 0t * ^ ™ 3 n0t enforceable a©»nst the assigns and succes- 
sois^mjnde of /f.flD An ex ception was, howe ver, recognised to this general rule in 


ject-matter of purchase.) 

(1850) 138 E R 68 (77) : 10 C B 164, Ackroyd v. 
Samuel Smith. 

(1876) 46 L J Ch 505 (509) : 4 Ch D 718 (7‘23)> 
Master v. Hansard. 

6 . 1958 Pat 467 (468) [AIR V 45 C 150], (Rever- 
V 49 ") aaothe1 ' point in 1962 P ‘ lt 193 [AIR 

(1927) 2 Ch, 295 (240): 96 L J Ch 415 (422), 
Toiby Hotel v. Jenkins. 

(1933) 102 L J Ch 241 (250) : 1933 Ch 611, Milos 
v. Easter. 

(1914) 83 L J Ch 260 (263) : (1914) 1 Ch 34, 
Ml 11 bourn v. Lyons. 

[S--« alio (1923) 1 Ch 149 (158) : 92 L J Ch 227 
(232), Chambers v. Randall.] 

7. 1952 Put 409 (415) [AIR V 391. 

(1869) 38 LJ Ex 175 (176): 4 Ei 311, Thomas 

v. J lay ward. 

(1903) 2 Ch 539 (552): 72 L J Ch 716 (720, 721), 
Form by v. Barker. “ ’ 

fssi ar • 31 «•> 

(’10) 7 ind Cas 346 (347) (?al).] 

8 (186L) 18 Ch D 1 (6) : 50 L J Ch 472 (476) 

Raynor v. Preston v h 

[See however 1954 Orissa 110 ( 11*0 \m V 41 

c j ; ILK (1954) Cut 1 (DB). (Covenant to 
Insure against lire - Runs with the land ) 

U 8 21) 166 K It 1094 (1096) : 5 B & Aid 1, 
Vernon v. Smith. 

9 1958 Pat 467 (469) [AIR V 45 C 150]. (Rover- 


sed ^another p oint in 1962 Pat 193 [A I_R 

(’48)- PLR-( l-948)-l-Ca 1- 499 (.IQ? ). 

(’03) 6 Oudh Cas 184 (188) (DB). 

9a. 1958 Pat 467 (469) [AiR V 45 C 150(Rever¬ 
sed on another point in 1962 Pat 193 [AIR V 491 ) 
( 48) ILR (1948) 1 Cal 492 (497). 

10. 195*> Manipur 37 (39) [AIR V 40 c 7 1 
1954 Orissa 110 (112) [A I R V 41 C 33 : ILR 

(ipM) Cut I (DB). (Covenant is said to run 
with the land if it directly concerns the land, 
as for example, covenant to pav rent, to repair 
houses already built, to insure against fire, 

CtC. j 

f !lt Vi 409 1 (415) [A 1 R V 3®]- (Covenants 

IIS ' 1 ' 1 conccrn as distinguished 

fiom collateral covenants, run with land ) 

+ (’09) 36 Cal 675 (702) (DB). (Benefit of cove- 

nant annexed to covenantee’s land runs with 
the land — Whether the covenant agrees with 

the nature, quality or value of the land is the 

LOS t.) 

(’03) 6 Oudh Cas 181(187) (DB). (Agreement to 
l m > revenue is not annexed to land.) 

11. 1958 Pat 467 (468) [AIR V 45 C 150h 
[AIRV e 49]” Un0ther 1,0int in 19(32 Fat 193 

J ven lel lUl M 35 il 37) [AIK V H1 - (Covenant by 
1 u - of ]iind pay revenue on other land of 

(18S5) 0r 4 S T 0t T ri lin r? ™ VCrulcC ’ s transferee.) 
(18-So) 6 5 L J Ch 633 (644) : 29 Ch D 750, 

A Ulster berry v. The Corporation of Oldham. 
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cases of covenants between landlord and tenant .(12) Thus, a covenant by B the lessee 
in favour of A the lessor touching and concerning the thing demised, ran with the land 
and was enforceable not only against B but also against his assigns provided the covenant 
had reference to things in esse , i.e., in existence on the land, or, if the covenant referred 
co things not in existence, the covenantor covenanted “for himself and his assigns.”fl3) 
The exceptions were laid down in what was known as Spencers case, (14) the basis of 
the exception being that, in cases of landlord and tenant, an assignment by a tenant of 
his interest creates a privity of estate between the landlord and the assignee who is 
consequently bound by the covenants in the lease.* 14a) A privity of estate was not 
create 1 unless the lessee transferred the whole of his interest.(lo) Consequently, an 
under.lessee was not regarded as an “assign” of the lessee and was not bound by the 
covenants in the head lease.(1G) 


The hnglish Common law general rule that the burden of a covenant affecting 
land does not run with the land applies in this country also.(17) So also the rule that 
in the case of landlord and tenant the burden of a covenant runs with the land.(lS) 

It may be noted that the doctrine of covenants running with the land (whether 
the case is one of benefit or burden of the covenant) does not depend upon any ques¬ 
tion of notice of the covenant on the part of the person, by or against whom, it is 
enforced. Such covenants are enforceable, if at all, irrespective of any question of 
notice. 


(1872) 41 LJQB 165 (167) :7 QB 316, Dennett 
v. Atherton. 

*(1899) 69 L J Cb 59 (64): (1900) 2 Ch 389 
(407), Rogers v. Ilosegocd. 

(’13) 19 Ind Cas 67 (68) (All). 

*(’03) 6 Oudli Cas 184 (188). 

12. 19*8 Pat 467 (468) [AIR V 45 C 150]. 
(Reversed on another point in 1962 Pat 193 
[AIR V 49].) 

(1872) 41 L J Q E 165 (167) : 7 Q B 316, Dennett 
v. Atherton. 

1 3. 1958 Pat 467 M68, 469) [AIR V 45 C 150]. 
(Reversed on another point in 1962 Pat 193 
[AIR V 49].) 

1848) 116 E R 543 ( s 47) : 11 Q B 444, Doughty 
v. Bowman. 

1802) 102 E R 490 (492) : 6 R R 511, Stevenson 
v. Lambard. (Covenant to pay rent.) 

14.*(1583) 77 E R 72 (74) : 5 Coke Rep 16. 

14a. 1958 Pat 467 (468) [AIR V 45 C 150]. 
(Re versed on another point in 1962 Pat 193 
[AIR V 49].) 

(1802) 102 E R 490 (492) : 6 R R 511, Stevenson 
v. Lombard. 

(1789) 100 E R 6c9 (644) : 3 T R 393, Webb v. 
Russel. 

f (TO) 7 Ind Cas 815 (817, 818) (DB) (Cal). 

1 5 *1918 Mad 425 (426) [AIR V 5] : 40 Mad 
1111 (DB). (Mere possession, in the absence of 
privity of estate, will not make the mortgagee 
liable to the lessor.) 

16. 1940 Mad 453 (455) [AIR V 27] (DB). 

1918 Mad 425 (426) r A I R V 5] : 40 Mad 1111 
(DB). 

(1887) 57 L J Ch 95 (98) : 37 Ch D 74, Hall v. 
Ewin. 


(1906) 76 L J Ch 78 (81) : 1906-2 Ch 631 (638). 
South of England Dairies Ltd. v. Baker. 

[See also 1920 Pat 383 (402) [A I R V 7] (DB). 
(A lease of the entire interest of the lessee 
subject to a power of surrender operates as an 
assignment and not as sub-lease.)] 

1 7. 1922 P C 165 (166, 167) [AIR V 9] : 48 Ind 
App 376 (FB). (Agreement by A to grant site to 
B if he required it to build temple—Agreement 
is not a covenant running with the land.) 

1958 Pat 467 (469) [A I R V 45 C 150]. (Re¬ 
versed on another point in 1962 Pat 193 


[AIR V 49] ) 

.938 Mad 405 (412) [AIR V 25] (DB). (Impliedly 
overruled by AIR 1946 Mad 542 _AIR \ 33j on 
another point.]) 

924 Cal 487 (488) [AIR V 11] (DB). (Covenant 
to pay money between vendor and purchaser 
does not run with land sold but runs with land 
leased.) 

’031 6 Oudh Cas 184 (1S8) (DB). 

T3) 19 Ind Cas 67 (68) (All). 

\ (TO) 7 Ind Cas 815 (817) (DB) (Cal). 

IS. 1958 Pat 467 (469) [AI R V 45 C 150]. 
(Reversed on another point in 1902 Pat 193 
[AIR V 49].) , , 

925 Bom 330 (331). (Covenant to pay ground 

rent runs with the land.) _ 

See 1918 Cal *06 ( 307 ) [A I R V 5j (DB). (A 
contract between lessor and lessee for the pre¬ 
paration of a set of jama wasib vaki and jama 
mufassil papers is a covenant running with the 

land—So assumed.)] r 

See however 1916 Mad 10- (11 ) - ] 

(DB). (The English law of covenant running 

with the land does not apply t > India. AIR 
1916 Mad 298, followed.)] 
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But although at law the burden of a covenant did not run with the land, except 
“ th ®. case of landlord and tenant, Courts of Equity, in the exercise of their equitable 
jurisdiction , enforced such covenants in personam as, for example, by injunction, against 
e assigns of the covenantor under certain circumstances. The principle on which they 
proceeded was that where C acquires land by purchase from B with the knowledge of a 
previous lawful contract made by B with A to use and employ the property for a 
particular purpose and in a particular manner, G shall not.:to the material damage of 
. ’ m 0pp0Sltl0n to the contract and inconsistently with it, use and employ the property 
m a manner not allowable to B.( 19) It will be noticed that the covenants restricting 
the enjoyment of land are not, except as between the contracting parties and their 
privies, enforceable by anything in the nature of an action or suit founded on the con 
tract Such actions and suits depend alike on privity of contract and no possession of 
the land coupied with notice can avail to create such privity. But the Courts of Equity 
held that where a person took property with notice of a covenent restricting its enjoy 
ment, there was called into existence an equity attached to the property of such a 
nature that it was annexed to and ran with the land in equity. This equity though 
created by covenant or contract could not be sued on as such, but stood on the same 

tooting and was analogous to an equitable charge on real estate created by some pre. 
decessor in title ot the present owner of the land charged.(20) 

clnwp) Th ! 011 the SUbjGCt is ™ v - ^xhay.[2V In that case. B pur- 

land In 1 I 1 ' TI 1 iUld coveuante(1 ^at he would noc erect building ou tlie 
of tL i ,, r n 7 7 P f 01 ' namental rulJiUL ' for the of the occupiers 

10 hai1 knowledge of this covenant. G began to build on the land. It was held that 
Chai^rf 0 :^ jUnCti ° n fl '° m GreCtin “ SUCh The Lord 

rS i a? sxzxsi 

J tuJs Louit has authority to enforce a contmot n , . 

vioLS,^ C ° Ur ; 0 ’ eontiilomiomand 

that the ether mrtv hv tl, , ,, “ °\ )>om using his land in anv manner 

& sur 11 ^ 

►7- 1 ( 1. 4 A I \ . rx - ... / . . ' ■ ■— ■ — ——*—,_ 


of Tnlh , <10 -' - AIU V L. (Doctrine 

fnnnl V ' ? l0Xh “y- (1H4S ) 44 ER IMS, is 

I? ,' C< 0n the that if an equity is 

"i ,, ';; ll 40 Property no on 0 purchasing or 

n, ti ° ? l\ er tr,ln . sfer of t4 >e property with 

situRirnh h ° T“ y C,in St,ln ' 1 in “different 

the tiin"f cr T ^ ^ " h ° h ° g0t 

^ V^Dubbins!* 1 (5) ' 101 11 ^ 401 hatching 

D ( e Sht’to?,:efbeon 8 (110) 1 124 B K 250 < 2W >. 

V r’ 5 i L v P ° 71 (75 ’ 77 ■ : 1926 App Cas 
men SCO. “ St ° u,ushi l ) C °- v. Domi- 

(1853) G!) K It 25 (20) : 1 Kay 56, Coles v. Sims. 
(184G) GO Kll GG5 (GG6| : 74 fill lot (103) 
Mann v. Stephens (A being owner of house 
ud adjoining land selling house to X and 
covenanting that he willmot build on the land 
Subsequent purchaser of land with notice of 
covenant is bound by it.) 


( 03) 6 Oudh Cas 184 (188) (DB). (A person who 

/, l ‘ l .^f V a th . n ° tlce of f covenant is bound by it.) 
(18;,8) o9 L It 333 (338i: 47 It It 2[4 (22 1 ). 
U batman v. Gibson. (Covenant by A with pur- 
chase 1 of part of his land that he will not 
allow buildings on other lands of his to bo 
ijsed as hotels e‘c.) 

L Se". also ■ 93G Mad 901 (904) [AIR Y 231. (If 
an equity is attached to the laud by the 
owner no one purchasing with notice of that 
equity can stand in a different position from 
the party from whom he purchased it. Over- 

point If AIK 1943 Mad 42d{VB) ° U 
20. (1928) 97 L J P 7 L (75): 139 LT 2?8 

Sloggett v. Sloggett. 

•47 0 t 8j T i. 7 C, i 617 (624 ’ 625): (1908) 2 Ch 
^•1, Elliaton v. Itcficlicr. 

( i" 0 r 5) > 4 ; J Y'r. 310 . 13121 : <‘805) 1 Ch 391, 

In re A is bet and Pott s contract. 

.143 (1144) 18 L J CL 83 ( 87, 88 ' 89 ' : 11 EIt‘ 
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I do not apprehend that the jurisdiction of this Court is fettered by the question, whether the 
covenant runs with the land or not. The question is, whether a party taking property, the 
vendor having stipulated in a manner binding by the law and principles of this Court to use it 
in a. particular way , will be permitted by this Court to use it in a way diametrically opposite 
to that which the party has covenanted for.Of course, the party purchasing the pro¬ 

perty under such restriction, gives less for it than he would have given if he had bought it 
unencumbered. Therefore, can there be anything much more inequitable or contrary to good 
conscience, than that a party, who takes property at a less price because it is subject to a restric¬ 
tion, should receive the whole value from a third party, and that such third party should then 
hold it unfettered by the restriction under which it was granted? That would be most inequit¬ 
able, most unjust, and most unconscientious; and, as far as I am informed, this Court never 
would sanction any such course of proceeding; but on the contrary, has always acted upon this, 
that you, who have the property, are bound by the principles and law of this Court to submit 
to the contract you have entered into; and you will not be-permitted to hand over that property, 
and give to your assignee or your vendee a higher title, with regard to interest as between your¬ 
self and the vendor, than you yourself possess. 

That is unconnected with the equitable doctrine of covenant running with the land.” 


The expressions ''use or abstain from using” and “to use it in a particular way” 
used by the Lord Chancellor in the above passage, gave rise to a difference of opinion 
as to whether the said principles applied not only to negative covenants not to enjoy 
the property in a particular manner, but also to affirmative covenants to enjoy in a 
particular manner.(22) The conflict was set at rest by the decision in Haywood v. 
Brunswick Building Society ,(23) and other cases(24) that the principle of Tu\k v. 
MoxJiayfZo) was confined to negative covenants and was inapplicable to affirmative 
covenants. 

The important distinction between the Common law doctrine of covenants run¬ 
ning with the land and the editable doctrine of Talk v. Mo.rhayf 2G) is that in the 
former case, an assign of the covenantor is subject to the burden of the covenant 
irrespective of any question of notice, while in the latter case, an assign of the cove, 
nantor is bound by the covenant only if he had notice of the covenant or teas a gratia . 
tons transferee. 

Originally, the first paragraph of this section enacted the equitable rule laid 
down in Tulh v. Movhayf'Zl) as interpreted to mean that it applied both to affirma¬ 
tive and negative covenants. (23) The covenant could be enforced not only where it was 
one restraining the enjoyment of property, but also where it was one compelling its 
enjoyment in a particular manner. In some cases,(29) however, it was held that the 
first paragraph of the section did not apply to affirmative covenants. In view o 
Haywood v. Brunswick Building Society,{'SO) and other later cases referre d to above 

27. (lS48j~2 Ph 774 ; 41 E R 1143. 

23. See Report of the Special Committee, 1027. 
(’48) ILR (1948) 1 Cal 492 (497). 

29.11931 All 552 (553) [AIR V 18] : 53 All 
742 (DR). (AIR 1919 All 308, Dissented from.) 
1925 Bom 183 (185' [AIR V 12] (DB). (Question 
whether the section applies to affirmative cove¬ 
nants involving expenditure of money, was net 

decided.) 

1916 Pat 226 (231) [AIR V 3] 'DB). (Contract 

for sale is a personal covenant to convey land 
and as such it is an affirmative one. 

(’13) 19 Ind Cas 67 (68) (Allh 
(’03) 6 Oudh Cas 184 (188) (DB). 

30. (1881) 51 L JQB 73 (.76, 77) : 8 QBD 403. 


. See (1868) 37 L J Eq 825 (829) : L R 6 Eq 
252, Moreland v. Cooke. (Principle of Tulk v. 
Moxhay, (1848) 41 E R 1143, applied to affir¬ 
mative covenants.) 

. (1SS1) 51 L J Q B 73 (76, 77) : 8 QBD 403. 

. (1885) 55 L J Ch 633 (639) : 29 Ch D 750, 

Austerberrv v. The Corporation of Oldham. 
(1882) 51 L J Ch 530 (5?2) : 20 Ch D 562, 
London A South-Western Railway v. Gomm. 
(1882) 52 L J Ch 2M (295) : 48 L T 148, Andrew 
v. Aitken. (Covenant to build on request does 
rot run with the land in equity.) 

(1887) 57 L J Ch 95 (99) : 57 L T 831, Hall v. 

Ewin. 

25. (1S48) 2 Ph 774 ; 41 E R 1143. 

. (1848) 2 Ph 774 : 41 E R 1143. 
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confining the operation of the equitable rule to negative covenants, the first para, 
graph of the section was amended by Act XX of 1929 by omitting the words “or to 
compel its enjoyment in a particular manner,” which occurred at the end of the first 
paragraph. (30a) 

Thus, a condition or a covenant restraining the enjoyment of the property 
transferred, where such condition or covenant is for the beneficial enjoyment of other 
property of the transferor, can, under the second paragraph of S. 11 be enforced against 
the transferee himself, and under the first paragraph of this section against the trans¬ 
ferees, from the transferee, if they had notice of the condition or covenant or if they 
were gratuitous transferees.(31) 

r lhe right mentioned in the first paragraph is not one conferred by the section 

itself. The section merely regulates or governs the exercise of such a right if it exists 
otherwise.(3 la) 

I he right under a covenant referred to in the first paragraph of the section can 
be exercised or enforced either by the original covenantee himself or by another to 
whom he has transferred the benefit or the right under the covenant along with the 
entire ownership of immovable property or an interest .in that property of such a 
character that it is possible for one to say that the right under the covenant is directly 
or appropriately related to it.(blb) The principle of the English law of equitable 
assignment or reciprocal obligation cannot be read into S. 40.(31c) 

Ihe second paragraph of the section must be understood as relating to cove¬ 
nants not necessarily relating to the enjoyment of the property though annexed to the 
ownership of immovable property such as a contract for sale of land. Such a contract, 

though an affirmative one may, under that paragraph, be enforced against a transferee 
w T ith notice of such a contract.(32) 

i,, *' e ’k |iei of these paragraphs has anything to do with “covenants running with 
land under the Common law of England as explained above. 

,2. For the more beneficial enjoyment of his own immovable pro¬ 
perty. The first paragraph of the section applies only if the right to restrain the 
enjoyment of certain property by another person exists for the more beneficial enjoy¬ 
ment of the property of the owner of the right. It fellows that the covenantee must 

Himself have an interest in the property for the beneficial enjoyment of which the 
covenant is entered into. If he has no such interest the covenant is merely a personal 
one ana is not enforceab le against the assigns of the covenantor^ 1) 

1929 Pat 349 (360) [AIR V 16] (DB). 

3 1 a. (’61) ILR (1961) Mys 675 (689) (DB). 

3 1b. (’61) ILR (1961) Mys 675 (691) (DB). 

3 1c. (’61) ILR (1961) Mys 675 (688, 689) (DB). 

32. See (’03) 6 Oudh Cas 184 (188)(DB). (A 
covenant to pay the land revenue on the land 
sold by A to B was held not to fall within 
paragraph 1 as being an alhrmalive covenant — 

As regards paragraph 2 it was held not to 
a pply, not on the ground that it was affirma¬ 
tive covenant but on the ground that it was 
not “annexed to the ownership” of property.) 

(’13) 19 Ind Cas 67 (68) (All). 

Section 40 — Note 2 


30a. (’61) ILR (1961) Mys 675 (690) (DB). 

1Ju 2 1 au 409 (415) [AIR V 39]. (Covenant must 

be one restricting or affecting the user of the 

and and the remedy is not a remedy at law 

by way cf sped lie performance under a species 

ol implied privity, but a remedy in equity by 

injunction again*-, the violation of the cove¬ 
nant.) 

s 48) ILR 1 1948) 1 Cal 492 (497). (A covenant 
to pa) money by a vendee to the vendor and 
his successors being an affirmative covenant 
does not run with the land.) 

31. (’61) ILR (1961) Mys 675 (690) (DB). (As 
between immediate parties to a transfer cove¬ 
nants both affirmative as well as restrictive 
may be enforced.) 

<’48) ILR (1948) 1 Cal 492 (497). 


I/;* 1 ? 3 ® Cal 727 ( 733 > 734 ) [AIR V 23] (DB). 
(Lord Strathcona Ltd. v. Dominion Coal Co., 


584 [ S 40 N 3 ] 


COVENANTS RUNNING WITH THE LAND 


3. “Independently of any interest in the immovable property.” —The 

section has no application to the enforcement of rights which amount to an interest in 
immovable property. It does not, therefore, apply to the enforcement of charges , that 
subject being dealt with by section 100. 

4. “Or easement thereon.” - The section has no application to rights which 
amount to easements.!la) A sale deed by A to X of one of three shops belonging to 
him provided that neither A nor X would erect a balcony in front of their shops. 
Subsequently, A sold another of the three shops to Y who began to build a balcony* 
whereupon X sued Y for an injunction restraining him from doing so. It was held 
that the right claimed by X under the sale deed was an easement right, and that S. 40, 
therefore, had no application to the case.(l) A , the owner of a ghat adjoining a river, 
sold a portion of the ghat which abutted the river to B , and contracted with him that 
if the river encroached upon the purchased portion, he would allow B to use the 
portion of the ghat situated further back for religious ministrations. It was held that 
the sale deed created an easement right in B , and such right was not governed by this- 
section.(2) 


5. “Right to restrain the enjoyment.” — As has been seen in Note 1 the 
first paragraph deals only with negative and not with affirmative covenants. Further, 
the right must be one restraining the enjoyment, i.e., the use to he made of the-pro. 
perty. A contract to pay a certain sum of money on the happening of a particular 
event is not such a covenant as is contemplated by the first paragraph of tins section.(l) 
In the undermentioned c-ases(2) it was held that a contract by a purchaser with his 
vendor that he will pay annually a sum of money to the vendor is not within the 
section. 


6. Negative or restrictive covenant - Test. — In order to determine whether 
a covenant is a negative or a positive one, regard must be had to the substance of the 
transaction and not merely to the question -whether the w T ord “not” has reen used. The 
absence of a negative form of expression is immaterial if, in substance, a negative 
covenant is implied. In such cases the principle of this section as regards restrictive 
covenants will apply.(1) In interpreting the section guidance can be had from the 
decided cases of the English Courts while taking care not to depart from the plain 
meaning and effect of the language employed in the section.(2) 


7. Second paragraph of the section. — The second paragraph deals with a 
case w’bere A is entitled to the benefit of an obligation arising out of contract with B 
and annexed to B's ownership of immovable property but not amounting to an interest 
therein or an easement thereon.(la) 


(1926) 95 L J P C 71 followed. In case of 
restrictive covenants in agreement, constructive 
notice makes sub-lessee liable.) 

Section 40 — Note 4 

la. 1962 Punj 299 (304) [AIR V 49 C 79] : ILK 
(1962) 2 Punj 255. 

1. 1917 Lab 397 (398) [AIR V 4]. (7 Ind Ca 3 
815, referred.) 

2. 1931 All 207 (208) [AIR V 18]. 

Section 40 — Note 5 

1. 1931 All 552 (552) [AIR V 18] : 53 All 742 
(DB). (AIR 1919 All 235, Dissented f-om.) 

2. (’48) ILR (1948) l Cal 492 (19/ 


1924 Cal 487 (488) [AIR V 11] (DB). 

Section 40 — Note 6 

1. 1945 Cal 89 (92) [AIR V 32] (DB). (In decid¬ 
ing whether a covenant in a lease is an affirma¬ 
tive or negative covenant the Court must look 
to the substance and not to the form.) 

1936 Cal 727 (732) [AIR VM[JDBh 
f 1930 Cal 357 (360) [AIR V 17]: 5/ Cal 9o3 (DB), 

2. (’61) ILR (1961) Mys 675 (684) (DB). 

Section 40 — Note 7 

1 a. 1962 Punj 299 (1-07) [AIR V 49 C 79 : ILR 
(1962) 2 Punj 255. (Benefit of collgation 
amounting to right of easements .8. 40 Paia ^ 
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Th@ distinction between this paragraph and I the first paragraph is that, under 

the latter, the person claiming the right must himself be the owner of immovable 

property for the beneficial enjoyment of which the right exists and the right relates to 

the enjoyment of the immovable property of the person against whom the right exists. 

Under the second paragraph, the person claiming the benefit of the obligation need not 

be the owner of any property , and the obligation need not be one relating to the enjoyment 

ot the property, though it must be annexed to the ownership of immovable property.(l) 

lhe words 'obligation annexed to the ownership” mean an obligation which can be 

performed by a person, only if he is owner of the property. Where B contracts to sell 

his property to A, the obligation under the contract can be performed only if and «o 

long as B is the owner of the property. The obligation is therefore one “annexed 
to the ownership of immovable property.” 

-t t! rhe n S ‘ ( whether ftn obli S ation is annexed to the ownership of property is to 
see >f the obligation was intended to bo, or could be performed only if he was the 

owner of the property. If independently of such ownership the obligation was intended 
to be or could be performed it is not “annexed to the ownership of property.” 

fnr qoir, 8 ' . C ) 0nt | ract [ or the sale of immovable property.- In England a contract 
orsa e of land creates an eqmtabh interest in the property. After the passing of the 

ransfer of Property Act, the distinction between legal and equitable estates in England 

, not apply in this country and a contract for sale of immovable proporty does not 

InlTV' if* 1U 8UCh Pl '° P0,ty in the ven lec -(D But although it does not create 

nronertv'vV) 11 Pl ' 01 !° V jt Ci ' catG3 a " obligation “annexed to the ownership of the 
L , A ^ ‘Qa-smuch as the obligation can be performed only if and so loii" as 

ie o . igor is the owner of the property: consequently such an obligation can 

be enforced against a transferee of the property with notice of the obligation or' a 

gratuitous transferee^) but not against a transferee for consideration and without 


does not apply.) 

1. (’48) ILK (19-18) I Cnl 492 (497). 

Section AO — Note 8 

\v 19G7 ^ 744 ( 749 ' [AIR V 54 C 1561 : (1967) 
}* C s \ V 3 * (1967) 1 SCR 293. (‘ Cal \Y N 

L it 433 i m A1 ‘, 5 L [AIR V and 9 Peng 
p n « rfrp “ d , 24 * uth ' v R 321 and 1922 
inr-o Til ^ 9]. held not good law.) 

^DR ) 1 at 201 (2t2 ^ AIH V 49 C 49 J : 41 Pat 709 

(’53) 38 Pat 1160 (1181, 1185) (DR) 

1908 Rom 194 (195) [AIR V 45 C 53]: ILK (1958) 

1953 A!ad 409 (412) [AIR V 40 C 151] 

J gQc 4 . 17 /, 42 ®i [ AIR V 30] : ILIt (1943) 2 Cal 

f- 0 ®' 11 ')' (Ration 27 (b), Specific Relief Act 

(18/7) cannot be invoked to show that interest 

in property is created by contract of sale- 

Foundation for specific relief provided for in 

o. 2 / (oj is to be found in para 2 of S. 40, T. P 
Act.) 

See Notes on S. 54. 

[See also (-900) 13 C P L Ii 172 (175, 176) 

1919 Mad / 28 (330) [AIR V 6] (DB).l 1 
2 l%7 S C 744 (748, 749) [AIR V 54 C 1561 • 

( . 19G7 i 1 S C R 293. (5 Cal W N 313 and 1923 
All 374 [AIR \ 10 1 and 9 Reng L R 433 (PC) 

and *24 Suth W R 321 and 1922 P C 165 (A I R 
V 9J, held not good law.) 



(’*9) 38 Pat 1160 (1184) (DR). 

1958 Bom 191 (195) [AIR V 45 C 53:: ILR (1958) 

^ 605‘(I,dip <426) [AIR V 30J : ILK (1943) 2 
1917 .Mad 4 (5) [AIR V 4] (DB). 

3 1 S 1 r B u S s?u 978 t4?. 82) ( AIB V 51 G 207’ : (1967) 
I S C R 87,4. (1 hough the sale is valid and 

binding as between the owner and the subse¬ 
quent transferee with notice of the prior con- 
nu t the latter holds the property as a result of 

U, wV, TrU t f ,° r the beno,it of the Person 
in whose favour the prior contract is made to 

the extent necessary to give effect to that eon- 

tiact Except to the extent necessary for givin" 

effect to the contract title would piss from the 

owner to the subsequent transferee under that 

SftlC .) 

X SC if 293 744 <749) [AIR V 54 C 156 - 1 : < 1967 ) 1 

1 3KO PT1 C 75 * 81) l AIR V 41 C 22] : 1954 SCR 
360. (The proper form of decree is to direct 

specific performance of the contract between 

the vendor and the prior purchaser and direct 

the subsequent transferee to join in the conve- 

h?m C tn S ,°| aS ‘° P T 0,1 tlle tit,e which resides in 
Klin to the prior transferee ) 

1929 P C 195 (200) [AIR V 16 j. 

1916 P C 245 (246) I AIR V jp. 
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notice.(4) An agreement for re-sale may stand side by side with a sale or an agreement 
for sale. The fact that the sale and the re .sale are to be effected as independent and 
separate transactions dees not prevent the obligation under the agreement for re-sale 
from becoming annexed to the ownership simultaneously with the transfer.(4a) 

The contract to sell cannot be said to be a “covenent running with the land” in 
the sense in which it is used in English law.(5) The burden of a covenant never runs 
with the land under the English law except in the case of a landlord and tenant (See 
Note 25.) The observations in the undermentioned case(6) that a contract for sale or 
re-sale of land is a “covenant running with the land” are not correct. 

A contract to sell means a valid contract to sell. A contract unenforceable 
against the vendor cannot by virtue of this section be enforced against the transferee 
with notice.(7) Again a mere offer to sell not perfected by acceptance is not a contract 
to sell and cannot be enforced against a transferee of the property.(8) 


Contract for repurchase of easement. 

A contract for the repurchase of a right of easement is not a “covenant running 
with the land.” In the case noted below(8a) decided by the Nagpur High Court A 
assigned by a deed to B a right of way across his field. The right was granted in per¬ 
petuity to the assignee (/>), his heirs and his lessees. There was also a stipulation that 
if the assignor (A) within 5 years was able to get a purchaser for the entire field, 
the assignor would be entitled to take back the above right on payment of a certain 
sum. A subsequently sold the field to P, who sued for the specific performance of the 
contract of reconveyance. Dismissing the plaintiff’s suit, their Lordships observed: 

“The right of reconveyance or a right of easement granted in perpetuity is a positive 
covenant arising out cf contract, and in our opinion, can be as completely dissociated from the 


(’59) ILli 38 Pat 1160 (L185) (DB). 

1958 Tom 194 (195) [AIR V 45 C 53] : ILR 
(1958) Bom 234. 

1955 Cal 21 (24) [AIR V 42 C 4] : ILR (195G) 2 
Cal 469 (1)B). 

1943 Cal 417 (426) [AIR V 20] : ILR (1943) 2 
Cal 605 (FB). 

1917 All 112 (114) [AIR V 4j (DB).* 

41917 Mad 955 (957) [AIR V 4] (DB). 

i 91G Bom 95 (95) [AIR V 3] : 40 Bom 49S (DB). 
[Set also 1932 P C 228 (230) [AIR V 19] : / 9 
Ind App 386 : 13 Lah 687. (Transferee know¬ 
ing facts which would lead him to inquire and 
discover previous agreement is not without 
notice.) 

1953 Mad 409 (412) [AIR V 40 C 151]. (The 
person in whose favour there was a prior 
agreement can specifically enforce his agree¬ 
ment under S. 27 (b) of the Specific Relief Act 
and compel the subsequent purchaser with 
notice of the prior agreement to execute a sale 
deed in his favour.) 

1952 Trav-Co 199 (201) [AIR V 39] : ILR (1951) 
Trav-Co 516 (DB). (The proper decree in a suit 
for specific performance of a contract to sell 
land when the same has been sold to a third 
party subsequent to the contract with the 
plaintiff is to direct the subsequent purchaser 
to execute a conveyance to the plaintiff.)] 

4. 1954 S C 75 (81) [AIR V 41 C 22] : 1954 SCR 
360. 

1955 Cal 21 (24) [AIR V 42 C 4] : ILR (1956) 2 
Cal 469 (DB). 


1933 All 4v2 1452) [AIR V 20] : 54 All 966 (DB). 
1925 Cal 61 (62) [AIR V 12] : 52 Cal 121 (DB). 

(1865) 3 Suth W R 64 (64) (DB). (Vendee’s 
remedy is not a suit for specific performance 
but an action for damages.) 

4a. 1955 Cal 21 (24) [AIR V 42 C 4] : ILR 
(1956) 2 Cal 469 (DB). (Agreement for re-sale 
may be enforced against subsequent transferee 
of property except tona fide transferee for value 
without notice.) 

[But see (lwll) 35 Bom 25S (260) (DB). (Cove- 
nant for re-purchase held personal Suit for 
enforcement by heir of vendor against heir ot 
vendee held not maintainable.)] 

3. 1955 Manipur 37 (39) [AIR V 42 C 7] 

1916 Mad 385 (385, 38G) [A I R \ 3] (DB). (Con¬ 
tract of sale can be enforced against the sui- 
viving member of Hindu joint famil} .) 

6. (1900) 22 All 3.-8 (339) (DB). 

7. 1935 Pat 237 (238) [A I R V 22]. (Contract 
for sale bv minor’s guardian or manager on De- 
half of minor can be enforced if legal necessity 

is proved.) 

1928 Mad 407 (412) [A I R V 15] (DB . (Hindu 
mw—Minor — Guardian cannot bind minor by 

personal covenant to sell.) 

8. 1926 Mad 120 (122) [AIR V 13]. 

Sa. 1943 Nag 4 (5) [AIR V 80] : 1L ® (1 ^ 42) ^ 
736 (DB). (Such a contract, kmvever, is a^ign 
able! and if assigned, specific performance 
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land itself as a right of reconveyance in respect of land sold or of land leased out for an 
indeterminate number of years. The right of easement is not in itself restricted by the condition 
of reconveyance. It is either to be enjoyed in perpetuity or it ceases altogether on the grantor’s 
acting on the condition of reconveyance or surrender of the grant on payment. There is nothing 
which can fasten this condition on to the land itself so as to make it a covenant runnin- with 
the land ; it is a personal covenant independent of the land.” 


9. Contract to pay maintenance. — An obligation to pay maintenace may 

amount to a charge on immovable property. Such an obligation is not governed by 

this section but by S. 100. But an obligation to pay maintenance mav not amount to 

a charge and may merely be annexed to the ownership of immovable property In such 

cases the second paragraph of the section will apply. Where A made a gift of certain 

property to X and X agreed to pay B Rs. 40 a year out of the income of the property 

it was held that it was an obligation annexed to the ownership of the property.(l) In 

the undermentioned case(2) a zamindar male a grant for the benefit of the ladies of 

the family of the dasabanadham dues recoverable by him from certain villages and 

himself undertook to collect and pay them ; it was held that the obligation was annexed 

to the ownership of the property and was enforceable against transferees of the vendee 

witn notice of the obligation. Where B, A's widow, left her husband's separate property 

with C and 1) (who were other members of the family of the husband) in consideration 

of the payment of an allowance for maintenance by C to B, it was held that the oblma 

tion was not intended to be annexed to the property transferred by B to C and D mid 
that tiiis section did not apply.(3) 

10. Contract for pre-emption.- It has been held that a right of pre-emption 
under a contract is merely a right under a contract for sale and clearly falls within 

he category of the rights dealt with by the second paragraph of this section.(f) It has 

a °, :l . K ' thi4t the ri S ht i3 not a “covenant running with the land.”(2) The 
contrary view has also been taken that it is a “covenant running with the land”.(3) In 


thereof can bo ‘assigned’ by the assignee. AIR 

1939 Nag 65, Reversed.) 

Section 40 — Note 9 

Vdip 1G Bom 104 (105) [AIR v : 41 Bom 372 

"9 ?- 932 . Cal 451 < 454 ) [A I R V if] (DB). 

Ine obligation is not a charge and could 

not be enforced against transferee without 
notice.) 

1931 All 338 (340) [AIR V 18]. (Do.)] 

2. 1916 Mad 102 (110) [AIR V 3] (DB). 

3- (’09/ 4 Iud Cas 1107 (1107) (DB). 

a, o (’48) 1LR (1918) 1 Ca« 492 (497). (It is 
an an in native covenant not running with 
land.), 

Section 40 — Note 10 

\ C„T60 C 5 al (FB). (4a6) ^ 3 ° ] = 1 L R < 19 «> 
+ (F1P A " 170 U72) [A 1 R V 14 1 : *9 All 627 

1964 Cal 152 (154) [A I 1< V 48 C 30' : ILK 
1 2 Cal 852. (AIR 1924 All 400; AIR 1924 
Ail 0c>< and AIR 1927 All 170 (FB), Rel. on.) 


1960 Assam 178 (182) [A I R V 47 C 43] ; I L R 
(1959) 11 Assam 423 (DB). 

C59) 38 Pat 1160 (1185) (DB). (A I R 1943 Cal 
41 1 , Rel. on.) 

(DP) 244) [AIR V 43 c 831: ILR (1956) 
1926 All <0 (70) [AIR V 13] ; 48 All 12 (DB) 

%R) AH 400 (40G ’ 408) [AIR V 1J ] : 4 6 All’333 

FriQi a\ 1 - AIR V n l : 46 All 514 (DB). 

1 09) 4 Ind Cas 743 (744) (Cal). 

iSbc also (’98) 2 Cal W N 575 (576) (DB). 

(Agreement by the mortgagor reserving to 
mortgagee a right of pre-emption.)] 

But see (’83) 1883 All W N 134 (134) (DB). 
(Case before the T. P. Act.)] V 

2. t «’99) 22 All 1 (19) (FB). 

1956 Nag 243 (244) [A I R \ 

(1956) Nag 116 (DB). 

(’01) 24 Mad 449 (461) (DB). 

_See also (’13) 18 Ind Cas 237 (238) (DB) (Cal) 

(.^u stion whether the covenant would fali 

sidei-ed ) hG SCCOnd P ara 8 ra Ph of S. 40 not con- 

3. (’86) 8 All 102 (104) (FB). 

1924 Oudh 382 (384) (DB) 

(’89) 1889 All W N 81 (82). 


43 C 83] : ILR 
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Audh Beliciri v. Gajadhar(i) their Lordships of the Supreme Court observed : “The 
crux of the whole thing is that the benefit as well as the burden of the right of pre. 
emption run with the land and can be enforced by or against the owner of the land for 
the time being although the right of the pre-emptor does not amount to an interest 


in the land itself. It may be stated here that if the right of pre.emption had been only 
a personal right enforceable against the vendee and there was no infirmity in the title 
of the owner restricting his right of sale in a certain manner, a bona fide purchaser 
without notice would certainly obtain an absolute title to the property, unhampered 
by any right of the pre-emptor and in such circumstances there could be no justification 
for enforcing the right of pre-emption against the purchaser on grounds of justice, 
equity and good conscience on which grounds alone the rights could be enforced at 
the present day. In our opinion the law of pre-emption creates a right which 
attaches to the property and on that footing only it can be enforced against 
the purchaser”. In view of these observations the contrary view must be held 
to be the correct view. 


11. Contract to give a mortgage. — Where A took a mortgage from B of 
certain property with notice of a prior agreement by B to mortgage the same to G it 
was held that, on the principles underlying this section as well as S. 91 of the Indian 
Trusts Act, 1882, A’s mortgage will be postponed to the mortgage of C which, though 
taken subsequent to A's mortgage, was in pursuance of the prior agreement to 
mortgage. (1) 

As to whether an agreement is specifically enforceable, see Note 0 on sec. 
tion 58. 


1 \ Contract io osy zarichaharam. - Where A executed a kabuliat in favour 
of a zamindar by which he agreed to pay zarichaharam (that is, one-fourth of the sale 
proceeds received by him whenever he sold his interest to another) to the zamindar, 
it was held by the High Court of Allahabad that the obligation could not be said to be 
one “annexed to the ownership of immovable property” within the meaning of the 
second paragraph of this section.(1) Xo question was raised in the case as to whether, 
apart from this section, the covenant, being one between landlord and tenant, 'ran 
with the land” within the meaning of the English law, which, as will be seen in 
Note 25, will apply to similar cases in this country also. In the undermentioned 
cases(2) the High Court of Calcutta has held that such a covenant was one "running 
with the land” and therefore enforceable against the purchaser. Xo reference was made 
to the second paragraph of this section. 


(’04) 27 All 12 (14\ 

(’88) 10 All 621 (626) (Dll). 

[See also (’89) 11 All 257 (261) (DB).] 

4. 1954 S C 417 (422) [A I li V 42 C 102] : 1955 
b C R 70. (The benefit as well as the burden 
of the right of pre-emption run with the land 
and can be enforced by or against the owner of 
the land for the time being although the right 
of the pre-emptor does not amount to an in¬ 
terest in the land itself.)) 

[Sf e also 1957 Pat 695 (697) [A IRV44C 204] 
(DB). (AIR 1954 S C 417, Fell.)] 

Section 40 — Note 11 

1. (’06) 29 Mad 177 (178) (DB). 


Section 40 — Note 12 

1 . 1931 All 552 (553) [A I R V 18] : 53 Ail 742 
(DB). (Contract to pay certain amount of 
money on the happening of a certain event is 

not a restrictive covenant.) - 

[See aho 1960 All 513 (514) [AIR \ 0 l*6j : 

ILR (1960) 1 All 864 (FB).] 

2 1933 Cal 506 (507) [AIR V 20]__ 

*1930 Cal 357 (360) .A I K \ H. . o* Cal 
(DB). (Where agreement was negative in suo- 

r-tance, held that the form of espre«ion was 
immaterial and principle of restrictive covenant 

1923 Cai 679 (6S0) [AIR V 10] (DB). 
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iii 1(1 13 S1 i b , mitt ® c ! that the views of the Allahabad and Calcutta High Courts are 
both correct. The obligation cannot be said to be “annexed to the ownership of 

the property because it comes into existence only after the obligor parts will his 

aiWiip, and consequently the section cannot apply. But apart from the section, the 
coaenant is one between landlord and tenant and touches and concerns the demised 

premises. Consequently, it runs with the land, and as has been seen in Note 1 this 
1 rmcnile applies in this country also in cases between landlord and tenant. The Patna 

of “chaml 3 howevei ' hel<1 in the undermentioned case(3) that where the payment 
of chauth money is not made a condition precedent for the passing of title 'to the 

assignee, then the covenant for payment is only a personal covenant and is not one 

running with the band. In this view, the abovementioned cases of the Calcutta High 

on Oio ground ,l„t in ,h„ e «*„«,. 

• 1 • ie a3S1 o nee was a condition precedent for the passing of title. 

„ t \ 3 ‘ C °, ntr f ct ^ rant a lease.—In the undermentioned case(l) a contract to 
grant a lease has been hold not to beacovenant that runs with the land 1 I n t 

n oicea >le against the representatives of the covenantor. The view that it is not n 

covenant running with the land is correct, but it is not clear whv tTn 1 1 i, 

against the representatives. It is clearly a contract annexed to the ownLh p S 

movable property within the meaning of the second paragraph of this section Such « 

contract is also enforceable under S. 27 (b) of the Specific Be ief Act 1 H 77 / 

repealed by Specific Relief Act, 19G3. See now S 19 of that Act) n!’ / (smC6 

claiming under the covenantor unless the contract can be said tobe badCllT 118 

>ng the rule against perpetuities. As to whether such contact s Xverned bv tt ?' 
against perpetuities, see Note 10 on section 14 ° Y the rule 

revenue o m ,t * “ n A *«*■ W Ik. 

is submitted ih„ ' lfc was beld that S - 40 applied to the case. It 

to the owner shin 0 f ^ C0VVQCt ' The C0llfcract cannot he said to be annexed 
owning »; ,t P p4. ™ W performed ^ 

n» w ' th ?,*•, ,imi *• •« «*** 

anil take the land, it was hel I that e'en 01 defaiilt to P a V back the purchase-money 
land but was meredv acol^ 

purchaser from B against ,1 .?h) C ° DOt be enforeed b >' a subsequent 

shall dischtge t°he debtlaSlLT^ Hbldu f brotbe ^ “ was provided that “each of us 
3^ 90* v. , trom ha ve fallen to 


3 r'JnV‘ ll \ 193 (195) [A I K V 49 C 40] : 41 Pat 
656 (1)B). (AIK 1958 Pat 4G7, Reversed.) 

Section 40 — Note 13 

^DB) 25 A “ 127 (4 “ 9) [A I R v 12] : 47 All 582 

Section 40 — Note 14 

1 1944 Oudk 35 (37) [A I R V 31], (6 OudhCas 


Folioted.) 1916 A1120 ° amlAIR 1917 Ail 2i9 > 

(’13) 39 lod Ca.s 67 (68> (All). 

(’13) 19 Incl Cus 126 (126) (\H) 

2 Ca 3 1 Tf 8 ^t 180(l82)[A1EV 7] = 23 0«lh 

Also ( se 9) I. 55! N a oL 9 8 6 < 937 ' 938) < DB > 
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his share, it was held that this was not a mere personal covenant but was one 
annexed to the ownership of the immovable property within the meaning of this 
section.(4) 


15. Miscellaneous. (1) A kanom deed provided that jenmi redeeming the 
kanom should pay compensation for improvements effected by the tenant at rates 
specified therein. It was held that the obligation of the jenmi could not be regarded as 
one annexed to the ownership of the property and could not be enforced under S. 40 
against transferees from the jenmi.{ 1) 

(2) A, a co.owner, contracted with B, another co-owner, that B should be in 
the sole management of the whole of the property and that A will receive only half 
the income out of it. It was held that the principle that a party cannot be permitted 
to use land in a manner inconsistent with the contract entered into by his vendor 
with notice of which he purchases, can be invoked only in the limited class of cove¬ 
nants and not in other cases and that a purchaser from the co-owner could not be 
debarred by the above principle of his inherent right to claim partition.(2) 

(8) There was an island between two branches of a river which belonged to a 
third party. The land to the north of the northern branch belonged to A and that to 
the south of the southern branch belonged to B. A and B agreed that the island 
should belong to A if the northern branch became fordable and to B if the southern 
branch became fordable. B subsequently purchased from the third party the island, 
and thereafter when the northern branch became fordable A sued B for ejectment; it 
was held that A and B could not impose by contract any burden on the land of a third 
party which would run with the land in the hands of any possessor of it by any 
title.(8) 


(4) P at his own cost constructed an artificial channel through D's land to take, 
water to his land. D agreed to pay P a water rate for water taken by him for his- 
own land from the channel. It was held that this was an obligation under a contract 
annexed to the ownership of immovable property and was therefore enforceable against 
transferees of the property with notice.(4) 


(5) S, a lessee of a coal mine,; agreed to transfer his rights to P but subse¬ 
quently transferred them to C. As a result of lhe conflicting interests created between- 
P and C, there was a compromise under which C agreed to pay to P a certain com¬ 
mission per ton of coal sold by him during the term of the lease. It was held that this 
was an “obligation annexe 1 to the ownership of immovable property but not amount¬ 
ing to an interest therein” within the meaning of this section and was therefore 
enforceable against a transferee from C with notice of such agreement.(5). 


16. Covenants and the rule against perpetuities. — The rule against 
perpetuities does not apply to covenants which “run with the land.” See Note 11 on 
S. 14. As to whether the rule against perpetuities apnlies to contracts relating to 
immovable property including those falling under this section, see Note 10 on 
section 14. __ 


4. f 1933 Mad 715 (719) [AIR V 20] (DR). 

Section 40 — Note 15 

1. 1940 Mad 453 (455) [AIR V 27] (DB). 

2 (1900) 2 Bom L R 884 (887) (DB). (3 Beng 
L R 14 and G Cal 106, Followed.) 


3. (’72) Ind App (Supp Vol) 34 (39) (DC'. 

4. 1935 Mad 975 (976, 977) [AIR \ -- ( DB; - 

5. 1948 Nag 286 (287) [A I R V 35 C 95; : I L R 
(1948) Nag 200. 
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17. Transferee with notice. — The right or the benefit of the obligation 
under this section is enforceable against a transferee of the property for consideration 

only if it can be said that he had notice of such right or obligation.(l) As to what 
constitutes notice, see S. 3 and the Notes thereon. 

The onus is on the transferee to show that he paid consideration and that he 

took the transfer without notice of the prior contmct.(2) The reason for this view wa= 

stated by their Lordships of the Privy Council in Bhup Narain v. Gokul Chandi 8) 

which was a case arising under S. 27 (b) of the Specific Relief Act. 1877, which was 

worded in terms similar to the last paragraph of this section. Their Lordshms 
observed : y 

‘In their Lordships* opinion, the section lays down a general rule that the original con- 
tract may be specifically enforced against a subsequent transferee, but allows an exception to 

that general rule, not to the transferor, but to the transferee, and, in their Lordships’opinion 

t is clearly for the transferee to establish the circumstances which will allow him to retain the 

benefit of transfer which prime, facie, he had no right to get. Further the subsequent transferee 

is the person within whose knowledge the facts as to whether he has paid and whether he had 

notice of the original contract lie, and the provisions of Ss. 103 and 106, Evidence Act 1^79 
have a bearing on the question.” viuence Act, X8(2, 

Although a contract for sale of immovable property is enforceable against a 

transferee thereof with notice of the contract, the transferee is not liable to the°person 

in whose favour the contract was made for mesne profits until the sale is actuallv 
10 1 \ f 0 rmal conveyance/4) * 

It has been held that Ss. 55 (2), 65 and 10S (c) which are instances of covenants 

running with the land, are binding on the property in the hands of transferees in-es 
pective of any question of notice.(5) 

As to the question of notice to a transferee under a registered document, see 
Not© lB. 

18. Transferee. A transferee means a transferee under a registered con 
veyance where such conveyance is necessary for the validity of the transfer.(l) But 

under S. 47 of the Registration Act a registered document takes effect from the date of 
its execution and therefore, a notice after execution of the document but before it« 
registration will not affect the protection given to the transferee by the section.(2) 

As to whether a partition is a transfer, see S. 5, Note 4. 


Section 40 — Note 17 

1. (’65) 69 Cal W N 508 (509). 

1921 Rom 161 (162) [AIR V 8l : 45 Horn 170 
(DB). 

1921 Mad 559 (560) [AIR V 8 ] (DB) 

2. (’65) 69 Cal W N 503 (509). 

1963 Pun] 470 (471) [AIR V 50 C 130 . (Onus 
can bo discharged by evidence-Mere denial 
that he had no notice of prior agreement will 
not discharge onus.) 

1960 Kcr 139 (140) [AIR V 47 C 64] : 1 LR (1959) 
Ker 1242 (DB*. ' 

1927 Mad 699 (700, 701) [AIR V 14]. Notice 
includes constructive notice.) 

1926 Lah 136 (137) [AIR V 13] (DB). 

1925 Cal 61 (62) [AIR V 12 : 52 Cal 121 (DB). 

( 03) 5 Bom L R 991 (99'). (A person who alleges 
himself to be a 0onn fid<’ purchaser lor value 
without notice must specifically plead that in 


Ibis written statement or in the plaint as the 
case may be If he does not plead all that, ho 
will not be allowed at the hearing to go into 

evidence on that point.) ° 

[But see (’84 i 1881 All W N 254 (254) (DB) (In 
^ hl t^ a S] C on us was laid on transferer to prove 

3 19.34 PC 68 (70) [AIR V21]: 61 Ind App 

lie. 13 I at 242. (36 Bom 446 : 40 Cal 565* AIR 

1914 Mad 634; AIR 1916 All 342 and AIR 1930 

Put 452 Approved; AIR 1923 Bom 410 , Dis¬ 
approved.) 

4. 1936 Bom 276 (277) [AIR V 23]. 

5. (’48) I LR (1948) I Cal 492 (497). 

Section 40 — Note 18 

1 l*"™ 18! (182) [AIR V 17] (DB). (Case 

under S. 27 (b) of the Specific Relief Act.) 

2. 1962 Cal 40 (42) [AIR V 49 C 11] (DB). 
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19. Second transferee from bona fide first transferee. — An assignee of 
land from a purchaser without notice is not affected by any right or obligation which 
does not run with the land” even though he may have notice himself.(l) The reason 

: s that the first purchaser without notice gets a good title to the property free from 

such obligations and is entitled to convey his rights to any one whether the latter has 
notice or not of such obligations. 


20. Transfers by operation of law. - Section 2, clause (d) provides that the 
Act does not apply to transfers by operation of law or by or in execution of a decree 
or order of a Court of competent jurisdiction. In a Madras case,(l) however, it was 
observed that it was not clear that the term “transferee” in S. 40 may not indude a 
purchaser at a court-auction. In Xur Muhammad v. Dinshaw( 2) their Lordships of the 

Privy Council observed : “Assuming that.section 40 of the Transfer of Property 

Act has full scope, it is only if the purchaser at a judicial sale bought with notice of 
the contract that it could be enforced against him” and they held that in the particular 
the purchaser had no such*notice. '.The High Court of Calcutta has, in the under¬ 
mentioned decision,(2a) held that the principle underlying this section will apply to 
in\ oluntary transfers as well including statutory transfers unless excluded either 
expressly or by necessarily implication. 

In the undermentioned case(3) it was held that the Official Receiver in whom 
the estate of the insolvent had vested was a person “claiming under the insolvent ” 
within the meaning of S. 27 (b) of the Specific Relief Act, 1877, (since repealed by 
Specific Relief Act, 1963 See now S. 19 of that Act) and that a contract enforceable 
against the insolvent was enforceable against the Receiver. 


A person acquiring property by adverse possession cannot be said to be a 

transferee for consideration and is bound by a restrictive covenant even if he had no 
notice.(4) 


21. Contract for sale prior to attachment— Sale after attachment— 

Validity.— Since a contract for the sale of immovable property creates an obligation 
annexed to the ownership of immovable property, a subsequent attachment will be 
deemed to have leen male only subject to such obligation. Consequently, a sale in 
pursuance of the contiact though subsequent to the attachment is not contrary to the 
attachment and is therefore valid. This is the general trend of opinion, though a 
contrary view has also been expressed in some cases. For a full discussion of the 
Subject, see Note 15 on S. 64 of the A. I. R. Commentaries on the Code of Civil 
Procedure, 7th (1963) Edn. 


22. Injunction does not run with land. — An injunction does 
not run with the land. An injunction restraining the user by the 
defendant of his land cannot, therefore, be enforced against an auction, 
purchaser of the property in execution of a decree.(l) In the undermentioned 


Section 40 — Note 19 

1. (1911) 2:K 13 476 (483) :80 L J K B 1107 
(1113), Wilkes v. Spooner. 

(1879) 49 L J Ch 68 (72, 73) : 11 Ch D 327 (337), 
Attorney-General v. Biphosphate Guano Co. 

Section 40 — Ncte 20 

1. 1917 Mad 4 (5) [AIR V 4] (DB). 

2. 1922 P C 393 (-396) [AIR V 9]. 


2a. 1955 Cal 21 (24) [AIR V 42 C 4] : ILR 
(1956) 2 Cal 469 (DB). 

3. 1932 All 78 (79) [AIR V 19] : 54 All 17 (DB). 

4. (1905) 1 Ch 391 (3yS) : 74 L J Ch 310 (313), 
In re Nisbet & Pott’s Contract. 

Section 40 — Note 22 


1. (’08) 32 Bom 181 (184) (DB). 
(’02) 26 Bom 140 (141) (DB). 
685, followed.) 


( (1881) 17 Ch D 
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case,(2) however, it has been held that a private purchaser with notice of an injunction 

against the vendor not to alienate the property cannot claim-a valid title to the 
property. 


23. Acquiescence in breach of restrictive covenant.— A restrictive covenant 
running in equity with land will not be enforced if there has been acquiescence in the 
breach thereof for a long time. In Sayers v. Collyer[ 1) Bowen L. J., observed : ‘'A 
person who is entitled to a restrictive covenant may, by his conduct or omissions, put 

himself in such an altered relation to the person bound by it as makes it manifestly 

unjust for him to ask a Court to insist on its enforcement by injunction.” This 

principle has been followed in this country also. In Dhannu Loll v. Bansidhar(2) 

where A being entitled to a restrictive covenant restraining B from opening certain 

windows in a wall, kept quiet till the building was/completed and did not°take any 

steps to prevent such opening of the windows it was held that the case was one in 

which A lost the right which he might have had, by reason of his acquiescence. See 
•also the undermentioned case.(8) 

24. Covenant for title.—By S. 55, sub.s. (2), a covenant for title beirm 
implied in every sale deed runs with the land.(l) It has been held that an express 
covenant for title will, on the same principle, run with the land.(2) In the Punjab 
where the Transfer of Property Act does not apply, it has been held that a covenant 
for title is a personal covenant and not one running with the land and cannot be 
taken advantage of by a pre.emptor.(it) A covenant for indemnity , undertaking that if 
the vendee should be deprived of the property the vendor would compensate him is not 
one running with the land as it does not touch and concern the land.(4) 

25. Covenants between landlord and tenant.— As has been seen in Note 1 
in English law, covenants between landlord and tenant, touching and concerning the 
demised premises, run with the land and the burden of the covenant could be 
enforced against the assigns from either party thereto independent of any question of 
notice of the covenant. It lias also been seen that the same is the law in this country. 

Thus, the burden of the following covenants has been held to touch and 
concern the thing demised and, therefoie, to run with the land ; 

(1) A covenant by the lessee to pay rent.(l) But an agreement reducing the 

rent by some of the co.sharer landlords has been held not amounting to a 
_ covenant ru nning with the land.(Ja) ° 

<’99) 1 Bom L R 854 (854, 855) (DB). 

2 . (’99) 12 CPLR 109 (110, 112). 

Also see Section 6, Note 30. 


Section 40 — Note 23 

1. (1884) 28 Ch D i03 (108) : 54 L J Ch 1 (4). 

2. f(1929) Bat 349 (351) [AIR V 16] (DB). 

3. (’09) 3 I ml Cas 93G *937) (DB) (Mad). (Cove¬ 
nant may be waived.) 

Section 40 — Note 24 

1. 1928 Mad 894 (895) [AIR V 15] : 51 Mad G88 
(DB) (But it is not annexed to the interest of 
tranaferee by Court sale.) 

^Dll ) 1929 Ali 293 iAlli V 16 ^ : 51 AU 651 

4. T. P. 38. 


U842) 11 L J Q B 104 (106): 90 R R 903, Thomas 
v. Ihomas. 

3- 1928 Lali 357 (359) [AIR V 15] : 9 Lah 659 

v j , 

“thn? 28 Mftd 894 (895) [AIK V 15 ] : 51 Mad 6 *8 

Section 40 — Note 25 

^DB ? 35 CaI 308 (388) '■ AIR V 22] : 62 Cal 346 

(1823) 107 E R 152 (154) : 2. R It 437, Vvayan v 
Arthur. (If the performance of the covenant be 
beneficial to the reversioner, in respect of les¬ 
sor s demand, and to no other person bis assig¬ 
nee may sue upon it.) ° 

* ®‘ B) 1950 Pat 22 (25) [AIR V 37 C 8]: 28 Rat 844 
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(2) A covenant by the lessee not to transfer the land without the consent of the- 

landlord^ 2) 

(3) A covenant by the lessee not to so work a mine as to encroach upon the- 

landlord’s other property.(3) 

(4) A covenant by the landlord to renew a lease at the option of the tenant.(4)-’ 

But a covenant to renew a lease at the option of the lessee at a time when* 
the lessor himself would have ceased to have any interest in the property 
was held to be a personal one and not one running with the land.(4a) 

(5) A covenant by the landlord to allow the tenant to erect a structure on the 
demised premises.(5) So also a covenant requiring the lessee to put a 
building on the leased premises.(5aa) 

(G) A covenant by the lessor to pay the lessee cost of construction of building, 
on determination of lease.(oa) 

(7) A covenant in a patni lease by a patnidar to submit collection papers year 
by year in the landlord’s office.(5 b). 

As regards the benefit of covenants between landlord and tenant, the general 
rule referred to in Note 1 will apply, namely, the benefit of covenant will always run 
with the land if it touches and concerns the land of the covenantee and the covenant 
was intended by the parties to be annexed to such land. Thus, a covenant in a lease 
that the lessee should not purchase the undertenant’s holding being for the benefit of 
the lessor’s land, will run with the land of the lessor.(G) In other words, the benefit 
of the covenant will “run with the reversion.”(Gaa) 

A covenant between landlord and tenant which runs with the land can. as has 
been seen in Note 1, be enforced only against the assigns of the covenantor and not 
against a sub-lessee between whom and the landlord there is no privity of con tract. (Gab) 
Thus a covenant in a head-lease as to payment of a specified rent being a positive or- 
affirmative covenant cannot be enforced against the sub-lessee.(Ga) But a covenant 
between a landlord and tenant may, if it is restrictive one, be enforced against the 
sub-lessee on the equitable principle of Tulk v. Moxhay{ 7) as embodied in the first 


2. 1962 Pat 193 (194) [AIR V 49 C 46] : 41 Pat 
656. (Covenant that iu case lessee wished to 
assign demised property he should first take 
lessor’s consent and if lessor did not wish to 
purchase then lease might be assigned to third 
person.) 

1936 Pat 493 (494) [AIR V 23] :15 Pat 673 (DB). 
►£1923 Cal 679 (680) [AIR V 10] (DB\ (Williams 
v. Earle, (1868) 16 W R (Eng) 1041; McEacharn 
v. Cotton, (1902) 71 L J P C 20 and West v. 
Dobb, (1869) 17 W R (Eng) 879, followed.) 

Also see S. 10, Note 17. 

3. *£1920 Pat 3S3 (400, 401) [AIR V 7] (DB). 

A. 1959 Assam 22 (23) AIR V 46 C 9 (DB). 

1954 Orissa 110 fill' [A I R V 41 C 33] : I L R 
(1954) Cut 1 (DB). (The leasehold interest hav¬ 
ing been severed by agreement of the parties, 
each of the assignees was entitled to enforce 
the term providing for the renewal so far as his 
separated part was concerned irrespective of the 
others. > 

1927 Mad 513 (516 ' [A I R V 14' : 50 Mad 595 
(DB). 

1921 Mad 541 (541) r AIR V 8]: 44 Mad 230 (DB). 
(’01) 24 Mad 449 (457) (DB). 


(’12) 17 Ind Cas 180 (183, 184) (DB) (Cal). 

[See also (’59) 3S Pat 1160 (1U0) (DB).] 

4a. 1929 Cal 50 (54) [AIR V 16] : 55 Cal 841 
(DB). (Lessor having leasehold interest up tc 
1916, leasing the interest for 20 years from 1902 
with the clause for renewal.) 

5. 1923 Oudh 114 (116) [AIR V 10] : 27 Oudh 


Cas 34. 

5aa. 1954 Orissa 110 (111) [AIK V 41 C 33] : 

ILR (1954) Cut 1 (DB). 

5a. (’53) ILR (1953) 1 Cal 34 (38) (DB!. 

5b. 1950 Cal 195 (196) [AIR V 37 C 67] : ILR 
(1951) 1 Cal 276 (DB). 

6 (’97) 1 Cal W N 174 (179) (DB). 

6aa. 1954 Orissa 110 (111) [AIR ' J 1 c 33 J* 


1 (19^4) Cut 1 (DB). 

i 86 Cal L Jour 198 (206, 207) 

b 1952 Pat 409 (415) [AIR V 39. (DB . 

194 5 Cal 89 (92) [AIR V 32] (DB) (AIR 

5 Cal 154, followed.) . 

( 1848 ) 41 E R 1143 (1144) : 2 Ph -14. (If the 

tv is attached to property by owner, do one- 
o purchases with notice of that can stand lix. 
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paragraph of this section.(8) 

It has been held in the undermentioned case(9) where a lease provided for the 
re.conveyance of certain lands comprised in the lease whenever the lessor may require 
them, that a positive covenant never runs with the land either at law or in equity. It 
is submitted that the observation that positive covenant can never run at law between 
a lessor and lessee is not correct. In the undermentioned case,(9a) an option given bv 
the lessee to the lessor to resume the leasehold land has been held to be merely a 
personal covenant and not a covenant creating an interest in land. 

A reversion may be severed by an assignment of the reversion in part or by an 
assignment of part of the reversion. In either case covenants which run with the land 
run with the severed parts and the assignee in respect of the part has the benefit of 
the lessee’s covenants and bears the burden of the lessor’s covenants.(lO) 

26 Covenants in building schemes. — A, the owner of a land parcels it 

out into plots for building purposes and sells the plots to various persons X Y and Z 

who enter into covenants touching and concerning the plots so purchased by them 

Can these covenants be enforced not only by A, but by one purchaser against another* 

t ias been held that it the scheme was such as to show a community of interest 

between all the purchasers such community of interest necessarily imports a recnrocUu 

of obligation which is enforceable not only against the original owner but also between 

the various purchasers themselves. In Spicer v. Martin,( 1) seven houses, forming part 

of a building estate were conveyed by C to S who covenanted that they should 1 e ,Ud 

as private dwelling houses only. The dwelling houses were let by S to M containing 

covenants similar to that contained in the sale by C to S. Subsequently, the successor 

in title or ,S proposed to use the other houses as a hotel. Thereupon M sued tLe 

successor for an injunction restraining him from doing so. It was held that 1/was 
entitled to do eo. Lord Macnagbten said : " ‘ 

“The restriction was obviously for the benefit of all the lessees on the estate • thev nil l i 
a common interest in maintainin'’ the restriction Tivio , on me estate . the} all had 

I think, requires and imports reciprocity o^obVigation.” 1 S comnulD,t ^ of interest necessarily 

In Reid v. Bicker staff {‘A) Cozens.Hardy, M. E. observed as follows • 

r e hr 

"owner 11 of eDt ^ ^ ^ 
“ h “ a tak - v-yiug covenants from various purchasers Tbere niusl be n^tie'e t“ 'the v “ l0tS 

area .” 30 hat 1 llm >' venturo to C “ U *ho local law imposed by the vendors upon“a Tcdinito 
In the pla intiff and the defendant had taken adiacent vdm, 

/I I tV t l t ■ < m 4 i V 


ditlerent situation.) 

8. 1030 Cal 727 (736) 'AIK V 23l (DB) 

9. 1927 Cal 41 i43)[aIr V 14‘ (OB) 

9a. 1002 Pat 201 (202) [AIR V 49 C 49l 
709 (DB). 

l O. 1904 Orissa 110 (ill) [AIR V 41 
ILK 1 1954) Cut 1 vDB). 

(’54) ILR (1953) 1 Cal 34 (37, 38) (DB). 

also the effect of S. 109 of the Act.) 

( 00 ) 80 Cal L Jour 198 (207, 208). 


: 41 Pat 
C 33] : 
(This is 
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l. (1888) 58 L J Ch 309 (315): 14 Ann Cas 1*> 

m, 2 fo!i ( owcdo s V ' Cmvl ' shinv ’ (1878; 9 Cb u 
2^(1909) 78 L J Ch 753 (756) : (1909) 2 Ch 305 

llsoo'n 6 !^° 4 QQ 28 ^MWestern y. Maedernott, 

7 Ch D 2??, foUowedd Crnmn " Cbapman ’ 
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under agreements for lease from the Secretary of State. The terms inserted were for 
the common benefit of a group of lessees taking sites for buildings intended to be 
contiguous and to form one block or group in mutual relation. It was held by the 
Bombay High Court that the defendant having knowledge of the circumstances was 
bound by his covenant not only towards the Secretary of State but also towards the 
lessees cf neighbouring plots for whose benefit the terms -were introduced, and on 
whom, he, reciprocally on his part, had a claim for the fulfilment of the like terms by 
them for his benefit as lessee. 

In pursuance of a building scheme the Bangalore Municipality sold house sites 
by auction to several purchasers imposing on all such purchasers certain conditions and 
restrictions regarding the use of sites and putting up of structures on them. A final title 
deed was to be given to the original purchaser only after the building had been com¬ 
pleted complying with all the conditions. A plot was transferred by the original pur¬ 
chaser A to B who completed the building and established in it a lodging and boarding 
Hotel. C who was an assignee of the contiguous plot from the original purchaser D 
brought a suit against the Municipality and B to enforce against B the restrictive coven¬ 
ants entered into by B's predecessor .4 with the Municipality while purchasing the 
plot. It was held that although the ultimate objective of the Municipality might 
have been to see that the area developed in a particular manner, its intention in 
imposing several conditions on the bidders and in expressly providing for the postpone¬ 
ment of the execution of a regular deed of sale till after all the conditions of sale were 
completed, -was to keep in its own hands the enforcement of all the covenants and that 
it was no part of its intention to transfer to any other bidder the right to enforce any 
one of these covenants. There was neither an express transfer of the benefit of 
covenants by the Municipality to C nor could any such transfer be implied from the 
documents produced and the evidence adduced by C. Therefore C had not acquired 
the right of enforcing any of the covenants.(3a) 

See also the undermentioned cases.(4) 


41. Where, with the consent, express or implied, of the persons 
Transfer by ostensible interested in immoveable property, a person is the 
owner. ostensible owner of such property and transfers the 

same for consideration, the transfer shall not be voidable on the ground that 
the transferor was not authorized to make it : provided that the transferee, 
after taking reasonable care to ascertain that the transferor had power to 

make the transfer, had acted in good faith. 


Synopsis 


1. Scope of the section. 

2. Distinction between S. 115 of the Evi¬ 
dence Act and this section. 

3. Application of this section to execution 

sales. 

3a. (’61) ILR 1961 Mys 675 (695) (DB). 

4. (1910) 79 L J Ch 239 (241) : (1910) 1 Ch 325, 
Wille v. St. John. 

(188 ') L J Ch 183 (193, 191) : 43 Ch D 265 
(273), Mackenzie v. Childers. 


4. Application of section to transfers of 

movable property. 

5. Principle of section applies to States 

where the Act does not apply. 


(1886) 55 LJQB 280 ( 284, 285): 16 QB D 
778, Nottingham Patent Brick & Tile Co. v. 

Butler. 

(1954) 69 E R 237 (242, 243): 101 RR 736* 
Child v. Douglas. 
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6. Application of section where S. 10A, 

Dekkhan Agriculturists* Relief Act 

(XVII of 1879), applied. 

7. Conditions for the applicability of the 

section. 

8. Ostensible owner with the consent of per¬ 
sons interested. 

9. “Persons interested.” 

10. Express or implied consent. 

11. Consent need not be to the transfer 
by the ostensible owner. 

12. Consent under coercion, fraud, 
misrepresentation and mistake. 

13. Attestation by person interested, 
if consent. 

14. Motive of consent immaterial. 

15. Consent must continue up to time 
of transfer. 


16. Section 52 and this section. 

17. Ostensible owner, if includes mort¬ 
gagee. 

18. Ostensible owner need not be one 
who has no interest in the pro¬ 
perty. 

19. “Transfers.” 

20. The transferee, if includes subsequent 

transferees from first transferee. 

21. Transferee must have acted in good faith 

after making reasonable enquiry. 

22. “Good faith.” 

23. Reasonable care. 

24. Plea of reasonable care and good faith 
when to be taken. 

24a. Transferee’s title to be considered 
with reference to date of transfer. 

25. Burden of proof. 


1- Scope of the section. One of the general principles of the law of 
transfer of property is enunciated by the maxim nemo plus juris ad ahum transferee 

potest quam ipse habet— no man can transfer to another a right or title greater than 
what he lmnselt possesses. Another maxim enunciating the same principle in another 
form is non dat qui non habet— he gives not who hath not. To this general principle 
however, there are several exceptions. Thus, under the law-merchant as to negotiable 
instruments, a transferee bona fide of an instrument may get a better title than that of 
the transferor^ 1) Similarly, a bona fide purchaser of chattels at a sale in market overt 
in England may get a better title to the chattels than that of the seller.(2) Again if the 
true owner of property permits another to hold himself out as the real owner, as by 
en rusting hnn with the documents of title or in some other way, a third person who 
bona fide deals with that other may acquire a good title to the property as against the 

i ue owner.(d) The ground of this last exception was stated by their Lordships of the 
invy Council m Ramcoomar v. McQueen,( 4) as follows: 

“It 13 a principle of natural equity, which must be universally applicable, that where one 
nan allows another to hold himself out as the owner of an estate, and a third person purchases 

lows tr'clh 0 : t °T r ln th ? , bCllCf that h ° ,S real OT ner, th:Zt" 

the Othci to hold himself out shall not be permitted to recover upon his secret title, 

sometn' 8 “I °T " hr ° W thlU ° f th ° P urchrtSer >>y showing, either that he had direct notice or 
staml-which'oueht °toha ‘° C °. n f rUCtive notite - o£ th ° real title, or that there existed circum- 
discovery of ,t.'“I) P ‘ UP ° n aU eQqUlry ' i £ prosecuted, would have led to a 

TWrincij^ so stated is really a form of the equitable doctrine of estoppel.(5a) This 


Section 41 — Note 1 

1 ' , Bro ?'' 1 ' A Selection of Legal Maxims, 10th 

Edu., 19 '9 Pages 305, 550. 

See alto S. 58, Negotiable Instruments Act, 1881 

2 . Broom, A Selection of Legal Maxims, 10th 
Edn., 1939, Pages 305, 548. 

Compare S. 27, Sale of Goods Act, 1930. 

3. Broom, A Selection of Legal Maxims, 10th 
Edn., 1939, Page 547. 

(’57) 1957-2 Mad L Jour 603 (608) (DB). 

(40) i 9 .i (3 Marwar L R 48 (Civ) (49) 

< 1875 ) Luu lte No. 87, p. 206 

4. *(’72) Ind App Sup Vol 40 (43) (PC). 


nlso (Ib60) 3 L T 130 (130) : 123 Ii R 
90b, Culrncross v. Lorimer. 

(’62) 64 Punj L R 230 (234). 

(’57) 1957-2 Mad L Jour 603 (608) (DB'» 

( N^C L 1698 ( (DbI 1 AU 673 ^ ; AIR 1955 

19 ^t. AI| l (3) [AIR V 31] : ILR (1944) All 20 
(DB). (Section lays down a particular case of 
the general rule of estoppel.) 

10 43 Lah !68 (17 °) [AIR V 30]. (Section is one 

ot the illustrations of the rule of estonnel ) 

1943 Mad 459 (462) [A I K V 30], (Section 41 is 
f after all another species of estoppel when the 
lepiesentation is not made directly to the re- 
presentec but when it consists in making it 
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section is a legislative enactment of the principle stated by the Privy Council in 
Bamcoomars ca$e,{Q) and is, thus, an exception to the general principle stated above 
that a man cannot confer a better title chan he himself has.(7) It does not lay down 
any new rule of law, but merely enacts what was the law before.(8) 

The estoppel under this section operates between the true owner and the trans¬ 
feree in good faith and not between the true owner and the ostensible owner. Conse¬ 
quently,an ostensible owner cannot invoke the provisions of this section for his benefit.(9) 

2. Distinction between section li5 of the Evidence Act and this 
section. — Section 115 of the Evidence Act, 1872, and this section enact different 
aspects of the same principle underlying the equitable doctrine of estoppel.(l) But the 
main distinction between the two provisions is that under S. 115 of the Evidence Act 
it is necessary that the party sought to be estopped should have intended that the party 
pleading the estoppel should act on his representation; while under this section it is not 
necessary that the real owner should have intended that the transferee should take a 
transfer of the property. Indeed, the intention of the person who places property in 
the name of another, is in most cases to screen the property from creditors and not 
that the ostensible owner should transfer it to any one.(la) 


possible for the ostensible owners to mislead 
those with whom they are dealing on account 
of the special position of vantage in which they 
were placed by the conduct express or implied, 
of the real owners.) 

1925 Cal 993 (995) [AIR V 12]. 

6 . 1920 Pat 1 (21) [AIR V 7] : 5 Pat L .Jour 521 
(SB). 

1961 Pat 314 (316) [AIR V 48 C 94]. 

1960 Mad 3S9 (400) [AIR V 47 C 142] (DB). 

1951 Pepsu 101 (105' [AIR V 38 C 41] (DB). 

1947 Mad 287 (295) [A I R V 34 C 1.2] : ILR 

(1947) Mad 574 (DB). 

(’46) 1WJ6 Marwar L It 48 (Civ) (49). 

1943 Oudh 398 (401) [AIR V 30] : 19 Luck 216. 
1940 Rang 184 (18 S) [AIR V 27]. 

1933 Rang 361 (362) [AIR V 20, (DB). (Husband 
holding out that his wife and children are sole 
owners of the property — Wife and children 
mortgaged the property — Good faith on the 
part of the mortgagee — Husband cannot im¬ 
pugn the mortgage.) 

1930 All 422 (425) [AIR V 17]. (Vendee is bound 
to take reasonable care to examine the title 
deed of the vendor.) 

1930 Cal 92 (93) [AIR V 17] [DB). (Purchaser 
from the mortgagee’s right is also protected.) 
1929 Cal 83 ( 86 ) [AIR V 16 ] (DB). 

1929 Pat 305 (306) [AIR V 16] (DB). 

❖1926 Cal 916 (917, 918) [AIR V 13] (DB). 

(’04) 26 All 490 (492). 

(’92) 14 All 362 (364) (DB). 
t (’83) S All 409 (414) (DB). 

[See also 1918 Oudh 214 -(217) [AIR V 5]. 
(Section is based on the doctrine of estoppel.)] 

7. 1963 S C 1917 (1919) [A I R V 50 C 276] : 
(1963) Supp 1 SCR 55. 

1920 Pat 1 (20) [A I R V 7] : 5 Pat L Jour 521 
(SB). 

(’62) 64 Punj L R 230 (234). 

1961 Pat 16 (17, 18) [AIR V 43 C 4]. 


1952 Nag 106(108) [AIR V 39]: ILB(1953)Nag 684. 
(’49) 28 Pat 542 (550) (DB). 

1948 Nag 110 (117) [AIR V 35 C 40] : ILR (1947) 
Nag 510 (DB). (Section 41 has to be construed 
strictly.) 

1947 Bom 49 (52) [AIR V 34 C 14] : ILR (1946) 
Bom 984. (Hence the conditions last set forth in 
the section must be strictiy fulfilled before its 
benefit can be available to the transferee.) 

1925 Cal 993 (995) [AIR V 12]. 

1920 Mad 505 (507)J[AIR V 7j: 43 Mad 135 (DB). 

8 . (’62) 64 Punj L R 230 (234). 

(’95) 22 Cal 909 (919) : 22 Ind App 129 (PC). 

(’73) 19 Suth W R 292 (296, 297) (PC). 

(’91) 15 Bom 32 (41) (DB). 

(’ 88 ) 1888 Bom P J 139 Reprint 81 (81) (DB). 

(’S3) 9 Cal 898 (900) (DB). 

(’81) 1881 All W X 67 (67) (DB). 

(’81) 7 Cal 199 (206, 207) (DB). 

(’76) 25 Suth W R 281 (282) (DB). 

(’76) 25 Suth W R 532 (534) (DB). 

(’72) IS Suth W R 526 (526) (DB). 

(’ 68 ) 10 Suth W R 135 (186) (DB). 

(’ 68 ) 9 Suth W R 593 (594) (DB). 

(’67) 8 Suth W R 67 ( 68 ) (DB). 

1 * 66 ) 5 Suth W li 37 (38) (DB). 

(1865) 3 Suth W R 87 (89, 90* t DB). 

(1865) 3 Suth W R 10 (11) (DB). 

(1864) I Suth W R 115 (115) (DB). 

(1864) 1864 Suth \V R 313 (318) (DB). 

(1864; 1 Suth \V R 110 *110) (DB). 

[See also (’ 66 ) 5 Suth W R 120 (121) (DB).J 

9. 1962 Pat 140 (146) [AIR V 49 C 33] (DB). 

1944 Mad 237 (238) [AIR V 31]. 

Section 41 — Note 2 

1. (’57) 1957-2 Mad L Jour 603 (609) (DB). 
f 1934 Oudh 460 (461) [AIR V 21] (DB). 

(’ 86 ) 8 All 409 (414) (DB). 

[See (’ 86 ) 8 All 324 (332) (DB).j 

la. (’57) 1957-2 Mad L Jour 603 (609) (DB). 
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The law, in these two sections, has made a distinction between an intentional 

inducement and an unintentional inducement. It views with more disfavour the 

-conduct of a person who has intentionally induced a person to act to his detriment, than 

the conduct of a person who has unintentionally done so. In the former case, which is 

the one falling under S. 115 of the Evidence Act, the person making the representation 

cannot escape responsibility on the ground that though he intentionally induced the 

other to act. yet the latter should have made inquiries and found out the truth. The 

person acting need merely show that he was not aware of the truth, and acted cn the 
inducement made.(2) 

In a case falling under this section, on the other hand, the transferee cannot 
mei oh re^t on the fact that ostensible ownership was in his transferor and that he took 
the transfer from such ostensible owner. He must also show that he acted bona fide 
after taking reasonable care to ascertain that the transferor had power to make the 
transfer. It has been held in some cases,(8) however, that even in cases falling under 
b. llo of the Evidence Act, proof of reasonable inquiry is not dispensed with. In the 
■un ermentioned case(4) Jt was held that S. 41 is a restriction on the general law of 
estoppel enacted in S. 115 of the Evidence Act when the transaction relates to immov¬ 
able property. It is submitted that in view of what has been said before these views 
are not correct. 

,, „ ,^ here ma y be cases in which a person may lie estoppe l both under S. 115 of 

the Evidence Act and under S. 41 of this Act. Thus, where A has, with his consent, 
allowed his property to stand in the name of B , and intentionally induces C to take a 
transfer from B and C takes such transfer after taking reasonable care to ascertain that 
5 lias power to transfer the same, S. 115 of the Evidence Act and S. 41 of this Act 
will both opeiate to estop A from asserting against C that the property is his own.(5) 

3. Application of this section to execution sales. —The Act applies as has 
fo 6 r“ Ses ‘ot an^T ^ ‘° transfei ' 9 by aCt ° f ***“' The section, there. 

held in S uu,l e VTl T V \ th , e “ ction ca ” be applied to court sales. It has been 
held m the under,nen t.oned cases(2) that there is no warranty of title in such sales, 

M A ^-— — — 


2 . (’57) 1957-2 Mad L Jour 603 (609) (DB) 

1952 Kutch 55 (58) [AIR V 39]. (Such a case of 

estoppel under S. 115, Evidence Act, must be 
specmcally pleaded—In absence of such a plea 

,na(le 0llt hy Ccurt of appeal.) 

(DB) (196 ’ l 97 ) LAIR V 21] : 56 All 582 

1934 Ondb 460 (461) [AIR V 21] (DB). 

3. 1935 Rang 423 (425) [AIR V 22] (DB) 

1919 Mad 50 (51) [AIR V 6] (DB). k ' 

4 . (’10' 6 Ind Gas 898 (899) (Bom). 

5. (o, 1 1957-2 Mad L Jour 603 (609) (DB>. 
(Kamavan of Malabar tarwad abandoning bis 
position <>1 lest female becoming karnavasthri 

Alienation by — Karnavan keeping silent for 

many years-Estoppel-Case held covered by 

both S. 115 and S. 41.) * 

1937 Lab 272 (272) [AIR V 24] (DB). 

Section 41 — Note 3 

^UC 169MDBP 955) 1 AU 673 (686): AIR 1955 


1952 Nag 64 (64) [AIR V 39]. 

1946 Oudh 213 (220) [AIR V 33 C 64] (DB) 

19 92 (DB) 17 <23) [AIR V 31 J : ILR < 1943 ) AH 

1942 Mad 193 (196) [AIR V 29" 

1940 Nag 7 ( 8 ) [AIR V 271. J 

1935 All 234 (235) [AIR V 22] (DB) 

1934 Oudh 233 (235) [AIR V 21] (DB). (Auction- 

purchaser cannot take protection under this 
section.) 

1929 All 800 (801) [AIR V 16] (DB). 

1927 Bom 368 (368) [AIR V 14] (DB). 
l SeG nlso 1920 Mad 505 (508) [AIR V 71 • 43 
Mad 135 (DB). (Where title is ostensibly iu a 
third person and the real owner acknowledges 
it as true persons who seek to prove that the 
title is illusory will not be allowed to do so. 
ibis principle does not apply to execution 
cieditors who are not estopped by considera¬ 
tion a fleeting the judgment-debtor.)] 

2 \n 344 (DB) 256 (258) [AIR V 2V] : ILR < 1940 ) 

1935 All 234 </235) [AIR V 22] (DB). 
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that what the auction-purchaser purchases at a court sale is merely the right, title and 
interest of the judgment-debtor whatever it is, and that the principle of estoppel 
underlying this section has no applicability to such cases. The contrary view expressed 
in some cases(3) that the principle of :the section would apply is, it is submitted, 
not correct. 

4. Application of section to transfers of movable property.— The section, 

in terms, applies to transfers of immovable property and not to movable property. 
It has been held by the High Court of Madras that the principle underlying the 
section applies to transfers of movable property such as decrees/1) In the undermen¬ 
tioned case(2) of the Court of Lower Burma it was held that this section did not 
apply to the transfer of a decree, the decree being a movable property. No re¬ 
ference was, however, made to the question ^of applicability to the case of the 
principle underlying the-section. The^principle has ;been applied in England to the 
transfer of goods.(3) 

5. Principle of section applies to States where the Act does not apply.— 

The section does not apply to cases arising in States to which the Act does not apply. 
But even in these States the principles underlying the section are applicable/1) 

6. Application of section where section 10A, Dekkhan Agriculturists' 
Relief Act (XVII of 1879) applied. —It was held in the undermentioned case(l) that 
where S. 10A of the Dekkhan Agriculturists’ Relief Act (XVII of 1879) applied, this 
section ceased to have any application. Consequently where a suit was instituted within 
12 years of a transfer, the transferee was not protected under this section even 
if he was a bona fide transferee for value without notice of the real nature of the 
transaction/2) 


*1934 Oudh 233 (235, 236) [AIR V 21] (DB). 

3. 1952 Nag 64 (64) [AIR V 39]. 

1952 Trav-Co 479 <4S0) [AIR V 39] (DB). 

(’42) 1942 Nas L Jour 353 (354, 355). 

1930 All 521 (521, 522) [AIR V 17] (DB). (Appli¬ 
cability of principle assumed.) 

1924 All 63 (64) [AIR V 11] (DB). 

1917 Mad 885 (885) [AIR V 4] (DB). (No dis¬ 
cussion of the point.) 

(’12) 16 Ind Cas 811 (815) (DB) (Cal). (Auction- 
purchaser protected.) 

[See also 1955 Pat 189 (192) [AIR V 42 C 43]. 
(Auction sale in execution of decree of pro¬ 
perty in ijara to several ijardars —Only sym¬ 
bolical possession delivered to purchasers — 
Held that even on equitable view, S. 41 did 
not apply as it contemplated possession of the v 
vendor.)] 

Section 41 — Note 4 

1. 1942 Mad 28 (29) [AIR V 29] : ILR (1942) 
Mad 225 (DB). 

2. 1916 Low Bur 27 (28) [AIR V 3] (DB). 

3. (1839) 50 R R 347 (353): 10 A & E 90 
Greigg v. Wells. 

(1853) 118 E R 616 (618) : 1 E & B 749, Walter 
v. Drakeford. 


Section 41 — Note 5 

1. (’62) 64 Punj L R 230 (234). (In other 
places applicability of its principle still de¬ 
pends on the consideration of justice, equity 
and good conscience.) 

1947 Lah 147 (1551/AIR V 34 C 26]: ILR (1947) 
Lah 749 (FB). (Principles of this section applies 
to the Punjab though not the section.^ 

1947 Lah 199 (210) [AIR V 34 C 39] (DB). (Prin¬ 
ciples of this section apply in the Province 
of Delhi.) 

1942 Pesh 68 (70) [AIR V 29]. (The Transfer 
of Property Act does not apply to the N.-W. 
Frontier Province but the principles under¬ 
lying its sections are used by the Courts there 
as principles of equity, justice and good consci¬ 
ence under S. 28, Frontier Law and Justice 
Regulation.) 

1941 Pesh 59 (61) [AIR V 28] (DB). 

Section 41 — Note 6 

1. tl921 Bom 426 (427) [A I R V 8] : 45 Bom 87 
(DB). 

2. Now see the Bombay Agricultural Debtors 
Relief Act (28 of 1939), S. 85, subjection (1) 
which runs : “On the date on which this Aci 
comes into force, the Dekkhan Agriculturists 
Relief Act, 1879, shall be repealed.” 
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In order that this 


7. Conditions for the applicability of the section. - 
section may apply— 

(1) the transferor must be an ost&isiblc owner of the property transferred. 

with the consent of the persons interested ; 

(2) the transfer must be for consideration ; and 

(3) the transferee must have acted in good faith after talcing reasonable care 

to ascertain that the transferor had power to transfer the same. 

If all these conditions exist in any particular case the transferee will be protected. (1) 

He will not be protected if any one of these conditions is not satisfied.(2) 

„ 8 ’ 0ste nsible owner with the consent of persons interested. - The word 

ostensible” means ‘‘professed” and the expression “ostensible owner” is used in 
contradistinction to the expression "real owner.” An ostensible owner, is thus a person 
who has the indicia of ownership but not the real ownership of the property.(laa) 
Thus, a benamidar is an ostensible owner inasmuch as be has the indicia of ownership, 
such as the htie standing in his na me, but not the real ownership.(l) But a donor 


Section 41 — Note 7 

1. 1947 Lab 147 (150) [AIR V 34 C 26] : I L R 
(1942) Lak 749 (FB). 

1964 Him Pra 19 (26) [AIR V 5ll. 

1962 Punj 46 (47) [AIR V 49 C 12b 
(’62^ 64 Punj L R 230 (234). 

1961 Pat 16 (18) [AIR V 48 C 4l. 

1959 Assam 15 (19' [AIR V 46 C 7' : ILR (1957) 
9 Assam 465 (DB). 

(’57) 1957-1 Mad L Jour 603 (609) (DB) 

1957 Orissa 157 (159) [A I R V 44 C 43] : I L R 
(1957) Cut 585. 

i952 Nag 106 (108) [AIR V 39] : ILR (1953) Nag 
oo4. 

1949 Assam 17 (18, 19) [A I R V 36 C 12l : I L R 
(1949) l Assam 1 (DB). 

(’49) 2 Sau L R 203 (205, 206). 

1948 Mad 320 (321) [AIR V 35 C 158' (DB). 

1 ® 47 Bom 49 ( 5 ‘ 2 ) [AIR V 34 C 14] : l L Ii (1946) 
Bom 984. 

wsj" ' r ™ c i,!i: ■ ^ * 

1943 Lali 168 (169) [AIR V 30b 
( 42) 1942 Nag L Jour 4 05 (406). 

\ ? U(lh 419 1421) [AIR V 18] (I)B). 

(21) 63 Ind Cas 125 (126) (DB) (All). 

1921 Cal 549 (551) [AIR V 8] (DB) 

dl 1 l?b„ h J i b (360) [AIU V 5 J (DB) - < A I«^on 

disclaiming his own title cannot subsequently 

Ins tRd° against the bona fide transferee.) 

( 11) 9 Ind Cas 504 (505) (DB) (Mad). 

2. 1905 Mad 432 (435) [A I h V 52 C 154] (DB). 
(Absence of ostensible ownership by consent - 
Mere Iona fid’s of transferee not enoueh S A 
1389 of 1960, dated 23-3-1953 (Mad), Iteversed ) 

( 65) IL11.(1965) 2 Punj 720 (735) (DB). (Transfer 
without consideration-Section does not apply.) 

1956 Assam 154 [156) [AIR V 43 C 44l 

(’50) 1950 Ker L T 23t(26) (DB(Consideration 
ana good faith alone not enough.) 

1921 Cal 653 (656) [AIR V 8] (DB). (Fictitious 
release without consideration in favour of mort¬ 
gagor by some representatives of mortgagee — 


Mortgagor cannot claim protection extended to 

innocent person bona fide acting upon osten¬ 
sible title.) 

Section 41 — Note 8 

1 aa. 1955 Pat 189 (192) [AIR V 42 C 43'. (Where 

all that a person (transferee) got bv'virtue of 

the auction sale was only a right to obtain 

possession and what was delivered to him was 

merely symbolical possession the property being 

in Jjara to number of ijardars S. 41 has no 
applh ation.) 

195-2 Kutch 55 (57) [A I R V 39], (Such as title, 
possession or entries in records.) 

} Ind A PP Sll PP- Vo1 - 40 (43) (PC). 

( 73) 19 Suth W R 292 (297) (PC). 

l9o< S C 49 (66, 67) [A 1 R V 44 C 9 1 ; 1956 

S C R 691. (Nature of two classes of iBenami 
transactions explained.) 

('57) 1957 Ker L T 997 (999, 1000). (Benami 
transfer in favour of wife—Heirs of-husband are 
bound by it—Transferee from benamidar wife 

—iso circumstances putting him on enquiry- 

Held protected by S. 41.) * 

1 s;rsa <is8i:A " tv " c4s : ■ '-» 

S <“>■ 

1 ?DJif ag 273 (2?8) [AIU V 1? ^ : 26 NaS L R 277 

(’72) 18 Suth W R 151 (152) (DB). 

( 68) 10 Suth W R 185 (186) (DB 

r ,«qT A ?l! h P ™ 557 < 559 ) [*IBV 44 
(I4L). (Benamidar represents the real 

owner.) 

1956 Cal 613 (614) [AIRY 43 C 174] : I L R 
(1957) 3 Cal 383 (DB). (Benamidar cepresents 

the real owner.) 

(’61) 1951 All L Jour 449 (449) (DB). (A sale- 
deed may be - taken in the names of two per¬ 
sons, one of whom is a benamidar.] 

bibs ? 1 318 (8 f 19> CAIR V 28 )- (Husband pur- 
chased property with his money benami in the 

name of his wifo-Wife held ostensible owner 
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who has no power of revocation, ceases to have any interest or right in the property on 
his divesting himself of his title in favour of the donee. In such a case there is no 
question of the donor continuing after the gift to be an ostensible owner within the 
meaning of this section even where he retains the custody of the gift deed.(la) 
Similarly after the creation of a wakf, the heirs of the creator cannot transfer the 
property as the property does not belong to them and the transferee cannot claim 
protection under this section.(lb) Where a revenue sale in favour of the Government 
did not pass any title to the Government, being void, it was held by the Supreme Court 
that a subsequent sale by the Government was of no effect and the transferee could not 
invoke the rule of estoppel contained in this section.(lc) 

The words ‘'where with the consent express or implied of the persons interested 
in immovable property, a person is the ostensible owner of such property” mean 
‘‘where the persons interested in immovable property hold out or represent another as 
the owner of such property.” 

It is such representation that brings into operation the equitable doctrine of 
estoppel on which the section is based.(2) Consequently, the section will not apply 
unless the ostensible ownership of a person is consented to by the persons interested in 
the property.(8) The question whether a person consented to the ostensible ownership 
of another, is a question of fact to be determined upon the particular facts of 
each case.(4) 


with the consent of the real owner, husband.) 

19‘29 Sind 195 (197) [AIR Y 16] (DB). (Benamidar 
has at least all the authority of an agent of the 
real owner.) 

• (’89^ 16 Cal 137 (144).] 

la. 1947 Mad 127 (129) [AIR V 34 C 66]. 

lb. 1950 All 109 (116) [AIR V 37 C 45] : I L R 
(1950) All 1001 (DB). 

lc. 1963 S C S27 (835) [AIR V 50 C 126] : 1963 

Supp 1 SC R 322. 

2. 1925 Cal 1034 (1035) [AIRY 12] (DB\ (A 

person holding land for his services is not the 

ostensible owner.) 

[See also 1963 S C 827 (835) [A I R V 50 C 126]: 
1963 Supp 1 S C R 322. (Revenue sale-Pur¬ 
chase by Government — Sale void and not 
passing any title to Government—Subsequent 
sale for consideration by Government in 
favour of third party — Vendee from Govern¬ 
ment cannot invoke S. 41 as against the real 
owner who had made no representation.) 

1966 Madh Pra 307 (311) [A I R V 53 C 77]. (A 
and B >ettling up their mutual claims to certain 
properties—A taking up all houses while B 
accepting movable property including orna¬ 
ments—Sale of a house by A to C— B is 
precluded by her conduct from challenging it 
—Sections 53A and 41 compared.) 

1952 Nag 64 (66, [AIR V 39]. (No representation 
on part of real owner - The mere fact that 
purchaser comes to know of the owner’s con¬ 
duct after purchase by him is of no conse¬ 
quence.) 

1952 Orissa ;75 (SO) [A I R V 39] (DB). (There 
must be something more than a mere inaction 
on the part of real owner such as words or 
conduct which induces belief in transferee that 


transferor was competent to transfer.)] 

3. 1965 Mad 432 (435) [AIR V 52 C 154] (DB). 
(Good faith and bn nr fid-s cf transferee not 
enough if real owner is not standing by acquies¬ 
cing in ostensible owner holding out the title.) 

1956 Assam 154 (156) [AIR V 43 C 44]. 

1951 Kutch 85 (86, 87) [AIR V 38 C 57]. (Person 
exercising acts of ownership over property not 
to the knowledge of real owner—Not an ostensi¬ 
ble owner.) 

(’49) 1949 All L Jour 566 (582) (DB). (A mort¬ 
gage created by a person who had no right to 
the property cannot bind the true owner unless 
S. 41, applied A _ ... 

1949 Assam V (20) [AIR V 36 C 12] : ILR (1949) 

1 Assam 1 (DB*. 


1942 Mad 193 (196) [AIR V 29]. 

1939 Mad 299 (299 1 [AIR V 26]. (The entry in 
survey register docs not amount to ostensibi- 

lit V.) 

+1938 All 242 (250) [AIR V 25] (DB). . 

1930 Lah 286 (288* [A I R V 17]. (Widows of 
sons of mortgagee having no title to property 
accepting amount of debt and allowing redemp 
tion — No consent by real heirs S. 41 does 


:t protect mortgagor.) 

.8 Oudh 214 (216) [AIR V 5]. (Transferee from 
espasser cannot benefit from mere silence o 
al owner and avail of trespasser s - possession* 

1949 Assam 17 (18, 19) [AIR V 86 C 12]: IU* 
949) 1 Assam 1 (DB). (Held on evidence that 
ansferors were ostensible owners with imp 

nsent of the true owners.) * 

!7 Cal 220 (224) [A I R V 14] (DB). (Trans , 

e’s refraining from getting his name recorded 
r filing a suit does not show acquiescence 
lowing the transferor as owner.) 
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Where the person interested is incapable of giving consent, such as a minor(5) 
or a religious endowment,(6) there cannot be an’ostensible ownership with the consent of 
such person and the section will have no application. Where again, the person interested 
has denied that the so-called ostensible ow-ner has any interest in the property, it cannot 
be said that the former consented to the ostensible ownership of the latter.(7) 

Where the person interested merely allows another to be in possession as 
■manager(8) or as licensee, { 9) or as an agent(9a) it cannot be said that he represents such 
other as the owner or in the words of the section, that he consents to the ostensible 

[Sue also 1930 All 417 (418) [AIR V 17], (Con- 
sent was not inferred on the facts.)] 

5. 1931 P C 118 (120, 121) TAIR V 18] : 5 3 
All 290 : 58 Ind App 206. 

1952 Sag 106 i 111) [AIR V;39]: ILR(l953)Nag 684 
1952 Pan) 289 (290) [AIR V 3,]. An idol is in a 
perpetual state of tutelage and minority.) 

1951 Nag 403 (406) ]AIR V 38 C 121]: ILR (1950) 

Nag 25. 

1947 Lrih 199 (210) [AIR V .94 C 39] (DR). 

1947 Sind 179 (181) [AIR V 34 C 63]: ILR (1947) 

Kar 161 (DR). v ' 

(’46) 1946 Marwar L R 48 (Civ) (49) 

1943 AJ1 197 (200) [AIR V 30] (DR).' 

1943 Mad 459 461) [AIR V 30]. 

1942 Pesh e8 (70) [AIR V 2 4]. (Rut in this ease, 

the transaction was found to be for minor’s 

benefit and it was held that the alienee was 

entitled to relief “on the lines of S. 41,” T. P. 

Act as a matter of justice, equity and good cons¬ 
cience.) 

f!936 Lib 161 (164) [A I R V 23], (DB). (Father 
even in a joint Hindu family, cannot give such 
consent on behalf of the minor.) 

90 (91 > [AIR V 21] : 12 Rang 35 (DB). 

1918 Oudh 214 (216) [AIK V 5]. 

12) 34 All 22 (24) (DBI. 

( 02) 26 Bom 433 (436) (DB). 

[Scr a 5o (’57; 1957 Ker L T 997 (999, 1000). 

JBenam; transfer in favour of wife — Heirs of 
husband though minors are bound by the trans- 

fur —Transferee from wife held protected by 

• * 1 AIR 1943 Mad 459, distinguished.)] 

6 . UmL All 206 (214) [AIR V 48 C 55] (DB). 

(- oitgagc of endowed property by sliebait — 

, , • not a sentient to allow or not to allow 
sliebait to act as ostensible owner — Suit bv 

de ty to set .aside mortgage and for possession, 
held not barred by S. 41 ) 

lu-n 101 110 *? , [AIU V 88 C (DB). 

Al iooi nm 6 ii AIR Y 37 c 4 ^ : ILR U950) 

All 1001 (DB). (Even bona fid* purchaser of 

*.ik property cannot seek protection under 
b. 41 agaiust God.) 

1948 Oudh 247 (253) [A I R V 35 C 88] (DB). 

LMahant in possession of endowed property is 
not ostensible owner.) property is 

[AIR V ;J1] : ILK < 1944 > AH 20 
U>B). (If the property vested in an idol, no 

estoppel could operate against the idol unless 

aaett W “ 3 , guilt - V throu 8*> >‘s recognised 
f°, nt °J SOIIie deception or laches and thereby 
induced a purchaser to believe in the ownership 
of a stranger. It would be impossible to bold 


that the human representative of the idol could 
defeat the claims of tbe idol merely by setting 
himself up as the owner of the property ) 
tj’23) 73 Ind Cas 711 (716) (Pesh). 

[See also 1950 All 109 (116) [A I R V 37 C 45] : 
ILR (19.50) All 1001 (DBi. (YVakf property — 
transfer by heirs of creator — Transferee can¬ 
not claim protection under S. 41.)] 

[But see (’42) 1942 Nag L Jour 405 (40S). (Pri- 
\lieges accorded to human minors cannot be 

extended to idols us they act through their 
managers.) 

1937 Hind 177 (179) [A I R V 24] : 31 Sind L R 
' (DB). (Thejnecessity for consent of the per¬ 
son interested was not adverted to—Submitted 
that the decision is not correct.)] 

191 L P r C 103 (105) [AIR V 2](Do.) 1939 Lah 
13o (13/) [AIR V 26] (DB). (Real owner objected 
to the mutation of the transferor’s name —Delay 
in suing does not amount to consent ) 

1931 Oudli 253 (255) [AIR V 18] (DB) 

1932 Nag 165 1168) [AIR V 19] : 28 Nag L R 227. 
(Objection during mutation proceedings.) 

1930 Oudh 184 (191) [AIR V 17] (DB). 

/iQoifx- 1936 ^ Tft n S 214 (216) [ AIH V 23] : I L R 
(1936) Nag 177.] 

8 . 1965 S C 295 (299) [AIR V 52 C 53]: (1964) 6 
b G K 1*2. (Transfer from co-sharer put in 
management of common propertv ) 

19V2 Nag 106 (111) [AIR V 3a] : ILR (1953) Nag 

1931 Cal 144 (149) [AIR V 18] (DB) 

1922 All 392 (393) [AIR V 9] : 44 All 674 (DB) 

4944 0 34 > t AIK V 1] : 36 All 308 (DB)'. 

13)40 Cal 378 (385) (PC). (Purdanashin 

woman in Muhammadan family having inte- 

lest in property left in management of other 

male members of family - Mortgage by male 

members — Mortgagee taking mortgage under 

mistaken belief that Hindu law of inheritance 

prevailed in the family - Held, as there was 

o emdenee that the lady misrepresented to 

the mortgagee, the mortgage was not binding 
on her.) ° 

1943 Bom 419 (422) [A I R V 30]. (Property 
shown in* register in name of one of the 
brothers as eldest brother.)] 

^n 1925 Cal 1034 ( 1035) !> IR V 12] (DB). 

( W ner permitting another to occupy land for 

servlces rendered - Section does not 
^ag 1 !!?. NaS 106 (441) [AIR V 39] ; ILR < 1953 ) 
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ownership of the other. Under the Hindu law, the fact that property stands in the 
name of a coparcener of a joint Hindu family does not necessarily show that he is the*, 
separate owner of it. Consequently, the fact that the name of a coparcener is used in 
acquiring the property cannot be taken to mean that the other coparceners hold out* 
the purchasing coparcener as the ostensible owner of the property.(lO) Similarly mere 

possession of a co-owner cannot amount to the flaunting of an ostensible title against 
another.(10a) 

The fact that the property is purchased in the name of the wife and stands in 
her name, cannot be taken to mean that she is the real owner of the property. The 
reason is that in India, where the doctrine of advancement is not recognised, property 
is generally purchased benami in the name of wife.(10b) 

Where a Hindu widow is in possession of her husband’s property, or a mort¬ 
gagor is in possession of the mortgaged property, it cannot be said that the reversioner 
in the one case, and the mortgagee in the other consented to the ostensible ownership 
of the widow and the mortgagor respectively, firstly , because, the widow and the 
mortgagor are the real owners of the property and not ostensible owners at all, and 
secondly , they are such owners in their own right and not with the consent of the 
reversioners or the mortgagee. (11) See also the undermentioned case.(11a) A contrary 
view has been taken in the undermentioned cases,(12) namely, that a mortgagee may 
be estopped under this section from asserting his rights against an alienee from the 
mortgagor. It is submitted that this view is, for the reasons above stated, not correct. 


This section will not also apply to a case where the karnavan of a marumakka- 
thayam tarwad or illom alienates tarwad or illom property standing in his name a^ 
he is not the ostensible owner of the property standing in his name but one of the real 
owmers, and the property stands in his name not because of or with the consent of the 
real owners but because of the law that property belonging in the tarwad or illom 
shall ordinarily vest in the karnavan.(12a) 

Where the conditions of this section are satished the transferee will be entitled 


to the protection of this section and the mere fact that the real owner is a pardana. 
shin lady, will not preclude the transferee from claiming such protection.(13) 


lO. 1937 Pat 353 (355) [AIR V 24]. 

1923 Mad 635 (636) [AIR V 15] (DB). 

[See also 1920 Pat 1 (19) [A I R V 7] : 5 Pat L 
Jour 521 (SB). (Name of coparcener entered 
in revenue papers —Not sufficient to show that 
he held as ostensible owner.)] 

lOa. 1960 Mad 399(400) [AIR V 47 C 142l(DB). 
1950 Ivutch 34 (35) [AIR V 37 C 27]. (Ostensible 
ownership of co-s larer in joint family house 
cannot be inferred from long occupation and 
sole enjoyment in absence of written record.) 

lOb. (’52) 54 Punj L R 193 (197) (DB'. 

1 l. 1961 Cal 300 (305) [AIR V 48 C 65] ^DB). 
(Purchase from mortgagor.) 

1943 Lah 168 (170) [AIR V 30]. (Transfer by a 
limited owner like a widow under Hindu law or 
customary law—Section does not apply.) 

1941 Pesh 59 (61) [AIR V 28] (DB). (Mortgage— 
AIR 1936 Lah 405 dissented from.) 

1934 Oudh 283 (285) [A I R V 21] (DB). (Mort¬ 
gagor.) 

11931 Nag 144 (145) [AIR V 18] : 27 Nag L R 
144. (Do.) 


1925 All 79 (84) [AIR V 12] : 46 All 637 I DB). 
[.See also 1925 Bom 343 (343) [AIR \ 12] (DB). 

(The case of'a holder of property which is made 
subject to a charge by a decree is alsotbe same 
as that of a mortgagor and a purchaser of such 
property’ cannot claim protection under this 
section against the holder of the charge.)., 

11a. 1922 Mad 290 (291) [A I R V 9] (DBb 

(Holders of adimayavana and karamkari tenures 
transferring them to defendants No question 
of ostensible ownership —S. 41 not applicable.) 

12. 1940 Lah 269 (272) [AIR V 27]. (Principle 

of S. 41 applies to mortgagees.) 

1936 Lah 405 (405) [AIR V 23] (DB). (Mortgagee 
in the Punjab not getting his mortgage record¬ 
ed in revenue records.) 

1929 Rang 117 (120) [A I R V 16] : / Rang 118 
(DB). (Mortgage-deed — Failure to give proper 
index of property—Item not disclosed in search 
— Subsequent transferee gets better title.) 

12a. 1953 Ker 325(326) [AIR V 45 C 115j(DB). 

13. 1944 All 42 (59) [AIR V 31] ‘.(DB). (Decree- 
for possession in favour of real owner on condl- 
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The section should not be construed so as to conflict with S. 47, Registration Act. 

Thus where a deed of transfer is executed earlier but registered later, it prevails over 

a later deed of transfer aud the subsequent transferee cannot claim protection under 
this section.(14) 

9. “Persons interested.” — The real owner will of course be a person inte 
rested in the property of which another is the ostensible owner. It has been assumed 
in some cases that where the real owner is a Hindu widow with a limited interest, the 
reversioners are also persons interested in the property. Where, therefore, the oaten, 
sible ownership is in third person with the consent of the Hindu widow but not with 
the consent of the reversioners, an alienee from such ostensible owner cannot claim 
protection under this section as against the claims of the reversioners.(l) In the 
undermentioned case.(2) a Hindu widow in possession of her husband’s property in 
lieu of maintenance got her cousin's name entered in the revenue papers, and the 
cousin transferred the property to a third person. It was held that the transfer was 

not bm ling on the reversioners, on the ground that they did not claim through the 
widow who alone, as a person interested, would be estopped under S. 41. In a later 
case'3) Jt has been held by the Allahabad High Court that a reversioner is not a 
person interested in” the property in the possession of a Hindu widow but has only 
a spes successions and that a transfer by a third person as ostensible owner with the 

consent of the widow is not binding on the reversioner. It has now been held by the 

Supreme Court that in the case of a transfer by a person who has been allowed by the 

owner of a limited estate to occupy the position of an ostensible owner the rule of this 

section protects the transferee only during the lifetime of such limited owner and not 
against the claim of the reversioners.(3a) 

.. A [ rUstee j, n whom Property is vested in trust for a pul,lie institution is a 
person interested in the property and if, with his consent, another person is’ the 

ostensible owner, a transferee from the latter will be protected if the other require 
ments of the section are satisfied.(4) * 

The guardian of a minor owner cannot be said to be a person interested in the 

property so as to enable him to consent to the ostensible ownership of the property by 

a bird person. A transferee from such owner cannot, as against the minor, claim 
protection under this Section.(5) 

10 ; Ex Press or implied consent.—The consent referred to in the section 

^ , tb , e sectlon ltsel£ states ’ 1)6 e >ther express or implied. Where the person 
interested has expressly declared that he has no interest in the property or that 

Pe 'rh/s 13 h thG l ' eal TT thG C ° nSent t0 thG osfcensible ownership of another 
P £ hus ’ whei '° a mother having an interest in property allowed her son to 


tion of her paying a certain sum—Decree set 
aside.) 

14. 1914 All 313 (314) [AIR V l]. 

Section 41 — Note 9 

KaJVo^DB) 212 (218) [AIR V 3 ° ] : ILR ( 194 <» 

Jq 33 493 (494) r [ Am V 20] : 55 All 554 (DB). 

1917 Bom 15 (16) [AIR V 4] (DB). (Quaere.) 

2. 1930 All 374 (375) [AIR V 17] (DB'. 

[See however 1967 All 370 (373) 'AIR V 54 
C 110.: 1966 All LJ 1010 (DB). (Decree 
against Hindu widow on ground of estoppel 


under S. 41—Held on facts that the decree wa9 
binding on reversioners as widow had repre¬ 
sented the estate.)] 

3 An 259 d !/ 75 (l81) [A 1 U V 29 J : ILR (1942) 

3a. 1952 S C 207 (213) [AIR V 39] : 1959 q C R 
793 : ILR (1953) 2 All 195. J ° R 

4. 1935 Lab 410 (411) [AIR V 22]. 

5 NaJ 9 6S 2 4 N ' lS 106 <m> [A 1 R V 39J : ILR ( 1 953) 

t CO 7 ) 29 All 292 (294) (DB). (It would be open- 
ing a wide door to fraud.) 1 



606 i S 41 N 10 Pt 1 ] 


TRANSFER BY OSTENSIBLE OWNER 


mortgage it as his exclusive property, attested the mortgage deed and stated therein, 
that she had no interest in the property, it was held that the son was the ostensible 
owner with the express consent of the mother.(l) Similarly, where the real owner 
gets the property mutated in the revenue papers in the name of another making state, 
rnent-s before the mutation officer disclaiming his own interest in the property, he 
expressly consents to the ostensible ownership of the other person.(2) 


A consent may be implied from the conduct of the person interested in the 
property,(2ai whether such conduct is previous to the transfer or subsequent to it.(2b) 
Where the person interested allows the name of another to be recorded in the 
kliewat as owner and himself manages the property on such other’s behalf, he will be 
deemed to have impliedly consented to the cstensible ownership of the otker.(3) 

Mere silence or inaction is not consent.(4) Thus, silence or inactivity at a time 
when the person interested was not even conscious of his own rights will not debar 
him from urging his own claim against a transferee even if he be a transferee for 
consideration.(4a) Where a co.owner leaves a place and his brother, who is entitled as a 
co-sharer to look after the property is in possession, it cannot be said that mere inaction 


on the part of the owner amounts ta his consent, particularly when there is no evidence 
that he had any knowledge of the fact that his brother was treating the property as 
his own and he acquiesced in it.(4b) There must be something more than mere inaction, 


Section 41 — Note 10 

1. f (’ 3) 20 Ind Cas 291 (293) (DB) (Lak). 

2. *1931 Nag 194 (196) [AIR V lb] : 27 Nag L R 
283. (Though a bequest by the widow of pro¬ 
perty inherited from her husbaud is invalid, 
yet where the next reversioners consented not 
only to the will but to the getting of the 
legatee’s name entered in the record of rights 
the legatee became an ostensible owner with the 
consent of the reversioners’ daughters.) 

1926 Oudh 131 (132) [AIR V 13]. (Attesting the 
document is express consent.) 

2a. (’63) 1963 Gur L Jour 425 (429) (Punj). 
(Such conseut may be by words or conduct.) 
1959 Assam 15 (19> [AIR V 46 C 7] : ILR (1957) 
9 Assam 465 (DB). 

1956 Madh Bha 16 (16) [AIR V 43 C 3]. 

(’50) 1950 Bur L R (H C) 163 (175). (Sale by one 
of two joint and several executors of will — 
Implied consent inferable from conduct of 
other executor at the time of sale—Other exe¬ 
cutor cannot challenge sale on the ground that 
the executor making sale could not do so by 
himself.) 

1949 Assam 17 (IS, 19) [A I R V 36 C 12] : I L R 
(1949) 1 Assam 1 (DB). 

1947 Lah 147 (156) [A I R V 34 C 26] : I L R 
(1947) Lah 749 (FB). 

2b. 1952 Kutcli 55 (5S) [AIR V 39]. 

3. 1935 Oudh 437 (440) [AIR V 22] : 11 Luck 
376 (DB). 

4. (’63) 1963 Cur L Jour 425 (429) (Punj). 

1962 Punj 46 (47, 48) [AIR V 49 C 12]. (In 
order to create ostensible ownership the real 
owner must, in some manner, be privy to it.) 


1959 Punj 123 (128) [A I R V 46 C 44] : ILR 
(1958) Punj 2258 (DB). 

1952 Orissa 75 (80) [AIR V 39] (DB). 

1948 Mad 320 (322) [A I R V 35 C 158] (DB).. 
('J he expression “with the consent express or 
implied” in the context of the section, import 
that the real owner is in some manner privy to 
the creation of the ostensible ownership. When 
the real owner Inis done nothing by way of 
holding out another person as the owner it 
cannot be said that by his mere inaction and 
silence he impliedly consented to such person 
holding the property as “ostensible owner.”) 

1944 Nag 20 v 22) [AIR V 31]: ILR (1943) Nag 726* 
(Unless it was such as to induce a belief that he 
had no rights.) 

1925 Cal 993 (995) [AIR V 12]. (Unless there is 
a duty to speak.) 

1920 Oudh 44 (50) [AIR V 7]. (Absence of inter¬ 
ference by the real owner in dealings with the 
property is no consent.) 

1918 Oudh 214 (216, 217) [AIR V 5]. 

4a. 1947 Lah 147 (156) [AIR V 34 C 26] : I L R 
(1947) Lah 749 (FB). (For example, when a 
minor who had attained majority ban no know¬ 
ledge of a will in his favour giving him rights 
in the property, it eaumt in law be said that 
he had in any way consented to another person 
representing himself as the o^ner of that pio- 
pertv which really vested in him.) 

(’63) 1963 Cur L Jour 425 (429) (Punj' 

1951 Kutch 85 ^8t>) A I R V 38 C 5/,. (Acts of 
ownership not exercised by a person to the 
knowledge of real owner — Such person cann-t 
be sad to be an ostensible owner with the 
consent of the real owner.) 

4b. 1959 Assam 15 (19^ [AIR V 46 C 7, : ILR 
(1957) 9 Assam 465 vDB). 
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such as words or conduct on the part of the real owner which induced the transferee to 

believe that the transferor was competent to make the transferee) But silence under 

circumstances which would induce a belief in others that another man is the owner of 

the property will amount to an implied consent to such ostensible ownership.(o) It 

would, therefore, always be a question to be determined in the circumstances of each 

case as to whether or not the inactivity on the part of the person interested attracts 
the rule of estoppel in this section.(5a) 

Illustrations. 

(1) B, a Muhammadan lady, after the death of her husband, got her name recorded as the 

sole owner of the property; she dealt with it as owner by selling and mortgaging certain 

items of the property and by recovering rent from the tenants. A who was entitled 

to a share in the property did not do any act to assert his right to the share It wa< 

hedd that A impliedly consented to B representing herself as the sole owner of the 
property. (6) 

(2) After the death of ,], his heir got the property recorded in his name, took possession of 

the property and enjoyed rents and profits thereof, amounting to Us ->00 a year B to 
whom the property bad been bequeathed by A and who was aware of it was' silent for 

IZ ir 1 " aS heK t lUt the helr W ‘ 13 the oiteU3lljle owner with the implied consent 

(3) A , J , I t ul “. a, ‘ m ;, ada r 1 hus ?:\ nd ° mlI >' tlaC3feri ' td ^ property to his wife in lieu of her dower 
debt, but the lady did not take stops to obtain possession or to have mutation in her 

of "he wifedS) kusband was an ostensible owner with the implied consent 

(4) Two Muhammadan sisters and their brother inherited the property of a deceased person 

The sisters, however, allowed then- brother to take possession, and manage the whole of 
the propelty. The sisters were not ignorant of the state of the family and of such 

J h 113 \T 1Sht ha 'T a sharo 1D tlle succession. It was held that the brother 
was the ostensible owner of the property with the implied consent of the sisters (9) 

(o) After the death of a Hindu widow the reversioners allowed ll, who stvled himself as 

the adopted son of the deceased husband of the widow, to continue in posse on and 

deal with the property as owner. It was held that B was an ostensible owne ef the 
property with the consent of the reversioners.( 1 0) 1 the 

(G) A de facto guardian of a Muhammadan minor, A, sold the em.itv of 

Uiortgagee. The mortgagee thereafter dealt witkThe £°, 

hr iTt W n ' aj ° rlty ’ n ° ver Questioned the transfer of the equitv of redemption It was 

s h h* i!ad :m^;:r u Tr ibte —° f ** “ 

Sec also the undermentioned cases.(12) 

1950 Kuteb 31 (35) [AIR V 37 C 2 7].~(I leTd" th^t 
the mere fact of allowing the co-sharer to bo 
In exclusive possession of the family house or 
the acquisition of separate residence cannot 
lead to the inference of cor sent of ostensible 
ownership left in .sol • enjoyment.) 

4c i962 Pat 140 (146) [A I It V 10 C 83] (DB|- 
(biJeuce must be such as would induce belief 
in transferee that real owner had no l ight.) 

1959 Bnnj 123 128) [AIK V 461 : 1 Lli (1958) 

Punj 2258 (DB). “ ' 

1956 Madh B 16 (16) [A I It V 13 C 8'. (Mere 
attestation does not create estoppel but when 
«t is established that at the time of attestation 
he attestor has full comprehension of 
transaction, it is dilTerer t.) 

(156) [AIR V 34 C 26] : I L is. 

) Lah 7-19 (FB). (To infer consent from 


the 


IC 


silence or inaction it must be proved that 

Ji„°, S ‘ VlnS “ le ° 0niom w “ aware of his 

PR? rV J, 1 u ° r 'Utercst in the property.) 

I 62) 64 Punj L R 230 (234). 

1925 CM 993 (995) [AIR V 12'. 

5a. (’62) 64 Pun j L R 230 (234). 

5- (’21) 63 Ind Cas 125 (126) (DB) (All). 

7. 1938 Bom 125 (131) [AIR V 25] (DB . 

8 . 1925 Bom 299 (300' [AIR V 12 * , DIP. 

® Y 2 , 8 !' C ( - 08 ' - AIR V 15] : 3 Luck 372 : 
5 o Ind App 303. 

_S,e also 1952 Kutcli 55 (58> 'AIR V 39'.1 

lO. 1925 All 79(84 B AIR V 12 :46 All 63?(DB). 

1 1-1 1927 All 807 (809) AIR V l 4 ]. 

1 a. 1967 Cal 51 (555; AIK V 44 C MG , (Sale 
of second hand car by owner — Registration cr 
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11. Consent need not be to the transfer by the ostensible owner.—The 

words “with the consent express or implied of the persons interested in immovable 
property” have reference to the ostensible ownership and not to the transfer by such 
owner.(l) The observations to the contrary effect made in the undermentioned cases(2) 
are not correct. As pointed out by Niamatullah, J., in Fazl Hussain v. Muhammad 
Kazim : (3) 

“Section 41 enacts a rule which is a species of estoppel but falling short of the requirements 
of S. 115, Indian Evidence Act. If it is proved that the transfer was made with the consent of 
the rightful owner, the case would fall within the purview of S. 115, Indian Evidence Act, and 
the other conditions of S. 41 need not be satisfied. Such consent will estop the owner, even 
though the transferee made no enquiries as to ascertain that the transferor had power to make 
the transfer a condition which is essential for the application of S. 41.” 


12. Consent under coercion, fraud, misrepresentation and mistake.—Ifc 

is conceived that the word “consent” referred to in the section should be a “free 
consent” as defined in S. 14 of the Contract Act, 1872. A consent caused by coercion, 
undue influence, fraud or misrepresentation is not a free consent under that section, 
and will not be a sufficient consent within the meaning of this section. 


A consent under a mistake of law or even under a mistake of fact where the 
other party to the contract is not also under the same mistake, cannot be said to be 


transfer as required by law not effected — In¬ 
surance certificate and registration book made 
over to seller — Sale of car again by selier to 
third person — Prior purchaser is estopped by 
negligence or by holding out ihe ostensible 
authority of the seller as against the subse¬ 
quent transferee from denying that the seller 
was the true owner.) 

1951 All 595 (59») [AIR V 41 C 233]. 

1944 Mad 299 (300) [A I R V 31]. (A who was a 
Government servant sent money to his brother 
B and allowed him to purchase property in his 
own name and deal with it as his own Held, 
B was an ostensible owner with the consent 

of A.) 

19J3 Oudh 398 (401) [AIR V 30] : 19 Luck 216. 
(One co-sharer though recognised as owner at 
first settlement was never in possession of his 
share and allowed other co-shareis to be in 
possession for a period of 40 years and without 
objecting to transfer effected by them — Held, 
the other co-sharers were ostensible owners by 
his conduct and acquiescence.) 

1937 Pesh 58 (60) [A I R V 24] (DB). (House 
orally gifted to daughter-in-law in lieu of 
dower - Title deed in possession of her hus- 
band — Husband mortgaging it and bouse at¬ 
tached bv mortgagee—Daughter-in-law held to 
have impliedly consented to her husband 
holding himself out as ostensible owner.) 

1936 Oudh 87 (90) [A I R V 23] (DB). (Muham¬ 
madan widow allowing mutation in name of 
sons, and possession to remain with them 
Held, sacs were ostensible owmers with consent 
of widow.) 

.1929 Rang 333 (335) [A I R V 16] *. 7 Rang 576. 
(Where A’, lessee of Government land, trans¬ 
ferred the lease to A by registered deed but 
where N did not apply to get his name entered 
dn the rolls as transferee, and did not also take 


steps to obtain possession of the land and 
further allowed the document of lease to re¬ 
main in possession of A, N acts negligently 
and his consent to JCs possession as ostensible 
owner must be impliei from his acquiescence 
and failure to take reasonable precautions.) 

(1910)8 Ind Cas 606 (607) (Bur). (Piece of Gov¬ 
ernment land in possession of w.fe many years 
before marriage —After marriage wife obtaining 
lease of land from Government — House built 
on such land — Subsequently wife mortgaging 
house without consent of husband Held that 
husband must be held to have acquiesced in 
mortgage but not consented to the power of 

^ Section 41 — Note 11 

1. 1958 Pat 537 (540) [AIR V 45 C 172], 

1957 Orissa 157 (159) [A I R V 44 C 43] : I L “ 


(1957) Cut 585. 

L948 Mad 320 (321) [AIR V 35 C 158] (DB). 

1944 Mad 299 (301) [AIR V 31]. (Following AIR 

1934 All 193.) 

1943 Mad 459 (463) [AIR V 30]. 

L937 Pesh 58 (60) [AIR V 24] (DB). 

■ 193S Lah S16 ( 818 ) [A I R V 23]. (The words 
“with the consent express or implied in b. i 
do not govern the word “transfer, but have 

reference to the real owner allowing the trans¬ 
feror to hold himself out as an ostensible owner 

SMS®, 1K( [A I * V 21 ] : » All 582 
(DB). (AIR 1929 All 943, Dissented from.) 

2. 1933 Lah 25S (259) [AIR V 20]. 

915 Mad 614 (617) [AIR V 2] (DB). 

[See also (’23) 73 Ind Cas 711 (<16) ^ sh) ^ 

* All 198 ( 196, 197) [A I R ^ 21 ] • 5 


All 


[S.e^o!M>'l958 Pal 532 (580) ]A IK V 45 C 172], 
(AIR 1934 All 193, Bel. on.) 
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mot a free consent under the Contract Act.(l) Under this section there is no question 
•as to the ostensible owner or the transferee from him being under the same mistake as 
the real owner may be under. Consequently, a consent by the person interested to the 
ostensible ownership of another is a valid consent notwithstanding such consent is 
given under a mistake of law or of fact. There has, however, been a difference of 
opinion on the point. In the undermentioned case(2) it was held by the Allahabad 
High Court that the consent referred to in the section is an intelligent consent that a 
consent given by a person under a mistake as to his legal rights is not an intelligent 
consent and consequently the transferee from the ostensible owner is not protected 
under this section. The Judicial Commissioner’s Court of Oudh assumed as correct, the 
test that the consent must be an intelligent one, but held that a consent is not render, 
■ed unintelligent by reason of the fact that it was given under a mistake.(8) The view 
that “consent” for the purposes of this section includes a consent given under a 
mistake has been taken in the undermentioned cases a!sj(4) but the view has been 
Tested, not on the view that such a consent can le said to be not intelligent, but on 
the broad principle of the law of estoppel stated by their Lordships of* the Privy 
‘Council in Sarat Chunder Deg v. Gopal Chnnder Laha(5) in the following words • 

“The law of this country gives no countenance to the doctrine that in order to’ereate 
estoppel the person whose acts or declarations induced another to act in a particular way must 
have been under no mistake himself, or must have acted with an intention to mislead or 
deceive. What the law and the Indian statute mainly regard is the position of the person who 
was induced to act; and the principle on which the law and the statute rest is, that it would be 

most inequitable and unjust to him that if another by a representation made, or by conduct 
amounting to a representation, has induced him to act as he would not otherwise have done 

the person who made .lie representation should be allowed to deny or repudiate the effect of his 
former statement, to the loss and injury of the person who acted on it. If the person who madn 
the statement did so without full knowledge, or under error, siii impuM. It may in the result 
be unfortunate for him, but it would be unjust, even though he acted under error, to throw the 

on th0 peri0Q wh0 bellcvcd hi* statement and acted on it as it was intended ho 

13. Attestation by person interested, if consent.-The attestation by a 
-person of a document proves no more than that the signature of an executing party 
lias been attached to a document in the presence of a witness. It does not involve the 
witness in any knowledge of the contents of the dee 1 nor affect him with notice of its 
.provisions.! 1) In Pandurang Krishnaji v. Markandeya Tukaram{ 2) Lord Buckmaster 

Llicy (i.e , their Lordships) think it is desirable to emphasize once more that attestation of 
a d _-d by itself estops a man from denying nothing whatever excepting that he lias witnessed 
the execution of the deed. It conveys, neither directly nor by implication anv knowledge of the 
contents of the document, and it ought not to be put forward alone for the purpose of establish? 
ng that a man consented to the transaction which the document etfects lt is, of course 
p^-ioie, as pointed out by their Lordships in the case of Jiaiuja Chandra Dhnr Biswas y 
- „ A L l ,V,r ^ Ach ^BB-i C howdhuri^) tha t an attestation may take place in circumstances 


Section 4 I — Note 12 

£. Si_*o Sections 14, 20 and 21 of the Contract 
Act, 1872. 

3. (’06 i 3 All L Jour 534 (536). 

3. 1910 Oudh 398 (400, 401) [AIR V 6] : 22 
Oudh Cas 243 (DB). 

4. 1938 Lah 86 (87) [AIR V 25] : ILR (1937) 
Lab 783 i DBh 

1922 Nag 79 v 80) [AIR V 9] : 18 Nag L R 27. 

-5 *.’93120 Cal 296 (310 311): 19 Ini App203 
(PC . 


Section 41 — Note 13 

1.1916 PC 110 (112,113) [AIR V 3] : 44 Cal 
186 : 43 Ind App 249. 

(’49) 2 Sau L R 203 (206). 

Nag U0 (117) [AIR V 35 C 40] : ILR (1947) 

1914° All 42 (55) [AIR V 31] (DB). 

Also see S. 3, Note 31 and S. 59, Note 9 

2 *} 9 ‘f 2 . P ^(a) SIR v 9] ; 49 Cal 334 : 
49 Ind App 16 : 18 Nag L R 1 . 

3 la V * 1 , 6 P C “O < 113) ; A III V 3] : 44 Cal 186 : 
43 Ind App 249. 


4. T. P. 39. 
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•which would show that the witness did in fact know of the contents of the document, but no- 
such knowledge ought to be inferred from the mere fact of attestation.” 

While therefore the mere fact of attestation does not import knowledge or consent oi> 
the part of the attestor, an attestation coupled with other circumstances may amount 
to proof of knowledge or consent.(4) 

14. Motive of consent immaterial.—The observations of their Lordships of 
the Privy Council in Sarat Chunder v. Gopal Chunder,(l) referred to in Note 12, make 
it clear that in order to create an estoppel, it is not necessary that the person sought- 
to be estopped must have acted -with an intention to mislead or deceive. As has already 
been seen, this section also is based on the doctrine of estoppel, and the observations- 
of their Lordships in Sarat Chunder s case would equally apply to cases under this 
section also.(2) It is, therefore, not necessary that the consent of the real owner to the 
ostensible ownership of the transferor should be with an intention to deceive the 
transferee in particular or anybody in general.(3) The estoppel against the real owner 
arises not because he had an intention to deceive the transferee, but because he by his 
conduct, however innocent it may be, allowed it to be possible for the transferor to 
hold himself out as a real owner of the property. Whenever one of two innocent- 
persons must suffer by the act of a third, he who has enabled such third person to 
occasion the loss must suffer it.(4) 


15. Consent must continue up to time of transfer. — A transferee cannot- 
claim the benefit of the section by proving merely that his transferor was an ostensible- 
owner at some date in the past.(la) The consent of the person interested to the 
ostensible ownership of another must continue up to the tin^e of the transfer.(1) If 
the consent is withdrawn before the date of the transfer, as by filing a suit for the- 
recovery of the property, the transferee cannot get protection under this section.(2) 


4. 1928 P C 20 (20) [AIR V 15]. 

1956 Madli Bka 16 (17) [AIR V 43 C 3]. 

1948 Nag 110 (117) [AIR V 35 C 40]: ILR (1947) 
Nag 510 (DB). 

1944 All 42 (55) [AIR V 31] (DB). 

1940 Rang 126 ( 128) [AIR V 27] : 1940 Rang 
L R 180 (DB). (Property belonging to Burmese 
Buddhist husband and wife — Mortgage by 
husband — Wife signing deed after it is read 
and explained to her — Held , wife is estopped 
by her consent from denying husband’s autho¬ 
rity to mortgage her interest.) 

+ 1926 Oudh 131 (132) [AIR V 13]. 

[See however 1918 Lali 309 (310) [AIR V 5] 
(DB). (In so far as this decision seems to 
hold that mere attestation of real owner to 
transfer deed by ostensible owner is sullicient 
to create an estoppel, it is not good law.)] 

Section 41 — Note 14 

1. *’93) 20 Cal 296 (810, 311) : 19 Ind App 203 
(PC). (Reversing 16 Cal 148.) 

2. \ 1938 Lah 86 (87) [AIR V 25] : ILR (1937) 
Lah 783 (DB). (AIR 1919 Oudh 3 _ 9S, Relied on.) 

1922 Nag 79 (SO) [AIR V 9] : 18 Nag L R 27. 

3 1938 Lah S6 (87) [AIR 25] : ILR (1937) Lah 
783 (DB). 

1919 Oudh 39S (401) [AIR V 6] : 22 Oudh Cas 
243 (DB). 

[But see 1918 Oudh 214 (217) [AIR V 5]. 
(Observations tending to show that the con¬ 


sent must be with tbe intention to deceive 
others are not correct.)] 

4.?(*65) ILR (1965) 2 Punj 720 (735) (DB). 

1919 Mad 247 (249) [AIR V 6] (DB). 
t (’12) 16 Ind Cas 811 (815) (DB) (Cal). 

(1902) 1902 App Cas 325 (333): 71 LJKB 66 7 T 
Farquharson Bros. & Co. v. King. 

[.See also 1923 Cal 240 (247) [AIR V 10] (DB).] 


Section 41 — Note 15 

la. 1952 Nag 106 (111) [AIK V 39[ : ILR (1953) 
Nag 684. 

1. 1952 Kutch 55 (57, 58) [AIR V 39]. (Date ol 

alienation is the material date for considering 
whether transferor was an ostensible owner. 
1952 Nag 106 (111) [AIR V 39] : ILR (1953) Nag. 


) 28 Pat 542 (551) (DB). 

)34 All 193 (197) [AIR V 21-j : c-6 All 5S- 
B). (AIR 1929 All 943, Explained.) 

See however 1944 Mad 299 (391) .AIR ^ 31j. 
’he mere fact that the real owner had, prior 
■ the transfer, unsuccessfully attempted to 
isert his exclusive rights to tbe property in 
rtain criminal proceedings, will net affect 
ie possession of the ostensible owner or in- 
ilidate the transfer effected by him. AIR 


wed.)] 

1929 All 943 (945) [AIR V 16] : 32 All 139 
B). (In this case it was held tnau the con- 
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The death of the real owner does not by itself show that his consent to the 

ostensible ownership of the transferor has been withdrawn. If a successor.in.interest 

or the heir of the real owner doe3 not take any steps to assert his right and the 

ostensible owner transfers the property, the transfer will be binding upon the successor- 

in-interest or the heir of the real owner and the transferee will be protected under this 
section.(B) 


16. Section 52 and this section.— Where a suit is instituted by the person 
interested against the ostensible owner challenging the latter’s title to the property, it 
is clear that the consent, if any, which might have been given by the plaintiff before 
the date of the suit, to the ostensible ownership of the defendant is withdrawn by the 
institution of the suit. So that if the defendant transfers the property after the 
institution of the suit it cannot be said that at the time of the transfer, the defendant 
was the ostensible owner with the consent of the plaintiff. Section 41 cannot therefore 
apply to protect such transfers. Further, S. 5*2 will apply and will render such transfer 
ineffective against the rights of the plaintiff under the decree or order that may be 
passed in the suit.(la) In the undermentioned cases(l) the view has, however, been 
taken that S. 52 overrides the provisions of S. 41 inasmuch as S. 41 is a general provi- 
tion and S. 52 a special one, and a special provision will prevail over the general. 
The assumption underlying this view is that both the provisions may apply at the same 
time to the same set of facts. As has been seen above, on the institution of a suit by 
the^real owner challenging the title of the ostensible owner, S. 41 ceases to apply and 

S. 52 begins to apply. There is no question of the two provisions applying to the same 
Bet of facts at the same time. 

In Zafrul Hasan v. Farid Cddm,( 2) the defendants had acquired interest in 
the property pendente lite. It was held by their Lordships of the Privy Council that 
from that fact it must be inferred that they were aware that the matter was in dispute 
and cannot avail themselves of thi3 section. It is clear from this decision that s! 41 
does not apply to the case of a transferee pendente lite. This case lends support to*the 
"view expressed above that in such a case there can be no question of Ss. 41 and 52 
applying to the same set of facts at the same time. 

17. Ostensible owner, if includes mortgagee.- A executes a fictitious mort¬ 
gage in the name of B. B transfers his mortgage right to C who has acted bona fide 
after taking reasonable care to ascertain that B had power to transfer his mortga^ee. 


sent which was to continue up to date of trans¬ 
fer should be consent to the transfer. This case 
was explained in AIR 1934 All 193 and the 
observation was held to be obiter.) 

3. 1941 Cal 31S (319) [AIR V 28]. 

1921 Cal 519 '551) [AIR V 8] (1)13). 

Section 41 — Note 16 

la. 1961 Bom 2S8 (292) [AIR V 48 C 70] : ILK 
(1961) Born 619. (A obtained possession of the 
suit premises from B under a decree for posses¬ 
sion and inducted tenants thereon. The decree 
was subsequently set aside in appeal. B there¬ 
upon instituted restitution proceedings under 
S. Ill, Civil P. C. claiming possession from 
those tenants. Jhld , that the tenants were net 
entitled to the protection of S. 41.) 

1952 Nag 106 (110) [AIR V 39]: ILK (1953) 


Nag 684. (Transfer pendente lite — Transferee 
who has taken with a knowledge of the claim 
cannot invoke the provisions of S. 41.) 

1. 1961 Punj 299 (301) [AIR V IS C 90;. 
i Principle of estoppel in S. 41 must yield to 
doctrine of lis pendens in S. 52.) 

1945 Nag 86 (90) (AIR V 32] : ILR (1944 ' Nag 
852 (DB). v ' 8 

1929 All 943 (915) [AIR V 16] : 52 All 139 DB). 

2. 1946 P C 177 (177) [AIR V 33 C 51] : ILR 
(1945) Kar (PC) 161. 

[Note. The judgment says that the defendants 
cannot avail themselves of S. 41 “or S. 52” of 
the T. P. Act. The words “or S. 52” are a 
clear slip. The context shows that the meanin * 
can only be that the defendants cauuot avail 
themselves of S. 41 or avoid the effect of S 
of the T. P. Act. Ed.] 
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right. Is he protected under this section ? In the undermentioned case(l) of the 
Calcutta High Court the learned Judges, Jack and Mitter, expressed different views. 
According to Mr. Justice Mitter, B is not the ostensible owner and that the assignment 
by him is not a transfer by an ostensible owner and therefore this section does not 
apply. To hold that the section would apply to a transfer by an ostensible mortgage 
would, according to him, be to enable the assignee to get a decree for money on a 
mortgage which was without consideration, and this could not have been intended by 
the Legislature. According to Mr. Justice Jack, this section would apply inasmuch as 
the mortgagee was the ostensible owner’ of the movtg ige.right which is immovable 
propeity. The view of Mr. Justice Mitter has been followed in the under-mentioned 
case(2) of the Madras High Court. 


18. Ostensible owner need not be one who has no interest in the 
property. — It is not necessary for the section to apply, that the ostensible owner 
should be a person who has no interest at all in the property transferred. If he 
possesses some interest in the property but is held out by the person interested as being 
the full owner, the transferee will be protected by the section if the other requirements 
are fulfilled.(l) Thus, where the transferor had a mortgagee-interest in the property 
but with the consent of the person interested, held himself out to be the absolute 
owner of it and transferred the absolute interest in the property, it was held that the 
purchaser got the absolute ownership over the property and not merely the mortgagee- 
interest.^) 


19. “Transfer”— In the undermentioned case.(l) A who held a mortgage of 
certain properties died, and his daughter-in-law B was allowed by the real heir of A to 
hold herself out as the real heir. The mortgagor paid the mortgage amount to B in 
good faith. It was held that this section would apply so as to make the payment good 
as against the real heir of A. The grounds on -which the decision proceeded were that 
on payment, the rights created by the mortgage were re-transferred by B to the mort¬ 
gagor, that such re.transfer was a transfer by an ostensible owner to a person who has 
taken the transfer bona fide. It is submitted that this view is not correct for several 
reasons. On redemption of a simple mortgage in this country there is no re-transfer 
of any property by the mortgagee to the mortgagor. (See Notes on S. GO). Nor can 
the transfer, supposing there is a transfer, be said to be a ‘'transfer for consideration” 
inasmuch as w r lmt is paid is merely in discharge of the debt and not in consideration 
of any transfer by the mortgagee. Nor can B be said to be the ostensible owner of any 
property transferred. 


20. The transferee, if includes subsequent transferees from first trans¬ 
feree.—It was held by the Calcutta High Court in the case noted below(l) that the 
section in terms would apply not only to the first transferee from the ostensible owner 
but also to subsequent transferees from the first transferee provided that such subse¬ 
quent transferee had acted in good faith and with reasonable care, even though the 


Section 4l — Note 17 

1. 1930 Cal 92 (93, 94) [AIR V 17] (DB). 

2. 1942 Mad 730 (730) [AIR V 29]. 

Section 41 — N;te 18 

1. 1928 Mad 778 (782) r AIR V 15] (DB). 
*1917 Mad 775 (780) [AIR V 4] (DB). 


[S>e also 1929 All 737 (7391 [AIR V 16]. tQues¬ 
tion raised but Dot decided.)] 

2. f 192S Mad 778 (782) [AIR V 15] (DB). 

Section 4l — Note 19 
1. 1927 Nag 86 (S8) [AIR V 14]. 

Section 41 — Note 20 
1. 1926 Cal 916 (918) [AIR V 13] (DB). 
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first transferee himself had notice of the defect in the title of the transferor. In a 

subseqnent case,(2) however, it has been held by the same High Court that the section 

does not apply m terms to such cases, but that the principle underlying the section 

and formulated m Bamcoomar’s case{ 3) would apply and the subsequent transferee 
would be protected. 

innllirv 21 _ T i ra ? Sfe , ree mUSt haVC 3Cted in g00d faith after makin S reasonable 
inquiry. As has been seen already in Note 2 in cases falling under this section,- 

which m this respect are unlike cases falling under S. 115 of the Evidence Act-the 

transferee will be protected only if he has acted in good faith after taking reasonable 

care to ascertarn that the transferor had power to make the transfer.(l) Here good 

ith alone .s not sufficient. A transferee who has acted in good faith, but has not 

taken reasonable care to ascertain that the transferor had power to transfer the pro 

perty is not protected.(2) Much less is he protected if he w.llully shuts his eves and 

ca»e(4) that a transferee who has taken reasonable care, but does not act in .mod faith 
is not also protected, though it is somewhat difficult to see how a person who°has made 
a reasonable inquiry and found that the transferor had power to tad « ^ 

can be said to be acting in bad faith. ,1 transferee who neither inakes reasonaSe 

— K ‘] no r acts in good faith is of course not protccteddo) A finding as to the 


2. 1910 C.il 505 (508) [AIR V 27]. 

3. (’72) lac! Cas App Sapp Yol 10 (43) (PC). 

Section 4 1 — Note 21 

1 1905 PuLij 140 (143) [AIR V 52 C 44] (DR) 

( 63) 1LR 119031 13 Raj 377 (383). 

1902 Pat 140 (140) [AIR V 49 C 33^ (DR) 

\ AstnTS 19 ’ [AIR V 360 121 : ,LH (19J9) 

[AIBV8 5 C40]:ILB(1947) 

s’40) 1910 Mar war L R 48 v Civil) (49) 

19 ^ Ka S U«) [Am V 25] ; ILK (1939) Nag 

1937 Put 353 (3 : ‘7) FAIR V *~>4 1 
1928 Nug 308 (313) [AIR V 15 .’ 

( 11) 35 Bom 342 (348) (DR), 
t (’07) 9 Rom L R 388 (392) (I)R). 

P o«i S °/i 957 Audh 1>ra 28y ( 29 °) [AIR V 44 
(Section 43 compared with S. 41 — 

Requirement of due enquiry and good faith ou 
ill 1 .? 1 transferee not necessary under S 43 ) 
192f R a ^ 238 (239) [AHi V 14]. (A transfer- 
in 0 land to R under a pyatpaing — C pur¬ 
chasing it from R bona tide for value —A is 
estopped from claiming it from C.) 

1910 Cal 598 (599) [AIR V 3] (DI3). (Lessor not 
in possession of property as do facto landlord 
nd in good faith Person inducted on land 
).y hm. not aeceptmg the settlement in good 
iftlth — 1 rinciple does not apply.)] 

2 19C5 Mad 132 (335) [AIR V 52 6 15-1] (DB). 

• Wg^RAlKV 36 0 7] : ILK (1957) 

19o0 Assam 154 (156) [AIR V 43 C 44]. 
v P n,l 1 n 9 . 0 ( m rLT23, ' J6) (DB) - (Enquiry into 
1936 Nag 214 (210) [AIR V 23] : ILR (1936) Nag 


t ( 01) 1 Low Bur Bui 190 (197) (DB). 

also 1934 Oudh 233 (235) AIR V 211 (DB) 
(Case of auction sale ) J ' 

(1911) 33 Mad 159 (160) (DB). .Mere belief in 
transferors representation not sullieient.)] 

3. 1954 Orissa 244 (247) [AIR V 41 C 77] (DB). 
(Lands all along in possession of plaintiff and 

not of transferor-Transferee resident of same 

V ) ; [ G ,v- Ueld lle must have been aware of 
plain till s possession and should have made 

enquiry about the real position regarding pos¬ 
session.) b 1 

1952 Nag 63 (65) [AIR V 39], (Even on assump- 

tion that principle of this section applied to 

ouit sale it was held on facts that auction 
purchaser was not protected.) 

1935 Rang 423 (426) [AIR V 22] (DB) 
t U8S1) 18 Gh D 93 (102, 103) : 50 L J Ch 834, 
In re Morgan; PilJgrem v. Pillgrem. 

4. 1934 Lah 658 (659) [AIR V 2V 

Also see Note 22. J ’ 

P 1037 Y°3 ,A IH V ^ ■ 5 L .Tour 
0-1 toll). 1947 Mad 287 (296) [AIR V 34 C l Wl* 

Ibli (1937) Mad 573 (DB). Ait/o died showinj 

puichases by A and his son—Transferee making 

enquiry of A but not of A’s son -Held inquiry 

lish good failh.; D <1Uat ° an<1 d ' d QOt 

1943 Nag 113 (113) [AIR V 30], (A person pur¬ 
chasing property fully knowing that the 
vendor had a title under a bogus sale-deed and 

with the intention of harassing the rea owner 

is not protected under this section.) 

[Ste al,n 1952 Nag 63 ,.63) TAIR V 391 (A 

principle of equity can be invoked only in 
favour of person who is diligent.)] ^ 
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presence or absence of good faith on the part of the transferee is a finding of fact.(6) 

22. “Good faith.” — Under the General Clauses Act, 1897, “a thing shall be 
deemed to be done in good faith’ where it is in fact done honestly , whether it is done 
negligently or not.”(l) This is the meaning that must be given to the expression in 
this Act,(2) though the description of ‘good faith’ in the General Clauses Act does not, 
in terms, apply to this Act. (See Note 8 on S. 51). The fact, therefore, that a person 
has not taken reasonable care, or in other words has acted negligently, is not sufficient 
to show that he has not acted in good faith. It has been held in the undermentioned 
case(o) that a person may act with reasonable care and yet may not be acting in good 
faith and that a finding that a person has not been negligent is not the same thing as 
a finding that he has acted in good faith. 

Where the transferee has notice of the real owner’s title to the property, it 
cannot be said that he has acted in good faith in purchasing the property from a person 
other than the real owner.(4) But where a transferor is found in possession of the 
property, is recorded as owner in the revenue registers and holds the title deeds of the 
property, and the transferee deals with him in respect of it, there is nothing to show 
want of good faith on his part.(5) 

W here the transferee who had dealings with the family of wffiich the transferor 
was the managing member, w*as found to have colluded with the managing member in 
creating evidence destroying the interest of the other members in the property, and 
took a mortgage of the property from such managing member alone without looking 


0. 1959 Cal 78 (81) [AIR V 4G C 22] (DB). 

194S Nag 367 (369) [AIR V 35 C 125]: ILR (1948) 
Nag 506. 

1940 Nag 241 (245) [AIR V 27] : ILR (1912) 
Nag 24. 

1927 Nag 41 (42) [AIR V 14 I. 

[See also 1960 Raj 219 (221) [AIR V 47 C 55] : 
ILR (i960) 10 Raj 360 (DB). (Case under S. 14, 
Limitation Act.)’| 

[See however 1927 All 158 (159) [AIR V 14]. 
(The decision as to whether reasonable care 
has been taken is a mixed question of law and 
fact but it is a question of a kind in which 
the second appellate Court will be very reluc¬ 
tant to interfere with the decision of the 
lower Courts, unless very strong grounds are 
made out.)] 

Section 41 — Note 22 

1. Section 3 sub-s. (22) of the General Clauses 
Act, 1897. 

2. See Section 51, Note 8. 

[But seeb07)9 Bern LR 38S (392, 393) (DB). (The 
view expressed that good faith in this section 
means taking reasonable care and caution is 
not corect.)] 

3. | 1934 Lah 658 (659) [AIR V 21]. 

Also see Note 21. 

4. 1963 S C l 917 (1919) [AIR V 50 C 276]: 1963 
Supp 1 SCR 55. (Defect in vendor’s title 
known to the purchaser—Purchase cannot be 
held to be one in good faith.) 

1961 Pat 314 (316) 'AIR V 4S C 94l. 

1957 Orissa 157 (158) TAIR V 44~C 43] : I L R 
(1957) Cut 585. 


1952 Punj 289 (290) [AIR V 39]. (Transferee 
taking property with knowledge of title of the 
real owner and transferor.) 

1950 All 109 (116) [AIR V 37 C 45] : ILR (1950) 
All 1001 (DB). (Purchase of property subject 
of waqf created by registered deed and referred 
to in transactions of parties —Purchase is not 
bona fide.) 

(’36) 1936 Mad W N 849 (849). 

(1934) 151 Ind Cas 314 (3151 (Rang). 

1929 Sind 195 (197) [AIR V 16] (DB). (Deed of 
lease executed by benamidar is binding on real 
owner in the absence of notice to the lessee 
that he has withdrawn the authority from 
the benamidar or that there was reservation 
of it.) 

1924 Lah 73S (741) [AIR V 11] (DB). 

(1864) l Suth W R 324 (324) (DB). (One of the 
beneficial owners is a minor. The transferee 
took care to obtain consent of the other major 
beneficial owner; transferee not bona fide.) 

[See also 1957 Andh Pra 288 (290) [AIR V 44 
C 96]. (Section 43 compared with S. 41 
Knowledge by transferee of true facts relating 
to title of transferor does not affect the trans¬ 
feree’s rights under S. 43.) 

1925 Mad 902 (905) [AIR V 12]. 

1917 Mad 885 (835) [AIR V 4j (DB).] 

5.-K’04) 26 All 490 (493) (DB), _ TTT? 

[Sc also 1952 Nag 105 (109) [AIR V 39j : ILR 

v 1953) Nag 684. (Mere inspection of revenue 
records not sufficient enquiry Transferee 
acting on the entry in village record of right3 
as evidence of transferor’s title is not acting in 

good faith.)] 
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to the title deeds of the property, it was held that the transferee had not acted in 
d faith.(6) Similarly, where certain ladies who had succeeded to their father’s 
estate allowed their paternal agnate to deal with the property as owner, and the 
transferee of the property from the paternal agnate belonged to the same caste and 
knew the family of the father of the ladies, it was held that in purchasing the property* 
the transferee did not act in good faith.(6a) 

Where a person purchased property fully knowing that his vendor had a title 
under a bogus sale.deed and with the intention of harassing the real owner, it was 
held that the transferee had not acted in good faith.(7) 


23. Reasonable care. — The reasonable care required by the section is not 
•reasonaide care generally or with regard to every aspect of the transaction but has 
reference only to the ascertainment that the transferor had power to make the transfer.{ l) 
The degree of care required is that of an ordinary prudent man acting under the 
circumstances of the particular case.(2) The ordinary standard of diligence that would 
constitute ‘reasonable care’ for the purpose of ascertaining the transferor’s power to 
transfer would be to inquire about the title of the transferor to the property, and to 
inspect the title deeds, if any, produced.(3) An enquiry into title involves an enquiry 
•as to who is in actual possession of the property,(4) and an inspection of the records 
in the registration office.(4a) But it has been held by a Full Bench of the Lahore 
High Court that in those Provinces where oral transfers are permitted, inspection of 
the record in the registration office is not a sine qua non for the grant of the protection 
afforded by the principle of this section.(4b) 

A transferee who does not make any enquiry into the title of the transferor as 
stated above cannot be said to have taken the reasonable care required by this 
section.(-5) The mere fact that he entrusted the enquiry to a solicitor and acted upon 


e. 1920 Pat 1 (20) : 5 Pat L Jour 521 (S13). 

©a. 1952 Kutcb 55 (58) [AIR V 39]. 

V. 1943 Nag 113 (114) [AIR V 30]. 

Section 41 — Note 23 

1. 1965 S C 295 (299) [AIR V 52 C 23] : (1964) 
G SCR 192. 

1951 Nag 403 (406) [AIR V 38 C 126] : ILR 
(1950'Nag 25. 

<’46 1946 Marwar L R 48 (Civil) (49). 

1928 Mad 778 (780) [AIR V 15] (DB). 

2. -11920 Pat 1 (20) [AIR V 7] : 5 Pat L Jour 521 
(SB). 

1947 Lab 117 (150) [A I It V 34 C 26] : I L It 
(1947) Lali 749 (FB)‘ 

1962 Pat 140 (146) [AIR V 49 C 33] (DB). 

1961 Pat 16 (18) [AIR V 48 C 4]. 

(’54) ILR (1954) 4 Raj 191 (196): AIR 1955 N U C 
4652. 

1952 Nag 106 (109, 110) [AIR V 39] ; ILR (1953) 
Nag 684. 

1949 Assam 17 (20) [AIR V 36 C 12] : ILR (1949) 
1 Assam 1 • DB(\\ betber a particular transferee 
bas acted like a reasonable and prudent man 
of business must depend on tbe circumstances 
of each case.) 

1949 Cal 666 (673) [AIR V 36 C 190] (DB). 

1948 Mad 320 (322) [AIR V 35 C 158] (DB). 

1947 Bom 49 (53) [AIR V 34 C 14] ; I L R (1946) 

Bom 984. 


1943 Mad 459 (463) [AIR V 30]. 

1935 Rang 423 (425) [AIR V 22] (DB). 

1934 All 193 (197) [Ailt V 21] : 56 All 582 (DB). 
1929 Cal 83 (86) [AIR V 16]. 

1926 Cal 916 (918) [Allt V 13] (DB). 

3. 1949 Cal 666 (673) [A I R V 36 C 190] (DB). 
(’42) 1942 Nag L Jour 353 (354, 355). 

192S Mad 778 (780) [AIR V 15] (DB). 

[See also 1959 Assam 15 (20) [AIR V 46 C 7] : 
ILR (1957) 9 Assam 465 (DB). (Finding that 
the transferee did not make any enquirv 
about tbe title of tbe transferor is one of fact.*)] 

4. 1961 Pat 314 (316, 317) [AIR V 48 C 94]. 
(Transferor not in possession—Plea under S. 41 
not available.) 

(’09) 5 Low Bur Rul 125 (127) (DB). 

4a. 1947 Bom 49 (54) [A I R V 34 C 14] : I L R 
(1946) Bom 984. (Omission to inspect amounts 
to gross negligence.) 

1947 Lab 199 (210) [AIR V 34 C 39] (DB). 

[See also (’50) 1950 Trav-Co L R 121 (124, 125) 
DB).] 


4b. 1947 Lab 147 (153) [AIR V 34 C 26] : I L R 
(1947) Lab 749 (FB). (Per Cornelius and Din 
Mobammad JJ., Maliajan J. Dissenting.) 

5. 1915 P C 103 (105) [AIR V 2j. (On appeal 
from 10 Ind Cas 961). 

1962 Pat 140 (146) ]A I R V 49 C 33] (DB). 
(.Failure to make enquiry into title of transferor 
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his opinion that everything was all right is not sufficient to constitute the reasonable* 
care lequired, in the absence of proof that the solicitor properly discharged hie 
duty.(5a) Nor is the mere fact that the transferee has satisfied himself that the- 
tiansferor is in possession, or that his name is found in the revenue papers or tax 

registers, such an enquiry into title as to constitute the taking of reasonable care to- 
ascertain that the transferor had power to transfer the property.(6) 


Transferee cannot be said to have acted in 
good faith and is not protected.) 

1954 All 595 (597) [AIR V 41 C 233]. 

1952 Nag 106 (109, 110) [AIR V 39] : ILR (1953) 
Nag 684. 


1952 Nag 64 (65) [AIR V 39 J# (Principle of section 
applied to execution sale—Omission to make 
enquiry or to inspect jamabandi of the field 
concerned — Auction purchaser held not pro¬ 
tected.) 


1951 Nag 403 (406) [AIR V 38 C 126] : ILR 
(1950) Nag 25. 

(’50) 1950 Ivor L T 23 (26) (DB)' (Title deeds 
not examined.) 

(’46) 1946 Mar war L R 48 (Civil) (49). 

1942 Oudli 313 (3L6) [A I R V 29] : 17 Luck 636 

(DB). 


1934 Pat 67 (68) [AIR V 21]. (Title deed not 
examined.) 

1934 Bom 1 (5' [AIR V 21] (DB). (Title deed 
available but not examined.) 

1933 Oudh 166 (169) [AIR V 20] (DB). 

i930 All 422 (425)'[AIR V 17]. (Documents of 
transfer executed from time to time were not 
examined to ascertain the title.) 

1930 All 847 (S48) [AIR V 17] : 52 All 248 (DB). 

11919 Mad 50 (50) [AIR V 61 (DB). 

(’12) 16 Ind Cas 825 (829) (DB) (CaD. 

(’ll) 12 Ind Cas 858 (858) (Low Bur). 


1929 Pat 305 (307) [AIR V 16] (DB). 

[See also (’65) ILR (1965) 2 Punj 720 (735) 
(DB 1 . (Purchase of Jagir land which is inalien¬ 
able — Purchaser making no enquiry — Not 
protected.)] 

[But see 1935 Lah 410 (411, 412) [A I R V 22]. 
(Enquiry into title not necessary in special 
circumstances.) 

1937 Lah 272 (272, 273) [AIR V 24] (DB) (Title 
deeds not called for but transferor’s name in 
revenue registers and acts of transferor 
suggesting ownership relied on—Held, S. 41 
applied — Apart from S. 41,- S. 115 of the 
Evidence Act directly applied to the case as 
the real owner directly induced the transfer.)] 

5a. 1949 Cal 666 (673) [AIR V 36 C 190] (DB). 

1940 Cal 565 (567) [AIR V 27] (DB). 

6. 1965 S C 295 (299) [AIR V 52 C 53] : (1964) 6 
SCR 192. (One co-sharer put in management 
of common property — Property entered into 
revenue records in his name —No other evidence 
that he was put forward as ostensible owner by 
other co-sharers — S. 41 does not afford any 
defence to transferee from such co-sharer.) 


1920 Pat 1 (21) [AIR V 7]: 5 Pat L Jour 521 (SB) 
(Do.) 

1960 Mad 399 (400) [AIR V 47 C 142]. (Transferee 
purchasing from Muslim co-owner relying on 


his possession and not making any enquiry — 
Held not entitled to protection under S. 41.) 

1947 Lah 147 (153) [AIR V 34 C 26] : ILR (1947> 
Lah 749 (DB). * Reasonable care — Vendee 

accepting transfer of agricultural land on faith 
of entries in favour of his transferor in record 
of rights held protected under S. 41 — Further 
enquiry by vendee as to title of transferor held 
not necessary (Per Din Mohammad and Cor¬ 
nelius JJ.; Mahajan J. Dissenting) — Facts 

and circumstances of each case ’oust be 
looked into in order to determine whether reli¬ 
ance on the record of rights only would afford 
sufficient protection to a transferee under this- 
section. (Per Din Mohammad and Cornelius JJ.) 
1952 Nag 106 (109) [AIR V 39] : ILR (1953) Nag. 
6S4. (Mere inspection of revenue records such as- 
jamabandi not sufficient.) 

1949 Cal 666 (673) [AIR V 36 C 190] (DB). 

(’46) 1946 Marwar L R 48 (Civil) (49). 

(’42> 1942 Nag L Jour 353 (354, 355 ). (Enquiry 
into revenue records only not sufficient.) 

1942 Oudh 313 (316) [AIR V 29] : 17 Luck 636 
(DB). (The mere inspection of Khewat in which 
the name of the transferor is found is not a 
sufficient inquiry.) 

1934 Lah 885 (886, 887) [AIR V 21] : 16 Lah 313 
(DB). (Municipal registers.) 

1932 Nag 165 (168) [A I R V 19]: 28 Nag L R- 
227. 

1930 All 521 (522) [AIR V 17]: (DB). (Inspection- 
of khewat.) 

1930 Oudh 184 (191) [AIR V 17] (DB). (Revenue- 
record.) 

+1929 Pat 305 (306) [AIR V 16] (DB). 

1927 Mad 1138 (1139) [AIR V 14]. 

1927 Nag 41 (42) [AIR V 14]. (Revenue papers.) 

1922 All 392 (393, 394) [A I R V 9] : 44 All 674 
(DB). (House tax register.I 

+ 1934 Oudh 165 (167) [A I R V 21] : 9 Luck 571 
(Do.) 

(’67) 7 Suth W R 120 (122) (DB). (Mere looking 
into the Revenue records is not sufficient.' 

(’01) 1 Low Bur Rul 126 (197) (DB). (Inspection- 
of revenue records alone —Inquiry held insuffi- 
cient.) 

(’01) 23 All 442 (447) (DB) (Do.) 

[See 1947 Bom 49 (54) [AIR V 34 C 14. : ILR 
(1946) Bom 984. (It may be that under certain 
circumstances an examination of the revenue 
records, coupled- with fact of possession of 
transferor, would amount to sufficient enquiry. 

But it does not dispense with the duty to 
make an enquiry in the Sub-Registrar s office. 
Omission to make a search in the index main¬ 
tained in the Sub-Registrar’s office is gross- 
negligence.)] 
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On the other hand, if there is an instrument constituting the transferor the 

ostensible owner and the power to transfer is given or possessed thereunder and the 

transferor is in possession, the transferee who rests satisfied with these must be deemed 

to have taken the reasonable care required and need make no further inquiries.(7) 

But if there are indications in the title deeds themselves or there are other circum. 

stances such as the transferor not being in possession, which put the transferee on 

notice or further inquiry, the transferee cannot be said to have taken reasonable care 
unless he makes such further inquiry.(8) 

It would seem that an alienee who misapprehends the construction and le»al 
e ffe ct of his transferor's title deeds is not entitled to the protection of this section, the 
principle of caveat emptor applying in such eases.(da) 

The question whether the transferee has taken the reasonable care required by 

the section in any particular case is one of fact to be decided with reference to the 

circumstances of that ease.(9) It lias however been held in some cases that it is not a 
pure question of fact.(9a) 


[But see 1940 Mad 5*23 (5*24) [AIR V 27'. (Hav¬ 
ing regard to provisions of Ch. 4, Madras Es¬ 
tates Land Act, patta is strong prinia facie evi¬ 
dence of title and enables transferee from 
pattadar to claim protection of this section.;! 

7. 1961 Pat 16 (18) [AIR V 48 C 4]. (If the 
ostensible owner is in possession and produces 
title deed transferee cannot be expected to make 
any searching enquiry — Held on facts that 
transferee did not take reasonable care.) 

1928 Mad 778 (781) [AIR V 15' (DB) 

11923 Cal 240 (245, 246) [AIR V 10] (DB). 

1916 Cal 745 (746) [AIR V 3] (DB). (A fictitiously 
mortgaged property to B— B obtained a decree 
on his mortgage and in execution purchased the 
property and obtained delivery of possession — 
It was held that it was sudicient to make B an 
ostensible owner of the property.) 

8. 1961 Pat 16 (19) [AIR V 48 C 4]. 

1954 Orissa 244 (247) [AIR V 41 C 77]. (Trans¬ 
feree knowing that transferor was not in posses¬ 
sion). 1 

1952 Orissa 75 (80, 81) [AIR V 39] (DB). (Held on 

facts that there were sufficient facts putting 

transferee on further enquiry and that he did 

not make reasonable enquiry as required by 
L. 41.) 

1928 Mad 778 (780) [AIR V 15] (DB). 

1915 Low Bur 104 (10:>) [AIR V 2]. 

( 09) 5 Low Bur Iiul 126 (127)(DB). (Title deed in 

name of transferor — Possession with another 

l 1 urther inquiry not made — No reisonable 
care.) 

[See also 1914 Cal 331 (333) [A I R V 1 ] (DB). 

(\ end or not in possession — Purchaser must 
make enquiries.) 

8a 1944 Mad 237 (238) [AIR V 31], (Mortgage 

by conditional sale misunderstood as absolute 

sale. Dissenting from dicta in A I R 1928 Mad 
778.) 

9 192° Pat 1 (20) [AIR V 7] : 5 Pat L J 521 (SB). 
1961 Pat 16 (18) [AIR V 48 C 4]. 

1949 Assam 17 (20) [AIR V 36 C 12] : ILR (1949) 

1 Assam 1 (DB). 


1948 Nag 110 (118) [AIR V 35 C 40 : ILR 1917) 
Nag 510 (DB). ' 

1943 Bom 419 (422) [AIR V 30]. 

1943 Mad 459 (463) AIR V 30] 

1943 Oudli 398 (401)' [AIR V 30] : 19 Luck 210 
1940 Pat 480 (481) [AIR V 27] (DB) 

1935 Lah 410 (412) [AIR V 22]. 

1934 All 193 (197) [AIR V 21] : 56 All 582 DB) 
(’13 > 21 Ind Cas 21 (2 3 » (DB) (Mad). 

(’02) 1 Low Bur Kill 196 (197) (DB) 

(’01) 23 All 442 (447) (DB). 

l See alsn (’07) 9 Bom L R 388 (392) (DB).] 

9a. 1959 Assam 15 (19) [AIR V 46 C 7] : I L R 
(1957 ) 9 Assam 465 (DB). (Whether a transferee 
took reasonable care to ascertain that transferor 
had power to make the transfer, has no doubt 
to be determined with reference to the circum¬ 
stances of the particular case, the test being 
whether he acted like a reasonable man of 
business and with ordinary prudence. But the 
question whether that test has or has not been 

properly applied in any particular case cannot 

be regarded as one of pure fact not open to 
review in a second appeal.) 

1952 Nag 106 (109) [AIR V 39] : ILR (1953) Nag 
6 , 34 . (Reasonableness of enquiry under S. 41 is 
always a question of law.) 

1949 Cal 666 (673) [AIR V 36 C 190] (DB) 

(’49) 2 Sau L R 203 (205). 

1948 Mad 320 (322) [AIR V 35 C 158] (DB). 
(Whether a transferee from an ostensible owner 
took care to ascertain whether the transferor 
had the power to transfer has no doubt to be 
determined with reference to the circumstances 
of the particular case. But the question whether 
the transferee acted like a reasonable man of 
business and with ordinary prudence, cannot be 

regarded as one of pure fact not open to review 
in second appeal.) 

1947 Bom 49 (53) JAIR V 34 C 14] : I L R (1946) 
Bom 984 (The finding as to what the transferee 
aid or did not do to ascertain the power of the 
transferor to effect the transfer is one of fact 
but whether from that finding it can be said 
that reasonable and sufficient enquiry was 



<18 [ S 41 N 23 Pt 10 ] 


TRANS PER BY OSTENSIBLE OWNER 



Illustrations 


(1) A executed a sale deed in favour of B and put him in possession. B on the same date 

executed an agreement to reconvey the property to A within a certain time. The sale 
deed and the agreement to reconvey really constituted a mortgage. C purchased the 
property from B after inspecting the sale deed in favour of B. There were no indica¬ 
tions in that deed to put him on notice or enquiry. It was held that he had taken the 
leasonable care required by the section and that it was not necessary for him to search 
for all records in the Registration Oflice relating to the property which if it had been 
done would have disclosed the agreement to reconvey.(10) 

(2) A, a Muhammadan, gave certain property orally to B in lieu of her dower, but he con¬ 
tinued in possession. His name also continued in the revenue record as owner of the 
property. A subsequently gave the same property to his daughter-in law C by way of 
dower and she took the property in good faith believing A’s assurance that he was the 
owner. It was held that the requirement of reasonable care was satisfied and C would 
be protected under the section.(ll) 

(3) A purchased property from B in whose name the title deed stood. The property was, 

however, in the possession of C at the time. A failed to make any inquiries as to how 

possession came to be with C, but merely relied on the title deed in the name of B. It 

was held that the purchase was not made with reasonable care and that A was not 
protected.(12) 

v,4) K f a Government lessee, sold the lease to B. B without getting the lease transferred to 
his name in Government papers sold it to C, who got his name recorded in Govern¬ 
ment papers. B subsequently re-purchased the lease from C but failed to get it re¬ 
transferred to his name in Government papers. Possession w'as with C. C afterwards 
came to an arrangement with the Government, surrendered the lease and received in 
lieu of it several other leases. D purchased one of these from C on looking into Govern¬ 
ment papers onl}\ B sued for possession on the strength of his purchase. It w'as held 
that D had done what a man of ordinary prudence would have done; that even if he 
had inquired further, he would only have found that the new lease w r as granted to C 
in lieu of an original lease which also was in his name; and that, therefore, D was 
entitled to protection under this section.(13) 

v5) A sold property to B in 1881. B did not apply for mutation and did not get possession. 
After .4*5 death his son C applied for mutation and got it mutated in his name without 
any objection from B. Possession also w'as w'ith C. A transferee from him in 1915 was 
held to have taken reasonable care as even if he had made an enquiry he could not 
have discovered any trace of real owner’s (i.e., B’s) title.(l4) 

(G^ A purchased property in the name of his major son Y. A house built on the property 
W'as recorded in the name of 1’ and was in his occupation. There w r as nothing to put 
the transferee on enquiry. A transferee from Y W’ithout any enquiry on his part was 
held to have taken the reasonable care required by this section.(15) 

(7) A was the original grantee of certain land from Government. After A’s death the grant 
was forfeited. Subsequent!y, by the efforts of -one of the sons of A, namely, the 


made by the transferee as to attract the applica¬ 
tion of this section is a question of law.) 

lO. 1928 Mad 778 (782) [AIR V 15] (DBA 
[See also (’ll) 10 Iud Cas 779 (780).] 

L See however 1944 Mad 237 (238) [AIR V 31]. 
(Transferee after perusing the document of 
title of his transferor wrongly concluding that 
it W'as an out and out sale though in fact it 
W'as a mortgage by conditional sale — Held, 
transferee is not protected as principle of 
caveat emptor applies to him. Dissenting from 
dicta in 1928 Mad 778 [AIR V 15].) 

(’86) 9 All 97 (103) (DB).] 

1 1. 1925 Bom 299 (301) [AIR V 12] (DB). 

12. 1961 Pat 314 (317) [AIR V 48 C 94]. 

1918 Lah 281(282) [AIR V 5]:191S Pun Re No. 46. 

d(’12) 16 Ind Cas 811 (814) (DB) (Cal). 


(’ll) 35 Bom 269 (271) (DB). 

[See also (’72) 18 Suth W R 151 (152, 153) (DB).j 

1 3 . 1929 Rang 17 (19) [AIR V 16]: 6 Rang 643. 

(Affirmed in Letters Patent appeal in AIR 1929 

Rang 333.) 

[See however (’01) 23 All 442 (447) (DB . 
(Government official purchasing property and 
causing it to be recorded in the names of his 
sons—Vendee looking into revenue papers onlv 
—Held, vendee did not take reasonable care.)j 

[But see f 1940 .Mad 523 (524) [AIR V 27]* 
(Transferee relying on patta granted under the 
Estates Land Act-Patta is prima facie evi¬ 
dence of title in such cases and transferee will 
be protected.)] 

14 . 1927 Oudh 448 (449, 450) [AIR V 14]. 

1 5 . (’04) 26 All 490 (492) (DB). 
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grant was restored in 1905 but it was recorded in M's name alone in the Colonization 
Officer’s papers and in revenue papers, M dealt with the property as his own. There 
were no suspicious circumstances prompting any enquiry. It was held that a trans¬ 
feree from M in 1916 relying on revenue entries was protected.(16) 

(8) Certain property belonged to A and B and their mother C but was recorded in the 
revenue papers in the name of A and B only. Rent receipts were being signed by A 
and B, and kabuliyats taken in their name. Rent suits were being*instituted only in 
their name. A stranger had no reason to doubt that the mother also may have an 
interest in the property, and there were no circumstances inviting any enquiry. It was 
held that a transferee from B had taken the reasonable care required by the section.(17) 

(9; A purchased a mortgage bond in the name of B. A got a suit filed on the mortgage 
bond, and purchased in the name of B the property in execution of the decree obtained 
in the suit. A deposed in the suit that the mortgage bond was really purchased by B. 
Other persons interested in the property assailed this position but decrees were given 
on the basis that B was the real owner. It was held that a transferee from B had taken 
reasonable care and was protected under this section.(IS) 

See also the undermentioned cases.(19) 


16 . 1927 Lah 6C6 (6t>9) [AIR V 14] (DB). 

17. 1929 Cal 83 (88) [AIR V 16] (DB). 

IS. 1938 Cal 602 (506) [AIR V 25] (DB). 

19. In the following cases it was held that 
reasonable care was not taken ; 

1966 Pat 75 (79) [A I R V 53 C 17] (DB). (Plain- 
tlll claiming title to land under registered lease 
Lea.-,- executed by C , one of the proprietors 
of land as manager and on behalf of B —Entry 
of lease in Register making reference to an 
award -Held, bona fide enquirer was bound 
to make legitimate enquiry about award.) 

1961 All 206 (214) [AIR V 48 C 55] (DB). (Mort¬ 
gage of endowed property by shebait — Trans¬ 
feree put on guard so as to ascertain whether 
transferer was real owner—Deity, not a sentient 
to allow shebait to act as ostensible owner — 
Suit by deity to set aside mortgage and for 
possession, held not barred by S. 41.) 
v 62) 64 Punj L R 230 (235). '(Person aware of 
prior registered sale deed taking transfer with¬ 
out any enquiry into transferor’s title — Not 

entitled to benefit of the equitable rule in 
S. 41.) 

1959 Assam 15 '20) [AIR V 46 C 7] : ILR (1957) 
9 Assam 465 i.DB), (Transferee getting the pro- 
peity merely relying upon the words of the 
transferer that the real owner was unheard of 
for a long, time and that the transferor had 
been asserting his title to the property.) 

vAl 1 LI? - ,in54 ) 4 Raj 191 (196): AIR 1955 
N U C 4052 (DB). 

1913 Lah 113 (118.) [AIR V 30]. (1940 Lah 269 

1 A 1 R \ 2 7 j, Re vc rsed.) 

1941 Lah 416 (418, 419) [AIR V 29]. (Nephew, a 

transferee — Ho is presumed to know the real 
owner. ^ 

1940 Cal 565 .'568) [A I R V 27] (DB). (Enquiry 
into title entrusted to a solicitor — Transferee 
acting upon his opinion is not protected.) 

( 37) 170 Ind Cas 590 (591) (I)B) (Cal). 

1937 Oudh 178.180) [A I li V 24] : 12 Luck 731 
(DB). 

1935 Rang 423 (42G) [AIR V 22] (DB). 

1934 Rang 139 (143) [A I li V 21] (DB). (Tax 
receipt is not sufficient to prove title.) 


1933 All 917 (918) [AIR V 20] (DB). 

1931 Cal 144 (149) [A I R V 18] (DB). (Casual 
enquiries from the irresponsible person.) 

1931 Oudh 253 (255) [AIR V IS] (DB). 

1930 All 417 (419) [AIR V 17]. 

1930 All L Jour 964 (971) (DB). 

1929 Rang 112 (113) [AIR V 16]. 

1929 Oudh 193 (203) [A I R V 16] : 4 Luck 
452 (DB). 

1929 Oudh 160 (162) [A I R V 16] : 4 Luck 597 
(DB). 

1927 All 158 (159) [AIR V 14]. 

1925 Cal 1034 (1035) [AIR V 12] (DB). 

1925 Mad 95 (101) [AIR V 12] (DB). 

1921 All 311 (311) [AIR V 8] : 43 All 263 (DB). 
1919 Mad 247 (249) [AIR V 6] (DB). 

1918 Lah 95 (99) [A I R V 5] : 1918 Pun Re 
No. 73 (DB). 

1918 Lah 281 (282) [A I R V 5] : 1918 Pun Re 
No. 46. 

1915 Mad 614 (618) [AIR V 2] (DB). (Purchaser 
looking only into Collector’s certificate.) 

1914 All 232 (234) [AIR V 1] ; 36 All 308 (DB). 
(Suspicious circumstances existing—No enquiry 
made—Transferee not protected.) 

1914 Low Bur 141 (142) [AIR V l]. 

1914 Low Bur 225 (225) [AIR V 1] (DB). 

(’13) 21 Ind Cas 21 (23) (DB) (Mad). 

(’ll) 11 Ind Cas 855 (8-G) (Low Bur). 

(’10) 6 I C 898 (900) (Bom). 

(’03)26 Mad 509 (513) (DB). 

(’95) 5 Mad L Jour 86 (88) (DB). 

(’92) 14 All 362 (364, 365) (DB). 

(’86) 8 All 324 '331) (DB). 

(’74) 22 Suth W R 8 (8) (DB). 

In the following cases it was held that reason¬ 
able care had been taken : 

1965 Punj 140 (143) [AIR V 52 C 44] (DB). 

(Held on facts that the transferee had taken 
reasonable care.) 

1944 All 42 (56) [A I R V 31] (DB). (Hindu 
widow inheriting property from her husband 
allowing her husband’s brother’s name to be 
recorded as owner and otherwise showing her 
consent to his dealing with property as his 


VakJl Hl r * Ucn. 
&AJ NAQA H i AMsAmt'r) 
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24. Plea of reasonable care and good faith when to be taken — The- 
plea that he had acted in good faith after taking reasonable care must be taken by the 
transferee in the trial Court itself.(1) It cannot be raised for the first time in appeal.(2) 
Where, however* the facts upon which such plea would have been based are on the 
record of the trial Court, the appellate Court will not only allow it to be raised(3) but 
even consider it on its own initiative,(4) the reason being that where a Court sees that 


own — No circumstances to put transferee on 
guard.) 

1944 Mad 299 (302) [A I It V 31]. (One brother 
sending money to another for the latter to in¬ 
vest in his own name - Latter purchasing pro¬ 
perty in his own name and then mortgaging it 
to pay oil a debt —Held that the mortgagee was 
protected in spite of there having been some 
abortive criminal proceedings by the real owner 
against the ostensible owner for recovery of 
possession.) 

1943 Mad 459 (463) AIR V 30]. (Husband putt¬ 
ing property in wife’s name and himself taking 
part in the transaction by the wife — No suspi¬ 
cious circumstances.) 

1938 Bom 125 (131) [AIR V 25] (DB). 

1938 All 64 (65) AIR V 25j. ( Iransfcrcc search¬ 
ed for the title in the registration cilice for a 
period of more than 12 years. He is deemed to 
have taken reasonable care.) 

1937 Lah 272 (272, 273) [AIR V 24] (DB). 

1936 Lah 405 (405) [AIR V 23] (DB). 

1936 Lah 816 (818) [AIR V 23] (DB). 

1936 Ondh 87 (91) [AIR V 23] (DB). (Sens were 
the ostensible owners — Their names were 
mutated with the consent of their mother— 
Mother cannot challenge the transfer bv the sous.) 
1935 Oudh 437 (440) [AIR V 22] : ll‘ Luck 376 
(DB). 

1935 Lah 821 (822) [AIR V 22] (DIB. (Property 
purchased in name of ore partner who deals 
with it as absolute owner — Transferee from 
such partner is protected under this section.) 
1935 Lah 410 (412) [AIR V 22]. 

1934 Rarg 313 (315) [AIR V 21] (DB). 

1933 Lah 262 (263) [AIR V 20]. (Some co¬ 
sharers shown as owners in revenue records 
for number of years —Transfer by co-sharer— 
Vendee held stood in shoes of his venders.) 

1933 Rang 361 (363) [AIR V 20] (DIB. 

1924 All 63 (63, 64) [AIR V ll] (DIB. (Exami¬ 
nation of the revenue record constitutes reason¬ 
able enquiry.) 

1924 All 384 (387) [AIR V 11] : 46 All 377 (DB). 
1923 All 583(584) [AIR V 10' : 45 All 520 (DB). 
1923 Cal 240 (245) [AIR V 10] (I)B 1 . 

1923 Nag 15 (16) [AIR V 10]. (Ostensible owner’s 
title deeds complete in themselves — No search 
in registration — Transferee takes reasonable 
care if he only examines the deeds.) 

1918 Pat 79 (82) [AIR V 5] (DB). 

1917 Cal 655 (656) [AIR V 4] (DB). (Mortgagee 
enquired and found the transferor’s name en¬ 
tered into landlord’s register with the consent 
of the real owner.) 

1916 Oudh 319 (319, 320) [AIR V 3l. 

1914 Low Bur 42 (43) [AIR V l]* 

(’09) 1 Ind Cas 525 (528) (DB) (Cal). 


(3903) ILR 27 Bom 103 (109, .110). (Estate 
taken by bona fide purchaser for value from a 
person holding legal estate only — Defect not 
ascertainable by reasonable diligence — Trans¬ 
feree gets complete title.) 

(’78) 1 Cal L R 466 (469) (DB). 

Section 41 — Note 24 

1. (’63) ILR (1963) 13 Raj 377 (383). 

1962 Pat 392 (394) [AIR V 49 C 104] : 42 Pat 
579 (DB). 

1961 Pat 314 (317) [AIR V 48 C 94]. (Question 
of applicability of S. 41 should be specifically 
pleaded and strictly proved.) 

1959 Cal 69 (70) [AIR V 46 C 16] (DP). 'The 
decision cf a plea of protection under S. 41 
depends on several questions of fact each of 
which requires careful examination. Such a 
plea should be clearly taken in the pleading 
and put in issue between the parties. 1 
1955 Pat 189 (192) [AIR V 42 C 43'. 

(’49) 28 Pat 542 ^550) iDB 
f 1941 Pesh 59 (60) [AIR V 28] (DIB. (If the 
plea is taken in trial Court, that Court can 
apply this section even though a specific issue 
on the point was omitted to have been framed 
by that Court and if substantial justice had 
been done such a technical omission will not 
be fatal to the suit.) 

[See also 1963 S C 1917 (1919) ("AIR V 53 
C 276]: 1963 Supp 1 SCR 55. "v Bona fide 
purchase in good faith—Finding not based on 
evidence—Impact of S. 41, T. P. Act also not 
considered by lower appellate C ourt—Finding 
cannot bind the High Court in second appeal.)] 

2 . (’63) ILR (1963) 13 Raj 377 (383b 

1962 Pat 392 (394) [AIR V 49 C 104] : 42 Pat 
579 (DB). (The reason is obvious. Unless a party 
pleads facts to make out a case under this 
section, the other party is taken by surprise, 
inasmuch as he is unable to adduce any evi¬ 
dence to demolish such a plea.) 

1959 Cal 69 (70) [AIR V 46 C 16]. 

(’41) 45 Cal \Y N 735 (738). 

1940 Pat 620 (621) [AIR V 27] (DB . 

1931 Bom 227 (227) [AIR V 18] (DB). 

1929 Pat 305 (307) [AIR V 16] i DB). (Pica 
taken in the lower Court but abandoned in 
the lower appellate Court—It cannot be taken 
again in the second appeal.) 

1928 Nag 308 (313) [AIR V 15]. 

1917 Mad 926 (928) [AIR V 4] (DB). 

Q05) 28 Mad 122 (123) (DB). 

3 . 1949 Assam 17 (18) [AIR V 36 C 12 : ILR 
(1949) 1 Assam 1 (DB). 

(’36) 38 Pun Law Bep 90 (91). 

4 . 1940 Lab 252 (253) [AIR V 27]. 
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the rights of one of two innocent parties must be sacrifice 1, it is entitled to consider 
whether anything in the conduct of the party who comes to Court and asks for relief 
debars him from asserting his rights.(5) The fact that a plea under this section has 
been found against in a former litigation with certain vendees from the same osten¬ 
sible owner is no bar to the raising of the plea by other vendees in a subsequent 

litigation. (G) 

"Where a party takes a plea of estoppel it is not necessary to detail in the 
pleadings all the ingredients of S. 41 as such. It is enough if he relies on a general 
law of estoppel and the facts pleaded by him satisfy S. 41.(7) 

24a. Transferee’s title to be considered with reference to date of trans¬ 
fer. - The title of the transferee who is protected under this section has to be considered 
with reference to the date of transfer. Thus, where the real owner is a co¬ 
parcener in a joint Hindu family and his share is transferred by the ostensible 
•owner, the transferee becomes entitled to the share of the real owner at the date 
of transfer irrespective of its decrease or increase by any subsequent birth or death in 
the family.(l) 

25. Burden of proof. — In cases falling under S. 115 of the Evidence Act, 
where a person has intentionally induced another to act, the onus is on the person so 
inducing, to show that the other person knew the truth and therefore cannot rely upon 
the plea of estoppel. But in cases falling under this section where there is no inten. 
iional inducement by the person interested in the property, to the transferee of such 
property, the law, as has been seen in Note 2, is more favourable to the person 
interested, and the onus is cast upon the transferee to show that he acted in good 
faith after taking reasonable care.(l) Where the transferee has let in his evidence as 
to his having acted in good faith after taking reasonable care, the onus w r ill shift to 
the real owner to show that the transferee had notice of the defect in the transferor’s 
title or of circumstances which if prosecuted would have led to a discovery of such 


S. (TO) 7 Ind Cas 442 (445) (DB) (All), 
t (’95) 17 All 280 (281). 

©. 1944 All 42 (50) [AIR V 31] (DB). 

7 . (’42) 1942 Nag L Jour 405 (400). 

Section 4l Note 24a 

1. 1943 Mad 459 (464) [AIR V 30]. 

Section 41 Note 25 

1. (’83) 13 Cal L R 280 (282) (PC). 1965 
SC 295 (299) [AIR V 52 C 53 ] : (1964) 

6 S C It 192. (One co-sharer put in management 
of common property —Property entered into his 
name in revenue record — Transferee from him 
has to prove that he was ostensible owner with 
consent of his co-sharers and that he took 
ivasonal.de care to ascertain his title.) 

1963 S C 1917 11919; [A 1 R V 50 C 276] : (1963) 
Supp 1 SCR 55. 

196.5 Mad 432 (438' [AIR V 52 C 154] (DB). 

(’63) 1 lilt 1963) 13 Raj 377 (383). 

1962 Punj 46 (47) [Allt V 49 C 12]. 

1956 Assam 154(156) [Allt V 43 C 44]. 

1952 Nag 106 v 108) [AIR V 39] : iLlt (1953) Nag 
684. 


1948 Mad 320(323) 
194 4 Mad 237 (238) 


AIR V 35 C 158 
[AIRY 31]. (A 


(DB). 

lenee must 


show in the first instance that owner has held 


out some other person as ostensible owner of 
property.) 

1941 Cal 318 (319) [AIR V 28]. 

1934 Lab 658 (659) [AIR V 21], 

1934 Oudli 165 (167) [AIR V 21] : 9 Luck 571. 
1934 Pat 67 (68) [AIR V 21]. 

1930 All 847 (848) [A I It V 17] : 52 All 248 
(DB). 


1929 Cal 636 (638) [AIR V 16] (DB). 

1929 All 737 (739- [AIR V 16'. 

1927 Nag 41 (42) [AIR V 14]. 

1923 Nag 15 (16) [AIR V 10]. 

(’72) ISSuth W It 151 (151) (DB). 

[See 1944 All 42 (54) [AIR V 31] (DB). (“It is 
for the party relying on S. 115, Evidence Act 
or S. 41, Transfer of Property Act, to establish 
the facts which according to him enable him 
to the benefit of the rules laid down in those 
sections.”)] 

[.S><> aho (*03) 5 Bom L R 991 (993). 

1914 Mad 470 (471) [AIR V l]: 38 Mad 783. 
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defect.(2) It is, however, necessary that the existence of circumstances must not be- 
asserted generally but some circumstances must be specifically pointed out as tha 
starting point of an enquiry which might have led to the discovery of the real owner’s 

title.(3) 

In the undermentioned case,(4) however, it was held that the burden of proof 
that the transferee had acted in good faith after taking reasonable care, lay on the 
real owner and not on the transferee. The High Court of Madras also has taken a 
similar view in the case noted below,(5) resting it on the observations of their Lord, 
ships of the Privy Council in Ramcoomars case.( 6) Section 41, was, however, not 
referred to. It is submitted that this view is not correct. Their Lordships of the Privy 
Council in Ramcoomars case[l) observed that when “a third person purchases the 
property for value from the apparent owner in the belief that he is the real owner” the 
real owner cannot recover on hi3 secret title unless he can show he had direct or 
constructive notice or that there existed circumstances which ought to have put him 
upon an enquiry -which, if prosecuted, would have led to a discovery of it. Their Lord- 
ships were clearly referring to a stage -where after the transferee had shown that he 
purchased the property in the belief that the transferor was the real owner, the onus- 
shifted to the real owner. In the first instance the onus would be on the transferee to 
show that he believed that the transferor was the real owner, and it is this aspect that 
is found in the requirement under this section that the transferee acted in good faith 
after taking reasonable care. The position is made very clear by Patanjali Sastri J. in 

a decision of the Madras High Court.(S) 


42. Where a person transfers any immoveable property, reserving 
Transfer by person power to revoke the transfer, and subsequently transfers 
having authority to the property for consideration to another transferee, such 

revoke former transfer, transfer operates in favour of such transferee (subject to 

any condition attached to the exercise of the power) as a revocation of the 
former transfer to the extent of the power. 


Illustration . 

A lets a bouse to B, and reserves power to revoke the lease if, in the opinion of a specified 
surveyor, B should make a £> of B'/leaL 

to its value. 

1 Scope of the section— A transfer of property under which title is intended 
to pass cannot, as a general rule, be revoked by the transferor. Thus, a person who 
has^executed a sale of his pr operty cannot re.call the deed on t he gronn,, that e 


2 1950 Orissa 143 (145) [AIR V 37 C 23]. 
1948 Mad 320 (323) [AIR V 35 C 158] (DB). 

1944 All 42 (58) [AIR V 31]. 

1944 Mad 237 (238) [AIR V 31]. 

1940 Rang 184 (186) [AIR V 27]. 

1931 Oudh 419 (421) [AIR V 18] (DB). 

1929 Cal 636 (638) [AIR V 16] (DB). 

[See also 1922 Nag 226 (226) [AIR V 9].] 

3 >£(’72) Ind App Sup Vol 40 (45) (PC). 
1952 Orissa 75 (80) [AIR V 39] (DB). 


1937 Pat 353 (355) (AIR V 24]. 

1932 Cal 167 (1691 [AIR V 19] : 58 Cal 1371. 
1929 Cal 83 ^86) [AIR V 16] (DB!. 
f 1926 Cal 916,918) [AIR V 13 ] (DB'. 

* 1923 Cal 240 (245) [AIR V 10] (DB). 

4. (’02) 1 Low Bur Rul 160 (161) (DB . 

5 . 1917 Mad 775 (780) [AIR V 4] 

6 . (’72) Ind App Sup Vo 40 (43, 44 i P - • 

7 . (’72) Ind App Sup Vo 40 (43, 44 C • 

S 1948 Mad 320(323) [AIR V 35 C lo3j,DB), 
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intended the deed to be operative only in the event of the transferee outliving 
him.(l) 


The general rule is, however, subject to certain exceptions. A gift can be revoked 
in any of the cases (save want or failure of consideration) in which if it were a con¬ 
tract, it might be rescinded.(2) Every transfer of property can be revoked, if the trans¬ 
feror has reserved a power to revoke it. In the case of transfers for consideration , the 
power of revocation reserved may be either at the will or pleasure of the transferor, or 
may be subject to a condition. In the case of a gift such power must be subject to a 
condition not depending upon the will of the donor. A power to revoke a gift depend 
ing on the will of the donor renders the gift itself void, so that there is no transfer of 
property at all in such a case.(3) 

This section provides that where a power of revocation has validly been reserved 
in a transfer of property, a subsequent transfer for consideration operates, subject to 
any condition attached to the exercise of the power, as an exercise of the power -o 
reserved. It is based on certain provisions of the English Statute, 27 Eliz., C. 4 which 
before the passing of this Act were applicable to presidency towns in India, but which 
have been now repealed by this Act. They were to the following effect : 


“If any person or persons ...... shall make any conveyance , (jift, etc.with any 

clause, provision, article or condition of revocation.at his or their will or pleasure of 

such conveyance, etc., and after such conveyance, etc., so made or had, shall or do bargain 
sell, demise, etc., the same lands, etc., to any person.for money or other good consi¬ 
deration .that then the said former conveyance, assurance, gift, etc., . . shall b' 

deemed, taken and adjudged to be void, frustrate and of none effect, by virtue and force of th‘- 
present Act.” s 


The distinction between the provisions of the said statute and the provisions nf 
this Act is as follows : 

(1) A clause of revocation under the statute must depend only on the will or 

pleasure of the transferor, whereas under the present section the exercise 
of the power may be made subject to a condition. 

(2) The statute applied to gifts also in which there was a power to revoke 

at pleasure. Under this Act such a reservation would render the rrift 
itself void. (See Section 126). g 

The section applies to all transfers of property reserving a power of revocation 

including gifts provided in the latter case, the power of revocation does not depend 

upon the mere will or pleasure of the donor. So that a gift, reserving a power of 

revocation on the happening of a contingency, will under the provisions of this section 

be revoked by the donor subsequently transferring the property for consideration In 

the undermentioned case,(4) however, it was held by the Lower Burma Chief Court 

that an exercise of the power of revocation cannot be inferred from the mere fact that 

the donor conveyed the property to a stranger. It is not clear whether, at the date of 
tii6 decision, tins section wtts extended to Lower IBurmo, 


Section 42 

1. (’09) 32 Mad 325 (326) (DB). (If the parties 
intended title to pass, the fact that no con¬ 
sideration was paid, does not prevent title from 
passing.) 

2 . See Section 126. 


— Note 1 


- V 


liurRu, fST (A l,r 86 (87) [A 1 B v 2] : 8 Low 

held nVn (An CXp , ress act of evocation was 

Held to bo necessary.) 

Also see S. 126, Note* 15. 
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43. Where a person a[fraudulently or] erroneously represents that 

Transfer by unauthorized he is authorized to transfer certain immoveable pro¬ 
person who subsequently perty, and professes to transfer such property for 
acquires interest in pro- consideration, such transfer shall, at the option of 
perty transferred. the transferee, operate on any interest which the 

transferor may acquire in such property at any time during which the con¬ 
tract of transfer subsists. 

Nothing in this section shall impair the right of transferees in good 
faith for consideration without notice of the existence of the said option. 

Illustration. 


A, a Hindu who lias separated from liis father B , sells to C three fields, A”, 1 and Z } repre¬ 
senting that .4 is authorized to transfer the same. Of these fields Z does not belong to At it 
having been retained by £ on the partition; but on B's dying A as heir obtains £. C, not having 
rescinded the contract of sale, may require .4 to deliver Z to hiirn 
a. Inserted by the Transfer of Property (Amendment) Act, 1929 (XX of 1929), S. 13. 

Synopsis 


1. Legislative changes. [Omitted.] 

2. Scope oi the section. 

3. Distinction between this section and S. 18, 

Specific Relief Act, 1877. 

4. Section presupposes valid contract to 
transfer. 

5. Transfer must be for consideration. 

6. Illustration and S. 6(a). See Note 7 cn 
Section 6. 

7. “Fraudulently or erroneously represents . 


8. “At the option of the transferee.” 

9. “On any interest which the transferor may 
acquire.” 

10. Transfer by person having partial interest 

in property, who subsequently acquires 
larger interest. 

11. “At any time during which the contract of 
transfer subsists.” 

12. “Transfer” and “transferee.” 

13. Second paragraph. 


1. Legislative changes.- (Omitted.) 


9 Scooe of the section. — This section, considering its scope on its terms, 
2 ‘ , COP 1 Q „ npraon transfers property to which he has no title, on a 
clearly applies 1 t and transferable interest therein, and acting on 

representation that he a takes a tranafer for consideration. When these 

that representation t transferee subsequently acquires the property the 

conditions are satisfied transfer has not in the meantime been thrown 

transferee becomes entitled an exception j n favour of transferees for 

up or cancelled and is subsis »• o{ tfae rjghts un der the prior transfer, 

consideration in good ai 1 absolute in its operation and applies 

B„« .,»rtPrincip.. 
to all transfers which fulb English Common law doctrine of 

££ *» *“ *“ - 

done which ought to he done, (la)_ 


Section 43 Note 2 

1962 SC S47 (850'' .A 1 R ^ 49 C 119 
Vq^ SupP (2^ S C R 554. tHence it applies 
1 Jllv to a case where the defect in title o. 
the transferor arises by reason of his interest in 
the property being that of an expectant heir as 
i would where the defect arises by reason of the 
transferor having no interest at all in the pro- 


Z^ZaIR 1953 Mad 637 .FT . Affirmed: Held 
that AIR 1933 Mad 795 was rightly overruled 

bv that case.' ^ . TTr) 

la 1956 All 225 1228) [A I R V 43 C 98; : IB 
(19561 1 All 313(FB). (Held overru cd bj A» 
1962 S C 847 on another point In AIR 14bo All 

1953 Bom 101 (103) [AIR V 40 C 33;. 
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Estoppel by deed. 

Where in a deed made between parties an l verified by their seals, there is a 
statement of fact, an estoppel under the English Common law results and is called 
‘‘estoppel by deed.”(l) The statement admits of no contradictory proof, but it i3 
necessary that the averment should be certain, precise and unambiguous and not 
implied.(2) Where a person makes a grant by deed of property to which he has no 
title at the time, and avers therein that he has title to it and subsequently acquires a 
•title to it, the interest so acquired is said to ‘‘feed the estoppel” and the grant then 
takes effect in interest without any further act being necessary to be done by the 
grantor.(8) The grantor and his privies including purchasers for value without notice, 
will be estopped from saying that he had no interest at the time of the grant.(4) 

E juity treats that as done which ought to be done. 


A transfer of what is not in existence will, in England, be treated as a contract 
to transfer the property which is to come into existence in the future. When it does 
come into existence, equity, treating that as done which ought to he done, fastens upon 
the property and then the contract to transfer will become a completed transfer(5) 
inasmuch as, in equity, a contract to transfer property in existence will create an 
■equitable interest in the property itself.(0) But equity will not apply this principle 
against subsequent transferees for value without notice.(7) In Ilolroi/d v. Marshall(Q) 
Lord Westbury observed as follows : 

“It is quite true that a deed which professes to convey property which is not in existence 
at the time is as a conveyance void at law, simply because there is nothing to convey. So in 
equity a contract which engages to transfer property, which is not in existence, cannot operate 
as an immediate alienation merely because there is nothing to transfer. Put if a vendor or 


1. Hahbury, Laws of England, Vol. 13, P. 3*23. 

2 . Halsbury: Laws of England, Vol. 13, Page 
366. 

5196*2 Ker 313 (317) [AIR V 49 C 89] : ILK (1962) 
2 Ker 130 <FB). 

1956 All 225 (226) [AIR V 43 C 98] : ILR (1956) 

1 All 313 i’FB). (Held overruled by AIR 1962 
S C 847 in AIR 1965 All 504.) 

<’53) 1953 BLJ R 227 (229). 

<18781 10 Ch D 15 (24): 27 W R (Eng) 210, 
General Finance, Mortgage and Discount Co. v. 
Liberator, Permanent Building Society. 

3 . Halsbury, Laws of England, Vol. 13, Page 
374. 

1947 P C 99 (104) [A I R V 34 C 29] : ILR (1947) 
Kar (PC' 203: ILR (1947) Lali 399. (Sale by part 
owner on representation as sole owner — Sub¬ 
sequent acquisition of share by vendor —Vendee 
could claim such share by virtue of the Evi¬ 
dence Act, S. 115.) 

1920 P C 216 i218) [AIR V 7]. 

1965 All 504 (508) [AIR V 52 C 140]. (Professed 
transfer of Bhuinidari interest though transferor 
in fact possessed only the non-transferable 
interest of S.rdar at the time — Transferor sub¬ 
sequently acquiring Bhuinidari interest—That 
interest will be deemed to have passed under 
the transfer.) 

1964 Him Pra 19 (26) [AIR V 51 C 9]. 

1963 All 599 (G01) [AIR V 50 C 175].' 

1962 Ker 313 (316) [AIR V 49 C 89] : ILR (1962) 

2 Ker 130 (FB). 


1960 Andh Pra 592 (597» [AIR V 47 C I9l' (DB) 

1956 All 225 (2*28) [AIR V 43 C 98] : ILR (1956) 
1 All 313 (F13). (Held overruled by AIR 196*2 
S C 847 on another point in AIR 1965 All 504.) 

(’53) 1953 B L ,T R 227 (229). 

1952 Nag 29 (30) [A I R V 39] : ILR (1952) Nag 
629. 

1951 Pat 315 (316) [AIR V 33 C 69] (DB). 

1923 Cal 535 (536) [AIR V 10] (DB). 

4 . Halsbury, Laws cf England, Vol. 13, Pa< r e 
368. 

[S<c (1915) 84LJKB 462 (472) : (1915) 1 K B 
400 (415), Poulton v. Moore.] 

5. See Section 5 Note 7 and S. P, Note 3. 

1965 All 504 (508) [AIR V 52 C 140]. (Professed 
transfer of Bhumidar interest by person having 
only the non-transferable interest of a Sirdar — 
Subsequent acquisition of Bhumidar interest bv 
him — That interest will be deemed to have 
passed to the transferee under the transfer ) 

1960 Cal 609 (616) [AIR V 47 C 167] (DB). 

1951 Pat 315 (316) [AIR V 38 C 69] [DB). 

1925 Oudh 120 (124) [A I R V 12] : 27 Oudh Cas 
175 (DB). (Relief for recovery of property on 
such contract is not a relief for specific perfor¬ 
mance.) 

(’07) 29 All 163 (.164) (DB). 

6 Sec Notes on Section 54. 

7. See Snell, Principles of Equity, Hth Edn , 
Page 41. 

S. (1S60-62) 138 R R 108 (112) : 10 H L C 191. 


4. T. P. 40. 
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mortgagor agrees to sell or mortgage property, real or personal, of which he is not possessed atr 
the time, and he receives the consideration for the contract, and afterwards becomes possessed 
of property answering the description in the contract, there is no doubt that a Court of equity 
would compel him to perform the contract, and that the contract would, in equity, transfer the- 
beneficial interest to the mortgagee or purchaser immediately on the property being acquired.” 

The view was re affirmed by the House of Lords in Tailby v. Official Receiver (9); 
where Lord Macnaghten said : 

“Long before Holroyd v. Marshnll(lO) was determined, it was well settled that an assign¬ 
ment of future property for value operates in equity by way of agreement, binding the 

conscience of the assignor, and so binding the property from the moment when the contract 
becomes capable of being performed, on the principle that equity considers as done that which 
ought to be dune, and in accordance with the maxim which Lord Thurlow said lie took to be- 
unlversal,‘that whenever persons agree concerning any particular subject, that, in a Court of: 
equity, as against the party himself, and any claiming under him, voluntarily or with notice, 
raises a trust’ : Legard v. 1 lodges. ”(11) 

The Common law doctrine of estoppel by deed with its technicalities has been 
held not to be applicable as such to this country.(12) A recital in a document i n this 
country may be evidence against the person making it but does not work any estoppel, 
except where the provisions of S. 115 of the Evidence Act apply. The estoppel laid 
down by this section is not a rule of evidence preventing a party from alleging and 
proving the truth of facts but it is a kind of estoppel which affects legal relatiqns.(12a)> 

Nor is the doctrine that a contract to transfer creates an equitable interest in 
the property in favour of the transferee, applicable in this country,(13) although the- 
equitable principle that a Court of equity will compel a party, who has contracted to 
transfer what is not in existence, to perform his promise if he subsequently acquires it., 
is recognised in this country and finds expression in S. 18 of the Specific Relief Act,. 
1877 .( 1 3a) (Now S. 13 of the Specific Relief Act, 1963.) 

In so far as the subsequently acquired property passes to the transferee without 
mu, further act being done by the transferor, this section may be said to reproduce the 
Common law doctrine of “feeding the estoppel.”! 14) But in so far as . it does not 


Common_ 

9 (1888) 37 w R (Eng 1 513 (516, 517, 518) : 58 
L JQB 75. (Overruling Belding v. Read, <,1865) 

13 LT 66.) 

IO. (1860-6-2) 138 RR 108 (112): 10 H L C 

191. 

1 1. (1789) 1 Ves Jun 478. 

1 2 (’80) 6 Cal L R 5l>8 (532, 533) (PC) 

1955 All 288 (291) [AIR V 42 C 85, : I L R (195o) 

1 All 587 (FB . 

M864^ 2 Mad H C R 1/4 (1/5) (BB . 

[See however 1917 Cal 432 (434) [A I R V 4] 
(DB) (The observation tbat the Indian Couits 
have been applying the English doctrine of feed¬ 
ing the estoppel does not appear to be correct. 

12a. 1962 Ker 313 (317) [AIR V 49 C 89] : ILR 
/1 ofw ) o Ker 130 (FB). 

1964 Mad 122 (126) [AIR V 51 C 37]: ILR (1964) 1 
Mad 85 (DB). (While estoppel in this section 
has the effect of transferring the property the 
moment transferor obtains it the rule in S. llo. 
Evidence Act merely precludes the denial ot 
the truth of his representation by the trans¬ 
feror ) 

1 3. See Notes on Section 54. 

13a. 1955 Mys 8 (1C .AIR V 42 C 5_ : I L R 
(,195b) Mys 1. (Rule in the section is only an 


extension of the law of specific performance of. 
contracts.) 

14. (’64) ILR (1964) 2 All 191 (285) (DB). 

1964 Him Pra 19 (26) [AIR V 51 C 9j. 

1963 All 599 (601) [AIR V 50 C 175]. 

1962 Cal 12 (16) [AIR V 49 C 5] : I L R (1961) 2* 

Cal 558 (DB). , _ v 

1962 Ker 313 (316) [AIR V 49 C 89,: ILR (1962) 

2 Ker 130 (DB). 

1956 All 225 (229) [AIR V 43 C 98, : ILR (1956) 

1 All 313 (FB). (Held overruled on another 
point by AIR 1962 SC 847 in AIR 1965 All 504.). 
1955 All"288 (291) [AIR V 42 C 85J: ILR (1955) 1 
All 587 (FB). 

(’53) 1953 B L Jour 227 (229). 

1934 Bang 51 (58) [AIR V 21]. 

[See also 1921 P C 13S (i41) [AIR \ 8,. 

‘ 1921 P C 112 (118) [AIR V 8] : 48 Cal 1 : 47 

Ind App 239. 

(’62) 1962 All L Jour 53 (55) (DB>. Sale 

in auction of insolvent’s property th¬ 
ou t leave of Court - Property purchased by 
creditor decree-holder himself Cc.rt ha3 
power to validate sale by subsequent order 
Receiver reporting to Court to accept sale 

Court ordering tbat sale may be con ^“ e ^ •’ 
purchaser paid a certain sum - Amount paid" 
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operate against bona fide transferees for consideration it is dissimilar to the Common 
law doctrine.(14a) In so far, again, as it purports to transfer the property to the 
transferee without further conveyance it is similar to the equitable doctrine that a 
transfer of property not in existence creates an equitable interest therein in the trans¬ 
feree when it is subsequently acquired.(15) But in sc far as the transfer takes place 
only at the option of the transferee and not immediately on such sabsequent acquisition, 
it differs from the equitable doctrine.(15a) 

The section has been treated in some cases(lG) as branch of the law of estoppel 
by reason of the fact that an erroneous representation is a necessary element that 
must be established before the section can apply. In the undermentioned case(17J 
Mookerjee, J., stated that the foundation of the doctrine stated in Ilolroyd v. 
Marshall(l8) is traceable to two sources : one that equity treats that as done which 
ought to be done, and the other, estoppel the principle of which is explained in S. 4y. 
It is submitted that the section is based neither purely on the doctrine- of estoppel nor 
purely on the equitable doctrine, but as has been seen already, partly on both. 

A charge is not a case of transfer of interest in immovable property and this 
section will not apply to a case of charge for earnest money paid for purchase of 
immovable property to which the vendor lias no title.(19) 


3. Distinction between this section and Section 18, Specific Relief 
Act, 1877. —As has been seen in Note 2, this section and S. 18 of the Specific Relief 
Act, 1877, may be traced to the same principle of equity, namely, that equitv will 
compel a party who has contracted to transfer what is not in existence to perform 
his promise if he subsequently acquires it. The main differences, however, between 
them are as follows : 


(la) It is an essential condition for the application of this section that there 
should be a fraudulent or erroneous representation on the part of the 
transferor that he is authorised to tiansfer the property; under S. 18 of 
the Specilic Relief Act, 1877 this is not necessary.(laa) 


by auction-purchaser utilised by receiver fcr 
payment to creditor of insolvent —Effect of the 
order of Court was to validate the sale by 
ratification—Subsequent acceptance of the sale 
by the receiver by his act amounted to feeding 
the estoppel, a principle recognised by this 
section.)J 

14a. 1956 All 225 (229) [AIR V -13 C 98] : I L R 
(19 o 6) 1 All 313 (FR). (Held Overruled by AIR 
1962 S C 847 on another point in AIR 1965 All 
504 . 

(’55) ILR (1955) Nag 204 1207) (DR). 

15. 1923 Cal 535 (536) [AIR V 10' (DR). 

1919 Pat 68 (69) [AIR V a]. 

1 5a 19*7 Her 58 (59) [A I It V 54 C 18] : ILR 
(1966) 2 Kcr 221 (DR). 

1962 Kcr 313 (318) [AIR V 43 C 89] : ILR (1962) 
‘2 Kcr 130 (FR). (On exercising the option the 
interest passes without further conveyance.) 

19 /n A11 ( -" 9) t Am v 43 c 9 *] : ILR (1956' l 

All 313 (FR). (Held in AIR 1965 All 504 that 
this case stands overruled by AIR 1962 8 C 84 7 
on another point.) 

(’55) ILlt 0955) Nag 204 (207) (DR). 


h I 5 ™ 592 (597) [AIR V 47 C 191' (DB) 
*29(31) [AIR V 39]: I L R (1952) Nag 


1 B.fl9l7 Nag 215 (225, 231) [AIR V 4 ' • 13 \ a£? 
L n 130 (FB) (Per Stanyon, A.J.C.-Miua® 

A. J. C., contra.) 

1960 Andli 
1952 Nag 
629. 

!929 Oudh 185 (187) [A I R V 16] : 4 Luck 622 

1919 Mad 121 (123) [AIR V 6] (DR). 

17. (’07) 7 Cal L Jour 387 (393) (DR). 

18. (1860-62) 138 It R 108 (112) : 10 H L C 191. 

19. 1962 Cal 12 (16) [AIR V 49 C 5]: ILR (1961) 

2 Cal 558 (DR). (Doctrine of feeding the estoppel 

is based on the doctrine of feeding a grant 

which must be of an interest in immoveable 
property.) L 

Section 4 1 — Note 3 

laa. 1967 Rom 267 (269) [AIR V 45 C 57 1 • Tr n 

19 (ffsrrqf (Impliedly overruled by A i'r 
1 Jb-l SC, 1 <89 on another point.) 

1959 Orissa P 9 (171) [A I It V 46 C 49' • IT Tt 

in ° D UUOtilC ’ r I>0iQt 
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(1) Section T8 of the Spocific Relief Act applies only where the matter is 

still in the stage of contract . It does not apply where an actual transfer 
has been made of property not in existence.(la) 

It has however been held by the undermentioned Full Bench case of the Madras 
High Court that where a person having no title to movable property 
sells or plodges it to a bona f ide purchaser or pledgee, the subsequently 
acquired title by the former enures to the benefit of the latter, lb) 

(2) Section 18 of the Specific Relief Act applies to contracts to transfer both 

movable as well as immovable property , while this section is limited in its 
operation to transfers of immovable property. 

(8) Section 18 of the Specific Relief Act is limited to contracts to sell or let 
property and not to other kinds of transfers such as mortgages. The 
reason is that there can be no specific performance of a contract to 
borrow’ money.(1) This section, on the other hand, applies to all kinds 
of transfers for consideration such as exchanges (2) and mortgages(3) 
But neither this section nor S. 18, Specific Relief Act, applies to the 
case of a charge for the earnest money paid for the purchase of property 
to which the vendor has no title.(4) 

The Specific Relief Act, 1877, has now been repealed by the Specific Relief 
Act, (42 of 1968) and S. 18 (a) of the latter Act which corresponds to 
S. 18 (a) of the former Act, deals specifically with the contract to sell or 
lease immovable property only and is confined to the acquiring of interest 
subsequent to the contract and not after the sale or lease. 


4. Section presupposes valid contract to transfer. - As lias been seen in 
Note 2, the doctrine of equity on which this section is based rests upon the principle that 
a transfer of non.existent property is regarded as a contract to transfer such property 
w hich is enforceable on the subsequent acquisition thereof. This involves that the 
contract should be a valid one enforceable by law\(la) The words ‘‘during which the 


contract of transfer subsists” used in the last portion of the first paragraph show that 
the transfer must have resulted from a “contract” which as defined in the Contract 
Act 1872, means an ‘agreement enforceable by law*.” 


la 1964 SC 1789(1791, 1792) [AIR V 51 C 249]: 
1984 (7) S C R -'■'58. (aIR 1959 Orissa 169^ Rever¬ 
sed —Tbc decision in AIR 1967 Bom 267 which 
relies on the Orissa case is no longer good 

law.) 

lb. 1924 Mad 436 (442) [AIR Y 11] : 46 Mad 852 
(FB). On the principle of feeding the title or 

forwarding title.) 

1 1959 Orissa 169 (171) [AIR \ 46 C 49] : ILR 
(1959) Cut 81 V DB). (Reversed on another point 

in AIR 1964 S C 1789.) 

1920 Lah 74 (78) [AIR V 7, (DB). 


section applies even if the interest is devolved 
on the transferor after the mortgage-decree.) 

(’81) 3 All 805 (808) (DB). 

(’79) 4 Bom 34 (36) (DB). 

4 . 1962 Cal 12 (16) [AIR V 49 C 5] : ILR (1961) 
2 Cal 558 (DB). (This section does not apply be¬ 
cause the case is not one of sale or conveyance. 
S. 18, Specific Relief Act dees not apply because 
it is a case of no title and not a case of sale by 
a person with an “imperfect title”.) 

Section 43 — Note 4 


2 1921 Cal 748 (749) [AIR V 3] (DB). 

3 . (’03) 26 All 82 (86) (FB). (If the transferor 

acquires the interest in a benami transaction 
the principle applies.) 

1931 Nag 51 (54) [AIR V 18] : 27 Nag L R 199. 
1915 Mad 972 (974) [AIR V 2] (DB). 

1919 Cal 1024 (1025) [AIR V 6j (DB). 

8) 1908 All W N 155 (156). (Principle cf the 
’0 7 


la. 1962 Ker 3L3 (317) [AIR V 49 C 89] : I LB 
(1962) 2 Ker 130 (FB). (Transfer forbidden by 

law.) 

1960 Cal 609 (616) [AIR V 47 C 167] (DB). 

(’54) ILR (1954) Mad 537 (565) ^DL). 

1925 Oadh 120 (124) [AIE V 12] : 27 Oudh Cas 
175 (DB). 
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It follows that where the transferor is a person incompetent to contract the 
transferee cannot get the benefit of this section. (lb) Thus, a transferee from a minor 
cannot rely on this section.(1) It has been held in the undermentioned case(2) that a 
judgment-debtor, a decree passed against whom has been transferred to the Collector 
for execution and to whom para. 11, Sch. Ill of the Code of Civil Procedure, 1908, 
(Since repealed by Act 66 of 1956) applies, is a person incompetent to contract to the 
extent stated in the said paragraph, and that a transfer made by him in contravention 
thereof is not capable of being made good under this section. But a person who is 
adjudicated an insolvent, does not thereby become incompetent to contract, and, 
consequently, transferee from him of property which has vested in the Court or Official 
Receiver is entitled under this section to get the property, if the insolvent gets back 
the property after his discharge.(3) 

The section will not also apply where the contract implied in the transfer is 
void for some other reason than the incompetency of the parties to contract, e/j., where 
a transfer is fora consideration which is forbidden by law or is of such a nature which 
if permitted, would defeat the provisions of any law.(-l) See also the undermentioned 


1924 Oudh 209 (216) [AIR V 11J (DB). (A 
contract which is ab initio void cannot bo 
validated by S. 13.) 

lb. 1962 S C 847 (S51) [AIR V 49 C 119] : 1962 
Supp (2) S V K 55 L (Section 43 deals with 
transfers failing for want of title and not want 
of capacity in transferor — Allirniiug AIR 1953 
Mad 637 held that AIR 1933 Mad 795 was 
rightly overruled by that decision on another 
point.) 

1954 All 452 (453) [AIR V 41 C 188]. 

1. 1937 All 610 (618) r AI It V 2 4] : 1 L R (1937) 
All 860 (FB). 

[See also 1918 P C 168 (169) [AIR V 3" 1 46 Cal 
‘ 183 : 45 lnd App 219 : 14 Nag L R 181. (36 
Bom 510, Overruled.)] 

2. 1917 Nag 215 (228) | AIR V 4]: 13 Nag L R 
130 (FB). 

3. 1954 .'.lad 604 (615) [AIR V 41 C 220] : I L It 
(1951) Mad 80 (FB). (AIR 1933 All 449, Rel. on.) 

1934 Lah 809 (811) [AIR V 21]: 16 hah 392 (DB). 
1933 All 449 (451) I”AIR V 20] : 55 All 503 (DB). 
iSe, a so 1948 Mad 430 (432) [AIR V 35 C 2>)7 j: 
ILR (1948) Mad 872 (DB). (Sale-deed executed 
before insolvency proceedings but regist red 
during pendency of such proceedings —Lven 
assuming that sale took place doing insol¬ 
vency proceedings, the sale was binding as 
between the parties—There is no statutory 
prohibition against sale of property by insol¬ 
vent after insolvency proceedings have been 
initiated — Vesting of property in Ollicial 
Receivt r is for benefit of creditors and except 
in so far as the transaction affects the rights of 
the creditors it is not invalid.) 

4 ] 1917 Nag 215 (217, 226) [AIR V 4]: 13 
Nag L R 130 iFB). 

1918 Mad 123 ( 126 ) [AIR V 5] : 41 Mad 418 
(FB). (No equities arise out of a transaction 
which ih prohibited by law on grounds of public 
policy.) 

1928 Oudh 34 4 (345 [AIR V 15] : 3 Luck 636 
(LB). (The provisions of S. 43 can have no 


application to a case cf a transfer of property 
which cannot be transferred under the provi¬ 
sions of the law.) 

1928 Oudh 153 (151) 'AIR V 15]. 

1921 Mad 410 (411) [AIR V 8]: 44 Mad 946 (DB). 
(Usufructuary mortgage of unenfranchised 
service inarn is void.) 

1915 Mad 998 (1001) [AIR V 2]: 39 Mad 930 (DB). 
(Alienation of service inani is unlawful.) 

(’08) 30 All 38 (39) (DU). (Mortgage executed by 
a mortgagor who was at the time disqualified 
under S. 8 of the Jhansi Incumbered instates 
Act, 1882, is a contract for an unlawful consi¬ 
deration within meaning of S. 23 of the Con¬ 
tract Act.) 

(’13) 19 lnd Cas 881 (8S2) (DB) (Mad). (Aliena¬ 
tion of service inam land —Alienation forbidden 
bv law.) 

[But see 1967 All 531 (532) [AIR V 54 C 15S] : 
1967 All W R (II C) 198 : 1967 All L J 315 
(DB). (Transfer by Sirdar—Transferors subse¬ 
quently acquiring rights of bhumidhar — Bene¬ 
fit of S. 43 is available to transferee.) 

1965 All 504 (506) [AIR V 53 C 140,. (Incom¬ 
petency arising because of the interest possess¬ 
ed by transferor at the time of professed trans¬ 
fer being one not transferable in law — buch in- 
campctcncy subsequently removed — Applica¬ 
tion of S. 43 does not lead to a conflict between 
S. 43 and S. 6 — AIR 1956 All 225 held 
overruled by AIR 1962 S C 84 7.) 

(’50) ILR (1950) All 311 (315). (Though the 
transfer of a grove standing on occupancy 
holding at the time when the existing law 
barred it as bad it becomes valid in view of 
S. 43 when by a later law the bar is removed.) 
1922 Lah 287 (289) [AIR V 9] : 3 Lah 92 (DB). 
(Grant of land to .1 under Government Tenants 
(Punjab) Act under which transfer of tenancy 
was barred—'Agreement between A and H that 
latter should help to reclaim the land and get 
half share of whatever was got by them — B 
receiving only half share of produce until pro¬ 
prietary rights were added to the grant - Held. 
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cases.(5) 

5. Transfer must be for consideration. — The section applies only to 
transfers for consideration.(1) It does not apply to gifts. This follows from the principle 
underlying the section that a transfer of non.existent property is regarded as a contract 
to transfer which will be enforced on the property coming into existence. There eannot 
he a valid contract to transfer unless it is supported by consideration. Where, therefore, 
a reversioner has joined in the execution of a gift deed executed by a Hindu widow, 
the face that he purports to be one of the donors will not affect his interest under this 
section and he will not be debarred from claiming the property if succession opens in 
his favour.(2) 

6. Illustration and Section 6 (a).—See Note 7 on Section G. 


7. Fraudulently or erroneously represents.” — This is an essential condi¬ 
tion for the application of the section. The transferee who wishes to get the benefit of 
the section must, therefore, show that there was an'erroneous or fraudulent representa¬ 
tion on the part of the transferor that he is authorised to transfer the property X l) 


1j was entitled to half share of the added rights 
the transfer of which was not barred by the 
Act and the fact that those were preceded by 
inalienable tenancy did not fetter his rights.)] 
^See however (’08) IS Mad L Jour 247 (249) 
(Alienation oi service inam land — Subsequent 
enfranchisement—Section 43 applies.)j 

5 . 1967 All 484 (485) [AIR V 54 C 142]. (The 
section provides in effect that an agreement to 
sale property to which the seller has no title 
may be enforced against him in the future if he 
acquires an interest in the property.) 

I960 Cal 009 (616) [AIR V 47 C 167] (DB). 
(Transfer of non-existent property is not pro¬ 
hibited by law and hence S. 43 or its under¬ 
lying principle can be applied for giving effect 
to the same.) 

(’54) ILR \1954) Mad 537 (565) (DB). 

1924 Oudh 209 (21b) [AIR V 11 (DB). (Contract 
purporting to transfer property inalienable 
under law—It cannot be given effect to against 
another property subsequently acquired by 
transferor.) 

1921 Cal 591 (2) (506) [AIR V 8] : 48 Cal 536 
(DB). (Assignment of property expressly render¬ 
ed inalienable by law—S. 43 has no application.) 
1917 Oudh 230 (231, 232) [AIR V 4] : 20 Oudh 
Cas 155. (Mortgage of reversionary interest is 
void under S. 6.(a). Hence, transferee cannot 
claim bencht cf S. 43.) 

(’13) 25 Mad L Jour 635 (636) (DB). (Alienation 
of service inam being void this section cannot 
be invoked.) 

Section 43 — Note 5 

1. 1962 Ker 313 (316) [AIR V 49 C 89] : ILR 
(1962) 2 Ker 130 M'B). (Partition between A 
and B — A taking larger share of property, 
assigning certain other property, representing 
he is the owner, to make up deficiency in B’s 
share— Held, there was transfer for considera¬ 
tion and S. 43 applied.) 

1955 All 288 (290 [(S) AIR V 42 C 85]: ILR 
(1951) 1 All 587 (FB). 


(’64) ILR (1964) 2 All 191 (285) (DB). (Trust 
deed executed without consideration — Section 
does not apply.) 

1959 Orissa 169 (171) [AIR V 46 C 49] : ILR 
(1959)^ Cut 81 (DB). (Reversed in AIR 1964 
S C 1789 on another point.) 

1959 Pat 278 (282) [AIR V 46 C 75] : 37 Pat 
1078 (DB). 

1957 Andh Pra 288 (291) [AIR V 44 C 96]. 

1951 A<sam 20 (23) [AIR V 38 C 87 : ILR (1950) 
2 Assam 1 (DB). 

(’09) 31 All 53 (55) (DB). 

2. 1955 All 288 (291)[(S) AIR V 42 C 85] : ILR 
(1955) 1 All 587 (FB). 

Section 43 — Note 7 

1. (’93) 20 Cal 1 (7) : 19 Ind App 221 (PC). 

1953 Mad 637 (639) [A I R V 40 C 250] : ILR 
(1953) Mad 427 (FB). (Absence of such repre¬ 
sentation —S. 43 will not applv.) 

(’64) 1964-1 Andli W R 300 (305\ 

1963 Pat 277 (282) [AIR V 50 C 79] (DB). 
(Transferee cannot raise it as a new question 
for the first time in Letters Patent appeal.) 

1963 Mad 37 (38, 39) [AIR V 50 C 15]. (There is 
no representation by her as to her title being 
anything more than limited.) 

1963 Pat 375 (380) [AIR Y 50 C 110] (DB). 

(’63) ILR (1933) Cut 146 (152). 

1959 Mad 131 (136) I AIR V 46 C 42] (DB). 

1959 Orissa 169 (171) [AIR V 46 C 49] : ILR 
(1959) Cut 81 (DB). (Reversed on another point 
in AIR 1964 S C 1789.) 

1958 Mad 255 (259; [AIR V 45 C 78]: ILR (1958) 
Mad 354 (DB). 

1957 Andh Pra 288 p290) 'AIR V 44 C 96]. 

(’65) ILR (1955) Cut 163 (168) (DB). (Erroneous 
representation with regard to some other matter 
and not with regard to transferor’s authority 

—Section cannot applv.) 

1951 Assam 20 (23) [AIR V 33 C 87]: ILR (1950) 

2 Assam 1 (DB). 

,’49) 1949 Bur L R (HO 625 (630) DB). 

1946 Mad 107 (108) [AIR V 33 C 63,. 
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The word “representation” in this section must bear the same meaning as it 
(bears under the law of contract (la). It need not be in any particular form. It can be 
by word of mouth or by a document(lb) and may be express or implied.(lc). It may 
be based both on facts and on inferences drawn from documents of title.(2) A recital 
or statement in the document of transfer that the transferor is entitled to the property 
transferred, is a representation that he is authorised to transfer it.(3) But what the 
sale deed professes to transfer is not the only thing to be considered in applying the 
-section. Facts mentioned by the transferor to the transferee at the time if admissible 
in evidence, must also be taken into consideration.(3a) The representation by the 
transferor, if erroneous or fraudulent will entitle the transferee to protection. The 
word ‘‘fraudulently” did not occur in the section as it stood prior to the amendment 
of 1929, but it was held in cases arising thereunder that while an “erroneous” 
representation need not be a false one(4) it included a false or fraudulent representa¬ 
tion also.(5) The amendment only gives effect to this view.(5n) In their Report, the 


Special Committee observed as follows : 

1946 Sind 99 (103) [AIR V 33 C 30] :~ILR (1945) 
Kar 455. (Vendor professing to so 1 as guardian 
of another and not on his own account — Sec¬ 
tion not applicable.) 

1944 Mad 530 (530) [A I R V 31]. (S. 43 applies 
only when a party in possession of special 
knowledge makes an incorrect representation 
to the other party to the contract, where 
by the other party is induced to enter into 
the contract and the party making the repre¬ 
sentation gets the benefit of it.) 

1941 Oudh 123 (125) [AIR V 28] : 16 Luck 484. 
1935 All 244 (246) [AIR V 22] : 57 All 474. 

(’30) 1930 Mad W N 1054 (1057). 

1923 Cal 165 (165) [AIR V 10] (DB). 

1918 Mad 383 (387) [AIR V 5] (1)B). 

1915 Cal 751 (755) [AIR V 2] (DB). 

(’05) 32 Cal 832 (836) (DB). 

(1909) 31 All 53 (55). 

[See a'<n 1918 PC 140 (145) [AIR V 5] : 46 
Cal 566 : 46 Ind App 1. (Sale by limited 
owner — Her daughter’s son joining in exe¬ 
cution of sale deed — Absence of evidence that 
vendee was induced to alter his position by 
the erroneous representation of grandson — 
Held, latter was not estopped from challenging 
the sale.) 

1923 Cal 423 (424) [AIR V 10] (DB).] 

la. 1952 Nag 29 (30) [AIR V 39] : ILR (1952) 
Nag 629. 

lb. 1962 Ker 313 (317) [AIR V 49 C 89] : ILR 
(1962) 2 Ivor 130 (FB). (Partition between A 
and B — A taking larger share of properties — 
Other properties of A assigned to B to make up 
deficiency in his share — Partition deed con¬ 
taining statement that A was entitled to the 
assigned properties— Held, that amounted to 
representation by A to B although the state¬ 
ment was in a partition deed.) 

-1957 Andh Pra 288 (291) [AIR V 44 C 96]. 

1952 Nag 29 (30) [AIR V 39] : ILR (1952) Nag 
629. 

lc. 1957 Andh Pra 288 (291) [AIR V 44 C 96]. 
‘1956 All 225 (230) [AIR V 43 C 98] : ILR (1956) 


1 All 313 (FB). (Representation by seller will 
be presumed unless the contrary is stated in 
the deed of sale — Held, overruled by AIR 1962 
S C 847 on another point in AIR 1965 All 504.) 
1952 Nag 29 (30) [AIR V 39] : ILR (1952) Nag 
629. (Silence to a question or even a nod or 
smile could be sufficient.) 

L951 Assam 20 (23) [AIR V 38 C 8] : ILR (1950) 

2 Assam 1 (DB). (Transfer for consideration 
necessarily involves a representation by trans¬ 
feror that he lias newer to transfer.) 


2. (’53) 1953 B L J R 227 (2291. (Absence of 
evidence of actual representation — Still the 
Court held on the consideration of the nature of 
the deed (which was of mortgage)aud the words 
used iu it that there was an erroneous or 
fraudulent representation by the mortgagor 
that he had the right to mortgage the property.) 

1930 All 786 (790; [AIR V i7] J)B). 

3. 1952 Nag 29 (30) [AIR V 39] : ILR (1952) 
Nag 629. 

1937 Oudh 127 (128) [AIR V 24] (DB). (Sec¬ 
tion 43 does not impose on the transferee any 
duty to make any enquiries about the interest 
of the transferor.) 

1927 Mad 649 (649) (DB). 

(’08) 18 Mad L Jour 247 (249) (DID. (Overruled 
on another point in AIR 1918 Mad 123 (FB).) 

3a. 1946 Mad 107 (108) [AIR V 33 C 63]. (Sale 
deed saying that it was free of encumbrances 
but vendor expressly telling vendee that the 
property was subject to a charge decree — No 
misrepresentation—S. 43 not applicable.) 

4. 1920 Lah 74 (78) [AIR V 71 (DB). 

1915 Mad 1085 (1083) [AIR V 2] (DB). (Section 43 
does not say anything about the belief of the 
transferee in the truth of the erroneous re¬ 
presentation.) 

5. f (’92) 20 Cal 296 (312) : 19 Ind App 203 (PC). 
1965 All 504 (505) [AIR V 52 C 140]. (AIR 1962 

S C 847, Foil.) 

(’85) 7 All 864 (866) (DB). 

5a. 1962 S C 847 (852) [AIR V 49 C 119] : 1962 
Supp (2) SCR 554. (A I li 1953 Mad 637 (FB), 
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“Section 43 refers to a person making an erroneous representation that he is authorised to 
transfer certain immovable property. The underlying principle is also applicable to a case when- 
the representation is fraudulent. The expression ‘erroneously’ has, in fact, been construed to- 
include all representations whether tainted or untainted with fraud. It is, however, desirable to 
make the meaning clear by using the word ‘fraudulently’ along with the word ‘erroneously’.” 

The expression “fraudulently or erroneously” connotes that the transferee is 
not aware of the real facts and acts on the representation made.(6) Where, therefore, 
the real facts were known to the transferee there cannot be a “fraudulent or erroneous 
representation” by the transferor within the meaning of this section.(7) A contrary 
view had however been taken in the undermentioned cases(8) to the effect that the 
section would protect a transferee even though he was aware of the want of title in 
the transferor. But this contrary view now stands overruled by the undermen¬ 
tioned Supreme Court case(8aa) which his laid down that a transferee who as a fact 


Affirmed; Held, that it rightly overruled AIR 
1933 Mad 795 on a different point.) 

19G5 All 504 (505) [AIR V 5*2 C 140], 

6. 1953 Mad 637 (639) [AIR V 40 C 250] : ILR 
(1953) Mad 427 (FB). 

1934 All 969 (970) [AIR V 21]. 

1930 All 115 (lift) AIR V 17: (DBb 

1925 All 102 (102) [AIR V )3] : 48 All 150 (DB). 
t 1925 Pat 470 (471) [AIR V 12] : 4 Pat 478 
(DB). 

(’ll) 34 Mad 159 (160) (DB). 

(’10) 34 Bom 175 (182) (DB). 

7 lb62 8 C 847 (852) [AIR V 49 C 119' : 1962 
Supp (2) SCR 554. (Affirming AIR 1953 Mad 
637 (FB), Held that the decision rightly over¬ 
ruled AIR 1933 Mad 795 on a different point.) 
1917 Nag 215 (22ft) [A I R V 4] : 13 Nag L R 130 
(FB). (Misleading of the transferee is important. 
3CPLR 72, Overruled.) 

1965 All 504 (506) [AIR V 52 C 140]. (Held AIR 
1956 All 225, stands overruled in view of A I R 
1962 8 C 847.) 

1063 Pat 277 (282) "AIR V 50 C 79] (DB). 

1960 Cal 609 (616> AIR V 47 C 16/] (DB). 

(’55) 1955 Raj L \V 491 (495) : AIR 1965 N U C 
4050. 

1953 Mad 637 (639> [AIR V 40 C 250]: I L R 
(1953) Mad 427 (FB). 

1952 Nag 29 (31) [AIR V 39] : ILR (1952) Nag 
629. (Transferee who can be fixed with con¬ 
structive notice of prior registered sale deed 
under S. 3 cannot exercise option under S. 43.) 
1951 Nag 241 (244) [AIR V 38 C 61] : ILR (19ol) 
Nag 12. 

1948 Nag 122 (123) [AIR V 35 C 43]. 

1944 Mad 530(530) [AIR V 31]. 

1943 Oudli 196 (204) [AIR V 30] : 19 Luck 37 
(DB). (Hindu widow surrendering part of estate 
to some of the presumptive reversioners—Trans¬ 
fer by the surrenderee—Transferee knowing all 
facts—Section 43, Applies.) 

1935 All 22 (24) [AIR V 25" : ILR (1933) All 63 
(DB). 

1937 Pat 469 (471) "AIR V 24] (DB). 

1936 All 557 (560) [AIR V 23]. 

1935 All 244 (246) [AIR V 22] : 57 All 474. 
(Parlies knowing transferor has only spes suc¬ 
cessions but fraudulently clothing transac¬ 
tion in the garb of out and out sale of the 


property — Transferee not entitled to protec¬ 
tion under S. 43.) 

1934 Oudli 112 (114) [AIR V 21] : 9 Luck 359 
(DB). 

1931 All 275 (276) [AIR V 18] (DB). 
f 1929 All 589 (591) [AIR V 16] (DIP 
f 1927 Mad 458 (459) [AIR V 14]. 

1925 Oudli 16 (18) [AIR V 12] (DB). 

1923 Cal 165 (165) [AIR V 10] (DB). 

*1920 Mad 659 (659 [AIR V 7] (DB). 

1919 Mad 145 (146) [AIR V G] (DB-. 

1918 Pat 534 (536) [AIR V 5] (DB). 

1914 Mad 648 (650) [AIR V l] : 37 Mad 38 (DB), 
(Case under 8. 115, Evidence Act.) 

(’11)9 Ind Cas 662 (662) (DB) (Cal). 

(TO) 34 Bom 175 (182) (DB;. 

(’09) 31 All 53 (55) (DB). 

(’05) 32 Cal 832 (836,1 (DB). 

(’04) 7 Oudli Case 98 (100) (DB). 

[See a 1 so (’71) 15 Sutli W R P C 16 (18): 13 
Moo Ind App 5S5 (FC).j 

S. 1962 Ker 313 (317) [A I R V 49 C 89" : I L R 
(1962) 2 Ker 130 (FB). 

1956 All 225 (230) [(8) A I R V 43 C 98] : I L R 
(1956) 1 All 313 (FB). (Knowledge of transferee- 
becomes material only where thc-ro is collusion 
between him and the transferee — Only then 
will he be disentitled to the benefit of S. 43. 

48 All 150 ; A 1 R 1934 All 969 ; A I R 1938 All 
22; A I R 1926 All 102 ; A I K 1941 • >udh 196, 
Overruled; 3* Mad 159, Dissented from. But 
it was held in AIR H65 All 504 that this case 
stands overruled by AIR 1962 8 C 847. 

1957 Andh Pra 288 (290, 291) [A I R V 44 C 96]. 
(Considerations governing personal estoppel 
under 8. 115, Evidence Act cannot be imported 
into 8. 43, T. P. Act.) 

1951 Assam 20 (23) [AIR V 38 C S[ : ILR (1950) 

2 Assam 1 (DB). 

1936 Oudk 313 (316) [A I R V 23] : 12 Luck 215 
(DB). 

f 1917 Oudb 50 (52) [AIR V 4] : 20 Oudh Cas 72. 
[See (’80) 4 Bom 34 (36) (DB). 

(’80)2 All 718 (720) (DB). 

(’91) 14 Mad 459 (462) (DB). 

(’80) 5 Cal 253 (255) (DB).] 

Saa. 1962 S C 847 (852) [AIR V 49 C 119 : 1962 
Supp (2) S C R 554. :(While affirming AIR 195S 
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knows that the transferor did not possess the title which he represents cannot claim 
the benefit of this section. So also where the transferee does not solely rely on the 
representation by the transferor and makes inquiry from other sources and is satisfied 
that the transferor was authorised to transfer the property there can be no question of 
the transferee having acted on or being induced by the such representation.(Saaa) 

It is, however, not necessary that the transferee should have made any inquiry 
or taken reasonable care to ascertain that the transferor had power to transfer the pro. 
perty, as is required by S. 41.(8a) If he believes in the representation and acts upon it 
he is entitled to protection, even though, if he had been more careful he might have 
found out that the representation was not true.( ( J) A contrary view has been expressed 
in the undermentioned cases.(lO) It is submitted that it is not correct. 

The burden of proof is initially on the transferee to prove that there was a 
fraudulent or erroneous representation. The production of the instrument of transfer 
containing the representation will shift the burden on to the transferor who lias then 
to show that the transferee was aware of the true facts.(ll) 

The question whether there has been a fraudulent or erroneous representation 
i3 one of fact.(12) It has been held in the undermentioned cases(13) that where a trans¬ 
feree takes a transfer from a person who is a limited owner or from one who under 
the law governing him is not authorised to transfer the property except under certain 
circumstances, the transferee will be presumed to be aware of the defect in title and 
that this section would not apply to such cases. 


Mad 637 (FBj held that it rightly overruled 
AIR 1933 Mad 795 on another point.) 


Saaa. (’54) ILK (1954) Mad 537 (563) (DR). 

8a. 1905 All .*'04 (500) [AIR V 42 C 140]. 

19r0 Cal 609 (616) [AIR V 47 C 167 (DR). 

1957 Andh Pra 288 (290) [AIR V 44 C 96]. 

1955 Mys 8 (12) [A I R V 42 C 5] : I L R (1955) 
Mys 1. 


1952 Nag 
629. 


29 (30) [A I R V 39] : I L R (1952) Nag 


1940 Mad 107 (107) [A I R V 33 C 63]. (There 
is no duty cast on the vendee to make 
any enquiries in the case in which S. 43 ap¬ 
plies and mere notice of encumbrances on 
vendee’s part would not make transaction of 
sale any the less a sale free from encum¬ 
brances, when the document says so.) 

1924 Oudh 209 (214) [AIR V 11] (*DD). 


9. (’37) 172 Ind Cas 707 (708) (Cal). 
1937 Oudh 127 (128) [AIR V 24 tDB). 
1930 All 780 (790) [AIR V 17] (DR). 
1924 Oudh 2< 9 (214) [AIR V 11' (DR), 
(’ll) 34 Mud 159 (lou) (DR). 


lO 1946 Sind 99 (103) [AIR V 33 C 3 )] : I L R 
(1945) Kar 455. (“Section 43 of the Transfer 
of Property Act was inapplicable, as the use of 
words “not in his senses” in the sale-deed put 
on the transferees the duty of an enquiry.”) 

1915 Mad 1085 (1087) [A 1 R V 2] (DR). (Pur- 


ports to allow earlier decisions though the 
correctness of the view is doubted.) 


1 l. (’63) ILR (1963) Cut 146 (152). 

1963 Pat 277 (282) [A I R V 50 C 79] (DR). 
(Transferee invoking S. 43 must plead and 
prove such representation by transferor.) 


19C0 Cal 609 (016) [AIR V 47 C 167] (DR). (Plea 
by lessor that lessee knew about his lack of 
title — Durden of proof is on lessor — L fleet cf 
representation is not effectively destroyed by 
merely placing title deeds with transferee 
unless transferee takes on express understand¬ 
ing that representation may or may not be 
correct.) 

1922 Cal 542 (543, 514) [AIR V 9] (DB). 

12. (’55) ILR (1955) Cut 163 (168) ^DB). 

1936 Pesh 103 (105) [A 1 R V 23] ( DR). (Repre¬ 
sentation by husband transferring property of 
father in lieu of dower that lie is authorised tc 
do so is a misrepresentation within the mean¬ 
ing of this section — Section applies in favour 
of wife when husband becomes owner on death 
of his father.) 

(1908) 18 Mad L Jour 247 (219) (DR). (Iixmiov- 
able property in the shape of inam land — 
Sale of — Transferor’s statement in sale deed 
that the inam had fallen to his share amounts 
to a representation that he was authorised to 
transfer that property.) 

1923 Cal 165 (165) [AIR V 10] (DB). 

_Spc also 1963 Pat 277 (282) [A I R V 50 C 79] 
(DR). (Absence of pleading and proof cf erro¬ 
neous representation — Question will not be 
allowed to be raised for the first time in 
Letters Patent appeal.)] 

13. 1963 Mad 37 (.38, 39) [AIR V 50 C 15b 
1958 Mad 255 (259) [AIR V 45 C 78' : ILR 0958). 

Mad 354 (DB). (Hindu widow.) 

1941 Oudh 123 (125) [A I R V 28] : 16 Luck 484. 
(AIR 1934 All 969 and A 1 R 1927 Oudh 177.. 
Foil.) 
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8. “At the option of the transferee ”— Under the English Common law 

doctrine of estoppel by deed, the estate subsequently acquired automatically passes to 
the transferee. So also under the English equitable doctrine the transferee gets the 
beneficial interest in the property as soon as it is acquired by the transferor. In this 
respect this section differs from the English law. The transferee must, under this 
section exercise his option whether he will take the benefit of the section. Till then the 
property acquired by the transferor will not pass to the transferee^ 1) That option 
accrues to the transferee by the terms of the section proprio vigore and not by anything 
that he has to do.(la) The exercise of the option need not be in any particular form* 
but may be gathered from the acts and conduct of the transferee. The transferee need 

«/ vj 

only require or demand of the transferor that such interest shall pass to him.(lab) 
The occasion for exercising the option under this section arises only when a real 
interest in the properties concerned becomes vested in the transferor^lb) But it is not 
necessary that the option should be exercised immediately on the acquisition of the 
property by the transferor. Tie is at liberty to exercise it at any time during which the 
contract of transfer subsists.(2) As to how long the contract to transfer subsists, see 
Note 11. If the transferee claims title to the property after the vesting he must be 
held to have exercised the option to which he is entitled under this section.(2a) 

The word ‘‘option” shows that the law has only specified one of the various 
remedies open to the transferee. The transferee can repudiate the contract or he may 
elect to ask for damages. This lie can do under the general law. The relief provided in 
the first paragraph of this section is additional and it enables him to get at the 
property itself.(8) 


9. “On any interest which the transferor may acquire.” — The 

section will operate on the subsequently acquired interest, in whatever 
manner such acquisition is made whether by inheritance^) or by transfer inter 


Section 43 — Note 8 

1. 1056 All 225 (229) [A I R V 43 C 98) : I L R 
(1956) 1 All 313 (FB). (Held iu A I K 1965 All 
504 that this ease has been overruled on another 
point bv AIR 1962 SC 847.) 

1967 Ker 58 (59) [AIR V 54 C 18] : ILR (1966) 2 
Ker 221 (DB). 

(’55) ILR (1955) Nag 204 »207) (DB'. 

1930 Nag 204 (204, 205) [A I Ii V 17] : 27 Nag 

LR1. r 

[See however 1954 Mad S61 (863) [A IRA 41 
C 288] : ILR (1954) Mad 791 (DB). (Operation 
on interest of transferor can commence when 
transferor himself acquired title to the pro¬ 
perty.)] 

1 a. 1967 Ker 58 (59) [A I R V 54 C 18] : I L R 
(1966) 2 Ker 221 (DB). 

1 ab. 1967 Ker 5S (59) [AIR V 54 C 18] : I L R 
(I960) 2 Ker 221 (DB). 

1952 Nag 29 (30) [A I R V 39] : I L R (1952) 

Nag 629. (Vendor selling property to S which 
had already been sold by him to B — B tiling 
suit and claiming possession purports to exer¬ 
cise his option.) 

1 b. 1962 Ker 313 (318) [AIR V 49 C 89] : I L R 
(1962) 2 Ker 130 (FB). 

2. 1952 All 301 (303) [AIR V 39]. 

1917 Oudh 50 v 53) [AIR V 4] : 20 Oudh Cas 72. 


2a. 1962 Ker 313 (318) [AIR V 49 C 89] : I L R 
(1962) 2 Ker 130 iFB). 

3. 1952 Nag 29 (30) [A I R V 39] : I L R (1952) 
Nag 629. 

Section 43 — Note 9 

J . 1962 S C 847 (853) [A I R V 49 C 119] : 1962 
Supp(2)SCR 554. (Transfer of property >y sale 

- Transferor having spes succession is in selling 
property — Transferor representing that he has 
present* interest in property—S. 43, and not 
S. 6 (a), applies. 1933 Mad 795 [AIR A 20], 

Overruled.) _ „ ^ 

1953 Mad 637 (639) [A I R V 40 C 250] : I L R 
(1953) Mad 427 <FB). (Transfer by reversioner 

— Transferee not aware of true fact namely 
that which is transferred is only spes successionis 
and that transferor has no authority to transfer 
the property —He can invoke b. 43 against the 
transferor when he becomes entitled to the 


operty.) 

4 Mad 122 (124) [AIR V 51 C 37] : ILR (1964) 

Mad 85 (DB). (Mortgagor representing he has 
*ht to tranfer the property mortgaging pro- 
rtv of mother to which he has only spes 
ccessionis —Property subsequently inherited 

7 him—S. 43 applies.) _ 

5) 1955 Ker L Tim 7(9): AIR 1955 N U C 

,91 (DB). 
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vivos[ 2) or by court auction purchase(2a) or any other way. Thus, where the guardian 
of a minor sells property belonging to the minor and the latter, after attaining majority 
•sells the same to X and subsequently gets the sale by the guardian set aside X would 
be entitled to the property under this section.(B) Similarly, where A and B were part, 
ners, and A sold the property of the firm to X, and in subsequent arbitration proceed, 
ings, the property fell to the share of A, it was held that the transferee X would under 
S. 43 he entitled to the property.(4) See also the undermentioned casesjj)_ 


•(’47) 49 Pud L R 3Q2 (304). (Where a son mort¬ 
gages a share in property belonging to his 
father representing himself as owner and sub¬ 
sequently inherits that share from father, 
principle of S. 43 comes into play and though 
he cannot pass title from date of mortgage, 
executant b comes mortgagor from date of 
father’s death.) 

1939 Pat 110 117) [AIR V 26] (DR). (Daughter 
becoming life holder of property of her deceased j 
father — Maternal grandsons of deceased mort- ( 
gaging the property representing they had the 
right — Daughter challenging the sale under 
the mortgage decree dying during pendency 
of the litigation -Transfer and sale becomes / 
good to the extent of the share devolving on the 
mortgagor grandsons.) 

(’37) 1937 Mad W N 416 (417, 418). 

1935 All 244 (246) [AIR V 22] : 57 All 474. | 

1933 Mad 856 1.857) [AIR V 20]. (Father for 
himself and his son selling property treating it 
as if it belonged to them though they were at 
the time only presumptive reversioners—Son 1 
cannot, by virtue of this section, question the 
sale after acquiring title as reversioner on the ; 
ground of absence of title at the time of sale.) 

1931 Nag 51 (54) 'AIR V 18] : 27 Nag L R 199. 

1927 Cal 665 (668) [AIR V 14] (DR). (A Hindu 
mortgaging joint family property— Share ac¬ 
quired by inheritance after institution of suit 
on mortgage, will be liable.) \ 

1925 Cal 1205 (1200) [AIR V 12] (DIR. (Rover- 1 
sioncr joining the widow in conveyance—Rever¬ 
sioner (stepped from challenging transaction.) ( 
1924 All 362 (365) [AIR V 11] : 46 All 310 (DR). 
1917 Mad 920 (928) (AIR V 4] (DR). 

(’82) 1882 Rom P J 157 (DR). 

•(’83) 1883 Bom P J 121 (DR). 

(’10) 6 Ind Cas 37 (38) (DB) (All). (Widow 
transferring property during minority of son - 
Son dying afterwards and widow becoming 
entitled to the property.) 

2. 1914 Cal 638 (640) [AIR V l] (DB). 

2a. (’ll) 33 All 382 (381) (DB). 

3 1933 Ron. 42 (43) [AIR V 20] (DB). 

4. 1940 All 453 (455) [A I R V 27] : ILR (1940) 
All 674 (DR). 

5. 1963 All 599 (6ol) [AIR V 50 C 175]. (Joint 
property — (Jne of co-sharers selling a portion of 
the property — After partition transferees be¬ 
come the owners of the co-sharer’s share under 
S. 43.) 

1963 Put 277 (282) [A I R V 50 C 79] (DR). 
(Transferee from sole co-parcener in joint 
Hindu family consisting of himself and widow 
having interest under Hindu Women’s Right to 


Property Act can take aid of S. 43 in respect of 
widow’s interest after her death if other condi¬ 
tions are satisfied.) 

1962 Ker 313 (316) [AIR V 49 C 89] : ILR (19^2) 
2 Ker 180 (FB). (Property belonging to one 
member given to certain member in partition in 
absolute right in order to make up deficiency in 
his share -Transaction held amounted to parti¬ 
tion and assignment — S. 43 held applied — 
Allotment of property was operative—On inter¬ 
est that became subsequently available for 
parties to effectuate the allotment.) 

(’58) 1958 Ker L T 836 (837). (Suit for redemp¬ 
tion on basis of usufructuary mortgage execut¬ 
ed on a certain date — Defendants generally 
contending that on date of m» rtgage plaintiff 
had no right to execute it—One of them the 
decree-holder purchaser in execution of a mort¬ 
gage decree also contending that he is at best a 
Kanom tenant and is not bound by the mort¬ 
gage—Held that the plaintiffs suit being one 
for redemption of the mortgage he cannot claim 
benefit under S. 43 from the fact of the Kanom 
right having been allotted to Ins Tavazhi in 
partition.) 

(’55) 1955 All L Jour 760 (762). 

1950 Assam 59 (69) [AIR V 37 C 21]: ILR (1949) 
1 Assam 59 (DB). 

1937 All 287 (288) [A I R V 24] (DR). (Case 
under Agra Tenancy Act — Non-trausferable 
holding mortgaged in 1915—Law changed in 
1926 under which the holding became transfer¬ 
able—Section 43 applied.) 

1934 Cal 82 (84) L AIR V 21] (DR). (Landlord 
settling land with A when tenant had not 
abandoned holding—Subsequent abandonment 
bv tenant entitling landlord to settle with 
strangers —A gets a title under S. 43.) 

1928 Oudh 13 (15) [AIR V 15]. (Wife mortgag¬ 
ing property of husband who has not been 
heard of for more than 7 years—Presumption of 
his death can be made when suit on mortgage 
is brought and hence mortgage must be deemed 
to be operative at that date.) 

1925 Mad 249 (252) [AIR V 12]. (Sale by re¬ 
ceiver before vesting order—Subsequent vesting 
order completes title of transferee.) 

1922 Lah 287 (289) [A I R V 9] : 3 Lali 92 (DB). 
(A granted lands under Government Tenants 
(Punjab) Act which barred the transfer of the 
tenancy — Agreement between him and R that 
latter should help to reclaim the laud and 
receive half of whatever was got—Proprietary 
rights also conferred on A subsequently—Held 
B was entitled to claim half share of the rights 
and there was no bar under law against A trans¬ 
ferring tbu proprietary rights.) 
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But the interest acquired must be the same as that purported to le transferred* 
The section will not operate on any other property acquired by the transferor.(6) It is* 
however, not necessary that the whole of the interest purported to be transferred 
should have been acquired. The transferee will be entitled to whatever interest the 
transferor acquires, even though it be less than that purported to be transferred.(7) 


r lhe subsequent interest must have been acquired in the same eajjacitjj as the 
one in which the transferor purported to transfer. The section will have no application 
if the transferor who has purported to transfer property in his personal capacity subse¬ 
quently acquires the same as trustee for another.(S) 


Where the transferor never acquires any interest in the property transferred 
subsequent to his transfer, the section can, of course, have no application.(9) Where 
the transferor never got actually any title to the property after his transfer, but was a 


1921 Cal 5>2 (583) [AIR V b] (DR). (Acquisition 
under will.) 

(’02) 5 Oudh Cas 335 (340). (Partition.) 

1919 Pat 409 (411) [AIR V 6] : 4 Pat L Jour 505 
(DR). (Grant of permanent lease by goantia of 
village who had no proprietary interest 
in the village —Subsequent conferment by Gov¬ 
ernment of proprietary right on transferor— 
Section 43 wi 1 apply.) 

(’12) 36 Rom 515 (518) (DR). (Person entitled to 
beneficial interest in the property mortgaging 
it —Mortgagor is bound under S. 43 to satisfy 
the claim of the mortgagee out of the bcnetieial 
interest when he subsequently gets the same.) 

(1908) 18 Mad L Jour 247 (248) (DR). (Transfer 
of service inam — Transfer though barred 
at the time transferor subsequently acquir¬ 
ing right to alienate due to enfranchise¬ 
ment of the inam — Held transferee becomes 
entitled to demand that the transfer should 
operate on that alienable interest of the trans¬ 
feror.) 

(1904) 1 All L Jour 564 (568) (DID. (Mortgage — 
One-third share of mortgaged property subse¬ 
quently purchased in execution of his money 
decree by the decree-holder — Mortgagor selling 
the entire property to mortgagee in satisfaction 
of his mortgage decree — Auction-purchaser 
under money decree not consenting to sale — 
Mortgagor has right to contribution from him 
to the extent of one-third share of mortgage 
debt — This right devolves on the mortgagee 
under S. 43.) 

6. \ 1934 All 731 (732) [AIR V 2l\ 

1924 Oudh 209 (216) [A I R V 11] (DR) (Con¬ 
tract transferring property inalienable under 
laws cannot be given elfect to as against another 
property acquired by transferor.) 

1921 Mad 384 (385*) [A I R V 8] : 44 Mad 167 
(DR). 

(1900) 1900 Pun Re No. 32, page 112 K 1 14) 

7 . (’53) 1953 R L J R 227 (230). 

1927 Rang 100 (102) [AIR V 14] : 4 Rang 
532 (DR). (Subsequent to mortgage the mort¬ 
gagor obtaining charge over some of the pro¬ 
perty for the first time—Mortgagee entitled to 
the charge.) 

1924 Oudh 209 (213) [AIR V ll] (DR). 


(1910)2 Ch 342 (346): 79 L J Ch 746, In re 
Bridgwater’s Settlement; Partridge v. Hard, 
f (’02) 26 Rom 379 (385) (DR). (Subsequent ac¬ 
quisition of a lien on the property — Lien 
passes to transferee.) 

(’89) 2 C P L R 90 (92). (Subsequently acquired 
interest of mortgagor in mortgaged property— 
Mortgage can claim lien on such inteiv.M.) 

S. 1929 Oudh 185 (187) [A I R V 16] : 4 Luck 
622 (DR). (Sale of property as co-.-harer—Sub¬ 
sequent acquisition as reversionary heir.) 

1914 Cal 321 (323) AIR V l] (DB).‘ 

[See also 1929 Nag 340 (343) [AIR V 16]. (Dis¬ 
pute between A transferee from widow and R 
co-widow of transferor as to title compromised 
by each promising not to contest right of the 
other to the property—A’s father subsequently 
acquiring indefeasible title to property in 
course of law—Compromise between A and R 
effects no transfer of property—A's claim to 
)roperty also is not through the widow but as 
loir of his father — S. 43 does not apply to 
case.) 

(1882) 20 Ch D 753 (760) : 47 L T 157. (In re 
D’Epineuil Tadman v. D'Epineuil.j 


9. 1958 Mad 255 (259) [A I R V 45 C 78] : 1LR 
(1958) Mad354 (DB>. (Alienee from Hindu 
widow before S. 14 of Hindu Succession Act— 
No question of subsequent acquisition cf title by 
her to the property sold arises after that Act — 
S. 43 does not apply.) 

.958 Mad 459 v 460) [AIR V 45 C 154]. (Sale by 
Hindu widow before passing of S. 14, Hindu 
Succession Act — Widow cannot get any abs< lute 
title to that property under that section — 
Hence there is no question of the vendee getting 
benefit under S. 43 in respect of any subse¬ 
quently acquired title.) 

957 Andh Pra 280 (281) [ A I R V 44 C 93] 
(DR). (Transfer by Hindu limited owner of 
property before Hindu Succession Act — Section 
14 of that Act does not apply and the widow 
gets no absolute estate — Iransferee cannot 

therefore avail of S. 43, T. P. Act. 

927 Rang 14 (18) [A I R V 14, : 4 Rang 291 
(DB). (Land taken possession of by Collector 
under award in land acquisition proceedings 
Co-owner has no title to land to mertea -.t , r 
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party to a compromise under which the title was vested in a third person, it was held 
that the section had no application.(10) 

See also the undermentioned case/11) 


10. Transfer by person having partial interest in property, who subse¬ 
quently acquires larger interest. — The English Common law doctrine of estoppel 
by deed does not apply where a transferor has some interest in the property transferred 
though he purports to transfer a larger interest.(l) Under this section, however, where 
a person having some interest in property purports to transfer a larger interest in the 
property on the fraudulent or erroneous representation that he is entitled thereto, and 
subsequently acquires a larger interest in the property, the transferee would be entitled 
to claim the property under this section.(2) 


11. ‘‘At any time during which the contract of transfer subsists.” 


s 


-One 

of the two essential conditions which must bo present for getting benefit under this 
ectiou is that the contract of transfer should subsist at the time when the claim for 
recovery of the property is made.(la) A contract must be held to be “subsisting ’ so 
long as it is not rescinded or extinguished in some other manner.(lb) A transferee who 
finds subsequent to his transfer that the transferor had no title to transfer may rescind 
the contract and sue for damages.(lc) He cannot, subsequent thereto, exercise his 
option to enforce his rights under this section against any property acquired by the 
transferor after the date of his transfer. 


A decree obtained in a suit by the transferee to enforce his rights under the 
transfer does not extinguish the contract of transfer, though the contract gets merged in 
the decree/1) The contract subsists so long as the decree is not fully satisfied. Thus, 


Government withdrawing acquisition proceed¬ 
ings on oiler by owner to gift the land to the 
Government —'Withdrawal has no effect and no 
interest vests in the owner thereby which the 


mortgagee can attach.) 

0.921 Horn 300 (301) [AIR V ll/DB). (Transferor 
merely a party to a compromise vesting title in 
third party — No estoppel and S. 43 does not 
apply.) 

[See also 1025 Nag 259 (260) (AIR V 12]. 

lO. 1921 Bom 300 (301) [AIR V ll](DB). 

1 1 . (1913) 35 All 541 (542) (DBi. (Joint ven¬ 
dors of trsperty — They are jointly liable to 
make good the property out of what they had 
at the time cf sale or which they subsequently 


acquire.) 


Section 43 — Note 10 


1. Halsbury, Laws of England, Vol. 13, page 
373. 

2 1965 All 504 (508) [AIR V 52 C 140]. (Pro¬ 
fessed transfer of interest of Bhumidhar bj r 
person having non-transferable interest of 
Sirdar — Transferor subsequently acquiring 
interests r.f Bhumidhar—Interest of Bhumidhar 
will be deemed to have passed to transferee.) 
1964 Mad 122 (124) [AIR V 51 C 37]: ILR (1961) 
1 Mad 85 (DB). 

{’01 1961 Jab L Jour 1292 (1295). 

(’55) 1955 Ker L T 7 (9) (DB). 

1951 Pat 315 (316) [AIR V 38 C 69] (DB). 

<’50 1950 Bur L R (H C) 163 (176) (DB). 

1918 Cal 419 (420) [AIR V 5] (DB). 


1917 Cal 467 (469) [AIR V 4] (DB). (Mortgage by 
person having no transferable interest in pro¬ 
perty mortgaged - Subsequent acquisition of 
transferable interest.) 

1915 L B 77 (79) [AIR V 2] (DB). (Mortgagee 
transferring as absolute owner and then ac¬ 
quiring equity of redemption.) 

(’12) 36 Bom 515 (518) (DB). (Person entitled 
to the beneficial interest in property which is 
under a charge created by decree must satisfy 
mortgage out of the benelieial interest on get¬ 
ting it.) 

t(’US) 7 Cal L Jour 381 (383) (DB). (Person 
who had merely a ghatwali interest in certain 
land mortgaged it on the representation that it 
was his jagir and subsequently got a mokarari 
title to it.) 

[S-e also 1914 Cal 617 (618) [AIR V l] (DB). 
(Permanent sub-lease — Original lease merely 
temporary, but renewed from time to time — 
This enures for the benefit of sub-lessee.)] 

Section 43 — Note 11 

la. 1962 S C 847 (850) [AIR V 49 C 119] : 1962 
Supp (2) SCR 554. 

1964 Mad 122 (124) [AIR V 51 C 37]: ILR 
U964) 1 Mad 85 (DB). 

1954 All 452 (453) [AIR V 41 C 188]. 

lb. 1962 Ker 313 (316, 318) [AIR V 49 C 89] : 
ILR (1962) 2 Ker 130 (FB). 

lc. 1952 Nag 29 (30) [AIR V 39] : ILR (1952) 
Nag 629. 

1. (’95) 18 Mad 492 (495) (DB). 
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where a mortgagor mortgaged property to which he was not entitled at the time but r 
after the mortgagee had obtained a decree on the mortgage, he acquired the same, it 
was held that such property was liable to be proceeded against by the mortgagee in 
execution of his decree.(2) Similarly a pre.emptor who has obtained a decree for pre¬ 
emption and deposited the pre-emption amount in Court but who is unable to obtain 
possession of the property due to defect in title of the vendor is entitled to obtain 
possession from the vendor by invoking the benefit of this section when the latter 
subsequently becomes the owner of the property and enters into possession.(2a) But 
where the decree was satisfied by sale in execution thereof, it was held that a subse¬ 
quent acquisition by the mortgagor did not accrue for the benefit of the mortgagee.(B) 


In their Report on the amending Bill of 1929, the Special Committee expressed 
the opinion that the view that the contract of transfer subsists even after the decree in 
a suit to enforce the transferee’s rights, was not correct. They observed as follows: 

“The words ‘during which the contract of transfer subsists* are appropriately used and are 
clearly intended to mean that it is at the option of transferee either to enforce "the transfer or 
to repudiate the contract. In ILR IS Mad 492, the Madras High Court has laid down in 
general terms that the contract of transfer subsists so long as the decree obtained in a suit to 
enforce a transfer has not been fully satisfied and that until then the transferee is entitled to 
claim the benefit of any sul sequent acquisition of interest in the property by the transferor. 
This does not appear to us to be sound although, having regard to the terms of the decree which 
was passed in that suit, the decision itself cannot be said to be incorrect. Once a decree has 
been passed in a suit brought on the transaction as a completed transfer, the contract must be 
taken to have merged in the decree whereupon new rights arise not under the contract, but 
under the decree. 


“With a view to meet the observations of the Madras High Court we think that the 
following paragraph should be added to the section after the words “till the contract of transfer 
subsists,’’ viz.— 

“Where a suit is brought by the transferee to enforce his rights under the transfer, the 
transferee shall be entitled to claim any interest which the transferor may acquire in such pro¬ 
perty at any time prior to the passing of any decree in such suit, from which no appeal lies* 
and not thereafter’.” 


The opinion so expressed by the Special Committee was not concurred in by the Select 
Committee. In their Report on the same Bill, they observed : 


“In regard to the amendment.we think that it will unnecessarily restrict the 

operation of the principle of “the estate feeding the title.” A limitation of the right of a 
transferee to an interest which may accrue to his transferor up to the date of the decree in a 
suit instituted to enforce that right might work injustice, and we do not think that the decision 
in 18 Mad 492 is sufficient justification for any amendment of the section in this respect.” 


It has been held in the undermentioned case(4) that a contract which is void 
ab initio cannot be s iid to be a subsisting contract. In that case a Hindu coparcener in 
the Province of Oudh purported to alienate his share without the consent of his co¬ 


parceners. It was held that such a transfer 

2 . 1964 Mad 122 (125) [AIR V 51 C 37] : ILR 
(1964) 1 Mad 85 (DB). 

(’08) 1904 All W N 155 (156). (18 Mad 492, 
Followed.) 

(’95) 18 Mad 492 (495) (DB). 

(’90) 3 C P L R 72 ^73). (Overruled on another 
point in AIR 1917 Nag 215 (FB).) 

[See cUsi 1935 All 269 (270) [AIR V 22] (DBA 
(The main ground of the decision however 
was that on general principle the mortgagor 
cannot deny the title of the mortgagee to the 
property mortgaged.)] 


ras void under the Hindu law and that 

2a. 1954 All 452 (453) [AIR V 41 C 188]. ( 
(Decree for pre-emption does not put an end 1 
to the contract of sale. It only substitutes the / 
pre-emptor in the place of vendee with all his- j 
rights and liabilities.) J 

3. 1964 Mad 122 (125) r AIR V 51 C 37] : ILR 
(1964) 1 Mad 85 (DB). 

t (’ll) 10 Ind Cas 443 (443) (All). 

4. 1941 Oudh 123 (126) [AIR V 28] : 16 Luck 
484. 
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S. 48 had no application to the case. It is submitted that this view is not correct- 
The fact that a person may have no right or power to transfer certain property does 
not render a contract to transfer property void on that ground. There are numerous 
cases on the other hand in which S. 43 has been applied to transfers of undivided pro¬ 
perty where the transferor subsequently became entitled to it.(5) 

Where A grants a lease of land belonging to Government and subsequently the 
Government declares the land to be at its disposal, it has been held by the High Court 
of Madras that the tenancy terminates by such declaration, and that, consequently, if 
the Government grants the land subsequently to the lessor, the lessee cannot claim the 
land under this section.(6) 


12. “Transferor" and “transferee.” — Unless a statute expressly or by 
necessary implication precludes the application of provisions awarding rights to or 
imposing civil liabilities on the privies of the person to whom the rights are given or 
on whom the liabilities are imposed, the privies are entitled or bound, as the case may 
be, to the extent to which the original parties are so entitled or are so bound.(l) 
Consequently, this section will, subject to the second paragraph, operate also against 
the privies of the transferor. It can bo taken advantage of by the privies of the 
transferee.(2) 


The word “transferee” does not include a Court auction.purchaser. There is no 
transfer by act of parties, no representation by the judgment-debtor, and no acting by 
the purchaser on such belief. The equitable doctrine underlying the section can have 
no application to such cases.(3) A sale by the Otlicial Receiver appointed by a Court 
under its insolvency jurisdiction is not a transfer by order of Court, but it is one by act 
of parties and this section applies to such transfers. Thus, if the Official Receiver sells 


S. 1937 Pat 546 (549) [AIR V 24] : 16 Pat 230 
(DB). (AIR 1930 All 852, Followed.) 

1923 Oudh 265 (270) [AIR V 10] : 26 Oudh Gas 
245 (DB). (AIR 1922 Pat 347, Followed.) 

1922 Pat 347 (348) [AIR V 9] (DB). 

1914 Oudh 426 (429) [AIR V l]. 

❖(’07) 7 Cal L Jour 644 (646, 647) (DB). (On the 
severance of the Hindu family by partition the 
prior mortgage became perfected as regards the 
share of the mortgagor.) 

(’91) 14 Mad 459 (462) (DB). (Coparcener in 
Madras selling family land — Sale valid only 
to the extent of ni: share —Subsequent acquisi¬ 
tion of further interest in the property passes 
to transferee.) 

[See also 1956 Bom 624 (625) [AIR V 43 C 248]. 
(If family property sold by son as if he was 
absolute owner — Suit by vendee and vendor 
for possession against existing tenant of family 
after terminating tenancy — Father’s death 
during pendency of suit”— Held , suit being 
one tiled against a trespasser and not against 
vendor for recovery of the whole property 
doctrine of feeding the grant by estoppel 
against vendor cannot be availed of by the 
vendee to recover the whole property from the 
tenant.) 

1920 Pat 433 (439) [AIR V 7] : 5 Pat L Jour 605 
(DB). 

1937 Pat 563 (566) [AIR V 24] : 16 Pat 622 
(DB). (Mortgage of undivided share—Subse¬ 
quent partition but mortgagee not party to it 


— Mortgagee can seize only that property 
which falls to mortgagor’s share.)] 

6 *i* 1915 Mad 1085 (1087) [AIR V 2] (DB). 

[See also 1918 Mad 383 (387) [AIR V 5] (DB).] 

Section 43—Note 12 

1 .*1915 Mad 1085 (1086) [AIR V 2] (DB). 

2 . 1963 Mad 37 (38) [AIR V 50 C 15]. (Heir or 
person claiming under alienor.) 

❖ 1915 Cal 751 (755) [AIR V 2] (DB). (Heirs of 
transferor bound.) 

1915 Mad 1085 (1085) [AIR V 2] (DB). 

1914 All 366 (367) [AIR V 1) : 36 All 141 (DB) 
(Persons claiming under transferor bound.) 

(’72) 4 N W P H C R 11 (12) (DB). (Old case — 
Nothing about notice to the purchaser.) 

3 . (’64) 1954-1 Andh W R 300 (305). (.4 obtain¬ 
ing money decree against B—C agreeing with B 
to sell certain property to B— A attaching that 
property in execution before sale is completed — 
Subsequent sale by C to B — Does not enure to 
the benefit of A or auction purchaser — S. 43, 
T. P. Act or equitable rule of estoppel feeding 
the grant held not applicable.) 

1954 Mys 142 (144) [AIR V 41 C 59]: ILR (1953), 
Mys 530. 

1952 All 287 (288) [AIR V 39]. 

1938 Lah 360 (361) [AIR V 25]. 
t(’13) 40 Cal 173 (184) (DB). 

(’79) 4 Cal 677 (682) (DB). 
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property before a vesting order is made in his favour, and subsequently a vesting 
order is made, the purchaser will be entitled to the property under this section.(4) 


13. Second paragraph. —The second paragraph makes it clear that the equity 
in favour of the transferee cannot be enforced against a person who has taken a 
subsequent transfer from the transferor in good faith, for consideration, and without 
notice of the option vested in the transferee.(l) If, therefore, the subsequent trans¬ 
feree has notice of the option, lie cannot claim the benefit of the second paragraph.(2) 
The subsequent transferee will be deemed to have had notice of the existence of the 
option if he had knowledge of the previous transaction,(2a) and in such a case it is not 
necessary to establish that the subsequent transferee had known that the transferor’s 
title was defective on the date of the first transfer, that the transferor later acquired 
interest which he had previously purported to transfer and that the transferee had 
exercised his option by electing to hold the transfer bound by the bargain.'2b) 

It has been doubted by the High Court of Allahabad whether the word “trans¬ 
feree” in the second paragraph would include a court auction-purchaser of the trans¬ 
feror’s property inasmuch as what is purchased in court auction is merely the right, 
title and interest of the transferor.(3) In the undermentioned case of the same High 
Court,(4) A mortgaged to B certain property to which he had no title but subsequently 
acquire! it. Before B sued on his mortgage the property was sold in court auction to 
C who took with knowledge of all the facts. It was held that C was estopped from 
denying the validity of the mortgage in favour of B. There was, however, no reference 

to S. 48. 


Where the equity in favour of a first transferee in the shape of the option 
mentioned in the first paragraph does not exist the equity mentioned in this paragraph 
does not come into play and it will not be necessary for the person who has taken a 
subsequent transfer to resort to this paragraph for protection.(5) 


4 . 1927 Mad 1 (3) [AIR V 14]: 50 Mad 135 (FB). 
1927 Mad 1091 (1092) [AIR V 14] (DB). 


Section 43—Note 13 


1. 1962 S C 847 (850) [AIR V 49 C 119] : 1962 
Supp (2) SCR 554. 

1956 All 225 (229) [AIR V 43 C 98] : ILR (1956) 
1 411 313 (FB). (Held overruled on another 
point by AIR 1962 S C 847 in AIR 1965 All 504.) 
1959 \lf 301 (302) ’AIR V 39]. 

1952 Nag 29 (30) [AIR V 39] : ILR (1952) Nag 


629. 

+(’11) 14 Oudh Cas 295 (299) (DB). 

(’02) 29 Cal 355 (361) (DB). 

2 . 1929 Mad 890 (892) [AIR V16] (DB). 
1919 Cal 1024 (1025) [AIR V G, (DB). 


2a. 1967 All 531 (532) [AIR V 54 C 158] (DB). 
(Sections 43 and 3 — Notice — Meaning of — 
Transfer in favour of first transferee effected by 


registered deed — First transferee found to be 
in possession of land in question when subse- 
quent transferee obtained transfer deed in 
respect of it - Held subsequent transferee could 
not be said to be transferee without notice.) 

1952 All 301 (303) [AIR V 39]. (But from the 
mere fact of the registration of the first mort¬ 
gage of a property of which a part was acquired 
only subsequently by the mortgagor it cannot 
be assumed that the second mortgagee of that 
part had notice of the option especially when 
the second mortgage was not made subject to 
the first mortgage and there is uo mention in 
the second mortgage deed about the first 
mortgage.) 

2b. 1952 All 301 (303) [AIR V 39]. 

3 1935 All 234 (235) [AIR V 22] (DB). 

4 - (’81) 3 All 805 (80S) (DB). 

5 1952 Nag 29 (30) [AIR V 39] : ILR (1952) 
Nag 629. 



TRANSFER BY ONE CO-OWNER 


[ S 44 N 1 Pt 3 ] 641 


44. Whsre one of two or more co-owners of immovable property 
Transfer by one legally competent in that behalf transfers his share of sueh 
co-owner. property or any interest therein, the transferee acquires, as 

to such share or interest, and so far as is necessary to give effect to the 
transfer, the transferor's right to joint possession or other common or part 
enjoyment of the property, and to enforce a partition of the same, but subject 
to the conditions and liabilities affecting, at the date of the transfer, the share 
or interest so transferred. 


Where the transferee of a share of a dwelling house belonging to an 
undivided family is not a member of the family, nothing in this section shall 
be deemed to entitle him to joint possession or other common or part enjoy¬ 
ment of the house. 

Synopsis 


1 . Scope of the section. 

2. Immovable property. See Section 3. 

3. “Legally competent in that behalf.” 

4. “Right to joint possession or other com¬ 

mon or part enjoyment.” 

5. Right to enforce a partition—General. 


6 . Right to joint possession and partition 

under Hindu law. 

7. “Subject to the conditions and liabilities.” 

8 . Second paragraph—General. 

9. “Dwelling-house.” 

10. “Undivided family.” 


1. Scope of the section. — This section deals with the rights and liabilities 
of a transferee from a co-owner, as to the enjoyment of the property transferred. The 
first part of the section merely incorporates the general principle that a person who 
takes a transfer from another steps into the shoes of his transferor, and is clothed with 
all the rights and becomes subject to all the liabilities of his transferor. In short, he 
becomes as much a co.owner as his transferor was before the transfer.(l) 

The second part provides an exception to the general rule stated above and is 
based on convenience.lt is designed to prevent an outsider from enforcing his way 
into a dwelling-house in which other members of the transferor’s family have a right to 
live.(2) The effect of it is to compel a stranger transferee of a die el ling.ho use belonging 
to an undivided family, to enforce his rights in regard to such share only by a 
partition. 

Although this section in terms may not apply to a sale in execution of a decree 
yet the principle underlying the section is applicable to an execution sale.(8) 


Section 44 — Note 1 

1 . 1905 Mad 389 (39 ) [AIR V 52 C 132] : I L R 
(1905) 2 Mad 521. (Transfer of property by one 
of the co-owners — Transferee is entitled for 
possession and declaration that the interest of 
transferor has been conveyed to him.) 

1952 All 050 (052) [AIR V 39] (DB). (Permanent 
lease cf proprietary right by one of co-sharers 
without consent of other co-sharers — Trans¬ 
feree is entitled to remain in occupation of plot 
to the extent of share of his transferor co- 
sharer.) 

1935 Lah 651 (652) [AIR V 22]. 

1935 Mad 1059 (1061) [AIR V 22]. 

1932 All L-93 (400) [AIR V 19] : 54 All 628 (DB). 
(’30) 125 Ind Cas 739 (740) (Cal). 

+ 193 » Oudh 475 (478, 479) [AIR V 17] (DB). 
1924 Mad 741 (746) [AIR V ll] (DB). 

4. T. P. 41. 


1917 Nag 45 (46) [AIR V 4] : 14 Nag L R 101. 
1915 Mad 447 (448) [AIR V 2] (DB). 

1915 Mad 453 (454, 455) [AIR V 2] : 39 Mad 265 
(DB). (Purchaser from co-owner cannot claim 
mesne profits from others unless he gets parti¬ 
tion.) 

(’08) 18 Mad L Jour 258 (258) (DB). 

(’68) 10 Sutb W R 441 (441) (DB). (A party who 
purchases the rights of one of a number of co¬ 
sharers comes into all arrangements made in 
respect to the collections.) 

2. 1953 Cal 259 (260) [A I R V 40 C 94] : I L It 
(1954) 1 Cal 384 (DB). 

1940 Rang 53 (54, 55) [AIR V 27]. 

3. 1962 Orissa 147 (149) [AIR V 49 C 56]. 

1948 Cal 61 (62) [A I It V 35 C 27] (DB). (What¬ 
ever might be said about cases where the 
stranger purchaser of a share of a dwelling 
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2. Immovable property. — See section 3. 


3. “Legally competent in that behalf.” — These words must be interpreted 
in the light of the provisions of S. 7 which provides that every person competent to 
contract and entitled to transferable property or authorised to dispose of transferable 
property not his own, is competent to transfer such property in the circumstances, to 
the extent and in the manner allowed or prescribed by any law for the time being in 
force. A coparcener in a Mitakshara joint Hindu family, for instance, cannot according 
to the law prevailing in all the provinces, make a gift or a bequest of his share in the 
family property except with the consent of the other coparceners.(1) Nor can such a 
coparcener even make a transfer of his share for consideration , according to the law 
prevailing in some provinces, without the consent of the other coparceners.(2) In 
either case, the coparcener cannot, in the absence of such consent, be said to be ‘‘legally 
competent to make the transfer” within the meaning of this section, and the transferee 
cannot claim the rights accorded to him under this section. 

According to the law prevailing in some provinces in India, a coparcener of a 
Hindu joint family can alienate his share in the joint family property for considera¬ 
tion.(3) Such a coparcener will be a person ‘‘legally competent to make the transfer” 
within the meaning of this section. 

The interest of a co-sharer in common property can be sold, mortgaged or 
leased to another co.sharer or to a stranger. The fact that common property has not been 
divided by metes and bounds and allotted in severalty to the co-sharers does not stand 
in the way of the interest of one sharer being conveyed to a stranger or another 
co-sharer.(4) Hut where one co.sharer landlord in exclusive possession of a plot of the 
joint land lets it out to a tenant without the consent of the other co-sharer landlords, 
such a tenancy will not bind the latter.(5) A surrender of his share by one of several 
tenants to the landlord is within this section.(G) 


4. “Right to joint possession or other common or part enjoyment.” — 

Every joint owner or co.owner of property has a proprietary right in the icliole 
estate.(l) This right, however, operates only to prevent any co-owner from setting up a 


bouse who lias obtained joint possession peace¬ 
fully is sought to be ejected by other co- 
parceners, a suit for joint possession by 
auction purchaser against the other co¬ 
parceners would not lie.) 


which the lessor could transfer.) 

(’51) 17 Cut LT 358 (359). 

G. 1957 Bom 217 (218) [AIR V 44 C 75] : I L R 
(1957) Bom 371 (DB). 

Section 44 — Note 4 


Section 44 — Note 3 

1. See Note 7 on Section 7. 

2. See Note 7 on Section 7. 

3. See Note 7 on Section 7. 

4. 1965 J and K 2 (6) [A I R V 52 C 2]. (Com¬ 

promise decree for possession — Decree-holders 
holding specific shares in the undivided and 
joint property, under the terms of decree — 
Two decree-holders, out of three, transferring 
their interest to lessees-judgment-debtors — 
Transfer is not invalid and the judgment- 
debtors would be entitled to joint possession of 
the property along with the other co-owner or 
his transferees.) 

1957 Andh Pra 619 (624) [AIR V 44 C 205]. 

5. 1952 All 650 (652) [A I R V 39] (DB). (Lease 
in such a case must be confined to the interest 


l . 1967 J and K 17 (18) [AIR V 54 C 7]. 

1936 Mad 666 -667) [AIR V 23]. 

1934 Lah 1 CD [AIR V 21] (DB). 

L930 Sind 34 (36) [AIR V 17] : 24 -Sind L R 208 
(DB). (Legitimate use of property does not con¬ 
stitute invasion of co-sharer’s right.) 

+ 1924 Cal 792 (793) [A I R V 11] (DB). (The 
joint proprietary right is however merely a 
right and must not be confounded with the 
manner of enjoying that right.) 

[917 Nag 45 (46) [A 1 Ii V 4] : 14 Nag L R 101. 

(Do.) 

’ll) 7 Nag LR 82 (84). 

’09) 5 Nag L R 105 (106). ^ r _ _ 7 QQ . 

[See also 1952 Trav-Co 195 (198) ,A I R \ 39, 
(DB). (A co-owner can maintain a suit for 
possession of the entire property again=t a 
trespasser on his own behalf. (Kunhi Raman 
and P. Subramaniya Iyer JJ.) 
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claim to any parcel of the common property as his exclusive property, during the 
period of common ownership.(2) In other words, a co.owner gets a cause of action to 
claim joint possession, when his right to enjoy the property in common is denied or 
there is an ouster . (For a discussion of what amounts to ouster , see the A.I.R. Commen¬ 
taries on the Limitation Act, 4th (1965) Edn. Articles 64 and 65, Notes 85 and 86). 

A co-owner or his transferee, if ousted from joint possession, is entitled to 
enforce his right to joint possession by a suit, and is not necessarily forced to sue for 
partition .(8) 

But where there is no ouster and the co-owners have been enjoying the common 
property in separate plots for the sake of convenience, the Court will not decree to one 
co-owner joint possession of the portion in the actual cultivation of $ie other.(4) The 



2. *1924 P C 144 (146) [AIR V 11] : 51 Cal 631: 
51 Ind App 293. 

1924 Cal 792 (793) [AIR V ll] (DB). 

1920 Cal 610 (612) [AIR V 7] : 47 Cal 182 (DB). 
(If ho occupies it exclusively he has to account 
to the others.) 

1917 Nag 45 (46) [AIR V 4] : 14 Nag L R 101. 
(’12) 13 Ind Cas 376 (377) (DB) (Cal). 

(1900) 1900 All W N 81 (81, 82) (DB). 

See also the cases cited in foot-note (4). 

3. 1956 Cal 625 (627) [AIR V 43 C 178]. 

(’49) 8 J&KLR 34 (35). 

1932 All 81 (81) [A I R V 19]. (Decree for joint 
possession cannot be refused merely on ground 
that it would be impracticable or inadmissible.) 
1927 Cal 936 (937) [A I R V 14] (DB). (26 Cal 

553, Foil.) 

1915 Cal 264 (264) [A I R V 2] (DB). (If not 
satisfied with delivery of possession of un¬ 
divided share he can sue for partition.) 

(’99) 26 Cal 553 (555) (DB). 

(’96) 18 All 361 (363). (Stranger building upon 
property — Purchase from stranger by some co- 
sharers — Remaining co-sliarers can sue for 
joint possession of land on which building was 
erected.) 

(’95) 20 Bom 467 (468, 469) (DB). 

4. 1924 P C 144 (146) [A I R V 11] : 51 Cal 631 : 
51 Ind App 293 (PC). 

* ’89) 18 Cal 10 (21) : 17 Ind App 110 (PC\ (But 
the person iu exclusive possession is liable to 
pay compensatian for the exclusive use.) 

(’04) 26 All 588 (591) (FB). (Co-owner in joint 
possession illegally ousted from it— He is entit¬ 
led to be restored to joint possession.) 

(’62) 1962 B L J R 277 (279). 

(’51) 55 Cal W N (3 D R) 159 (164). 

1934 All 193 (196) [AIR V 21] : 56 All 582 (DB). 
1932 All 81 (81, 82) [AIR V 19]. 

1930 Sind 34 (35, 36) [AIR V 17] : 24 Sind L R 
208 (DB). 

1927 Oudh 467 (467,468) [AIR V 14] : 2 Luck 
740 (DB). (Mortgagee with possession from co¬ 
sharer cannot be ejected by another co-sliarer.) 

1926 Rang 137 (138) [AIR V 13]: 4 Rang 103 (DB). 
1925 Cal 1027 (1028) [AIR V 12] (DB). 

1925 Cal 272 (272, 273) [A I R V 12]. (Mutual 
arrangement to possess separately alone will 
support suit for separate possession; otherwise 
the remedy is by partition.)] 


1925 Cal 235 (237) [AIR V 12] (DB). 

1924 All 923 (924) [AIR V ll]. (Decree for joint 
possession refused — Proper remedy held to be 
partition.) 

1924 All 880 (881) [AIR V ll]. 

1924 Cal 792 (793) [AIR V 11] (DB). 

1923 All 446 (447) [AIR V 10]. (One co-sharer in 
sole actual possession of plot ousted therefrom 
by another co-sharer — Former is entitled to 
actual possession which he had before and not 
merely to joint possession.) 

1923 All 445 (445, 446) [AIR V 10] : 45 All 157 
(DB). 

1923 All 416 (416) [AIR V 10]. (One co-sharer 
wrongfully cultivating parti land and getting it 
recorded in his name—Another co-sharer can get 
decree for joint possession.) 

1919 Cal 992 (993) [AIR V 6] (DB). 

1919 Oudh 303 (303, 304) [A I R V 6]. (One co¬ 
sharer in exclusive possession for long time — 
Remedy of other co-sharers is partition.) 

1918 Oudh 288 (289) [AIR V 5] : 21 Oudh Cas 

214. (Exclusive possession by one co-sharer for 

long time without any let or hindrance by other 

co-sharers —Latter have no right to eject him— 

• • • • & 

Their remedy is by partition.) 

1918 Pat 175 (178) [AIR V 5] (DB). 

1917 Cal 345 (346, 347) [AIR V 4] (DB). (One co¬ 
owner claiming adversely portion of joint pro¬ 
perty — Other co-owner is entitled to decree for 
joint possession.) 

1918 Cal 19 (20) [AIR V 5] (DB). (Do.) 

f 1917 Nag 45 (46, 47) [AIR V 4] : 14 Nag LR 101. 
1914 Cal 283 (284, 285, 286) [AIR V ll (DB). 

(’12) 34 All 150 (154) (DB). (A plaintill who has 
never been in possession but is entitled to 
possession jointly with other persons can bo 
granted a decree for joint possession.) 

(’12) 34 All 113 (115) (DB). (Joint owners in ex¬ 
clusive possession of separate plots in abadi — 
They are entitled to continue such possession so 
long as such possession does not interfere with 
user of other owners of what is in their posses¬ 
sion.) 

(’ll) 7 Nag L R 82 (84). 

(’07) 5 Cal L Jour 267 (268, 269) (DB). 

(’05) 27 All 88 (90, 92) (DB). 

(’05) 2 All L Jour 481 (482). 

(’05) 1905 All W N 160 (161) (DB). (Decree 
declaring but not restoring joint possession and 
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for dechrat O of l n™^ ^ ° f the Cosharer tenants to a decree 

binding partition between the cosharers.(ob) aosence ot a 

As to the mode of executing a decree for joint possession see the A IE Com 
men tan es on the Code of Civil Procedure, 7th (1963) Edn., 0. 21,’ R. 35, Note 6. 

■ U i ndG . 1 t l L ’ sect ,' 011 a usufructuary mortgagee of a share in immovable orowertv 
a u,res h,s transferor’s right to joint possess,,,, or other com,,,on „ p t “ nj™Z 

ot the property, and so long as the mortgage subsists, the mortgagor CfTSSS 

an) joint possession or common enjoyment of that property with his co owners' If he 

m“rXe (eT'” 8 ' "* * * “*“• *° * the instance of his own 

5. Right to enforce a partition—General.— In all cases of joint ownership 
each party has a right to demand and enforce partition; in other words, a right to be’ 


entitling plaintiff to ask accounts of profits can 
be granted.) 

(’05) 1905 All W N 119 (120). 

( 04) 27 All 153 (154, 155) (DB). (Dispossessed 
co-owners held entitled to decree for joint 

possession.) 

(’01) 1901 All W N 48 (48, 49). (Share in undivi¬ 
ded mail a 1 taken possession of by some of the 
co-sharers to the exclusion of other co-sharers— 
Lattoi aio entitled to decree for joint possession ) 

(1900) 14 C P L R 76 (78). ' 

(’98) 2 Cal W N 229 (232) (DB). (Decree for par¬ 
tial ejectment and joint possession.) 

(’94) 1891 All W N 1G6 (167) (DB). 

(’73) 5 N W P H C R 122 (127) (DB). 

(’72) 18 Suth W R 12 (13) (DB). (Other co¬ 
sharer’s remedy is only by way of an applica¬ 
tion for partition.) 

(’70) 13 Suth W R 322 (322, 323) (DB). (But the 
case is different if there is direct infringement 
of clear and distinct right.) 

[See 1931 Nag 40 (41) [AIR V IS] : 26 Nag L R 
345. (Common land brought under cultivation 
by co-sliarer—Suit for joint possession must he 
brought without delay.)] 

(’71)5 Beng L R (App) 25 (26) (DB). (One of seve¬ 
ral co-sharers cannot without consent of others 
interfere with the enjoyment of property by a 
tenant who derives his title from all.) 

[See ah so (’06) 11 Cal WN 143 (145) (DB). (Sepa¬ 
rate leases by different co-sharers of lands in 
their exclusive possession— One of the lessees 
cannot sue for joint possession with ether — 
His proper remedy is suit for partition.) 

(’05) 32 Cal 837 (848, *49) (DB). 

(’98) 1S98 Pun Re No. 16, p. 33 (38). 

(’68) 9 Suth W R 291 (291) (DB). (Proprietors 
are not entitled to oust their co-proprietors 
from lands which the latter have as tenants 
brought under cultivation.)] 


5.*1924 PC 144 (145, 156) [AIB V 111 : 51 Cal 
631 : 51 Ind App 293. 

1935 Pesh 126 (128) [AIR V 22] (DB). (Claim for 
possession by one co-sharer against another can 
he met only by partition.) 

1934 All 193 (196) [AIR V 21] : 56 All 582 (DB). 
1933 All 519 (521) [AIR V 20] : 55 All 728. (Ex¬ 
cluded co-sharer can recover compensation; 
partition is not his only remedy.) 

(’261 95 Ind Cas 845 (846) (Oudh/. (1924 P C 144 
[AIR V 11], Followed.) 

1925 Cal 1027 (1028) [AIR V 12l (DB). 

1924 Cal 792 (793] [AIR V 11] (DB). 

1919 Oudh 303 (303) [AIR V 6]. 

1918 Pat 175 (178) [AIR V 5] : 3 Pat L Jour 426 
1918 Oudh 288 (289) [AIR V 5] ; 21 Oudh 
Cas 214. 

(’07) 5 Cal L Jour 267 (268) (DB). (18 Cal 10 
(PC), followed.) 

(’06) 11 Cal W N 143 (145) (DB). (Lessee from 
co-owner improving land in belief that it was 
exclusive share of his lessor— Lessee from other 
co-owner cannot be given joint possession but 
may sue for partition.) 

(’01) 28 Cal 223 (227) (DB). 

(’72) 18 Suth WR 12 (13) (DB). 

5e. 1939 All 415 (426) [AIR V 26] : ILR (1939) 
All 607 (FB). (Co-sharer in part enjoyment of 
joint land His transferee is entitled to the same 
part enjoyment — Provisions of S. 118 of U. P. 
Land Revenue Act do not affect provision of 
T. P. Act about transfer of co-sharer’s interest 
in land with all that is attached to it.) 

1950 Pcpsu 5 (5, 6) [AIR V 37 C 3j : 1 Pepsu 
LR 312. 

5b 1950 Assam 1 (5) [AIR V 37 C l] ; I L R 
(1949/ 1 Assam 40 (DB). 

6 . 1944 Pat 341 (343) [AIR V 31] (DB). (As the 
mortgagor co-sharer has no right to present 
possession, he cannot claim partition.) 
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placed in a position to enjoy his own right separately and without interruption or 
interference by others.(l) Under the section not only the transferee of a share, but 
also a transferee of any interest therein can sue for partition.(la) 

To entitle a person to claim partition, it is thus not necessary that the parties 
should have identical interests.(2) A subordinate tenure-holder under a co.owner is as 
much entitled to claim partition against the properties as a purchaser from a co. 
owner.(3) So also, a lessee for a term of years,(4) a mortgagee entitled to possession,(5) 
and a life.tenant(6) have all been held entitled to partition in so far as it is necessary 
to give effect to the transfer. But a mortgagee who is not entitled to possession is not 
entitled to sue for partition as it cannot be said that partition is necessary to give effect 
to his mortgage.(Ga) 


It is not in every case that partition will be decreed, irrespective of the conve¬ 
nience of the parties.(7) In Uemadn Nath Khan v. Bamani Kant Bo\j,{ 8) a Full Bench 
case, it was contended that there could be no partition between parties who did not 
own co-ordinate interests. Justice Bannerji observed as follows : 

“The only reason that might be urged in its support is, that if partition can be enforced 
as between co-owners whose interests are not co-ordinate in degree, parties having permanent 
interest may be pat to frequent and needless expense and trouble by having to watch partition 
proceedings instituted at the instance of co-owners with temporary interests, such proceedings 

not leading to any division of the property which can have a lasting effect.I think the 

Court must in each case determine whether, having regard to the nature of the interests owned 


Section 44 — Note 5 

1. Spencer, Equitable Jurisdiction of the Court 
of Chancery, Vol. 1, Page 653. 

Story, Equity Jurisprudence, Ss. 648 & 649. 

(’36) 40 Cil WN 1203 (1204, 1205) (DB). (A 
market or market land is not impartible.) 

1915 Lah 416 (417) [AIR V 2] : 1915 Pun Re 
No. 87 (DR). 

('06)28 All 627 (629) (DB). 
t (’69) 3 Beng L R (App) 120 (121) (DB). 

[See also (’06) 10 Cal \V N 839 (840) (DB).] 

la. 1940 Mad 491 (492) [AIR V 27]. (If it is 
necessary to give effect tc the transfer.) 

2. *(’10) 37 Cal 9i8 (927) : 37 Ind App 198 (PC). 
(24 Cal 575 (EB) approved—Nor is it necessary 
that the interest should be of a permanent 
nature, e.g., a mukarrari interest.) 

(’97) 24 Cal 575 (583) (FB). (20 Cal 379 over¬ 
ruled — Zamindar held entitled to sue putnidar 
for partition.) 

1918 Bom 251 (252) [AIR V 5] : 42 Bom 87 (DB). 
(Suit by one co-tenant against lessee of others 
to recover share of tenancy by partition is 
maintainable.) 

1916 Cal *01 (892) [AIR V 3] (DB). (Permanent 
tenure-holders are entitled to seek partition as 
against co-sharers of their lessors.) 

1916 Pat 259 (261) [AIR V 3] : 1 Pat L Jour 441 
(DB). (Lessee for a term of years.) 

(’09) -2 Ind Cas (ill (614) (Oil) (Cal). (Life- 
tenant.) 

(’06) 3 All L Jour 471 (475). (Lessee of undivi¬ 
ded portion of house can sue for partition.) 

( 05) 1 Cal L Jour 40 (42) (DB). (Kaeini mourasi 

mirasdars.) 

( 03) 27 Mad 361 (366) (DB). (Lessee for a term 
of years.) 


(1852) 51 E R 733 (735) : 16 Beav 147 (151), 
Heaton v. Dearden. 

(1813) 35 ER 214(214, 215) : 1 Ves & B 551, 
Baring v. Nash. 

[See also 1926 Cal 1076 (1077) [AIR V 13] (DB). 
(Suit by occupancy tenant for partition against 
landlord.) 

1933 Bom 121 (122) [AIR V 20] (DB). (Under 
Hindu law, mortgagee from one coparcener can 
maintain suit for partition of joint family 
property.) 

(’83; 10 Cal 97 (102) (DB).] 

3. (’05) 1 Cal L Jour 40 (42) (DB). (Kaemi 
Mourasi Mirasdars.) 

4. 1957 Andh Pra 619 (619) [AIR V 44 C 205! 
(DB). 

1916 Pat 259 (261) [AIR V 3] : 1 Pat L Jour 441 
(DB). 

(’03) 27 Mad 361 (366) (DB). 

f (1852) 51 E Ii 733 (735) : 96 R R 69, Heaton v. 
Dearden. 

5. 1933 Bom 121 (122) [AIR V 20] (DB). 

6 . (’09) 2 Ind Cas 641 (644) (DB) (Cal). 

6a. 1940 Mad 491 (492) [AIR V 27]. 

7. f(’97) 24 Cal 575 (582, 583) (FB). 

1957 Andh Pra 619 (624) [A I R V 44 C 5) 
(DB). 

1929 Cal 710 (712, 713) TAIR V 16] : 57 Cal 715 
(DB). (There is no fixed rule that property held 
in temporary right cannot be partitioned.) 

1916 Pat 259 (261) [AIR V 3] : 1 Pat L Jour 441 
(DB). 

(’07) 34 Cal 1026 (1028) (DB). 

(’05) 1 Cal L Jour 40 (41) (DB). (Partition of 
portion of joint estate.) 

8 . (’d7) 24 Cal 575 (582, 583) (FB). 



646 [S 44 N 5 Pt 9] 


TRANSFER BY ONE OO.OWNER 


by the parties, and to all other circumstances necessary to be taken into consideration, the 
balance of convenience is in favour of allowing partition, and if it determines that question in 
the affirmative, the mere fact of the parties owning interests which are not co-ordinate in 
degree, ought not to be a bar to partition.” 

Accordingly, a claim to partition will be refused on the ground of inconvenience, 
where the plaintiff owns an interest of a temporary , precarious or qualified character, 
but will be generally allowed where the parties have permanent titles.(9) There is- 
however, no fixed rule of law that a property held in a temporary right cannot be 
partitioned.(10) In the undermentioned case(ll) while holding that a monthly tenant 
was entitled to partition, Justice Ghose remarked:: 

“In the circumstances of this case I consider that the mere fact that technically the 
holding is a monthly tenancy should not debar the plaintiffs from their lawful right to 
partition.” 

There are, no doubt, observations in Bhagwat Sahai v. Bepin Behari Mitterf 12) a 
Privy Council decision, which lend support to the view that parties claiming partition 
must have permanent titles. But their Lordships expressly refrained from adopting as 
a general rule of law that a temporary interest could not be partitioned. 


In order to succeed in a suit for partition, there must not only be the unity of 
title or interest—they need not be of the same degree—but also the unity of posses, 
sion. Thus, if the plaintiff is not in joint possession, either actual or constructive, but 
is entitled to joint possession, then he must frame the suit as one for joint possession 
and partition.(18) Where a co-owner mortgages his share with possession, it cannot be 
said that the mortgagor co.owner, so long as the mortgage subsists, has a unity of 
possession with his co.owners. The mortgagor, therefore, cannot claim partition so long 
the mortgage remains unredeemed.(13a) 

The right to partition cannot be denied on the ground that the title on which it 
is based is liable to forfeiture in the events which have not occurred.(14) 

A partition effected at the instance of a person having a temporary interest, 
lasts only till the expiry of that interest.(15) 

6. Right to joint possession and partition under Hindu law. As has 

already been seen in Note 3, a coparcener of a joint family governed by the Mitakshara 
School of law is competent according to the law prevailing in some pro\ince3, to transfer 
for value his own interest in the coparcenary property without the consent of other 
coparceners. But as regards the rights of the purchaser to joint possession and parti¬ 
tion, the law as administered in Madras differs from that which prevails in other 

provinces. 


9. *v’97) 24 Cal 5?5 (582, 583) (DB). 

192*2 Cal 3;5 (347) AIR V 9' : 49 Cal 37 (FB). 
(Title not made precarious by virtue of tbe 
periodical settlement for the assessment of 
revenue -Partition is possible.' 

1916 Cal 124 (126) LAIR V 3] : 43 Cal 1118 
(DB). 

('05) 9 Cal W N 699 (702) (DB). 

10. See for instance tbe cases cited in foot¬ 
notes (3) to (6) and fcot-note (11). 

1 t. 1929 Cal 710 (713) [AIR V 16] : 57 Cal 715 
(DB). 

12. (’10) 37 Cal 918 (927) : 37 Ind App 193 
(PC). (9 Cal W N 699, reversed on facts—Inte- 


e-=t of mokararidar held not of a temporary 
nd qualified character.) 

3. 1937 Pat 525 (526' [AIR V 2C (DB). (AIR 
933 Pat 422 reversed—Vendor found never in 
ossession of share -old — Purchaser held not 
ntitied to partition unless actual possession of 

hare recovered.) _ _ 

928 Rang 73 >76, 77) AIR \ 15 : 5 Rang 7So. 

23 Pat 162 (163) [AIR V 10[ ( DB). 

18 Cal 393 (394) AIR V 5] (DB). 

3a. 1944 Pat 341 (343) [AIR V 31] (DB . 

4. (’10) 37 Cal 918 (927) : 37 Ind App 193 
PC). 

5. (’03) 27 Mad 361 (366) (DB). 
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Right to joint possession. 

According to the High Courts of Madras and Andhra Pradesh the only right 
which the transferee gets is an equity to stand in his transferor’s shoes and to work 
out his rights by means of a partition. The transferee does not acquire an interest in 
the property and is not entitled to possession^ 1) According to the High Court of 
Bombay,(2) and the Judicial Commissioner’s Courts of Nagpur(B) and Sind(3a) where 
the transferee is a stranger and has not obtained possession , be is not entitled to posses¬ 
sion. But where he has obtained possession , the non-alienating coparceners, according to 
the High Court of Bombay, may sue either for joint possession with the transferee(4) 
or to recover the possession of the whole alienated property.(5) If they sue for joint 
possession, the Court is bound to decree it.(6) In the latter case, the Court is not 
bound to eject the transferee and may allow him to hold the property as tenant-in¬ 
common till partition.(7) 


Right to partition. 

According to the High Courts of Bombay(8) and Madras,(9) where a coparcener 
transfers his interest in a specific property, a suit for partition by the transferee must 
be one for the general partition of the entire property, and not for partition of the 
specific property. According to the law prevailing in Allahabad(lO) and Calcutta,(11) 


Section 44 — Note 6 

1. 1917 Mad 111 (111) [AIR V 4] (SB). 

1959 Andh Pra 523 (526) [A I R V 46 C 152] 
(FB). (That equity is not available to alienee 
from the alienee—(1958) 1 Andhra W R 85, 
overruled.) 

1926 Mad 683 (686) [AIR V 13] : 49 Mad 596 
(DB). 

1923 Mad 467 (468) [AIR V 10] (DB). 

1915 Mad 50 (51) [AIR V 2] (DB). 

1914 Mad 440(441, 444) [AIR V l] : 38 Mad 684 
(DID. (Alienee cannot sue for allotment of his 
share but for partition of whole family pro¬ 
perty.) 

<’12) 16 Ind Cas 698 (700) (DB) (Mad). (Per Sun- 
dararn Aiyar, J.) 

[See 1923 Mad 55 (56) [AIR V 10] : 46 Mad 54 
(DB). (Insolvency of managing member of 
joint Hindu family—Official Assignee is en¬ 
titled to joint'possession.) 

(’06) 29 Mad 294 (295) (DID. (Purchaser at 
court-sale of the share of an undivided mem¬ 
ber of a joint Hindu family acquires only a 
right to sue for partition.)] 

2. 1922 Bom 137 (137) [AIR V 9] : 46 Bom 28 
(DB). 

1919 Bom 84 (85) [AIR V 6] : 43 Bom 472 (DB). 
1918 Bom 101 (104) [AIR V 5] : 43 Bom 17 (DB). 
(’89) 1889 Bom P J 323 (DB). 

(’88) 1888 Bom P J 57 (DB). (Mortgagee of a 
share in specified fields forming part of un¬ 
divided family estate cannot be awarded posses¬ 
sion thereof.) 

(’86) 1886 Bom P J 105 (DB). 

(’85) 1885 Bom P J 176 (DB). 

(’85) 1885 Bom P J 157 (DB). 

(’80-81) 5 Bom 496 (498, 499) (DB). 

[See also 1916 Bom 130 (132) [AIR V 3] : 41 
Born 347 (DB). 


(’80-8D 5 Bom 499 (503, 504) (DB). (Purchaser 
at auction-sale of the share of a coparcener is 
not entitled to possession but must sue for 
partition.)] 

3. 1934 Nag 132 (133) [AIR V 21] : 30 Nag L R 
29 (DB). 

11929 Nag 60 (61) [AIR V 16] : 25 Nag L R 28. 
t (’13) 9 Nag L R 18 (23). 

(’02) 15 C P L R 156 (156, 158). 

3a. 1915 Sind 1 (2) [AIR V 2] : 10 Sind L R 34 
(DB). 

4. (’80)5 Bom 493 (495) (DB). 

(’78) 2 Bom 676 (678) (DB). (1 Bom 95, followed.) 
(’76) 1 Bom 95 (96) (DB). 

5. *1926 Bom 399 (399, 400) [AIR V 13] : 50 
Bom 204 (DB). 

6 . See the cases cited in foot-note (4). 

7 . See Mulla, Principles of Hindu Law, 9th 
Edition, 1940, Section 261 (1), Pages 297 to 299. 

8. + (’99) 24 Bom 128 (130, 133) (DB). 

(’98) 23 Bom 1S4 (186, 187) (DB). 

(’82) 1882 Bom P J 148 (148) iDB). 

(’75) 1875 Bom P J 140 (140) (DB). 

[See also (’85) 1885 Bom P J 237 (237) (DB).] 

9. (’10) 34 Mad 269 (274, 275) (FB). 

1960 Mad 341 (348) [AIR V 47 C 117]. (Benami 
purchaser of undivided interest of coparcener — 
Suit by for partition iu his own name — Title 
of benamidar not repudiated by real owner— 
Suit maintainable.) 

f 1914 Mad 440 (443) [AIR V l] : 38 Mad 684 
(DB). 

(’97) 20 Mad 243 (244, 245) (DB). (13 Mad 275, 
followed.) 

(’90) 13 Mad 275 (276) (DB). 

10. (’06) 28 All 39 (40, 41) (DB). :(The pur¬ 
chaser is not bound to include in his suit for 
partition the whole of the properly.) 

1 1. (’35) 62 Cal 655 (657). 
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the transferee may claim partition of the specific property without suing for general 

partition. He has, also, on general partition, the equitable right to have that property 

assigned to the transferring coparcener’s share, if that could be done without prejudic. 

mg the rights of the other coparceners.(12) The-non-alienating coparceners may also 

sue for a partition of the specific property alienated without suing for general parti. 

tion.(13) So also, a transferee from a coparcener can maintain a suit for partial partition 

confined to the property in the possession of another transferee from the remaining 
coparceners. (14) 

Befoie the amending Act of 1929, the second chapter of this Act and, therefore 
this section, did not affect any rule of Hindu law. The Hindu law rules as set out 
above were not, therefore, affected by the section.(15) The amendment of S. 2 by the 
omission of the word “Hindu” now makes this section directly applicable even to cases 
goveined by the Hindu law. If, therefore, there is a conflict between the Hindu law 
lules as set out above and the right of the purchaser under this section, this section 
will no doubt prevail. There does not, however, appear to be any such conflict. The 
rights of the transferee under this section to joint possession and partition are ‘‘subject 
to the conditions and liabilities affecting, at the date of the transfer, the share or 
inteiest transferred; these words clearly save the special rules of Hindu law in such 

matters.(16) 


7. ‘Subject to the conditions and liabilities.” — The rights of the trans¬ 
feree are “subject to the conditions and liabilities” that attach at the date of the 
transfer to the share or interest so transferred. Thus, a mortgagee from a co-owner of 
his share in one of several items of property belonging to the co.owners, will take it 
only subject to the right of the other co.owners to enforce a partition. If in such 
partition, the mortgaged property is allotted to another co-owner, the latter takes the 
property free of the mortgage, and the mortgagee can proceed only against the substi¬ 
tuted properties in the hands of the mortgagor.(l) Similarly, the purchaser of the 


12. 1934 Nag 132 (134, 135) [AIR V 21] : 30 
Nag L R 29 (DB). 

1931 Bom 218 (219, 220) [AIR V 181. 

1927 Mad 1084 (1086) AIR V 141. 

+ 1926 Mad 774 (776) [AIR V 13" : 50 Mad 320 
(DB). 

t 1924 Mad 81 (81, 83) [AIR V 11] : 46 Mad 815 
(DB). 

t 1923 Mad 467 (468, 471) [AIR V 10] (DB). 

1922 Bom 137 (137) [AIR V 9] : 46 Bom 28 

(DB). 

+ 1915 Sind 1 (2) [AIR V 2] : 10 Sind L R 34 
(DB). 

(’07) 17 Mad L Jour 617 (618) (DB). (25 Mad 
690, Followed.) 

(’76) 1876 Bom P J 77 (77) (DB). 

(’74) 11 Bom H C R 76 (82). 

(’74) 11 Bom H C R 72 (74). 

[But see 1934 Bom 329 (334, 335) [AIR V 21] 
(DB).(AIR 1920 Mad 3l6 r 'followed—Principle of 
substitution cannot be extended to strangers.)] 

13. *(’11) 34 Mad 259 (275, 276) (FB). 

1960 Mad 341 (348) [AIR V 47 C 117'. 

1918 Bom 101 (104) [AIR V 5]: 43 Bom 17 (DB). 
(’82) 5 Mad 196 (197) (DB). 

[See 1927 Mad 528 (529) [AIR V 14]. (In this 
case the suit was for partial partition and it 
was decided that alienee could not raise an 


objection that the suit was not maintain¬ 
able.)] 

14. 1924 Nag 337 (338) [AIR V 11]. 
f (’13) 9 Nag L R 145 (147). 

[See (’ll) 34 Mad 269 (275) (FB). (15 Mad 234 
and 13 Mad L J 477, Followed.)] 

15. 1917 Mad 111 (111) [AIR V 4] (SB). 

(’90) 13 Mad 275 (276, 277) (DB). 

16. 1952 Mad 419 (434) [AIR V 39]: ILR(1952) 

Mad 835 (FB). 

1964 Orissa 43 (44, 45) [AIR V 49 C 19' : ILK 
(1963) Cut 855 (DB). 

Section 44 — Note 7 

1. 1933 Lah 682 (685) [AIR V 20] (DB). 

1919 Oudh 329 (330, 33i) [AIR V 61. 

1916 Mad 323 (324, 325) [AIR V 3 1 39 Mad 283 

(DB). 

1914 Oudh 426 (429) [AIR V 1]. 
t (’07) 6 Cal L Jour 46 (49, 50> iDB). 

(’02) 24 All 483 (486) (DB). 

(1900) 1900 Pun Re No. 32, p. 112 (115) (DB). 
t (’95) 18 Mad 316 (318, 319) (DB). 

(’93) 20 Cal 533 (536) (DB). 

[’93-1900) 1893-1900 Low Bur Rul 189 (190). 

(’83) 1883 Pun Re No. 81, p. 260 (261, 262) 
(DB). 
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undivided interest of a Hindu coparcener of a joint Hindu family takes it subject to 
the liability of the coparcener of paying his father’s debts and to all the equities 

available to the other members of the family.(2) 

The transferee cannot, however, be saddled with new conditions or liabilities 
not existing at the date of the transfer .(3) The purchaser of the undivided interest of a 
member of a joint Hindu family is entitled to have his share ascertained with reference 
to the state of the joint family property at the date of the transfer and is not affected 
by the subsequent birth of other coparceners.(4) 

8. Second paragraph — General. — The second paragraph of the section 
provides an exception to the rule stated in the ffrst paragraph. Where a share in a 
dwelling.house belonging to an undivided family has been transferred to a stranger, 
the transferee cannot claim joint possession or other common or part enjoyment of 
the house ; he can enforce his rights with regard to such share only by a suit for 
partitionfl) The principle underlying the provision is that it is inequitable to permit 


See Domat, Civil Law, Section 1671. 

(’73) 1 Ind App 106 (119) (PC). (4 Beng L R App 
97, Reversed.) 

f (’98) 23 Bom 385 (392, 393) (DB\ (For the 
purpose of such re-adjustment, a partition once 
made is liable to be re-opened.) 

(’78) 4 Cal 510 (513, 514) (DB). 

[See also 1963 Andh Pra 119 (120, 121) [AIR 
V 50 C42] (DB). (Purchaser at court auction 
of undivided share in specific item — Specific 
item not allotted to share of judgment-debtor 
at partition — Purchaser cannot seek remedy 
of substituted security.) 

1929 Pat 208 (209) [AIR V 16] : 8 Pat 258 
(DB). (Co-sharer not a party to settlement is 
not bound by the settlement made by other 
co-sharers.) 

1922 Oudh 46 (47) [AIR V 9]. (Sale of plots 
by co-sharer of patti — Vendee is entitled to 
have his possession maintained subject to the 
result of any partition that may take place 
among the co-sharers.) 

1914 Mad 440 (441) [AIR V l]: 38 Mad 684 (DB). 
(’11)9 Ind Cas 67(68, 69) (DB) (Cal). (Case 
not one of encumbrance strictly fo called but 
rather a case of an anomalous burden.)] 

Also see S. 73, Note 1. 

2. 4"1 927 Mad 471 (472, 473) [AIR V 14] : 50 
Mad 535 (FB). 

(V2) 14 Ind Cas 524 (526, 527) (DB) (Mad). 

(’74) 11 Bom H C R 76 (82). 

[See also (’03) 28 Bom 201 (208) (DB). (ll Bom 
II C It 72 and 76, Followed.) 

(’96) 1896 Bom P J 38i (DB). (Purchaser from 
sharer bringing suit to have his vendor’s share 
in family property divided oil is liable to be 
met with allegation of the exhaustion of his 
vendor’s share.)] 

3. f 1925 Nag 68 (71) [AIR V 12]. 

(’81) 5 Bom 496 (498). 

[Nee also 1935 Pcsh 161 (162) [AIR V 22] (DB). 
(A mortgagee of property who obtains a decree 
on basis of his mortgage and becomes its owner 
by purchase in court-auction is not alTected 
by a mortgage created subsequent to his mort¬ 
gage.)] 


4. *(’12) 35 Mad 47 (51, 52, 55,61) (FB). (14 
Mad 408 (FB) not approved.) 
f 1936 Nag 34 (37) [AIR V 23]: 31 Nag L R (Supp) 
124 (DB). (35 Mad 47 (FB), followed.) 

1927 Mad 1084 (1086) [AIR V 14]. (Do.) 

1924 Mad 81 (81) [AIR V 11] : 46 Mad 815 (DB). 
(Do.) 

f 1916 Bom 130 (131, 132) [A I R V 3] : 41 Bom 
347 (DB). 

(’12) 14 Ind Cas 524 (526, 527) (DB) (Mad). 

[See also (’05) 15 Mad L Jour 486 (486). (25 Mad 
690 (FB), followed.) 

(’02) 25 Mad 690 (704, 721) (FB). (A purchaser 
for value of the interest of an undivided copar¬ 
cener who dies before partition is effected, does 
not lose the benefit of his purchase and he may 
apply for partition afterwards.)] 

(’02)25 Mad 697,t (DB), Vallun Venkatasami v. 
Garla Ademma. 

(’02) 25 Mad 697n ^DB), Muthuramien v. Subba- 
rainaniya. 

(1884) 7 Mad 588 (590) (DB). 

[But see 1933 Mad 158 (162) [A I R V 20] : 56 
Mad 534 (DB). (It Mad 408 (FB), followed.) 
(’96) 21 Bom 797 (806) (DB). (Purchaser is lia¬ 
ble to have his share diminished before parti¬ 
tion by the birth of other coparceners if ho 
stands by and does not insist on an immediate 
partition.)] 

Section 44 — Note 8 

1. (*08) 30 All 324 (327) (FB). (Words ‘un¬ 

divided family’ apply even to Mahommedans.) 
1958 Pat 550 (553) [AIR V 45 C 178]. 

(’54) 20 Cut L T 462 (466). 

1950 Cal 111 (114) [AIR V 37 C 33] : ILR (1951) 
1 Cal 103 (DB). 

1948 Cal 61 (63) [AIR V 35 C 27] (I)B). (Princi¬ 
ple of S. 44 applies to involuntary sales —Stran¬ 
ger purchasing at court-sale share of coparcener 
in tank enjoyed as part of a family dwelling 
house—Suit by him for joint possession against 
other coparceners is not maintainable.) 

11916 Cal 170 (172) [AIR V 3] (DB). 

[See also (’41) 46 Cal W N 407 (408) (DB). (It 
was held in this case that assuming that tho 
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a stranger t° intrude himself upon the privacy of an undivided family residence.(la) 
In Balan Anant v. Ganesh Janarclan ,(2) Westropp, C. J., observed as follows : 

„ "?' e i- ' d ^ m a far safer practice ’ and less likely to lead to serious breaches of the 

peace, to leave a purchaser to a suit for partition than to place him by force in joint possession 

b ahn °/ a HlndU ‘T ? y ■ ^ ich ma - v be -'3- of a different caste from'hTs own" 

but also different in lace and religion. 

The second paragraph not only takes away the right of the stranger transferee 
o an undivided share of a family dwelling-house from a co.owner to ask for joint 
possession but at the same time creates a right in favour of the other co.owners who 
are altected by the transfer. The other co.owners can maintain a suit for injunction 
restraining the stranger transferee from exercising any act of joint possession in 
respect of the share transferred,(2a) or if he has taken possession of the portion of the 
dwelling-house, they are entitled to get a decree for eviction against him.(2b) 

The right of a stranger transferee to have the house partitioned is, however, 
subject to S. 4, Partition Act (I\ of 1893). I nder that section, a stranger transferee 
claiming partition by metes and bounds may be compelled, at the option of the other 
members of the family, to forego his legal right to such partition and to accept pecu¬ 
niary compensation in lieu thereof.(3) This section does not make any distinction 
between the stranger purchaser coming before the Court as a plaintiff or as a defendant 
the other co.owner’s rights are the same in both the cases.(4) 


9. Dwelling-house. The word ‘house” embraces not merely the actual 
structure or building, but includes also adjacent buildings, cartilage, garden, courtyard, 
orchard and all that is necessanj for the convenient use and occupation of the house , but 
not that which is only for the personal use and convenience of a particular occupier.(l) 
The question whether all that is attached to a house is required for its convenient use 
is to be determined on the facts and circumstances of each case as established by the 
evidence let in.(2) In the undermentioned case,(2a) a big tank appertaining to a 
dwelling-house was held to be a part of it. But, once a garden or open land or a tank 
is dissociated from the structure or building, it is no longer a dwelling-house either on 
the theory of convenience or physical affinity or appurtenance or on the theorv of 


principle of the section applies to transfers in 

execution of a decree, an injunction can be 

granted against the transferee only when the 

• — 

transferee obtains decree for actual possession.) 

la. 1958 Pat 550 (553) [AIR V 15 C 178\ 

1953 Cal *259 (260' AIR V 40 C 94] : ILR (1954) 
1 Cal 381 ^DB). 

2. (’81) 5 Bom 499 (504, 505) (OB). 

2a. 1907 Orissa 139 ,1421 r AIR V 54 C 61 ■ : 33 
Cut LT 1103. (1951 Cal 412 AIR V 38], Dissen¬ 
ted from.) 


1952 Cal 253 (254) [AIR V 39] : ILR (1951) 2 Cal 
263. 

1917 All 2 (3) [AIR V 4] : 39 All 672 (DB). 

[See also'1961 Orissa 203 (204) [AIR V 48 C 78l 
(S. 4, Partition Act is only an extension of pri¬ 
vilege given to share-holders by S. 44, T. P. Act— 
It was presumably enactcd-to afford benefits of 
law of pre-emption to other communities in In¬ 
dia so far as dwelling-house is concerned.)] 

4. 1967 Orissa 139 (142) [AIR V 54 C 61]. 

Section 44 — Note 9 


1958 Cal 614 (615) .AIR V 45 C 1471 (AIR 1952 
Cal 253; liel. on; AIR 1951 Cil 412 Dissented 
from.) 

1952 Cal 253 (255) [AIR V 39 ; I L R (1951) 2 
Cal 26L 

[But see 1951 Cal 412 ^413, 414) [A I R V 38 C 
1101. 

2b. 1967 Orissa 139 (1421 [AIR V 54 C 6l]. 

3. 1967 Mad 156 (158) [AIR V 54 C 45]. (Under 
S. 4, Partition Act, co-owner can buy off the 
stranger purchaser if he seeks partition.) 

1967 Mad 76 (57) [AIR V 54 C 20]. 


\ 1941 Pat 4 (51 [AIR V 28]. (“Dwelling house” 
includes land and appurtenances necessary for 
its enjoyment.) 

+ 1938 Pat 13 (14) [AIR V 25b 
1928 Cal 539 (542) [AIR V 15]. (7 Ind Cas 436, 
followed.) 

1919 Cal 1055 (1056) [AIR V6]: 45 Cal 873 (DB). 
*(’10) 7 Ind Cas 436 (441, 442) (DB) (Cal). 

2. 41935 Mad 628 (631, 632) [AIR 22]. 

1928 Cal 539 (542) [AIR V 15]. 

2a. 1952 Cal 253 (254) [AIR V 39] ; I L R (1951) 
2 Cal 263. 
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physical integrity of parts or eomponents.(2b) 

In order that a house may be the ‘‘dwelling-house” of a family, it is necesairy 
that it must be used for dwelling purposes. A hut which was capable of being used as 
a dwelling-house but which was not so used for a number of years was held not to be 
a “dwelling-house.”(3) It is, however, not necessary that the family which owns the 
house should itself actually or constantly occupy it.(4) It may be occupied by tenants 
The mere grant of a tenancy of the ordinary kind, as distinguished from a permanent 
and irrevocable lease, will not change the character of the house, which is otherwise a 
dwelling.house.(4a) In the undermentioned case(5) of the Madras High t ourt, 

Walsh. J., observed as follows : 

“The word ‘dwelling-house’has a perfectly well known and plain meaning and does not 
necessarily connote a dwelling-house occupied by an undivided family, who also own it The 
Tc ,iMature might quite easily have used the term ‘family dwelling-house’, if it had wished to 
d0 ’so, but it contented itself with the simple word ‘dwelling-house.’ So also the words 
‘belonging to an undivided family’ arc quite unqualified and do not per se at all import that 
the bouse’must be occupied permanently, or even temporarily, by the undivided family.’ 

Although under the Hindu Succession Act a married daughter has no right of 
residence in the ancestral dwelling-house, she may come to possess that right under 
certain circumstances, for example, where she has been deserted or separated from her 
husband, or where she becomes a widow. Therefore, there is no absolute bar against 
the residence of a married daughter in the ancestral dwelling.house.(5a) 

By virtue of S. 13 of the General Clauses Act, 1S97, which provides that unless 
ft contrary intention is implied, singular words occurring in all Central Acts and 
Regulations should be taken to include the plural, the expression “dwelling-house” 
would include “dwelling-houses” where there are more dwelling-houses than one 
belonging to an undivided family. Where a family is large enough to need several 
dwelling-houses and the share of one of the members in all such houses is transferred 
to a stranger, it has been held that the other members can avail themselves of the 
protection afforded by S. 4 of the Partition Act, 1393.(0) The same principle will 
apply to cases to which this section is applicable. 

10. “Undivided family.” — The expression ‘‘undivided family” occurs also in 
S. 4 of the Partition Act (IV of 1893) and it has been held that the expression should 
be taken to have the same meaning in both the Acts,(l) as that section is just compli- 


2b. i'0! 93 Cal L Jour 802 (860). 

3. 198J Ml 894 (891, 895) [AIR V 22]. 

4. 1 v01 Cal 52 (56) AIR V 51C 18] (DR). (Case 
under S. 1, Partition Act, 1898 — Major portion 
of lion- let out to tenant — Some of (laughters 
iiiftwinl and living with their husbands away 
from lather’s house —Sale of her share in house 
by on • < i married daughters — House held was 
‘dwelling house belonging to undivided family’ 
— A I R 1910 Rang 58; AIR 1980 Bom 197 and 
AIR 1958 Pat 844, Not Foil.) 

11984 Cal 202 (203,204) [AIR V 21] (DB). 

1929 Ciil 231 (233) AIR V 10]. 

1928 Cal 539 (542) AIR V 15]. 

(’10.) 7 Ind Cad 436 (440, 441) (DB) (Cal). (Nor is 
it nccos-ary that the members of the family 
should be joint in mess.) 

(’00; 9 Oudh Cas 156 (158, 159). 

4a. 1953 Cal 259 (200) [AIR V 40 C 94] : ILR 
(1951) 1 Cal 384 (DB). 


5. 1935 Mad 028 (034) [AIR Y 22]. 

5a. 1964 Cal 52 (56) [AIR V 19 C 13] (DB). 

B. 1935 Mad 028 (634) [AIR V 22 1 . 

1932 All 078 (680) AIR V 19] : 54 All 810 
(DB). 

Section 44 — Note 10 

1. (’08) 30 All 321 (327) (FB). 

1950 C;il 111 (113; AIR V 37 C 33] *. ILR (1951) 
1 Cal 103 (DB). 

1910 Rang 53 (54) [AIR V 27]. (The expression 
‘undivided family* in S. 4 of Partition Act is 

mr 

borrowed from S. 41 of the Transfer of Property 
Act.) 

1930 Mad 501 (562) [A I R V 17] : 53 Mad 417. 
(Phrase ‘undivided family’ in Partition Act 
appears to have been borrowed from S. 44 of 
the Transfer of Property Act.) 

1929 Cal 231 (233) AIR V 16\ 

1929 All 414 (415) [AIR V 16]. 
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mentary to the second part of this section.(laa) 

A family is not restricted to a body of persons who can trace their descent 
rom a common ancestor, but includes a group of persons who live in one house under 
one head or management.(la) The expression “undivided family" must be taken to 
mean undivided qua tbe dwelling-house in question and to be a family which owns the 
house but has not divided it.(2) A family which has divided other property belonging 
to it, but which keeps the dwelling-house undivided, will thus be an “undivided family” 

« , the , pu ‘'P 0S ® 3 of thl3 section.(3) It is not necessary, in order to constitute an 
undivided family” that the members should always reside in the dwelling-house nor 
that they should be joint in mess.(4) It is the ownership of the house and not the 
actual occupation thereof that brings the proviso into play. 

An “undivided family” does not mean a joint Hindu family. It includes all 

families who have not divided their dwelling-house, whether, Hindus, Muhammadans or 
Chnstians.(5) 


So long as the dwelling house has not been completely alienated to strangers, 
it continues to be a dwelling-house belonging to an undivided family.(oa) 

A dwelling-house belonged to four brothers A, B, C and M, members of a Hindu 

amil^. In 1871 the shares of A and B were sold in execution of decrees against them. 

* n reraainin S sh ai ’es were also sold and the house became the property of the 

plaintiff and one K. The plaintiff sued K for partition and obtained a decree. Pending 

execution, K conveyed his share back to A and B. The brothers had continued to 

occupy the house notwithstanding the changes in the ownership. A applied under S. 4 

of the Partition Act, 1893, to be allowed to buy the plaintiff’s share. It was held that 

after 1877 the house no longer belonged to the undivided family. The subsequent 

purchase of K's interest by A and B did not entitle them to the benefit of Section 4 
of that Act.(6) 


laa. 1967 Mad 156 (158) [AIR V 54 C 45]. 

la. 1984 Cal 202 (203, 204) [AIR V 21] (DB). 
(Sometimes a son-in-law who actually resides 
in the family of his father-in-law for a number 
of years and has practically taken up his home 
with his father-in-law is regarded as a member 
of the father-in-law’s family.) 

1928 Cal 589 (541, 542) [AIR V 15l. 

(’10) 7 Ind Cas 436 (439) (DB) (Cal). (Sons-in- 
law included.) 

2. *(’08) 30 All 324 (328) (FB). (9 Oudh Cas 
156, Approved.) 

1967 Orissa 139 (141) [AIR V 54 C 6lk 
(’62) ILR (1962) Mys 315 (318). 

1950 Cal 111 (113) [AIR V 37 C 33' : ILR (1951) 
1 Cal 103 (DB). 

1941 Pat 4 (5) [A I R V 28]. (AIR. 1938 Pat 13, 
Relied on.) 

1928 Cal 539 (542) [AIR V 15k 
(’26) 97 Ind Cas 416 (416) (All). 

1915 Sind 17 (17) [AIR V 2] : 9 Sind L R 84. 
+(’10) 7 Ind Cas 436 (440) (DB) (Cal). 

(’06) 9 Oudh Cas 156 (158). 

3. 1950 Cal 111 (114) [A I R V 37 C 33] : ILR 
(1951) 1 Cal 103 (DB,. 


1930 Mad 561 (562) [A I R V 17] : 53 Mad 417. 
(30 All 324 (FB), followed.) 

[See also 1967 Mad 156 (158) [A I R V 54 C 45]. 
(Hindu family though divided in status not 
dividing dwelling house by metes and bounds 
Family is undivided qua dwelling house.) 

1939 Orissa 139 (141) [AIR V 54 C 61]. (Divi¬ 
sion in status but no partition by metes and 
bounds.)] 

4. See the cases cited in Note 9. 

1950 Cal 111 (114) [AIR V 37 C 33] : ILR (1951) 

1 Cal 103 (DB). 

5. f (’08) 30 All 324 (327, 328) (FB). (29 All 3CS, 
Overruled.) 

(’62) ILR (1962) Mys 315(317). (Muhammadans.) 

1940 Rang 53 (54) [AIR V 27]. (The expression 
‘undivided family’ includes also a Buddhist 
undivided family.) 

1936 Lah 291 (292) [AIR V 23k 
+ 1934 Cal 202 (204) [AIR V 21] (DB). 

1929 All 414 (415) [AIR V 16]. 

(’06) 9 Oudh Cas 156 (158). 

(’26) 97 Ind Cas 416 (416) (Alik 

5a. 1950 Cal 111 (114) [A I R V 37 C 33] : ILR 
(1951) 1 Cal 103. 

6 . (’98) 23 Bom 73 (76) (DB). 
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>• Where immoveable property is transferred for consideration to 

Joint transfer for con- two or more persons, and such consideration is paid out 

si deration. of a fund belonging to them in common, they are, in the 

absence of a contract to the contrary, respectively entitled to interests in such 

property identical, as nearly as may be, with the interests to which they were 

respectively entitled in the fund ; and, where such consideration is paid out of 

separate funds belonging to them respectively they are, in the absence of a 

contract to the contrary, respectively entitled to interests in such property in 

proportion to the shares of the consideration which they respectively 
advanced. 

In the absence of evidence as to the interests in the fund to which they 
were respectively entitled, or as to the shares which they respectively advanced, 
such persons shall be presumed to be equally interested in the property. 

Synopsis 


1. Scope of the section. 

2. Consideration paid out of common fund. 

3. Consideration paid out of separate 

funds. 

4. “In the absence of a contract to the con¬ 

trary.” 


5. Mortgages in favour of two or more per¬ 

sons. 

6. Gift to two or more persons. 

7. Last paragraph—Presumption of equality 

of interests. 

8. Section, if applies to involuntary transfers. 


« 1* Scope of the section. This section deals with the question as to what 

quantum of interest each one of several ‘transferees’ under a transfer gets ‘in the 
property transferred.’ The next section deals with the question as to what interest each 
one of several transferors under a transfer gets in the ‘consideration’ for the transfer. 
Both the sections are applications of the rule of equity enunciated by the maxim 
aequitas est quasi equalitas’— equity is, as it were, equality. The principle of equality 
applicable to a case where a transfer for consideration is made to several:persona 
would be that the transferees should be entitled to the property transferred in propor¬ 
tion to their interests or shares in the consideration.(l) The section accordingly 
pi ovules that the amount of, or the interest in the consideration advanced by each 
transferee shall be the measure of his interest in the property.(2) It lays down that— 

(1) where the consideration comes from a ‘common fund,’ the transferees 

take interests in the property identical with their interests in the fund ; 

(2) where the consideration comes from their ‘separate funds,’ the transferees 

take interests in the property in proportion to the shares of the con- 
sideration which they respectively advanced ; 

(H> in the absence of evidence as to their respective interests in the common 
fund, or as to the shares which they respectively advanced, the trans- 
ferees will be presumed’ to be ’equally interested’ in the property. 

,v, f i^ 6 r C,P ! C of. equity underlying the section would clearly not apply if the 

have' e3 in ti°e mSe ? 9 , SpeC1 ^ ed ’ "' hat intere3t or share each of the transferees should 

emmo t T P f ‘T 1 The 6ectio » accordingly declares that the rules 

unciated are to apply only where there is no ‘contract to the contrarv.’ 


Section 45 — Note 1 

1. See Snell, Principles of Equity, 11th Edn. 

2. See (’ll) 34 Mad SO (81) (DB). 


Pages 125, 126. 
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The section applies only to transfers for /consideration’ and not to gifts’ or 
‘bequests’.(3) In the latter class of transfers the interests of the transferees cannot 
possibly be determined by reference to any ‘consideration’ for the transfers, inasmuch 
as they are not transfers for value at all. They must be determined by reference to 
general principles of law and not by reference to this section. (See also Note 6.) 

2. Consideration paid out of common fund. — The first part of the first 
paragraph of the section provides that where the consideration for a transfer in favour 
of several transferees is paid out of a ‘common fund’ belonging to them their interests 
in the property transferred are ‘identical’, as nearly as may be, with their interests in 

the fund ‘ Illustrations. 

(1) A, Band Care jointly entitled to a fund with rights of survivorship (e. g., the; mem¬ 

bers of a Hindu coparcenary.) They purchase a property paying the consldeiatio 
therefor out of the said fund. They will be jointly entitled to the P r0 P ert J ^ 

with rights of survivorship. Where however a single coparcener purchases pioperty, 

n,aSn" 8 «se of both an^strij and self-acquired property funds, there can be no ques ion 

f ° tinninr- the nronertv between two persons according to their respective funds, 
of apportio,aing thei propertJ betw.* ^ tQok the ajd o£ the ancestral property m 

aSrin^the new property it is not open to him to treat a portion of the property as 

his self-acquired P ro P ert ^' a) . remainder . in a fund. They together purchase a 

(2) 'UX StU thffund A will Ze a life-interest in the property purchased and * 

will be entitled to the —3^ ^ ^ ^ tQ 0De . third sbare therein 

(3) A, £ and C aie cn l c purc hase a property out of the common fund. They will 

e a eh D b e 1 en t i"t leT to one-third: share of the property as tenants-in-common. (Note.- n 
, . . iLq Fnolish law is different. fc>ee Note 3.) 

1 : S ;r ct that two Hindu brothers lived together and acquired a property 

The met , . ghow that they have acquired the property as joint 

as sttr --r -t sr 4 °“ l * '“ ll “ 

IS they were jointly .-titled with right, of 

^ -a otinn oaid out of separate funds. — The second part of th 

3. Consider ides that where the consideration is paid 

first paragraph ° £ \ elon „ in „. to the transferees, they are in the absence ot a 

out of separate respectively entitled to interest in such property in propor- 

contract to ^ ^ consideration which they respectively advanced. Thus, if A, B 

tion to the sh 300 frQm their separa t e funds for the purchase 

and C advance Bs. WO. Hs. ^ tQ ^ ^ B to one . third and C to a half of the 

of a piopei clear that the section makes A , B and C tenants.im 

“* tenants' for, il they were l™ 1 

co “““ , hoy lloia «Mh be entitled to the'whole proper* .a well as to a part . 

_ e n D t merely to a ‘separate’ part thereof.(l) T «w 

In’this respect the section differs from the English las. as it was before the Law 

of Property Act, 1920 (15 Leo. V, Ch. 20). Under that .aw - tbe 

(1) Where two or more persons purchase proper y 

U mone y in ‘equal’ shares whether from a comm onhmdmHom 

3. (’ll) 34 Mad 80 (81) (DB). Section 45 “ ^ ot J 3 et 

Section 45 - Note 2 ^ RE v 44 

la. 1958 All 42 (47, 48) [AIR V 45 C 18]. [See also 1957 AndhjPr lif ( e . time of Hindu 

1. See 1934 All 701 (701) [AIR V 21].; c 205] (DB) ’ 
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their separate funds, they are, in the absence of specific words to the 
contrary in the deed of purchase, ‘joint tenants.’(2) Where, however, 
they advance the consideration in ‘unequal’ shares, they are regarded in 
equity as tenants-in.common.(B) So also where there is any other indi¬ 
cation, even though slight, showing that a tenancy in common was 
intended by the parties.(4) 

(2) Where two or more persons purchase as ‘partners’ or for purposes of 

trade or speculation, they will be regarded as tenants-in.common.(5) 

(3) Where two or more persons advance money by way of ‘mortgage’ whether 

in equal or unequal shares, they will be regarded only as tenants-in- 
common.(G) 

After the Law of Property Act, 1925 (15 Geo. V, Ch. 20), a ‘tenancy-in. 
common’ cannot be created as a‘legal estate’, but can be created as an 'equitable 
estate, i.e., by a conveyance to trustees on trust for sale and to give effect to the 
interests of the beneficiaries in the proceeds of the sale. Equitable interests similar to 
joint tenancy and tenancy-in-common still continue subject to similar rules a 3 
before.(7) 

Joint tenancy as that expression is understood in English law is unknown in 
this country(7a) except in the case of coparcenary between the members of an undivided 
Hindu family. (See Note 6.) 

A and B jointly purchased a property from C. A paid the whole consideration 
to C, but debited in his account books half the amount against B. B did not pay this 
amount to A but claimed half the property. It was held that A must be taken to have 
advanced half the consideration for himself and half on behalf of B , that therefore B 
was entitled to half the property, but that the Court should pass a decree therefor only 
on condition of B's paying up the amount.(8) 


4. “In the absence of a contract to the contrary.” — Where there is a 
contract between the parties as to the ‘quantum’ or as to the nature of the interest that 
the transferees should take in the property transferred, that contract will prevail over 
the rule laid down in the section. Whether there is a “contract to the contrary” is, of 
course, to be gathered from the words used by the parties, their conduct and the 


father and son, divided from each other.) 

2. (1860) 1 John A H 287 (292) : 70 E R 756, 
Harrison v. Barton. 

(1815) 19 Ves 441 (446) : 34 E R 580, Avcling v. 
Knipe. 

3. (1858) 4 K & J 505 (510): 70 E R 211, 
Robinson v. Preston. 

(1751) 28 E R 163 (167) : 2 Ves Sen 252, Rigden 
v. Vallier. 

4. (1858) 4 K & J 505 (515): 70 E R 211, 
Robinson v. Preston. 

(1855) 5 Ir Ch Rep 129, Fleming v. Fleming. 

5. (1857) 24 Beav 283 (288) : 53 E R 367, Bono 
v. Pollard. 

(1851) 55 ER 498 (505): 6 Ex 164 (180,181), 
Buckley v. Barber. 

(1732) 24 E R 1011 (1013) : 3 P Wins 158, Lake 
v. Craddock. 

(1729) 1 Eq Cas Ab 291 (291) : 21 E R 1052, 
Lake v. Gibson. 

[See also 1929 P C 72 (73) [AIRY 16] : 56 Ind 


App 112.• (Law of Straits Settlements same as 
in England.)] 

6. Snell, Principles of Equity, 11th Edu. Paces 
39, 40. 

(1860) 1 John & H 287 (292): 70 E R 756, 
Harrison v. Barton. 

(1798) 30 E R 1192 (1193) : 4 R R 106, Morlev 
v. Bird. 

(1751) 2 Ves Sen 252 (258) : 28 E R 163, Rigden 
v. Vallier 


7. Law of Property Act, 1925, (15 Geo. V, Ch 
20). Ss. 34, 36. 

Topham, New Law of Property, 4th Edn., 1932, 


Pages 71 and 72. 


7a. 1946 Lah 399 (404) [AIR V 33 C 73] (FB) 

[See also 1948 Bom 53 (54) [AIR V 35 C 111 

(The presumption in India should always be 

in favour of a tenancy-in-common rather than 
joint tenancy.)] 

8. (’12) 15 Ind Cas 173 (173) (All). 
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surrounding circumstances. Evidence of such conduct or circumstances is admissible to 
prove such contract.(l) The presumption in India must always be in favour of a 
tenancy-in.common rather than a joint tenancy. But there is nothing to prevent the 
court from coming to a different conclusion if that presumption is displaced by clear 
and cogent language to the contrary.(2) 


5. Mortgages in favour of two or more persons. — A mortgage is a 
“transfer of property” and is governed by the rule laid down in the section. Under 
the English law, as has been seen already in Note 3, two or more persons taking a 
mortgage are regarded in equity only as tenants-in.common and not as joint 
tenants. Under the present section, the nature of the interest taken by them will, it is 

conceived, depend (apart from any contract to the contrary), upon the nature of the 

fund out of which the consideration was advanced and the interest of the mortgagees 
therein. If the moneys had been advanced from a common fund to which they were 
entitled as joint tenants, then they would take under the mortgage also as joint tenants. 
Where there is nothing to show that they were interested in the fund as joint tenants, 
they cannot, as regards the mortgage, be regarded as joint tenants.(l) 

In the undermentioned case(2) of the Oudh Court X mortgaged his property to 
A and B each of whom advanced half the mortgage amount. A subsequently sued X 
and B for the recovery of half the mortgage-money from out of the whole of the 
mortgaged property. It was held that the object of this section was to define the 
‘quantum’ of interest acquired by the transferees ‘inter se’ and not to decide any 
matter between the ‘transferor and the transferees,’ and that the defendants could not 
rely on this section and claim that A should proceed only against ‘half’ the mortgaged 

property. 

A contrary view has been expressed by the High Court of Allahabad in ‘Partab 
v Xehal Singh.'(S) In that case a mortgage was executed in favour of four persons A, 
B C and D, for Bs. 8,000 the deed specifying that three-fourths of the amount was 
advanced by A , B and C and the remaining one-fourth by D. Subsequently, three- 
fourths of the mortgage amount was paid up to A , B and C. D then sued for the 
recovery of his one-fourth of the mortgage-money by sale of the 'whole’ property. It 
was held that he was not entitled to do so, but could proceed only against one.fourtk 
of the property. After referring to this section, the Court observed : 

“Ordinarily a mortgage is treated as indivisible as between a mortgagor and a mortgagee or 
the persons who represent their rights, but as between the co-mortgagees themselves or their 
successors-in-interest their rights are determined by and correspond to such specification of 
interest as may be contained in the mortgage deed. Here the interests of Chandi (D) were 
specified in the mortgage deed; and, as between him and his co-mortgagees his interest in the 
property mortgaged must follow the specification and be identical with the interest possessed by 

him in the consideration money.” 


See also the undermentioned case.(4) 


Section 45 — Note 4 

1. 1942 Oudh 327 (329) [A I R V 29] : 18 Luck 
92 (DB). (Rights determined by contract of 
partnership and agreement as to payments to 
be made — Purchase of certain property — Sec¬ 
tion does not apply.) 

(’67) 7 Suth W R 353 (354) (DB). 

(1860) 1 John & H 287 (294): 70 ER 756, 
Harrison v. Barton. 

2 . 1948 Bern 53 (54) [AIR V 35 C 11]. 


Section 45 — Note 5 

1. See (’08) 1908 Pun Re No. 100, p. 465 (468, 
469). (Mortgage in favour of several persons 
Shares specified — Alienees are tenants-in- 
common. Note. Overruled on a difierent point 
in 1930 Lah 515 [AIR V 17] (FB).) 

2 . (1900) 3 Oudh Cas 8 (12) (DB). 

3 . 1926 All 676 (677) [AIR V 13] (DB). 

4 . 1954 Mys 16 (16) [A I R V 41 C 6] : ILR 
(1953) Mys 354. (Hindu father hypothecating 
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6. Gift to two or more persons. — As has been seen in Note 1, the section 
■has no application to ‘gifts or bequests’ of property to two or more persons. It is rele¬ 
vant, however, to consider what interest the donees take in the property gifted. Where 
the deed of gift or will ‘specifies’ the interest of the donees, there is, of course, no 
difficulty. They will take only the interest so specified. But where there is no such 
indication of the intention of the donor, the matter must rest on presumptions of law. 
In the case of Parsees(l) and Native Christians,(2) it has been held that the general 
rule of English law(2a) that a conveyance to two or more persons without words 
specifying their shares constitutes them ‘joint tenants’, applies. In the case of Hindus 
also, it was held in the undermentioned cases(3) that the same rule applied. In Jocje. 
shwar Narain Deo v. Bamcliander Dutt,'( 4) however, it was held by their Lordships of 
the Privy Council, that the view, so far a3 Hindu gifts and bequests were concerned, 

was erroneous. They observed as follows : 

“The learned Judges of the High Court of Madras were not justified in importing into the 
construction of a Hindu will an extremely technical rule of English conveyancing. ‘The prin¬ 
ciple of joint tenancy appears to be unknown to the Hindu law, except in the case of coparcenary 
between the members of an undivided family’.” 

All the High Courts in India except the High Court of Madras have interpreted 
this decision to mean that a gift to two or more persons governed by the Hindu law 
will ‘prima facie' make them only tenants.in-common as regards such property,(5) 
even though they may be members of a Hindu coparcenary.(6) 


According to the High Court of Madras, if the gift is made to persons who are 
Hindus but who are incapable of forming a joint Hindu family, they will be presumed 
to take only as tenants.in.common.(7) If on the contrary, the gift is to persons who 
constitute such a family the position is somewhat different. If the donees would, but 
for the gift or will, have succeeded to the donor according to the law of intestate 
succession, for example, gifts by a father to his son?, then the presumption is that they 


joint property of himself and-his four sons — 
Suit by hypothecatee against sons after death of 
father—Suit withdrawn against three sons and 
decreed -ex parte against one — Purchase of his 
interest by decree holder in execution — Decree 
holder - gets l/5th share of judgment-debtor and 
1 /4th of the 1 /5th share of the father i.e. in 
all l/4th share and not only 2/5th share of the 
joint property.) 

Section 45 — Note 6 

1. (’99) 23 Bom 80 (98) (DB). 

2 . (’ll) 34 Mad 80 (81) (DB). 

2a. (1803) 9 Yes 197 (203) : 32 E R 577, Crooko 
v. De Vandes. 

3 . (’05) 28 All 38 (39). 

(’04) 27 All 310 (312) (DB). 

(’88' 11 Mad 258 (260) (DB). (Overruled bv 23 
Cal 670 (PC).) 

4 . (’9G) 23 Cal 670 (679) : 23 Ind App 37 (PC). 

5. 1953 Trav-Co 89 (90) [AIR V 40 C 29]. (Gift 
by father and his brother — Travancorc Nayar 
Regulation (1 of 1038) not applicable — Donees 
take as tenants-in-common under general law.) 

1927 Lah 126 (127) [AIR V 14]: 8 Lah 219 (DB). 
(\\i:l by Hindu mother in favour of her 
daughter and son-in-law.) 

4 T. P. 42. 


1921 All 50 (51) [A I R V 8] : 43 All 600 (DB). 
(Gift to two daughters* sons. 28 All 38, Dis¬ 
sented from.) 

1920 Pat 275 (276) [AIR V 7]. (Gift to co¬ 
widows.)] 

(’09) 1909 Pun Re No. 39, p. 126 (132) (DB). 
(Gift to daughters.) 

(’ll) 33 All 41 (4l). (Gift to two daughters.) 

[See (’97) 24 Cal 646 (653) (DB). (Gift to two 
widows.)] 

B. 1942 Sind 145 (153) [AIR V 29] : ILR (1942) 
Ear 392. 

1926 Lah 677 (678) [A I R V 13]. (Gift to two 
brothers.) 

t (’01) 26 Bom 445 (448) (DB). (Gift to two un¬ 
divided brothers.) 

(’ll) 33 All 665 f676). (Do.) 

7 . 1939 Mad 479 (480) .[A I R V 26]. (Gift to 
three sisters.) 

1917 Mad 336 (339) [A I R V 4] (DB). (When a 
Hindu female and a male jointly acquire a pro¬ 
perty under a deed of relinquishment, they 
take it as tenants-ln-common and not as joint 
tenants.) 

(’05) 28 Mad 363 (373) (DB). 

( 02) 27 Mad 498 (503) (DB). (Gift in favour of 
husband and wife.) 
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take as joint tenants.(8) But not in other cases.(9) 

Grants by Government to persons who constitute a joint Hindu family will 
stand on the same footing and would be governed by the same principles as gifts to 
such persons by individuals. In ML Balm Rani v. Rajendra Bakhsh Singly 10) a 
case which went up from Oudh to the Privy Council, their Lordships reiterated the 
view expressed in Jogesliwar Narain Deo's case,(11) and held that a grant by the 
Government to ‘two brothers’ who constituted a joint Hindu family ‘prima facie * 

constituted them only tenants-in.common, in the absence of any intention to the 
contrary expressed in the deed of grant. 

See also the undermentioned cases.(l2) 

A gift to two or more persons governed by the Muhammadan law, ‘ prima facie* 

makes them only tenants.in-common and not joint tenants as regards the property 
gifted.(13) 


7. Last paragraph Presumption of equality of interests. _The second 

paragraph lays down a rule of evidence. Where there is no evidence as to what 
inteiests the transferees had in the common fund out of which the consideration for 
the transfer was advanced, or as to what shares they respectively advanced towards the 

consideiation, they will be presumed to be equally’ interested in the property trans¬ 
ferred^ 1) 

Where A and B purchased a property and X sued A for pre-emption of ‘half’ 
the property and relied merely upon the presumption referred to in the last paragraph 
of the section in proof of the fact that A was entitled to half the property, it was held 
by the Chief Court of Oudh that the last paragraph of the section did not apply until 
theie was an absence of evidence as to the interest of A and B in the fund advanced for 
the transfer, that X could have adduced evidence as to that matter but did not, and 
that therefore the presumption could not be drawn in his favour.(2) In another case of 
the same Court A and B (a stranger) together purchased a property. X sued them both 
for pre-emption of the whole property. A claimed that he was a cosharer and had a 
preferential right over X in respect of half the property and in support of his right 
to the said half he relied upon the presumption in the last paragraph of the section, 
it was held that since he should and could have produced evidence as to his right, and 
did not, no such presumption could be raised in his favour and that X was therefore 
entitled to pre-empt the whole property.(3) 


8 . 1926 Mad 273(27S) [AIR V 13]: 49 Mad 9S(DB). 

1925 Mad 645 (653) [AIR V 12]. (Gift to sons.) 
(’05) 2S Mad 363 (373, 374) (DB). (Do.) 

9. 1934 Mad 16 (21) [A I R V 21] (DB). (Donees 
under gift deed, members of joint family but 
not heirs to donor — Individual position of 
donees emphasized and each and his heirs to 
enjoy property with absolute rights — Donees 
take as tenants-in-common and not as joint 
tenants.) 

1926 Mad 273 (278) [A I R V 13] : 49 Mad 98 
(DB). (Bequest by a Hindu to his divided bro¬ 
ther and his sons who formed a joint family — 
Brother not heir — No indication in the will 
that they should take as joint tenants — Held, 
they took as tenants-in-common.) 

10. 1933 P C 72 (75) [A I R V 10] ; 60 Ind App 
05 *. 8 Luck 121. 

% 1. (’96) 23 Cal 670 (679) ::23 Ind App 37 (PC). 


12. (’84) 11 Cal 1 (5) (PC). (Intention of grant 
found to be to make the donees joint tenants — 
Held that they took as joint tenants.) 

(’91) 1891 Pun Re No. 27, p. 152 (159). (Grant to 
members of a family juinth’ without limitation 
of interest to parties severally—The grant took 
effect as one to the parties jointly with a right 
of survivorship.) 

1 3 . 1938 Mad 677 (681) [AIR V 25] (DB). 

Section 45 — Note 7 

1. 1929 All 817 (818) [AIR V 16] (DB). 

(’28) 107 Ind Cas 149 (149, (DB) (Pat). 

(1900) 4 Cal W N 465 (467) (DB). 

:[See also 1926 Rang 172 (174) [AIR V 13] ; 

4 Rang 110.] 

2 . 1925 Oudh 369 (370) [AIR V 12]. 

3 . 1928 Oudh 384 (385) [AIR V 15] : 3 Luck 
674 (DB). 
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See also the undermentioned cases.(4) 

8. Section, if applies to involuntary transfers. — Section 2, cl. (d) make3 it 
clear that this chapter, and therefore this section, does not apply to involuntary trans¬ 
fers. But the principle underlying the section is one of justice and will apply to such 
transfers.(la) It has been observed, however, in the undermentioned case(l) that the 
section is applicable to involuntary transfers. Section 2, cl. (d), was not referred to. 


46 . Where immoveable property is transferred for consideration by 
Transfer for consideration persons having distinct interests therein, the trans- 
by persons having distinct ferors are, in the absence of a contract to the con- 
interests. trary, entitled to share in the consideration equally, 

where their interest in the property were of equal value, and, where such 
interests were of unequal value, proportionately to the value of their re¬ 
spective interests. 

Illustration. 

(a) A, owning a moiety, and B and C, each a quarter share, of mauza Sultanpur exchanged 
an eighth share of that mauza for a quarter share of mauza Lalpura. There being no agreement 
to the contrary, A is entitled to an eighth share in Lalpura, and B and C each to a sixteenth 
share in that mauza. 

(b) A, being entitled to a life-interest in mauza Atrali and B and C to the reversion sell 
the mauza for Rs. 1,000. A's life-interest is ascertained to be worth Rs. 600, the reversion 
Rs. 400. A is entitled to receive Rs. 600 out of the purchase-money. B and C to receive Rs. 400. 

Synopsis 

1. Scope. 

2. “Distinct interests.” 

3. Apportionment of consideration. 


1. Scope. Section 45 deals with the question as to what interest each of 

several joint ‘transferees’ gets in the property transferred. This section deals with the 

question as to what interest each of several joint ‘transferors’ gets in the consideration 

for the transfer. Both these sections are, as has already been seen in the Notes on 

S. 45, applications of the maxim of equity, ‘acquitas est quasi equalitas,’ equity is, as if 

it were, equality. In the case of joint ‘transferees’ they become entitled to interests in 

the property proportionate to their interests in the fund out of which the consideration 

was paid, and in the case of joint ‘transferors,’ they will be entitled to share in the 

consideration amount proportionately to their interests in the property transferred. 

Both these provisions are, however, applicable only in the absence of a ‘contract to* 
the contrary’. 


2. Distinct interests.” The section is applicable only where the joint 
transferors have ‘distinct interests’ in the property transferred. Illustrations (a) and 


4 . 1930 All 98 (98) [AIR V 17] (DB). (Mortgage 
in favour of two persons—Presumption is that 
they advanced in equal shares.) 

(■*81) 1881 All W N 88 (88) (DB). (Mortgage of a 
house by one of the two co-sharers—Mortgagee 
claiming a moiety in the house as against 'the 
mortgagor — Claim could not be decreed in the 
absence of any specific share of the mortgagor 
in the property.) 

(’67) 7 Suth W R 366 (367) (DB). (Settlement of 


a talook with thirteen persons jointly — This 
could not raise the presumption of equal rights 
particularly when the question of the extent of 
the shares was in dispute.) 

Section 45 — Note 8 

la. 1956 Cal 58 (59) [AIR V 43 C 17] (DB). 
(Principle applied to revenue sale.) 

1. 1941 Cal 416 (416) [AIR V 28]. 
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(b) to the section show what is meant by the expression ‘‘distinct interests.’* As further 
illustrations of “distinct interests” the following may be mentioned— 

(1) the interests of the mortgagor and the mortgagee in mortgaged property ; 

(2) the interests of the lessor and the lessee in property leased;(l) 

(3) the interests of a tenant for life and the remainderman. 

A ‘joint tenant’ of property in the sense in which that expression is used in 
English law, has no interest in property ‘distinct’ from that of the other joint tenants 
in such property. All the joint tenants have the ‘same’ interest in the property. 

Two or more sons, grandsons, and great-grandsons, succeeding to their paternal 
ancestor, or two or more daughters’ sons succeeding to their maternal grandfather, or 
two or more widows succeeding to their husband, or two or more daughters succeeding 
to their father, take as ‘joint’ tenants under the Hindu law, and have no ‘distinct 
interests’ in the property so inherited by them. 

In the undermentioned case(2) A and B , owners in equal shares of certain 
property; mortgaged it to C for a certain sum which was to be retained by C. for the 
purpose of paying certain mortgages x and y w T hich had already been executed by 
them to third persons. C failed to pay the prior mortgages as undertaken by him and 
the mortgagees under x and y sued for and recovered from A the amount due to them. 
A then sued B for contribution claiming half the amount so recovered from him. B 
objected to it on the ground that most of the consideration received under the mort¬ 
gages x and y had been received by A himself, and that therefore he could not recover 
half the amount recovered from by the mortgagees. It was held that this contention 
was not correct. A and B being equal sharers in the property mortgaged to C, each 
was entitled to half the consideration for that mortgage. The result of allowing B's 
contention would be to make the consideration received by A and B for C's mortgage 
‘unequal’ and would be against the provisions of this section. 


3. Apportionment of consideration.—In order to apportion the considera¬ 
tion among the transferors, it is first necessary to ascertain wbat their respective 
interests are and then the respective‘values’ thereof ‘on the date of the transfer.’ 
The ascertainment of the respective interests of the transferors may be made at the 
time of the apportionment, if they had not been expressed in the transfer itself. In 
ascertaining the ‘values’ of the respective interests, difficulty may arise where such 
interests are not of the same kind. Thus, where the mortgagor and the mortgagee of 
certain property together transfer the same to a third person, and the value of the 
property is more than the amount due to the mortgagee under the mortgage, the value 
of the mortgagee’s interest would be the amount due to him on the date of the 
transfer, and the mortgagor’s interest, the value of the equity of redemption. If, on 
the other hand, the amount due to the mortgagee on the date of the transfer is more 
than the value of the property itself, the mortgagor’s interest is of no value at all 
and the whole of the consideration would belong to the mortgagee. The value of any 


particular interest is a question of fact to be decided on evidence. 

It is necessary that ‘each’ of the interests must be valued separately, and the 
consideration apportioned in the proportion of such values.» Thus, where interests of 


Section 46 — Note 2 

1. (1876) 2 Ch D 540 (546) : 24 W R (Eng) 636 
(636), Morris v. Debenliam. (It was held in this 
case that the lessor and the lessee could both 


join in selling property to a third person and 
apportion the purchase-money between them¬ 
selves.) 

2 . 1937 Oudh 138 (140) [AIR V 24] (DB). 
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A and B are together sold for a sum of money, say Rs. 500, the interests of A as well as 
B must be valued and then the amount of the consideration apportioned. It may not 
be correct to value the interest of A at a particular sum and assume that the value 
of the other interest is the balance of the consideration after deducting the value of 
the interest of A from Rs. 500. The reason is that though the interests of A and B 
■were sold for Rs. 500, it cannot be said that, that amount represents the true value of 
their properties. For the value of interest of A may be Rs. 800 and that of the 
interest of B Rs. 350 and both might been sold for Rs. 500 for various reasons. If 
the consideration were to be apportioned according to the values of the interests of A 
and B % then it will have to be divided in the proportion of 3:34 whereas if the former 
method were adopted it will have to be divided in the proportion of 3: 2.(1) 

The proper apportionment of the consideration is not a matter merely between 
the transferors ‘inter se.’ The ‘transferee’ is also entitled to see in order to safeguard 
his interests that the apportionment is properlyjmade. Thus, where a tenant for life 
and the trustees under a settlement of the reversion in fee joined in executing a 
transfer, it was held that the transferee was entitled to see that a proper apportion¬ 
ment was made, in order to safeguard his interests against claims by the beneficiaries 
on the ground that the act of the trustee was not beneficial to their interests.(2) 


47 . Where several co-owners of immoveable property transfer a share 
Transfer by co-owners of therein without specifying that the transfer is to take 
share in common property, effect on any particular share or shares of the trans¬ 
ferors, the transfer, as among such transferors, takes effect on such shares 
equally where the shares were equal, and, where they were unequal, propor¬ 
tionately to the extent of such shares. 

Illustration. 

A, the owner of an eight-anna share, and D and C, each the owner of a four-anna share, 
in mauza Sultanpur, transfer a two-anna share in the mauza to D, without specifying from 
which of their several shares the transfer is made. To give effect to the transfer one-anna share 
is taken from the share of A, and half-an-anna share from each of the shares of B and C. 

1* Scope of the section. —This section also is an application of the principle 

of equity that equality is equity. It enacts that where A, B and C, co.owners of 

immovable property, jointly transfer to D a share therein without specifying that the 

transfer is to take effect on any particular share or shares, A, B and C must, among 

themselves, bear the burden of the transfer in proportion to the extent of their shares. 

In other words the shares of A , B and C, after the transfer, in the property, will be 

reduced in the proportion of the extent of their former shares. In the illustration to 

the section, the shares of A , B and C remaining after the transfer will be 7 annas, 34- 

annas and 34 annas respectively and D will have 2 annas, thus making in all 
16 annas. 

The same principle is recognised also by S. 43 of the Contract Act, 1872, which 
deals with joint promise by two or more persons. The burden of the ‘obligation’ is to 
be borne equally by the promisors, in the absence of an agreement to the contrary. 

Section 46 — Note 3 2. (1876) 46 LJ Ch 133 (136): 4 Ch D 802 

, 0 . . (817), In re Cooper & Allen’s Contract. 

1. See (1865) 55 E R 218 (220) : 32 Beav 555: (1834) 58 E R 762 (766) : 7 Sim 67, Clark v. 

Rede v. Oakes. Seymour. 
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The fact that the burden of the obligation or of the transfer, as the case may 
be should be shared by the promisors or the transferors, does not, however, affect the 
rights of the promisee or the transferee to enforce the obligation or the burden against 
any one of the promisors or transferors, unless there is, in the case of a joint promise, 
an agreement to the contrary, and, in the case of a joint transfer, a specification that 
the transfer is to take effect on any particular share or shares of the transferors: this 
is made clear in this section by the expression “as among such transferors” and 

“without specifying.or shares.” In the undermentioned case(l) A who had an 

absolute estate in 8 annas or certain property and B who had a life.interest in the 
other 8 annas thereof transferred an eight-annas share in the common property to D> 
From the circumstances that A and B had not the same kind of estate in their 
respective shares in the property, and from a construction of the document of transfer 
it was held that A and B each purported to transfer only 4 annas out of his 
own share to D (in other words that there was a specification that the transfer 
was to take effect on particular shares of the transferors) that therefore D could get only 
a 4 annas share of A and a 4 annas share out of the life-interest of B which would come 
to an end at the death of B. 

The section will obviously have no application where the several co.owners 
transfer the ‘whole’ of the immovable property and not merely a ‘share’ therein. 


48 . Where a person purports to create by transfer at different times 
Priority of rights created rights in or over the same immoveable property, and 
by transfer. such rights cannot all exist or be exercised to their 

full extent together, each later created right shall, in the absence of a special 
contract or reservation binding the earlier transferees, be subject to the rights 

previously created. 

Synopsis 


1. Scope of the section. 

2. “A person.” 

3. “To create by transfer.” 

4. “At different times.” 

5. “In or over the same immovable property.” 

6. “And such rights cannot all exist or be 

exercised to their full extent together.” 

7. “In the absence of a special contract or 

reservation binding the earlier trans¬ 
ferees.” 

8. Priority between registered instruments. 

9. Priority between registered and unregis¬ 

tered instruments. 


10. Priority between registered instruments 
of transfer and oral transfers. 

11. Salvage liens. 

12. Priority • of mortgage-rights created by 

Receivers. 

13. Owelty-liens. 

14. Government-debts. 

15. Charges -created by manager appointed 

under the Bengal Tenancy Act. 

16. Priority by estoppel. 

17. Priority under section 79. Sse Notes on 

Section 79. 

18. Law in the Punjab. 


1. Scope of the section.— This section is based upon the principle enunciated 
by the maxim ‘qui prior est tempore potier est jure’—he has a better title who was first 
in point of time.(l) ____, 


Section 47 — Note 1 

1. 1927 Sind 62 (65, 66) [AIR V 14] (DB). 

Section 48 — Note 1 

1. 1923 P C 211 (213) [AIR V 10] : 51 Cal 86 : 
1 Rang 637 : 50 Ind App 283. 


1966 Andh Pra 233 (236) [AIR V 53 C 78] (DB). 

+(1853) 61 E R 646 (648) : 100 R R 43, Rice v. 
Rice. (Equitable interest of the defendant as 
equitable mortgagee was preferred, upon consi¬ 
dering all the circumstances of the case, to the 
plaintiff’s interest in respect of vendor s lien 
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It lays down the general rule regarding priority of rights created by transfer by 
$, person at different times in or over the same immovable property(2) and provides 
that as between such rights each later created right is subject to the rights previously 
created.(3) There are, however, certain exceptions to the general rule enacted in this 
section which are dealt with in Notes 9 to 17. 


for unpaid purchase-money.) 

(1752) 28 E K 302 (311) : 2 Vcs Sen 472, Earl of 
Pomfret v. Lord Windsor. 

(1845) 67 E R 808 (811) : 71 R R 10, Wilmot v. 
Pike. 

<1855) 69 E R 704 (710) : 110 R R 112, Ropper 
v. Harrison. 

<18S8) 40 Ck D 182 (188) : 58 L J Ch 238 (241), 
Farrand v. Yorkshire Ranking Co. (Expression 
‘equal equities’ doe3 not refer to equality in 
date.) 

2 . 1923 P C 211 (213) [AIR V 10] : 51 Cal 86 : 
1 Rang 637 : 50 Ind App 283. 

3 . 1944 P C 22 (24) [AIR V 31]: ILR (1944 ) 
Kar (PC) 73. 

1933 P C 191 (192) [AIR V 20]. (Priority of 
mortgages—Earlier mortgage, unless displaced 
has priority over later mortgages—Onus of dis¬ 
placing i3 on later mortgagee.) 

1923 P C 211 (213) [AIR V 10] : 51 Cal 86 : 1 
Rang 637 : 50 Ind App 283. 

1966 Andh Pra 233 (236) [AIR V 53 C 78]. 
(Later or pusno mortgage is subject to prior 
mortgage.) 

1964 Him Pra 19 (24) [AIR V 51 C 9]. 

1963 Orissa 136 (137) [AIR V 50 C 49] : ILR 
(1963) Cut 525. 

<’62) 64 Pun L R 680 (684, 685). (Right of former 
and subsisting lessee not affected by fresh 
lease.) 

1961 Cal 300 (305) [AIR V 48 C 65] (DB). 
(Priority between mortgagee and subsequent 
purchaser—S. 48 applies.) 

1937 Pesh 74 (75) [AIR V 24] (DB). (Subse¬ 
quent mortgagee cannot avoid previous mort¬ 
gage though mortgagor kept the fact of the 
previous mortgage from the subsequent mort¬ 
gagee.) 

1934 Oudh 283 (285) [AIR V 21] (DB). (Question 
of priority between mortgagee and subsequent 
vendee is governed by S. 48.) 

1930 Cal 22 (23) [AIR V 17] : 56 Cal 868. (Prima 
facie and apart from notice, tho priority of 
mortgages in India depends upon the respective 
dates of their creation, the earlier in date 
having the precedence.) 

1927 Cal 538 (542) [AIR V 14] (DB). (Mortgagee 
claiming priority will not lose his right unless 
estopped by his conduct.) 

1924 Pat 359 (361) [AIR V 11] (DB). 

1923 Rang 41 (42) [AIR V 10]. 

1922 Mad *49 (258) [AIR V 9] (DB). 

(1912) 14 Ind Cas 585 (587) (Mad). 

(’07) 6 Cal L J 74 (82) (DB). (Where it cannot be 
ascertained which security was executed first, 
the mortgagees would take as joint tenants.) 
t (’95) 22 Cal 33 (38) (DB). 


(’86) 8 All 409 (418) (DB). 

(’85) 7 All 568 (572, 574) (DB). 

(’81) 5 Bom 5 (7) (DB). (Where there was a prior 
registered morgage on the property, held that a 
subsequent lessee of the same property, although 
the lease was registered and possession given 
thereunder, took only what the mortgagor had 
to give him, viz., a lease subject to tho registered 
mortgage.) 

(’81) 5 Bom 2 (4) (DB). 

(’78) 2 Bom 662 (665) (DB). (Mortgagee with 
right to bring the mortgage property to sale — 
Purchaser in execution of the decree given 
to the mortgagee acquires a right free from 
encumbrance created subsequently to the mort¬ 
gage.) 

(’66) 3 Mad H C R 38 (39) (DB). (Two sales at 
different times—First takes priority.) 

[See also 1920 P C -81 (83) [AIR V 7] : 47 Cal 
662 : 47 Ind App 11, (Two mortgage-deeds.) 
1938 Lah 430 (431) [AIR V 25] (DB). (Two 
mortgages.) 

1934 Cal 552 (553) [AIR V 21] : 61 Cal 494 
(DB). (Two mortgages.) 

1934 Rang 7 (7) [A I R V 21]. (Two mortgage 
deeds.) 

(’10) 6 Ind Cas 642 (642, 643) (Lah). (Two sales 
of equity of redemption—Subsequent purchaser 
acquires no title by his purchase.) 

1929 Oudh 449 (451) [AIR V 16] (DB). (Mort¬ 
gagee taking fresh deed in satisfaction of 
previous liabilities cannot claim priority on 
basis of the earlier mortgages when he allows 
his right to recover money on basis of earlier 
mortgages to be lost by lapse of time.) 

1921 Lah 311 (311) [AIR V 8] (DB). (Mortgagor 
purporting to transfer equity of redemption on 
5-12-1911—Sale not completed under 28-3-1912 
— Subsequent mortgage on 22-12-1911 —"Held 
mortgage of 22-12-1911 was not void ab initio 
and could be ratified by purchaser.) 

(’93) 17 Bom 741 (744) (DB). (Two sales.) 

(’83) 7 Bom 526 (529). (Case before Act — Suc¬ 
cessive mortgages over same property—First 
and third mortgages in favour of A and second 
mortgage in B’s favour — A not entitled to 
priority in respect of the third mortgage.) 

(1881) 1881 Bom P J 117 (DB). (Case before Act 
—Prior and puisne mortgagees—Prior mort¬ 
gagee with possession but mortgagor continu¬ 
ing in possession -under rent note — Prior 
mortgagee buying property under rent decree— 
His right under such sale cannot have priority 
over the puisne -mortgage which had been exe¬ 
cuted prior to the sale.) 

(’80) 2 All 711 (712) (DB). (Two sales.) 

(1864) 1864 Suth W R 345 (346) (DB). (Prior 
mortgage-deed—Subsequent deed of conditional 
sale.)] 
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Suppose, A transfers to B • a 'contingent’ interest in a certain property. Then, A 
creates another interest in the same property in favour of C. B's interest becomes 
vested in him subsequently. Is B entitled to priority over C or C over B? In other 
words, where a contingent interest is created, is the date of the interest becoming 
vested to be taken as the date of the ‘creation” of the interest for the purpose of 
this section ? On this question there seems to be a difference of judicial opinion. 
See Note 7. 


2. * A person.” — It has been held that in order that this section may apply> 
the rights must have been created by the ’same person’.(l) But obviously the legal 
representative of a person cannot be regarded as a different person for the purposes of 
this section. Thus, where a person mortgages certain immovable property to another 
and then dies and thereafter his successor executes anothar mortgage over the same 
immovable property to a different person, the latter will, by virtue of this section, 
take his mortgage only subject to the prior mortgage.(2) 


3. “To create by transfer.” — This section applies only where rights are 
purported to be created ‘by transfer’ in or over the same immovable property. The 
creation of a ‘charge’ is not ‘a transfer’ of any interest in immovable property and 
consequently where a person first creates a charge and then executes a mortgage over 
the same immovable property the charge will not prevail against the mortgage unless the 
mortgagee has taken his mortgage with notice of the charge.(1) As regards more than 
one charge on immovable property, where a specific charge is created an equitable 
charge, or a floating charge, will not have priority regardless of point of times. But 
where another specific charge is created on the same property, the specific charge 
which is the first in point of time will have priority over the second.(la) 

A contract to transfer immovable property does not effect any ‘transfer’ of any 
interest in such property nor does it create any right in or over such property.’ This 
section has therefore no application to cases where a person in whose favour a contract 
to transfer immovable property exists, seeks to enforce his rights against a subsequent 
purchaser or subsequent mortgagee of the property with notice of such contract. Such 
cases are governed by S. 27. cl. (b) of the Specific Relief Act, 1877. (See now S. Iff 
of the Specific Act, 1963). See the undermentioned cases.(2) 


Section 48 — Note 2 

1. 1922 Mad 249 (259) [AIR V 9] (DB). 

2. See 1919 Oudh 114 (114, 115) [AIR V 6] : 21 
Oudh Cas 317. 

Section 48 — Note 3 

1. 1937 Lah 35 (37) [AIR V 24] : 17 Lab 659 
(DB). 

[See also 1934 Bom 1S9 (191) [AIR V 21] (DB). 
(The result that the charge bad no priority 
over a subsequent mortgage was arrived at by 
reference to S. 48 of the Registration Act.)] 

la. 1966 Andb Pra 233 (236) [AIR V 53 C 78]. 

2. 1950 Ajmer 59 (61) [AIR V 37 C 73]. 

1938 Bom 357 (358) [AIR V 25] (DB). (Agree¬ 
ment to mortgage in favour of A — Subsequent 
mortgage to B — Suit by A against mortgagor 
for specific performance of agreement—A cannot 
be given priority over B’s mortgage under this 
section—An agreement to mortgage is not gene¬ 
rally capable of specific performance.) 


.929 All 817 (818) [AIR V 16] (DB). (Prior agree¬ 
ment to sell has priority in law over later 
agreement to sell if there is knowledge of it.) 
[928 Nag 246 (247) [AIR V 15]. (Law imputes a 
notice to the subsequent transferee of the prior 
contract of sale.) 

[926 Nag 95 (97) [AIR V 13]. (First contract to 
sale and then a mortgagee —on purchaser’s suit 
for specific performance held that mortgage was 
not binding.) 

[914 Mad 634 (634) TAIR V l 1 (DB). 

’12) 15 Ind Cas 457 (457) (DB) (Mad). (Agree¬ 
ment for sale—Subsequent registered mortgage 
to third party — Execution of sale deed subse¬ 
quent to mortgage — Held, actual com eyance 
entitled purchaser to priority over meitgagee, 

unless he was bona fide for value.) 

’02) 26 Bora 159 (162) (DB'. (Agreement to sell 
to A—Subsequent sale of same land to B under 
registered conveyance B having bought wi i 
notice of A’s contract, the contract should be 

given effect to.). 



PRIORITY OF RIGHTS CREATED BY TRANSFER 


[ S 48 N 6 Pt 6 ] 665 


4. “At different times/' —The general rule in this section applies only if the 
rights are created ‘at different times’ and not if they are created ‘at the same time.’ 
"When two instruments are executed on the same day that which is executed first takes 
priority, and evidence may be let in to show which was in fact executed first.(l) If it 
cannot be ascertained which of them was executed first, then the transferees would 
take as joint tenants or tenants-in.common.(2) 


5. “In or over the same immovable property.” — The rights created by 
the transfer must have been created in or over the ‘same’ immovable property. If 
rights by transfer are created in or over ‘different’ immovable properties the general 
rule laid down in this section will not apply;(1) such rights can be exercised to their 
full extent at the same time without encroaching upon one another. 


6. “And such rights cannot all exist or be exercised to their full extent 
together”.— The general rule in the section that a later created right shall be subject 
to the rights previously created applies only ‘if the later created right cannot co-exist 
with or be exercised to its full extent along with the rights previously created’. Where 
they can all exist or be exercised to their full extent together without conflicting with 
one another the question of priority becomes immaterial.(1) The rights must, in such 
cases, be treated as relating to separate entities,(2) or as each successive right operating 
on what remains after the previously created right.(3) Thus, in the undermentioned 
case(4) one S mortgaged certain specified plots of land to A out of one anna three pies 
share owned by him. Subsequently, S mortgaged half of the one anna three pies 
share to one B without specifying any plots of land. It was held that B was entitled 
to have partition of the share mortgaged to him, to have such share assigned to him 
free of any incumbrance and to have the previously mortgaged plots of land assigned 
to the other half share. 

A simple mortgage and a lease are not necessarily inconsistent and can co-exist 
unless the lease has the effect of impairing the rights of the mortgagee or hampering 
his remedy.(5) But rights under two usufructuary mortgages cannot be exercised 
together and the later mortgage must give way to the incidents of the earlier. The 
earlier mortgagee is, therefore, entitled to possession.(G) 


(1900) 27 Cal 468 (471, 472) (DB). 

(’95) 18 Mad 43 (45) (DB). 

(1865) 3 Suth W R 103 (105) (DB). 

(1865) 3 Suth W R 64 (64) (DB). 

Section 48 — Note 4 

1. (’55) 1955 Ker LT 10 (13, 14) : AIR 1955 
NUC (Ker) 5082 (DB). 

(’07) 6 Cal L Jour 74 (82) (DB). 

2 (’55) 1955 Ker L T 10 (13, 14) (DB). 

1921 Mad 693 (694) [AIR V 8] (DB). (Both trans¬ 
fers must be treated pari passu as if both were 
executed simultaneously.) 

| (’07) 6 Cal Ij Jour 74 <82) (DB). 

[See also (1882) 21 Ch D 762 (767, 768) : 51 L J 
Ch 828, Gartside v. The Silkstone A: Dodswor 
Collieries Company. (When two deeds are exe¬ 
cuted on the same day, the Court must inquire 
which was in fact executed first, but if there 
is anything in the deeds themselves to show 
an intention, either that they shall take effect 
pari passu or even that the later deed shall 
tai'e effect in priority to the other, Court will 


presume that they were executed in such an 
order as to give effect to the manifest inten¬ 
tion.)] 

Section 48 — Note 5 

1 . 1938 Mad 547 (550) [AIR V 25]. (As between 
the two substituted security rights, no question 
of priority arises.) 

1919 Oudh 114 (115) [AIR V 6] : 21 Oudh Cas 
317. 

Section 48 — Note 6 

1. t (’12) 13 Ind Cas 653 (655) (Cal). 

(’85) 7 All 568 (572, 574) (DB). 

2 . 1923 Oudh 42 (43) [A I R V 10]. 

1919 Oudh 114 (115) [AIR V 6]: 21 Oudh Cas 317. 

3. 1919 Oudh 241 (244; [A I R V 6] : 61 Oudh 
Cas 360 (DB). 

4 . 1923 Oudh 42 (43) [AIR V 10]. 

5. 1919 Oudh 241 (244) [A I R V 6] : 21 Oudh 
Cas 360 (DB). 

6. [1936 Lah 153 (155) [AIR V 23] (DB). 

(’12) 14 Ind Cas 735 (736) (Oudh). 
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7, “In the absence of a special contract or reservation binding the 
earlier transferees."— The general rule laid down in the section applies ‘only in the 
absence of a special contract or reservation binding the earlier transferees.* If there is 
any special binding contract between the transferor and the earlier transferee that the 
earlier transfer will not have priority or if the transferor reserves rights in this 
respect, the earlier transferee may lose his priority. A document of transfer, prima 
facie' operates from the date of its execution; but the parties may agree that it should 
take effect at some other time. In that case it would take effect not from the date of 
its execution* but from the time agreed upon.(l) If the transferor executes another 
document of transfer in the period intervening between the date of execution of the 
prior document and the time provided for its taking effect, the first transferee, though 
his document is executed earlier, will lose his priority.(2) In Gartside v. Silkstone (3) 


Fry, J.,'.observed as follows : 

“I think the law stands in this way, that when two deeds are executed on the same day* 
the Court must inquire which was in fact executed firsti but that if there is anything in the 
deeds themselves to show an intention, either that they shall take effect ‘pari passu or even 
that the later deed shall take effect in priority to the earlier, in that case the Court will presume 
that the deeds were executed in such order as to give effect to the manifest intention of the 


par tie 


s.” 


In the undermentioned case(4) A, who sold property X to B , also executed to 
B a mortgage bond of property Y by way of indemnity against any loss that may be 
caused to B in respect of property X. It was held that the mortgage bad priority o\er 
subsequent mortgages executed by A on property 1, even though the consequence 
attached to the property under the indemnity bond might come into existence after 
the date of the subsequent mortgages. But, in the case noted below,(o) a contiaiy 
conclusion was arrived at on similar facts. The facts were as follows. A execute a 
mortgage deed in favour of B in respect of property X. The mortgage deed pio\ ic e 
that if property X should become unavailable to B on account of certain contingencies 
B should be entitled to a mortgage on property Y for the amount due to him. A then 
granted a mortgage of property Y in favour of C. The contingency con temp a e< y 
the mortgage deed in favour of B happened subsequently. It was held t at a< on y 
a contingent interest in Y which became vested in him onl> after tie moi & a 0 e m 
favour of C. It was held that therefore B was not entitled to priority over C. It is 


(’95) 22 Cal 33 (38) (DIP. 

(’86)8 All 409 (4 18 ) (1)13). 

[See also (’01) 1901 All W N 52 (52).] 

Section 48 — Note 7 

1. 1922 Pat 299 (301) [AIR V 9] : 1 Pat 281 
(D13). (If there is nothing in the mortgage deed 
to suggest that the mortgage was not to become 
effective until the consideration money was 
paid, the mortgage deed becomes operative as 
from the date of the execution of the mortgage.) 

(’12) 13 Ind Cas 653 (655, 656) (P13) (Cal). (A 
mortgage was duly executed on January 19th, 
but registered on 23rd, the date of the deed ha\ mg 
been altered by the mortgagor from 19th to 
23rd '— Another mortgage of the same property 
was executed and registered on 22nd —Held, 
first mortgage should have priority over tho 
second.) 

(’04) 29 Bom 46 (50, 51) (DB). (Mortgage to A, 
the deed being written on a plain paper with one 
anna receipt stamp —Presentation of the original 


deed by A and due registration — Mortgagor 
transferring the property to others subsequently 
—Held, from A’s deed it was clear that legally 
the mortgage therein began to operate from the 
date of the document.) 

[See 1934 Pat 68 (69) [AIR V 21]. (Registration 
L alone is insufficient to pass the title without 
payment when it is intended between the 
parties that the title should not pass until 
payment of the consideration money.) 

(12) 1912 Pun Re No. 105. (In the absence of 
contract to the contrary, the failure to pay 
consideration does not prevent the registration 
of a deed relating back to the State of the exe¬ 
cution of the deed.)] 

2. 1922 Pat 299 (301) [AIR V 9£l Pat 281(DB). 

(’12) 13 Ind Cas 653 (655, 656) (DB) (Cal . 

3 . (18S2) 21 Ch D 762:( 767, 768): 51 L J Ch 823 
(830) 

4 . 1920 Mad 650 (651) [AIR V 7] (DB). 

5 . 1930 Oudh 129 (131) [AIR V 17] (DB). 
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submitted that this decision is not correct. The ‘vesting’ of a contingent interest is not 
the same as the ‘creation’ of such interest. 

8. Priority between registered instruments. —Under S. 47 of the Regis, 
tration Act, 1908, a registered document operates, not from the time of its registra¬ 
tion, but from the time from which it would have commenced to operate if no regis¬ 
tration thereof had been required or made, i. e., it operates from the time of its execu¬ 
tion^ 1) Consequently, when two documents of transfer are both registered, the priority 
of the one over the other must be determined with reference to the time of its ‘execu¬ 
tion,’ and not to the date of its registration; a document executed earlier, though 
registered later than another, has, therefore, priority over that another executed later.(2) 


9. Priority between registered and unregistered instruments. — An 

exception to the general rule laid down in this section is furnished by S. 50, sub.s. (l) 
of the Registration Act, 1908,(1) which provides as follows : 

“Every document of the kind mentioned in clauses (a), (b), (c) and (d) of S. 17, sub-s. (1) 
and clauses (a) and (b) of S. 18, shall, if duly registered, take effect as regards the property 
comprised therein, against every unregistered document relating to the same property, and not 
being a decree or order, whether such unregistered document be of the same nature as the regis¬ 
tered document or not.” 

Clauses (a), (b), (c) and (d) of S. 17, sub.s. (1) refer to documents of which 
registration is compulsory; while clauses (a) and (b) of S. 18 refer to documents of 
which registration is optional. Thus, under S. 50(1) a subsequent registered document 
of which registration is either compulsory or optional has priority over a prior un¬ 
registered document of which registration is optional.(2) But notwithstanding that 


Section 48 — Note 8 

M(’S2)6 Bom 1GS (180) (FB). 

*1937 Nag 113 (144, 145) [AIR V 24] : ILR 
(1939' Nag 266. (Sale deed executed before but 
registered after attachment of property covered 
by sale deed — Sale deed, though subsequently 
registered, operates from date of its execution 
Its operation is not affected by attachment 
of property sold between its execution and 
registration.) 

1936 Posh 103 (105) [A I R V 23] (DB). 

1934 Pat 68 (69, 70) [AIR V 21]. (If it was 
intended that title should not pass until pay¬ 
ment of the consideration money registration 
alone was insufficient to pass the title.) 

1917 Mad 364 (363) [AIR V 4] (DB). 

1915 Low Bur 112 (112) [AIR V 2.] 

[See (’021 24 All 402 (418) (FB). 

1926 All 549 (549) [AIR V 13] (DB).(Case under 
Limitation Act.) 

1924 Cal e00(608)[AIR V 11]. (Do.). 

1916 All 199 (200) [AIR V 3] (DB). (Do.)] 

Also see Section 59, Note 13. 

2 19C0 Mad 396(397, 398) [A I R V 47 C 140]. 
(Sale cf same property in favour of two different 
persons at different times — Subsequent sale 
antidated—Sale executed prior in point of time 
as a matter of fact, will prevail.) 

1958 Pat 193 (196) [AIR V 45 C 72]. 

1946 Mad 140 (140) [AIR V 33 C 79^ 

1942 Oudh 172 (173) [A I R V 29] : 17 Luck 362. 
1941 Pat 247 (248) [AIR V 28] (DB). 

1938 All 431 (432) [AIR V 25]. 


1934 All 70 (71) [AIR V 21] (DB). (Two sale- 
deeds.) 

1931 Sind 74 (74, 75) [A I R V IS] (DB). (Two 

sale deeds.) 

1926 Mad 39 (41) [AIR V 13]. (Two sale-deeds— 
The first transferee, however havingffraudulently 
delayed registration was not given priority.) 
1919 Lah 196 (197) [AIR V 6]. (Do.) 

1918 Cal 960 (960) [AIR V 5^ (DB). 

1918 Cal 539 (539) [AIR V 5] (DB). (Prior mort¬ 
gage deed — Subsequent sale-deed.) 

1914 All 313 (314) [AIR V l]. (Two sale deeds.) 
(’12) 13 Ind Cas 653 (656) (Cal). (Two mortgage 
deeds.) 

(’12) 1912 Pun Re No. 105; 16 Ind Cas 29. 

(’04) 29 Bom 46 (51) (DB). (Two mortgage deeds.) 
(’04) 29 Bom 42 (44) <DB). (Two mulgeni leases.) 
(1900) 1 Low Bur Rul 293 (295) (DB). 

(’97) 1897 Bom P J 407 (DB). 

(’90) 3 C P L II 151 (152). 

(’84) 8 Bom 182 (184, 185) (DB). 

[See however (’78) 2 Bom 299 (343) (DB). (In a 
conflict between two registered .sale deeds exe¬ 
cuted on one and the same day, the vendee who 
has perfected his title by taking possession: of 
the propertyanust bo preferred; rights of parties 
determined by Hindu law.)] 

Section 48 — Note 9 

1. See (’83) 1883 Pun Re No. 102 page 315. 

2 . (’82) 8 Cal 597 (610) (FB). (Section 54, T. P. 
Act, virtually abolishes optional registration — 
Per Garth, C. J.—7 Cal 753, Overruled.) 

(’80) 2 All 851 (853) (FB). 
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section, it has been held generally that if the transferee under the registered instru_ 
ment has ‘notice’ of the prior unregistered transfer, he will not have priority over the 
latter.(8) The principle on which these decisions rest was stated by Lord Cairns in 


1939 Lah 26 (31) [AIR V 26] : ILR (1939) Lah 
261. 

1937 Lah 57 (58) [AIR V 24]. 

1925 All 325 (326) [AIR V 12] : 47 All 338 (DB). 
1925 Oudh 506 (508) [AIR V 12]. 

1919 Lah 296 (296) [AIR V 6] : 1918 Pun Re 
No. 111. 

1917 Nag 209 (210) [AIR V 4], (Benefit of S. 50 
cannot be taken by a person who takes with a 
notice of prior title under an unregistered do¬ 
cument.) 

1915 Oudh 124 (124) [AIR V 2l 
(’13) 18 Ind Cas 724 (724) (DB) (All). 

*(’12) 34 All 631 (635) (DB). 

(’12) 16 Ind Cas 625 (625) (All). 

(’ll) 10 Ind Cas 233 (235) (All). 

(’09) 2 Ind Cas 495 (495) (All). 

(’09) 5 Nag L R 82 (83). (Subsequent registered 
sale without notice of previous unregistered one, 
is entitled to priority.) 

(’06) 4 Cal L Jour 490 (491, 492) (DB). 

(’05) 1 Nag L R 125 (127). (A registered sale deed 
executed by the purchaser at a sale held in 
execution of a decree is entitled to priority 
under S. 50 of the Registration Act, 1877, over 
an optionally registrable and unregistered mort¬ 
gage deed.) 

(’04) 9 Cal W N 14 (17) (DB). 

(’03) 16 C P LR 95 (96). 

(’01) 25 Mad 1 (2) (DB). 

(1900) 2 Bom L It 223 (224) (DB). 

(1900) 2 Bom L R 110 (110) (DB). (Unregistered 
agreement of sale but accompanied with posses¬ 
sion is entitled to priority.) 

(1900) 3 Bom L R 97 (99) (DB). 

(1900) 28 Cal 139 (141, 142) (DB). 

(’98) 189** Pun Re No. 32. p. 110 (112). 

(’97) 22 Bom 945 (948) (DB). 

*(’96) 20 Bom 158 (164, 165) (DB). 

(’96) 22 Bom 213 (215) (DB). 

(’94) 18 Bom 684 (687) [DB). 

(’94) 1894 Bom P J 133 (Reprint) 81 (81, 82) 
(DB). 

(’93) 1893 Bom P J 107 (DB). 

(’89) 1889 Pun Re No. 195, p. 689 (691). 

(’88) 12 Bom 569 (571) (DB). . . 

(’86) IBS'S All W N 133 (133) (DB). (The priority 
of a registered bond conferred by the Registra¬ 
tion Act is not taken away by a mortgagee of an 
unregistered mortgage bond obtaining a deciee 
under it.) 

(’85) 7 All 378 1381) (DB). 

(’85) 7 All 577 (579, 581) (DB). 

(’84) 10 Cal 82 '85) (DB). 

(’83) 6 Mad 88 (89, 90) [DB). 

(’81) 3 Mad 46 (47) (DB). 

(’81) 7 Cal 570 (573) (DB). 

(’79) 2 All 198 (199, 200) (DB). 

(’79) 2 All 431 (433) (DB). 

(’72-92) 1872-1892 Low Bur Rul 151 (151). (A 
registered document has priority over an un¬ 


registered even when the latter is accompanied 
with possession.) 

[But see (’85) 8 xMad 167 (168) (DB). (But if 
possession is given under prior deed it will be 
valid.) 

(’79) 4 Cal 536 (538) (DB). (Case under S. 50 of 
the Registration Act of 1871 which was diffe¬ 
rent from the present section.)] 

3 . (1900) 1900 Pun Re No. 56 p. 199 (204) (FB). 
(Overruling 1890 Pun Re No. 115 (FB).) 

*(’93) 16 Mad 148 (164) (FB). :(Overruling 5 
Mad 73 and 5 Mad 139.) 

1939 Lah 29 (30) [AIR V 26] : ILR (1939) Lab 
261. (Delivery of possession may amount to 
notice of previous title, but that would depend 
upon the nature and circumstances of posses¬ 
sion.) 

1933 Lah 836 (838) [AIR V 20] (DB). 

1933 Lah 609 (610) [AIR V 20]. 

1930 Rang 188 (190) TAIR V 17]. 

1917 Nag 209 (210) [AIR V 4]. 

1917 Oudh 161 (162) [AIR V 4l. 

1915 Upp Bur 16 (17) [AIR V 2]. 

1914 Cal 331 (332) [AIR V l] (DB). (If a person 
is in possession, it is sufficient to put a purcha¬ 
ser on inquiry as to the nature and extent of 
his interest.) 

(’13) 18 Ind Cas 46 (47) (DB) (Cal). 

(’ll) 10 Ind Cas 233 (235) (All). 

+ (’08) 30 All 130 (131, 132) (DB). 

(’08) 30 All 238 (240). 

(’07) 17 Mad L Jour 319 (320) (DB). # 

(’06) 28 All 315 (325) (DB). (Registration statute 
should not be made an engine to work injustice.) 
(’06) 29 Mad 362 (364). 
f (’05) 9 Cal W N 14 (17) (DB). 

(’03) 25 All 366 (370) (DB). 

(’03) 27 Bom 408 (412, 414'> (DB). (Possession 
may have in certain cases for the purposes of 
notice, the same effect as registration.) 

(’03) 16 CP L R 95 (96). 

f (’02) 27 Bom 452 (471, 473) (DB\ (Possession 
is at least very cogent evidence of notice.) 

(’01) 25 Mad 1 (2) (DB). 

(’98) 20 All 252 (253) (DB). (Confirming on 
appeal 19 All 145.) 

(’97) 1897 All W N 90(90). (1897 All W N 19, 
Followed.) 

(’95) 8 C P L R 109 (110). 

(’90) 1890 Bom P J 101 (DB). 

(’88) 1888 Bom P J 253 (DB). 

(’88) 12 Bom 569 (572) (DB). 

1 ’86) 13 Cal 70 (72) (DB). 

(’86) 8 All 540 (542) (DB). 

(’86) 10 Bom 105 (106, 107) (DB). 

(’85) 9 Bom 427 (428) (DB). 

(’85) 11 Cal 667 (670) (DB). 

(’85) 1885 Pun Re No. 14 p. 28 (29). 

(’85) 1885 All WN 57 (57) (DB). . 

(’84) 10 Cal 1073 (1075) (DB). (Possession, though 
not conclusive, is very cogent evidence ot 
notice.) 


PRIORITY OF RIGHTS CREATED BY TRANSFER 


IS 48 N 9 Pt 8] 669 


Agra Bank v. Barry(i) as follows : 

. . by decisions ... it has been settled that, notwithstanding the apparent stringency of 
the words contained in this Act of Parliament [Irish Registration Act, 6 Anne, Cap. II], still if 
a person in Ireland registers a deed, and if at the time he registers the deed either he himself, 
or an agent, whose knowledge is the knowledge of his principal, has notice of an earlier deed, 
which, though executed, is not registered, the registration which he actually effects will not 
give him priority over that earlier deed. And, my Lords, I take the explanation of those deci¬ 
sions to be that, which was given by Lord King in the case of Blades v. Blades,(5) upwards of 
150 years ago, the case which was mentioned just now at your Lordships’ Bar. I take the 
explanation to be this, that inasmuch as the object of the statute is to take care that, by the 
fact of deeds being placed upon a register, those who come to register a subsequent deed shall be 
informed of the earlier title, the end and object of the statute is accomplished if the person 
coming to register a deed has, ‘aliunde,’ and not by n>eans of the register, notice of a deed 
affecting the property executed before his own. In that case the notoriety, which it was the 
object of the statute to secure, is effected, effected in a different way, but effected as absolutely 
in respect of the person who thus comes to register as if he had found upon the register notice 
of the earlier deed.” 


The section will not apply where the prior unregistered document is one of 
which registration is compulsory, because such a document does not affect the property 
comprised in it and there can be no question of priority in such a case.(G) 

Section 50 of the Registration Act applies if the two documents are antagonistic 
to each other and not if effect can be given to both of them without infringement of 
cither.(7) The operation of the section is, however, practically limited to cases arising 
in the provinces where this Act is not in force inasmuch as this Act has virtually 
abolished optional registration. The Act recognises only two modes of transfer, i. e., 
registered instrument and delivery of the property in the case of sales, mortgages 
(except mortgage by deposit of the title deeds), leases (except where otherwise directed 


by Provincial Governments), and gifts so 
by an unregistered document.(8) 

('85) 1883 Pun Ro No. 102 Note, p. 315 (318). 

(’82) 6 Bom 515 (518, 519) (DB). 

(’80) 5 Cal 336 (349) (DB). 

(’74) 21 Suth W R 421 (421). 

(’70) 7 Bom H C R O C J 45 (73). 

<’69) 12 Suth W R 456 (456) (DB). 

[See also (’72) 9 Bom H C R 147 (150) (DB). (An 
unregistered deed of sale accompanied by im¬ 
mediate possession ought to be preferred to a 
subsequent registered certificate of sale un¬ 
accompanied by possession.) 

(’72) 9 Bom HCR 151n (152w) (DB). (Do.)] 

See a'.S) the undermentioned casts : 

(1813) 12 RR 94 (98): 2 Ball &B 290, Eyre v. 
Dolphin. 

(1871) 6 Ch 678 (683) : 40 L J Ch 701 (702), Rol- 
land v. Hart. (The same property mortgaged to 
A and B, both having been induced to advance 
money by their common •solicitor—B, the subse¬ 
quent mortgagee had no information as to exis¬ 
tence of the mortgage to A — B registered his 
deed before A —Held, B must be taken to have 
had, through the solicitor, notice of the first 

mortgage, and could not by prior registration 
obtain priority.) 

(1764) 28 E R 884 (885) : 2 Eden 224, Sheldon v. 
•.Cox. (Notice to an agent is notice to a principal.) 
(1815) 34 E R 578^580): 19 Ves 435, Watt v. 
•Barwell. (Lis pendens is not deemed notice for 


that now there cannot be any such transfer 


the purpose of postponing registered conveyance.) 

4. (1874 75) L R 7 Eng & Ir App 135 (148). 

5. (1727) 1 Eq C Abr 358. 

6 . (’85) 1885 Pun Re No. 90, page 193 (197) (FB). 
( (1885) Pun Re No. 2 Dissented from.) 

*1928 Mad 546 (549, 552, 554) [AIR V 15] (DB). 
(’ll) 9 Ind Cas 55 (55, 56) (DB) (Mad). 

(’90) 1890 Pun Re No. 92, page 277 ^278). 

(’85) 1885 Pun Re No, 14 p. 28 (29). 

[See also (1870) 2 N W P H C R 311 (312) (DB). 
(Registered mortgage prevails over prior un¬ 
registered mortgage to third person.)] 

See Section 49 of the Indian Registration Act. 

7 . *(’82) 6 Bom 193 (208) (FB). 

1937 Lah 57 (58) [AIR V 24]. 

1928 Bom 269 (269, 270) [AIR V 15] (DB). 

1925 Oudh 458 (458) [AIR V 12]: 29 Oudh Cas 15. 
(’12) 16 Ind Cas 625(625) (All). 

(’86) 9 Mad 495 (498) (DB). 

(’84) 7 Mad 248 (282) (DB). 

( 69) 9 Bom H C R 60 (61) (DB). (First unregis¬ 
tered conveyance'*— Subsequent sale in execu¬ 
tion of decree — Section 50 does not apply be¬ 
cause what is sold in execution is only the 
llght, title and interest of judgment-debtor so 
that if the first sale is valid nothing passes to 
the auction-purchaser.) 

8 . (’82) 8 Cal 597 (612) (FB). 

(’83) 1883 Pun Re No. 102, page 315 (317). 
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10. Priority between registered instruments of transfer and oral 
transfers.— Another exception to the general rule stated in this section is provided 
by S. 48 of the Indian Registration Act, 1908,(1) which runs as follows : 

"All non-testamentary documents duly registered under this Act, and relating to any pro¬ 
perty, whether moveable or immovable, shall take effect against any oral agreement or declara¬ 
tion relating to such property, unless where the agreement or declaration has been accompanied 
or followed by delivery of possession and the same constitutes a valid transfer under any law 
for the time being in force.(la) *. 

Provided that a mortgage by deposit of title deeds as defined in S. 58 of the Transfer of 
Property Act, 1882, shall take effect against any mortgage-deed subsequently executed and 
registered which relates to the same property.” 

There are certain transfers of immovable property under this Act which may be 
made orally and without delivery of possession of the property transferred, e.g., a 
lease of immovable property falling within the proviso to S. 107 of this Act. Such oral 
transfers, though prior in point of time will not, by virtue of S. 48 of the Registration 
Act, have priority as against a registered transfer though subsequent. In provinces 
where the Transfer of Property Act does not apply, oral transfers of immovable pro¬ 
perty are not invalid, and in such cases also, a registered document will have under 
the said provision of the Registration Act, priority over the oral transfer(2) unless the 
transferee under the registered instrument had ‘notice’ of the oral transfer in which 
case he would have no such priority.(2a) In the undermentioned case(8) a charge vas 
assumed to be an oral transfer of property and was held postponed to a subsequent 
registered document, by virtue of the provisions of S. 48 of the Registration Act. 

A mortgage by deposit of title deeds’ may be made orally even under this 
Act,(4) but S. 48 of the Registration Act specifically excepts such mortgages from its 
operation and consequently such a mortgage, if made prior in point of time to a regis¬ 
tered mortgage, will be entitled to priority under this section.(5) 


In England a subsequent purchaser for valuable consideration without notice 
w hen clothed with the legal title has priority over a prior transferee who has in himself 

Cprfinn dR — Note 10 1915 Lab 232 (234) [AIR V 2] (DB). 

Section 48 Note 10 4 Low Bur Rul 26 (27). 

1. 1934 Bom 189 (191) [AIR V 21] (DB). This ' 

section must be read subject to S. 48 of the 3. 1934 Bom ( ) [ J 


Registration Act.) 4. See Section 59 of the Transfer of Property 

la. See 1923 Lah 560 (564) [A I E V 10]. (Oral Act. 


agreement to sell to a mortgagee in possession 
can be enforced against a subsequent registered 
purchaser because the previous possession of the 
mortgagee together with the agreement to sell, 
is equivalent to transfer of possession under the 
agreement of sale.) % ,. , , 

(’10) 5 Inti Cas 57 (58) (DB) (Mad). (A sale of 
immovable property less than Rs. 100 in 
value by unregistered deed and delivery of 
possession passes a good title and has piionty 
over a registered sale of a later date of the 


same property.) 

2. 1916 Lah 291 (291) [AIR V 3] : 1916 Pun Re 
No. 30 (DB). (Oral gift is an ‘oral agreement or 
declaration’ within the meaning of S. 48 of the 


Registration Act.) 

(’13) 6 Low Bur Rul 144 (145). 

2a. (’10) 5 Low Bur Rul 184 (FB). 

+ 1929 Lah 500 (501) [AIR V 16]. 

1919 Lah 404 (406) [A I R V 6 ] : 1919 Pun Re 


No. 132. 


NOTE. —Even before the proviso was added to 
S. 48 of the Registration Act in 1929, it had 
been held that a mortgage by deposit of 
the deeds was not an “oral agreement” 
within that section. See cases cited in 
foot-note (5). 

5. 1930 Lah 920 (927) [AIR V 17] : 11 Lah 564 
(DB). 

t (’07) 33 Cal 410 (422) (DB). 

(’85) 11 Cal 158 (160). (Deposit of title deeds of 
certain property, under a verbal arrangement 
to secure a payment of a debt, is not an “oral 
agreement or declaration relating to such pro¬ 
perty”' within the meaning of S.*48 of the 

Registration Act.) _ 

[See 1916 Lah 39 (43) [AIR V 3] : 1916 Pun Re 
No. 31 (DB). (Case not decided under T. F. 

Act.)] 

[See also (’70) 7 Bom H C R O C 45 (62). (Case 
decided prior to T. P. Act.)] 
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only an equitable title.(6) A mortgage by deposit of title deeds is, in England, known 
as an equitable mortgage, and has no priority against a subsequent legal mortgagee 
without notice.(7) This rule has no application to transfers in India as the law in India 
does not recognise the distinction between legal and equitable estates.(8) Thus, it was 
observed by Maclean, C. J., in ‘Gokul Das v. Eastern Mortgage and Agency Company' (9) 

“As stated by the Judicial Committee in the case of ‘T Vebb v. 31acpherson,'{10) ‘the lav/ of 
India, speaking broadly, knows nothing of the distinction between legal and equitable property 
in the sense in which that was understood when equity was administered by the Court of 
Chancery in England.’ The case of the Company, as presented to us, is that they are ‘legal’ 
mortgagees and that they are in the same position as a legal mortgagee in England, who has 
obtained-the legal estate without notice of the prior equitable encumbrance. But the reasoning 
is fallacious, because in India there is no such distinction between legal and equitable estates as 
is known to the English law.” 


In the undermentioned cases(ll) decided before the Transfer of Property Act. 
the English rule was applied and the subsequent mortgagee without notice was held to 
have priority over the prior mortgagee by deposit of title deeds. These cases are no 
longer good law. 


In the Punjab and other places also, where the Transfer of Property Act does 
not apply, a mortgage by deposit of title deeds operates as a valid legal mortgage and 
has the same effect as any other mortgaged 12) 


11. Salvage liens. — Another exception to the rule enunciated by this section 
is that a transfer for the purpose of saving the property from loss or destruction has 
priority over another transfer though prior in point of date. The reason is that 
payments made in order to save the property from loss or destruction are in the nature 
of ‘salvage* payments on behalf of all persons interested, and are to be paid back in 
precedence to all other claims.(l) ‘In re Tharp’(2) the reason for giving priority to 
salvage liens was stated by Lord St. Leonards as follows: 

“In Ireland, it is a very common equity to have, as a prior charge to all other cncum- 
branccs, what is called salvage money, where a leasehold estate, or an estate held for lives to 


6 . (’OH) 33 Cal 657 (663). 

(’06) 33 Cal 110 (4*21, 42*2) (DB). 

(’ 86 ) 8 All 86 (91) (DB). 

(1752) 28 E li 302 (311) : 2 Yes 485, Pcmfret v. 
Windsor. 

(1851) 68 E E 586 (590) : 9 Hare 458, Hewitt v. 
Loosen lore. 

(1768) 27 E It 440 (441) : Amb 678, Morecock v. 
Dickson. 

(1791) 99 E 1{ 526 (527) : 3 Ch Cas 263, Williams 
v. Lambe. 

(1718) 26 E E 1172 (1176) : 1 Amb 436, Le Neve 
v. Le Neve. 

(1880) 14 Ch D 563 (574) : 50:.L J Ch 118 (120, 
121), Greaves v. Tofield. 

(1891) 60 L J Ch 1 (5) : (1891) 1 Ch 8 , Taylor v. 
Russell. 

7 1923 P C 211 (213) [AIR V 10] : 51 Cal 86 : 
1 Rang 637 : 50 Ind App283. 

1 (DB) La h 920 ^ 924 ^ 1 K v 17 I *. HjLah 564 

1916 Lah 39 (42) [AIR V 3] : 1916 Pun Re No. 31 

(LB). 

8 . 1923 P C 211 (215) [A I R V 10] : 50 Ind App 
283 : 51 Cal 86 : 1 Rang 637. 

^o 6 ^(DB 9 ) (42> 43) 1 K V 1 1916 Pun Re 


(’06) 33 Cal 410 (421, 422) (DB). 

(’90) 13 All 28 (40) (DB). 

(’ 86 ) 8 All 86 (91) (DB). 

Also see S. 58, Note 39. 

9. (’06) 33 Cal 410 (421, 422) (DB). 

10. (’03) 31 Cal 57 (72) : 30 Ind App 238 (PC). 

Also see S. 5, Note G; S. 54, Note 23 and S 58, 
Note 39. 

1 1 ( ’ 76 > 1 Bom 237 (247, 24S). (A having 
notice of the prior equitable mortgage, purchas¬ 
ed from one, who, also with such notice, had 

purchased I lom a bona tide purchaser for value 

without notice — Held, a held the property free 
from the equitable mortgage.) 

(’69) i N W P II C E 166,168) (DB). (Following 
9 Moo Ind App 303 (PC).) b 

Lah 920 [A I E V 17] : n Lah 
191 o 6 ^1-89 (42, 43) [A I E V 3] : 1916 Pun Ee 

Section 48 — Note 11 

296 (228) [A I E V 18] : 58 Ind App 
341 : 59 Cal 463. (AIE 1930 Cal 151, Beversed.) 

^ A 1 ? 52 ) 2 Sm & G 578 n. (Cited in 2 Cal 58 
(79).) 
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which half a dozen people are entitled in succession, many of them being mortgagees, according 
to certain priorities, the last man of all who is entitled after everybody, being in possession, 
redeems, I may say, the estate by paying the landlord, ‘who otherwise would have recovered 
the estate, and taken it from everybody.’ His payment is what is called salvage money. That is 
established equity, and a very proper equity. He that pays the salvage has a prior incumbrance 
to every other charge and interest, ‘because, so far as any interest is left to anybody beyond the 
charge, it is acquired by that payment, in the shape of redemption money’.” 

Where two’ mortgages are executed ‘both’ for saving the property from 
destruction the later mortgage in date will have priority over the earlier. Thus, in 
*Girdhari Lai v. Dlnrendra Kristo Mukerjee ’(3) a mortgage was first executed by the 
mortgagor for the purpose of saving the property from a ‘putni sale’. Subsequently, a 
partition suit was filed in respect of the property 'and therein a Receiver was appointed 
who, under the Court’s orders, executed a mortgage of the property to another persons. 
This mortgage also was made for the purpose of preserving the property. Harrington, J., 
observed : 

“If it be taken therefore that both the plaintiff’s advance, and the advance made by defen¬ 
dant No. 8 to the Receiver on the authority of the Court, are both advances made to preserve 
the property, they would take precedence according to the inverse order of their respective dates, 
i.e., the later in date would obtain priority.” 

In order to claim a salvage lien, it is however necessary that the person making 
the payment should have some interest in the 'property, or some right or duty towards 
the owner of the property, impelling him to make the expenditure. A mere volunteer 
cannot generally claim such a lien.(4) 


12. Priority of mortgage-rights created by Receivers. — Upon the 
appointment of a Receiver by the Court the assets which are brought into his possession 
are in the custody of the Court to be dealt with by it under such orders as it may 
deem proper from time to time. The Receiver’s possession is no doubt generally 
subject to all valid and existing liens upon the property at the time of his appoint, 
ment. But the Court can authorize the Receiver to create liens on the property in 
his possession and in giving him this power “it can declare by its order that the lien 
created by him will have priority over the liens already existing on the property.” 
This it generally does to save the property from loss or destruction,(1) or in an 
administration suit or partition suit, for working out the rights, liabilities and obliga¬ 
tions of the cosharers of the joint properties in the course of partition.(2) Where, 


3. (’07) 34 Cal 427 (441) (SB). 

4. (’13) 18 Ind Cas 247 (248) (DB) (Mad). 
(Failure of prior mortgagee to discharge mort¬ 
gager’s debt, which was part consideration for 
mortgage and in consequence sale of property 
in execution — Second mortgagee setting the 
sale aside by payment of the consideration foi 
his mortgage for the sale amount — Held that 
the second mortgagee had no salvage lien on the 
propertv as he had no interest to presei\e.) 

(’04) 31 Cal 667 (679, 680) (DB). 

(’78) 1 Cal L R 152 (154) (DB). (A person who 
advances money to another for the purpose of 
saving a mehal from sale for arrears of rent has 
no lien on the property for the money ad¬ 
vanced.) 

f (’77) 2 Cal 58 (80) (DB). 

Section 48 — Note 12 

1. (’07) 34 Cal 427 (434, 435, 442) (SB). 


*1941 Cal 163 (166) [AIR V 28] : I L R (1941) 1 
Cal 155 (DB). (By the appointment of the 
Receiver the Court takes upon itself the duty 
of protecting and preserving the subject-matter 
of the suit, which it discharges through its 
officer, namely the Receiver. It must there¬ 
fore have all powers which are incidental and 
necessary for the discharge of that duty. It 
will have therefore the power to sanction a 
loan to be raised by the Receiver and if neces¬ 
sary to direct the mortgage to be executed by 
him for securing it to have precedence over 
earlier mortgages executed by the parties. It 
may be unaware of such prior mortgages or 
even if aware, may not give notice to those 
mortgagees.) 

2. *1941 Cal 163 (166) [AIR V 28] : I L R (1941) 
1 Cal 155 (DB). 
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therefore, the Court, with the object of preserving the property, orders the Receiver to 
raise a loan on the security of the property and expressly directs that the intending 
mortgagee from the Receiver should have a first charge, the mortgagee is entitled to 
priority over all other mortgages though of earlier dates.(3) Where, however, the 
purpose of the loan ordered to be raised on a first charge, is not any of those set out 
above, and this appears on the face of the order, the mortgagee advancing money on 
the faith of the order, cannot claim precedence over the earlier mortgages on the same 
property. The reason is that the Court in sanctioning such a loan arrogates to itself a 
power, which it does not possess.(4) 

13. Owelty-liens. — A mortgagee of an undivided share in property takes it 
subject to the liability of the property being subsequently partitioned. If the Court in a 
suit for partition allots certain property to the mortgagor subject to certain amounts to 
be paid by him as owelty to other cosharers (i.e., the amounts payable by one sharer to 
another for equalising the partition), the mortgage operates on the property, allotted 
to the mortgagor subject to the owelty-liens of other cosharers.(l) 


14. Government- debts. — In the case of unsecured debts the Government as 
a creditor takes precedence over all other creditors.(1) But in the case of secured 
debts the Government has no preference and takes subject to prior encumbrances, 
except where otherwise provided by law.(2) In the Full Bench case of ‘ Dost Muha?nad 
v. Maui Ram('dy Aikman J., observed : 


3. (’07) 34 Cal 427 (434, 442) (SB). 

* 1941 Cal 163 (166) [AIR V 2d] : ILR (1941) 1 
Cal 155 (DB). 

3 926 Pat 94 (97) [AIR V 13] (DB). 

<’06) 33 Cal 1175 (1.176, 1177) (Joint property 
attached in execution of a money-decree — 
Receiver appointed in the partition suit of the 
property — Court ordering Receiver to mortgage 
property and directing mortgagee to have a first 
charge on the property—Mortgagee gets priority 
over the attaching creditors.! 

(1906) 1 Ch 365 (377) : 75 L J Ch 109 (113), In 
re Glasdir Copper Mines Ltd. 

(•895) 2 Ch 1 (6); 64 L J Ch 658 (659, 660), 
Strapp v. Bull. 

(1894) 2 Ch 205 (207): 63 L J Ch 670 (671), 
Greenwood v. Algesiras Railway Co. 

4. *1941 Cal 163 (167) [AIR V 28] : ILR (1941) 1 
Cal 155 (DB). (In such a case the principle of 
breach of faith cannot be the decisive factor. It is 
a question of power or jurisdiction of the Court. 
If the Court arrogates to itself a power which it 
does not possess and does an act affecting per¬ 
sons not parties to the suit, its acts cannot pre¬ 
judice the rights of such persons.) 

Section 48 — Note 13 

1, 1957 S C 577 (582) (Pr 19) (Pt a) [AIR V 44 
C 84] : 1957 SCR 775. (Lien or charge may 
be express or implied.) 

(’08) 35 Cal 388 (391, 392) (SB). 

[See a No 1926 Mad 186 (187) [AIR V 13]. (The 
principle that in a partition suit all equities 
between the members of the coparcenary should 
be worked out allotting to each member the 
share to which he is equitably entitled is not 
restricted to Hindus.)] 


Section 48 — Note 14 

1. C07) 29 All 537 (542, 543) (FB). (For instance 
when a plaintiff wins a suit brought in forma 
pauperis, Government’s claim for court-fees.) 

(’06) 33 Cal 1040 (1046) (DB). «Do.) 

1926 Oudh 44 (45) [A I R V 13]. (In competing 
claims against moveables, the Crown lias a 
priority.) 

1918 Mad 1111 (1115) [A I R V 5] : 40 Mad 767 
(DB). (Warrant of distress issued by a criminal 
Court takes precedence over a civil writ.) 

(1892) 1892 A C 437 (441) : 61 L J P C 75 (76). 
Maritime Bank of Canada v. New Brunswick 
Receiver General. 

(’76)1 Bom 7 (9, 10) (DB). 

[See also 1954 Mad 197(199) [AIR V 41 C 82].] 

2. *(’07) 29 All 537 (543) (FB). (2 All 196, Over¬ 
ruled.) 

1934 Rang 321 (323) [AIRY 21] | : 12 Rang 437 
(DBl. (Sums realized by Receiver, appointed 
during pendency of suit, from mortgaged pro¬ 
perty form part of mortgage security and Crown 
is not entitled to claim the sum to be paid in 
priority to the mortgagee decree-holder.) 

f 1919 Cal 908 (911, 912) [AIR V 6] : 45 Cal 653. 
(Shares merely deposited and not actually trans¬ 
ferred do not create right in favour of the depo¬ 
sitee superior to the right of the Crown.) 

[See also 1954 Mad 197 (199) [AIR V 41 C 82.] 
(’05) 28 Mad 420 (422) (DB). (A sale for arrears 
of Abkari revenue of immovable properties be¬ 
longing to the defaulter under S. 28 of Act I 
of 1886 has not the effect of discharging en¬ 
cumbrances created prior to the sale.)] 

3. (’07) 29 All 537 (542, 543) (DB). 




4. T. P. 43. 
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“No doubt the Crown as creditor takes precedence of all other creditors. But in my opinion 
the learned Judges who decided the case in ‘ Nikha Mai v. Sulaiman Sheikh Gardner, (4)’ erred 
in saying that this principle is not liable to an exception in the case of lien-holders. Save when 
otherwise provided by law, the Crown can only sell such rights as the person indebted to it 
possesses. In certain cases Government is declared to have a first charge on property. For 
instance when a plaintiff has brought a suit ‘in forma pauperis’ and wins that suit the 
Government claim for the amount of the court-fees which would have been payable on the suit 
is declared by law (S. 411, Code of Civil Procedure, 1882) to be a first charge on what the plain¬ 
tiff has won by the suit .... Again the Land Revenue Act (vide’ S. 141 of Act No. Ill of 1901) 
dedales that in the case of every mahal the revenue assessed thereon shall be the first charge 
on the entire mahal, and following upon this S. 161 of the same Act provides that whena 
mahal is sold for arrears of revenue which have accrued due upon it, it shall be sold free of all 
encumbrances. But when any property of the defaulter, other than the mahal upon which the 
revenue is due, is sold to recover that revenue, the proviso to S. 162 lays down that provisions 
of S. 161, namely, as to the sale free of all encumbrances shall not apply to such sale. When 
the Government executed the decree against Ruhumatullah, it could only sell such rights in 
tne house as he had at the time of sale, and the purchase by the appellant was, as was indeed 
expressly declared at time of sale, subject to the previous encumbrance 3 . ,, 

15. Charges created by manager appointed under the Bengal Tenancy 
Act. — Sub-section (8) of S. 98 of the Bengal Tenancy Act (VIII of 1885) (Since 
repealed in W. Bengal by Act 10 of 1956) provides that the manager appointed under 
S. 95 of the Act by the District Judge ‘‘shall subject to the control of the District 
Judge, have, for the purposes of management, the same powers as the co-owners jointly 
might hut for his appointment have exercised , and the co-owners shall not exercise 
any such power.” Thus, after the appointment of the manager a co-owner has no 
power to deal with the whole of the estate. But this does not take away the power 
of the co-owner to deal with his own share in the estate. However, the person taking 
from the co-owner takes subject to any charge , on the estate , that might be properly 
incurred by the manager during period of his management.(1) 

16. Priority by estoppel. —A subsequent transferee may get a right of priority 
by the application of the doctrine of estoppel. Thus, if a prior transferee has by mis. 
representation induced another person to advance money or to purchase the property 
under the belief that there is no prior incumbrance, he will be estopped as against such 
other person from setting up his prior rights.(l) Section 78 of this Act is based upon 
this principle and applies where a prior ‘mortgagee’ has induced -another person to 
advance money on a subsequent ‘mortgage.’(2) 

17. Priority under section 79.—See Notes on Section 79. 

15. Law in the Punjab.—The Transfer of Property Act is not in force in the 
State of the Punjab. But the principle of this section which is of general applicability 
that a later created right shall be subject to the rights previously created will apply 
to cases arising in that State.(1) 


4. (’79) 2 All 196 (197). 

Section 48 — Note 15 

1. (’03) 31 Cal 305 (312) : 31 Ind App 24 (PC). 
(Debt was incurred in this case, to pay off the 
arrears of the Government revenue.) 

Section 48 — Note 16 

1. 1926 Mad 39 (40) [AIR V 13]. 

1918 Cal 411 (411) [AIR V 5] (DB). 


[See also 1934 Rang 372 (373) [AIR V 21] (DB).] 
2. 1918 Cal 411 (411) [AIR V 5] (DB). 

Section 48 — Note 18 

1. 1938 Lab 430 (431) [AIR V 25] (DB). 

1930 Lah 920 (926, 927) [A I R V 17] t 11 Lab 
564 (DB). 

(’83) 1883 Pun Re No. 93, p. 285 287). 
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49 * Where immoveable property is transferred for consideration, and 
Transferee’s right under such property or any part thereof is at the date of the 
policy. transfer insured against loss or damage by fire, the 

transferee, in case of such loss or damage, may, in the absence of a contract 
to the contrary, require any money which the transferor actually receives 
under the policy, or so much thereof as may be necessary, to be applied in 
reinstating the property. 

Synopsis 


1. English law. 

2. Scope of the section. 

3. “For consideration.” 

4. “May require any money which the trans¬ 

feror actually receives.” 


5. “In the absence of'a contract to the con¬ 

trary.” 

6. “In reinstating the property.” 


1. English law. — Under the English law a contract of fire insurance is in the 
nature of an indemnity and the assured cannot claim the insurance amount where he 
does not suffer any loss or damage.(l) Where property which has been insured against 
loss by fire is transferred by A , the owner, to B , A himself retaining no ‘interest’ in 
the property, and subsequently the property is lost or damaged by fire, A cannot 
recover from the insurer any amount inasmuch as he cannot be said to have suffered any 
loss.(2) Further the transferee B cannot, also, in the absence of an assignment of the 
policy in his favour, or of a special statutory provision, claim the insurance amount 
from the insurer.(3) 

Where the transferor A ‘retains’ some interest in the property transferred, he 
can, if the property is destroyed or damaged by fire recover the insurance amount 
from the insurer. In such a case it was held in "Garden v. Ingram (4) that B waa 
entitled to the benefit of such amount. The Lord Chancellor observed as follows : 

‘‘When a man insures property under an absolute covenant to insure, and then assigns or 
charges the lease to secure a sum of money he still retains his interest in the property, subject 
to the charge. Then the property is burnt and the insurance money is payable. Can the mort¬ 
gagor claim this money against his own mortgagee when the object of effecting the policy was 
for the purpose of reinstating the premises ? I am of opinion that the benefit of the policy passed 
by the mortgage.” 

This view of the Lord Chancellor has, however, not been followed in England 
the general trend of opinion being that the transferee is nob entitled to the benefit of 
the insurance amount.(5) 


Section 49 — Note 1 

1 .*(1883) 11 QB D 380 (386) : 52 L J Q B 366 
Castellain v. Preston. 

(1852) 23 L J Ch 478 (479) : 98 R R 452 Garden 
v. Ingram. 

(1880) 50 L J Q B 33 (35) :5 Q BD 560, Darrell 
v. Tibbitts. 

(1877) 46 L J Ch 537 (539) : 5 Ch D 569, North 
British & Mercantile Insurance Co. v. London, 
Liverpool & Globe Insurance Co. 

(1881) 18 Ch D 1 (7) : 50 L J Ch 472 (476), Ray- 
ner v. Preston. 

(1843) 152 E R 695 (696) : 11 M & W 10, Pawles 
v. Innes. (A person who assigns his interest in 
a ship after insurance but before loss, can only 
sue in respect of loss as a trustee of assignee if 
he holds the policy.) 


2. (1843) 152 ER 695 (696): 11 M&W 10, 
Pawles v. Innes. (A, B and C had effected an 
insurance on a ship — During currency of in¬ 
surance A transferred by sale his share in the 
ship to B — Held , that at the time of the loss 
by fire A having sold his share, had no inter¬ 
est and therefore could not claim insurance 
amount.) 

(1881) 50 L J Ch 472 (480) : 18 Ch D 1, Rayner 
v. Preston. (Per James L. J.) 

3. +(1881) 50 L J Ch 472 (480): 18 Ch D 1, 
Rayner v. Preston. (Per James L. J.) 

4. (1852) 23 L J Ch 478 (479) : 98 R R 452. 

5. (1881) 50 L J Ch 472 (477) : 18 Ch D 1, 
Rayner v. Preston. 

(1912) 2 Ch 414 (419) : 28 T L R 594, Sinnott v. 
Bowden. 
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In the case of contracts for the sale of property which has been insured 
against loss by fire, where the damage by fire occurs before the contract is completed, 
the vendor retains his interest in the property until the contract is completed, and is 
therefore entitled to recover from the insurer, the insurance amount. On the question 
whether the purchaser is entitled to the benefit of this amount to any extent, it was 
held by the majority of the Judges of the Court of Appeal in ‘ Bayner v. Preston (6) 
that he was not entitled to such benefit, in the absence of a contract or a statutory 
provision to the contrary. James, L. J., however, disagreed with this view and 
observed as follows : 

“I am of opinion that the relation between the parties was truly and strictly that cf trustee 
and ‘cestui que trust’. I agree that it is not accurate to call the relation between the vendor 
and purchaser of an estate under a contract while the contract is in fieri , the relation of trustee 
and cestui que trust. But that is because it is uncertain whether the contract will not be 
performed, and the character in which the parties stand to one another remains in suspense as 
long as the contract is in fieri. But when the contract is performed by actual conveyance or 
performed in everything but the mere formal act of sealing the engrossed deeds, then that 
completion relates back to the contract, and it is a thing ascertained that the relation was 
throughout that of trustee and cestui que trust. That is to say, it is ascertained that while 
the legal estate was in the vendor, the beneficial or equitable interest was wholly in the 
purchaser. And that, in my opinion, is the correct definition of a trust estate. Wherever that 
state of things occurs, whether by act of the parties or by act or operation of law, whether it is 
ascertained from the first or after a period of suspense and uncertainty, then there is complete 
and perfect trust, the legal owner is and has been a trustee, and the beneficial owner is and 
has been a cestui que trust. 

“This being the relation between the parties, I hold it to be a universal rule of equity that 
any right which is vested in a trustee —any benefit which accrues to a trustee, from whatever 
source or under whatever circumstances, by reason of his legal ownership of the property —that 
right and that benefit he takes as trustee for the beneficial owner.” 

The view of James, L. J., in the above case has now been adopted by Legis¬ 
lature in S. 47 of the Law of Property Act, 1925 (15 Geo. V, Cli. 20). That section 

runs as follows : 

“47. (1) Where after the date of any contract for sale or exchange of property, money 
becomes payable under any policy of insurance maintained by the vendor in respect of any 
damage to or destruction of property included in the contract, the money shall, on completion 
of the contract, be held or receivable by the vendor on behalf of the purchaser and paid by the 
vendor to the purchaser on completion of the sale or exchange, or so soon thereafter as the same 
shall be received by the vendor. 

(2) This section applies only to contracts made after the commencement of this Act, and 
has etfect subject to — 

(a) any stipulation to the contrary contained in the contract, 

(b) any requisite consents of the insurers, 

(c) the payment by the purchaser of the proportionate part of the premium from the 

date of the contract. 

(3) This section applies to a sale or exchange by an order of the Court, as if— 

(a) for references to the “vendor” there were substituted references to the “person 

bound by the order” ; 

(b) for the reference to the completion of the contract there were substituted a reference 

to the payment of the purchase or equality money (if any) into Court; 

(c) for the reference to the date of the contract there were substituted a reference to the 

time when the contract becomes binding.” 


2. Scope of the section. —This section appears to have been based upon the 
English decision of ‘Garden v. Ingram'(l) referred to in Note 1, to the effect that the 


6. *(1881) IS Ch D 1 (12) '. 44 LT 7S7. (Relying 
upon Poole v. Adams, (1864) 12 WR (Eng) 683.) 


Section 49 — Note 2 

1. (1852) 23 L J Ch 478 (479) : 9S R R 452. 
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benefit of the policy of insurance passes to the transferee. It does not seem to have 
been based, as has been sometimes stated,(2) upon the dissenting judgment of James 
L. J., in ‘ Bayner v. Preston, ’(B) for, that view proceeded on the basis that in a 
contract to sell , the vendor would be in the position of a trustee for the vendee in 
respect of any moneys received by him from the insurer, and it was expressly observed 
by his Lordship that the position would be different where the loss by fire occurred 
after the completion of the contract by the execution of the conveyance. This section 
deals with completed transfers, as is shown by the words “is transferred,” and not 
with contracts to sell, and therefore cannot be said to have been based upon the view 
of James, L. J., in the above case. 

The section assumes that the transferor is in a position to receive the insurance 
amount from the insurer. Where the transfer i3 by way of a mortgage or lease it is 
clear that the mortgagor or lessor retains an interest in the property, and in case of 
damage thereto or loss thereof, he can recover the insurance amount from the insurer 
on the basis that he has suffered loss. In the case of an out and out sale where the 
vendor has entered into a contract to repurchase the property from the vendee, it 
has been held that the vendor has an ‘‘insurable interest” and can therefore recover 
the insurance amount.(4) 

In both the above cases the transferee may, under this section, require the 
money obtained by the transferor to be applied in reinstating the property. But where 
the case is one of outright sale, and the vendor retains no sort of interest in the pro¬ 
perty, he cannot recover from the insurer, any money inasmuch as a contract of fire 
insurance is only a contract of indemnity’(o) and the vendor cannot be said to have 
suffered any loss. I nder S. 55, sub.s. (5), cl. (c), the vendee in such cases is to bear 
the loss, etc., of the property occurring after the date of purchase. This section seems 
t0 assume that even in such cases, the vendor can get the money from the insurer, 
inasmuch as it is made applicable to all transfers. It is submitted, however, that the 
section must be taken to apply only to transfers of property wherein the transferor has 
an insurable interest and can recover the insurance amount from the insurer. 

The section applies only where at the date of the transfer the property has 
been insured. It does not apply where the insurance is effected ‘after’ the date of the 
transfer.(6) 

3* For consideration.” The section applies only where the transfer has 
been made for consideration. Thus, it would apply to transfers by way of mortgage, 
lease, exchange, etc., but not to transfers by way of ‘gift.’ 


4. ‘ May require any money which the transferor actually receives." — 

The transferee cannot, in the absence of an assignment of the policy in his favour, 
claim from the‘insurer’ direct, that the insurance amount should be paid to him.-l) 
He can only require the transferor to apply any monies actually received by him, 


2. See 1923 Rang G (8) [AIR V 10] : 11 Low Bur 
Rul 294 (Dll). 

3. (1881) 50 L J Ch 472 (180) : 18 Ch D 1. 

4. 1931 Rang 210 (211, 212)'.[AIR VIS]: 9 
Rang 45 1 (DB). ( Jltld , incurable interest is 
not. the same as legal interest as defined in 

S. 54, T. 1>. Act.) 

r». 1923 Rang G (9) [AIR V 10] : 11 Low Bur 
Rul 294 (DB). 


6. 1923 Rang 6 (S) [AIR V 10] : 11 Lew Bur 
Rul 294 (DBb 

[.Set' also (I860) 35 L J Ch 412 (416) : L R 2 Eq 
143, Lees v. Whiteley.] 

Section 49 — Note 4 

1. 11923 Rang G (7) [AIR V 10] : 11 Low Bur 
Rul 294 (DB). 

(1864) 12 W R (Eng) 683 (683) : 143 R R 425 
Poole v. Adams. 
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in reinstating the property. If the transferor does not receive any money at all, the 
transferee has no remedy. He cannot compel the transferor to receive the money from 
the insurer except perhaps in certain cases indirectly. Thus, the mortgagee may, under 
S. 68, cl. (b) ask the mortgagor to give further security, and if he fails to do so, sue 
for the recovery of the mortgage-money, personally from him. If the transfer is by 
way of a lease, the lessee may put an end to the lease, if the property is not reinstated. 
(See S. 108, clause (e).) 


5. “In the absence of a contract to the contrary.”-The section has no 
application where there is a contract to the contrary, i. e., a contract by which the 
transferee is precluded from claiming any such benefit as is provided for by this 
section. 


6. “In reinstating the property.” — The transferee can require the trans¬ 
feror only to reinstate the property. He cannot ask that the insurance money received 
by the transferor should be paid to him. It follows that the transferor is entitled to 
retain for himself any money over and above what is necessary to reinstate the 
property.(l) 


50 . No person shall be chargeable with any rents or profits of any 
Rent bona fide paid immovable property, which he has in good faith paid or 
to holder under defec- delivered to any person of whom he in good faith held 
tive title. such property, notwithstanding it may afterwards appear 

that the person to whom such payment or delivery was made had no right 
to receive such rents or profits. 

Illustration. 

A lets a field to B at a rent of Bs. 50, and then transfers the field to C. B , having no 
notice of the transfer, in good faith pays the rent to A, B is not chargeable with the rent so 
paid. 

Synopsis 

1. Scope of the section. 

2. Person claiming protection must have held in good faith and 

also paid in good faith. 

3. Payment in advance by tenant. 

1. Scope of the section.— This section, the second paragraph of S. 109 and 
S. 180 are all applications of the general principle of law referred to by Willes, J., in 
De Nicholls v. Saunders{ 1) that if a party fulfils an obligation without notice of the 
rights of a third paity, his obligation is discharged. This section is a general provision 
applying to all cases where property is held by one person under another, while the 
second paragraph of S. 109, applies only to leases for non-agricultural purposes. 

The section covers two classes of cases : 

(1) Where A icho has a right to a land or other property lets it to B and 
then transfers the property to C and thereafter B , without notice of the 
transfer, in good faith, pays the rent to A. This is the case referred to 
in the illustration to the section._ _ 

Section «9 — Note 6 Section 50 Note 1 

1. Compare the provisions of the Fire Preven- 1. (1870) 22 L T 661 (662). 18 W R (Eng) 
tion Act, 1774 (14 Geo. Ill, c. 78.) 1106. 
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(2) Where A who has no title to a property lets it to B who takes it in 
good faith and pays the rent to A in good faith. In this case there i3 no 
‘transfer’ by A to any person during the tenancy of B; but he has no 
title to let it to B. Even in such a case, B cannot be charged by the 
real owner with the rents and profits of the property.(2) The remedy of 
the latter is only to proceed against A. 

The section contemplates payment of rent in good faith for the same tenancy 
to a wrong person. Where a sub-tenant pays rent to the tenant who is his immediate 
landlord in respect of the contractual sub-tenancy without the knowledge that he had 
become a statutory tenant directly under the-landlord such payment cannot be relied 
upon by him as a payment to the landlord in respect of the statutory tenancy.(8) 

It has been held that this section is subject to the doctrine of lis pendens con¬ 
tained in S. 52. If, therefore, the tenant takes the lease and makes any payment to 
the mortgagor during the pendency of the suit to enforce the mortgage by the mort¬ 
gagee he does so at his own risk and he cannot claim protection under this section.(4) 

The section applies to a case where rent is paid bona fide to the holder under a 
defective title. Where the defence was that during the time when the previous land, 
lord was the owner, the tenant spent some amount on repairs and that he was entitled 
to deduct the same from the rents, no question of any payment to any person whose 
title was defective arises.(5) 

2. Person claiming protection must have held in good faith and also 
paid in good faith. —In order that A who has paid or delivered the rents and profits 
of immovable property to B may be protected under this section from the demands of 
C, the person who is really entitled to such rents and profits, it is necessary for A to 
show that— 

(1) be held the property in good faith from B and 

(2) he paid the rents or delivered the profits to B in good faithf 1) 

If he did not hold the property in good faith from B , a payment of rents and profits 
to the latter cannot obviously be in good faith. A is, therefore, not protected under 
this section. The mere fact, however, that he holds the property in good faith from B , 
does not necessarily mean that payment or delivery of the rents and profits to B is 
in good faith. He may hold the property from B in good faith, but at the time of 
payment he might have become aware of the fact that C and not B was entitled to 
such rents and profits. If, notwithstanding such knowledge, he paid or delivered the 
rents or profits to B , he will not be protected under this section. 

The expression ‘‘good faith” has been defined in S. 3, sub.s. (22) of the General 
Clauses Act, 1897, thus: “A thing shall be deemed to be done in good faith, where 
it is in fact done ‘honestly’, whether it is done negligently or not.” Though, as will 
be seen in Note 8 on S. 51, this definition does not, in terms, apply to this Act, the 
expression “good faith” lias been held to have the same meaning as it has in the said 
definition unless there is anything repugnant in the subject or context. Section 8 of 
this Act, however, provides that a person is said to have ‘notice’ of a fact when ho 
actually knows the fact or when, but for wilful abstention from an enquiry or search 

2. (’09) 33 Bom 96 (104) (DB) 5. (’66) 1966-1 Andli L T II (12). 

3. 1051 Cal 394 (395) [AIR V 38 C 98] [DB]. 

4. 1954 Sau 82 ( 84 ) [AIR v 41 C 35]. Section 50 — Note 2 

1931 Bom 539 (541) [AIR V 18]. 1. (’38) 42 Cal W N 378 (380) (DB). 
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which he ought to have made, or gross negligence,’ he would have known it. In tho 

light of this provision, the expression ‘good faith” will exclude cases where a person 

has acted in a grossly negligent’ manner, sufficient to charge him with notice of the 
real owner’s right.(la) 

Illustrations . 


(1) A leased his property to D and thereafter mortgaged it to C, who was entitled under the 
terms of the mortgage to realise the rents. C gave notice to B who thereafter paid the 
rent to C. Subsequently, the property was sold to D in execution of a decree against 
the mortgagor A , and D gave notice to B that C’s mortgage had been satisfied, and 
that rent should be paid to him. B , without making any inquiry, whether the mort¬ 
gage was, in fact, satisfied paid the rent to D. C’s mortgage was in fact not satisfied. It 
was held that B could not be said to have made the payment to D in good faith.(2) 

(2) B held land from A. After A's death B, without taking any care to assure himself that 

A’s widow had any authority, paid rent to her. It was held that, as against the claim 

of the .executors of A who were really entitled to such rent, B could not claim any 

protection under this section.(3) But where the widow had got her name entered in the 

Revenue Registers as the owner, and B paid her the rent honestly, it was held that he 
was protected.(4) 

(d) B held land from A. After A’s death, there; was a dispute between C and D as to who 
was entitled to succeed to A and B was aware of the existence of such dispute. He 
however, paid rent to D. C was the person who was really entitled to the rent. It was 
held that B was not protected from the claim of C under this section.(5) 

(4) B, not being aware of the fact that A had already transferred his property to another, 
and that there was a dispute between them as to the validity of the transfer, obtained 
a lease of the land from A. Subsequently he became aware of the dispute as to title 
between A and his purchaser, but nevertheless paid the rent to A. It was held that 
inasmuch as B would be estopped under S. 116 of the Evidence Act from disputing the 
title of A, in a suit which .4 might have brought against him, his payment of rent to A 
could not be said not to be in good faith and that therefore he was protected under 
this section from the claim of the purchaser for rent or profits.(6) 

5) A lets his land to B and then transfers the land to C. B having notice of the transfer 
pays the rent to A, B is not protected.(7) 


See also the undermentioned cases.(8) 

la. 1939 Pat 540 (547) [AIR V 26] (DB). (Mort¬ 
gagee entitled in rents — Tenants without in¬ 
quiring whether mortgage is satisfied, paying 
rent to purchaser cannot claim benefit of this 
section.) 

2. 1939 Pat 540 (547) [AIR V 26] (DB). 

3. (’03) 1903 Pun Re No. 72 p. 304 (307). 

4. (’09) 33 Bom 96 (103, 104) (DB). 

5. 1927 Nag 237 (238) [AIR V 14]. 

6 (’38) 42 Cal W N 378 (380) (DB). 

7. (’12) 14 Ind Cas 801 (802) (Bur). (Decree 
for possession not executed but separate suits 
for mesne profits brought against person in 
possession and his tenant —Held that as tenant 
had notice of plaintiff’s claim, he was also 
liable for mesne profits.) 

(1864) 1864 Suth W R Act X, Rul 6 (7) (DB). 

8. 1967 Cal 390 (402) [AIR V 54 C 86]. (A 
leasing property to B and then transferring it 
to C — B knowing about transfer after some 
months—B not paying rent either to A or to C 
B is not protected by S. 50.) 

(’55) ILR (1955) 2 Cal 279 (282) ; AIR 1955 
NUC (Cal) 931. 


1943 Oudh 105 (106; [AIR V 30]. (Lease of land 
taken by partners in business — Payment of 
rent by one partner to lesser even after know¬ 
ledge of the other partner of the defective title 
of lessor — Payment is in bad faith as such 
knowledge must be common to both partners.) 
1932 Mad 95 (96) [AIR V 19] : 55 Mad 316 (DB). 
(Receiver in insolvency leasing propertj' — Lessee 
paying rent to receiver is protected.) 

1929 Oudh 378 (380) [AIR V 16]. (The test of 
the bona tides of a tenant when he pays rent 
to a particular person is whether he has paid 
rent to him before or net. If he has paid rent 
to a particular person to whom he has been 
paying rent hitherto, his good faith will be 
considered to have been established.) 

1927 Lah 880 (880) [AIR V 14]. (Lessor telling 
lessee to attorn to third person — Lessee not 
liable to pay rent to lessor ) 

1925 Cal _:51 (253) [AIR V 12]. (Payments made 
by tenant to mortgagor after mortgage are valid 
against mortgagee only if at time of payment 
there was no notice of the mortgage.) 

1918 Oudh 166 (167) [AIR V 5[l. (Payment to 
intervener is not good if landlord is proved to 
be in receipt and enjoyment cf rent prior to 
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3. Payment in advance by tenant. — A payment by the lessee in advance 
to the lessor is a mere loan to the lessor and is not payment of rent.( 1) This section 
■will not apply to such cases. But such an advance will 'pro tanto ’ operate as payment 
of rent as and when the rent falls due.{2) To the extent, therefore, of the rent that 
has fallen due before the lessee gets notice of the transfer, the advance will operate as 
a discharge of the lessee under this section. 

The question, however, arises whether apart from the section, a payment made 
by the lessee in advance to the lessor is binding on a transferee from the lessor. The 
question may be considered from two standpoints : 

(1) Whether the advance is made before the transfer by the lessor. 

(2) Whether the advance is made after the transfer by the lessor. 


Advance made before transfer. 


It was held in ‘ Cook v. Guerra (3) decided in the year 1872 that even in the 
case of an advance made before the date of the transfer, the lessee could not escape 
liability in respect of rents that might fall due after the date of notice by the transferee 
of his rights. In ‘ Green v. Rheinkmf (4) it was, however, held that if before the transfer 
the lessee had paid an advance under an arrangement that it should be in satisfaction 
of rent that might accrue for a particular period in future, the transferee will be 
charged with constructive notice of the terms under which the lessee held the land. 
Unless he was a transferee for value without notice of the arrangement, he would be 
bound by the arrangement, and the lessee cannot be asked to pay rent once again. In 
this country it has been held in the undermentioned cases(5) that a payment in 
advance before the date of the transfer is not binding on the transferee to the extent 
of the rent accruing due after notice to the lessee of the transferee’s rights. The 


the period in suit for rent.) 

1916 Mad 208 (208, 209) [AIR V 3] (DB). (Pay¬ 
ment of entire rent to one co-sharer if bona fide 
is valid, if otherwise, other co-sharer can sue 
for his share.) 

(’ll) 33 All 308 (311) (DB). (Where a tenant pays 
the entire rent to one of the two co-sharers after 
the receipt of notice by one of them not to do 
so, and the payment is made in collusion with 
the other, a suit b\ T the other co-sharer for his 
share of the rent is maintainable.) 

( 88) 1888 All W N 45 (45). (Suit by cosharer for 
arrears cf rent—Rent paid by tenant to lumbar- 
dnr but not in his capacity as such—Held, pay¬ 
ment was bona tide.) 

(’78' 4 Cal 350(354) (DB). (Plaintiff's suit against 
tenant for rent - Tenant accustomed to pay rent 
to the co-sharers of plaintiff— Held, plaintiffs 
suit for his share of rent did not lie against 

tenants.) 

( 74) 23 Suth W R 53 (51). (Where a tenant; 
knowing that a co-proprietor has been in posses¬ 
sion of a share for a very long time and after 
distinct notice, paid rent which belonged to tin; 
said sharer to another person who had no title 
Ht all, payment is not bona fide.) 

( <1) 1m Suth W R 508 (510) (DB). (Lessee paying 
rent to lessor without notice of transfer pro¬ 
tected. ) 

(1862-61) 1862-64 Suth W R F B 30 (31). (DoJ 


Section 50_Note 3 

1. I960 Raj 19 (20) [AIR V 47 C 7] : ILR (1959) 
9 Ra j 190 

|1934 Fat 653 (657, 658) [AIR V 21] : 13 Pat 396 
(DB). 

1931 Rang 292 (293) [AIR V 18] : 9 Rang 470. 
1928 Sind 95 (96) [AIR V 15]. 

1926 Cal 204 (209) [AIR V 13] (DB). 

1922 Pat 339 (340) [AIR V 9] (DB). 

(’08) 30 All 82 (84) (DB). 

(’01) 14 C P L R 65 (66). 

(1872) 41 L J C P 89 (90) : L R 7 C P 132, Cook 
v. Guerra. 

(1870i 39 L J C P 297 (298, 299): L R 5 C P 589, 
Denicholls v. Saunders. (Money would become 
rent on the day it became due.) 

2 . 1934 Pat 653 (658) [AIR V 21] (DB). 

(1872) 41 LJCP 89 ^90) : L R 7 C P 132, Cook 
v. Guerra. 

(1915) 84 LJ Cli 193 (203): (1915) 1 Ch 274, 
Ashburton v. Nocton. 

3 . (1*72) 41 L J C P 89 <90) : LR7CP 132. 

4 . (1911) 104 L T 149 (150, 151). 

5 1960 Raj 19(20) [AIR V 47 C 7] : ILR (1959) 
9 Raj 190. (AIR 1934 Put 653 aud AIR 1931 
Rang 292 liel. on.) 

1934 Pat 653 (658) [A I R V 21] : 13 Pat 396 
(DB). 

1931 Rang 292-(293, 294) r A I R V 18] : 9 Rang 
470. 
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principle enunciated by Green v. Rheinberg 1 (6) was not adverted to. On the other hand 
in the cases noted below(7) it has been held that a payment in advance before the date 
of the transfer is binding on the transferee unless he is able to show that he is a trans¬ 
feree for value without notice. In Tiloike Cliand v. Beattie & Co ,’(8) an advance had 
been made by the lessee to the lessor before the date of the transfer by the lessor, 
under an arrangement that it should operate as a satisfaction of the rent that may 
accrue due for a particular future period. Rankin, J., observed as follows : 

“Now, it seems to me that the cases of ‘Green v. Rheinberg\9) and 1 Ashbucton v. Nocton'(10) 
show that such an arrangement will in equity bind a person taking a transfer of the reversion, 
unless he can show that he purchased for value without notice. This no doubt is an advance 
upon the common law standpoint of Book v. Guerra' .(11) In this case there was a tenant upon 
the property and his open possession is notice not only of the immediate terms of his tenancy 
but of collateral agreements as well, in the absence of all enquiry by the transferees.” 

Advance made after transfer. 

The principle of ‘ Green v. Rheinberg' ( 11a) will not apply to advance made by a 
lessee to the lessor ‘after* the date of the transfer. In * Ashburton v. Noctori[ 12) 
Swinfen Eady, L. J., distinguished the case of 1 Green v. Rheinberg 1 (13) and observed 
as follows: 

“ ‘Green v. Rheinberg'( 14) was a clear case, as there the landlord had, prior to the mortgage, 
released the rent to the lessee and tenant in possession; and under the doctrine of ‘Daniels v. 
Devison'( 15) the subsequent mortgagee was affected with notice of the interest which the tenant 
had in the land. If the arrangement between the mortgagor and tenant for pre-payment of rent, 
or for setting oft' future rent against money due to the tenant from the mortgagor, be made sub¬ 
sequent to the date of the mortgage, such arrangement will be treated as a collateral bargain 
between those parties, and not binding upon the mortgagee.” 

The view expressed in ‘ Ashburton v. Nocton'( 16) has been followed in the under¬ 
mentioned case of the Calcutta High Court.(17) The cases cited below(l8) also are all 
consistent with this view. 

But though as an advance the payment may not be binding on the transferee, 
it may, as has been seen already, if the lessee had paid it ‘ bona fidt\ operate as a 
payment of rent in respect of all rents that actually accrue due before notice of the 
transfer. 


6 . (1911) 104 L T 149 (150, 151). 

7 . f 1926 Cal 204 (206, 207) [AIR V 13] (DB). 

(’08» 30 All 82 (84) (DB). 

(’75) 24 Suth W R 68 (68) (DB). 

(’72) IS Suth W R 328 (329) (DB). 

[See also 1914 Low Bur 276 (277) [AIR V l] : 7 
Law Bur Rul 268. (Where payment of rent in 
advance is part of contract of lease, this section 
protects the lessee from having to pay over 
again to a person subsequently entitled to 
rent.)] 

8 . 1926 Cal 204 (210) [A I R V 13] (DB). (On 
appeal from AIR 1927 Cal 270.) 

9 . (1911) 104 LT 149 (151). 

10. (1915) 84 LJ Ch 193 (203): (1915) 1 Ch 274. 


1 l. (1S72) 41 L J C P 89 (91) : L R 7 C P 132 
(138). 

11a. (1911) 104 L T 149 (150, 151). 

12 . (1915) 84 L J Ch 193 (203): (1915) 1 Ch 
274. 

13 . (1911) 104 L T 149. 

14 . (1911) 104 L T 149. 

15. (1S09) 16 Yes 249 : 10 R R 171. 

IB. (1915) 84 L J Ch 193 (203): (1915) 1 Ch 
274. 

17. 1926 Cal 204 (207) [AIR V 13] (DB). 

18. 1926 Bom 567(570) [AIR V 13] . 

1922 Pat 339 (340) [AIR V 9] (DB). 
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SI. When the transferee of immoveable property makes any improve- 
Improvements made by ment on the property, believing in good faith that he is 
bona fide holders under absolutely entitled thereto, and he is subsequently evicted 
defective titles. therefrom by any person having a better title, the trans¬ 

feree has a right to require the person causing the eviction either to have the 
value of the improvement estimated and paid or secured to the transferee, or 
to sell his interest in the property to the transferee at the then market-value 
thereof, irrespective of the value of such improvement. 

The amount to be paid or secured in respect of such improvement shall 
be the estimated value thereof at the time of the eviction. 

When, under the circumstances aforesaid, the transferee has planted 
or sown on the property crops which are growing when he is evicted there¬ 
from, he is entitled to such crops and to free ingress and egress to gather and 
carry them. 

Synopsis 


1. Scope of the section. 

2. Hindu law. 

3. Muhammadan law. 

4. Person claiming benefit under section 

must be a transferee. 

5. Improvements by co-sharers. 

6. Improvements by a purchaser at a 

courtsale. 

7. “Improvements”. 

5. “Good faith”. 

9. ‘Absolutely entitled’ to the property. 

10. Improvements by a trespasser. 

11. Improvements by transferee from a 

limited owner. 

12. Improvements by transferee of land 

subject to a right of pre-emption. 

13. Improvements by mortgagee. See 

S. 63A and Notes thereon. 

14. Improvements during the pendency of 


litigation relating to the property. 

See Note 3 on Section 52. 

15. “Evicted therefrom by any person having 
a better title”. 

16. Transferor may be evictor. 

17. Representatives-in-interest of the trans¬ 

feree, if can claim benefit of section. 

18. Modes of compensating the evicted trans¬ 

feree. 

19. Value of improvements—How estimated. 

20. Profit due to improvement is not included 

in mesne profits. 

21. Right to crops. 

22. Doctrine of acquiescence. 

23. This'section and the doctrine of ac¬ 

quiescence are based on different 
principles. 

24. No acquiescence after an act is done. 

25. Owner if can be made to ? pay compen¬ 

sation in the absencejoi acquiescence. 


1. Scope of the section. — It is a general rule of great antiquity, recognised 
by the Roman Civil Law and by the Common Law of England, that whatever is 
affixed to the soil becomes, in contemplation of law, a part of it and is subject to the 
same rights of property as the soil itself — quicquid plantatur solo solo cedit. In this 
country no such absolute rule of law was ever recognised.(1) Under the Hindu law as 
stated by ‘Narada’ (VI-20, 21) : 

“If a man lias built a house on the ground of a stranger and lives in it, paying rent for it, 
he may take with him, when he leaves the house, the thatch, the timber, the bricks and the 


Section 51 

1. \ 1927 P C 135 (137) [AIR V 14]: 54 Ind App 
218 : 54 Cal 6G9. 

1907 Ker 22 (24) [AIR V 54 C 5] : I L R (1966) 2 
Ker 211 . 

1965 Mad 185 (186) r AIR V 52 C 64] : ILR (1965) 

1 Mad 621. 

1961 Ker 147 (143) [AIR V 48 C 52] : ILR (1960) 
Ker 115. 


Note 1 

1953 Trav-Co 349 (350) [AIR V • 40 C 129] 
(DB). 

1949 All 757 (759) [AIR V 36 C 282]: ILR (1950) 
All 606. 

(’66) 6 Suth W R 228 (228, 229) : Beng L R Sup 
Vol 595 (FB). 

1936 Lab 511 (512) [AIR V 23] (DB). 

(’80) 5 Cal 683 (692). 
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other building material; but if he has been residing on the ground of a stranger, without 

paying rent and against that man’s wish, he shall, by no means, take with him, on leaving it, 
the thatch and the timber”.(2) 

Under the Muhammadan law also, according to the ‘Hedaya’: 

“A person usurping land and planting trees in it, or erecting building upon it, must be 
directed to remove the trees and clear the land and restore the same to the proprietor. If the 
removal is injurious to the land, the proprietor of the land has the option of paying to the 
piopiietoi of the trees or of the buildings, a compensation equal to the value and thus possessing 
himself of them.”(3) 

Even in England, there were certain exceptions recognised from very early 
times to the Common law rule referred to above, for example, in the cases of what are 
known as fixtures attached to the free.hold. 

The first statutory exception to the general rule enacted in this country was 

S. 2 of the Mesne Profits and Improvements Act, 1855 (Act XI of 1855) which ran as 
follows : 

“If any person shall erect any building or make an improvement upon aoy lands held by 
him ‘bona fide* in the belief that he had an estate in fee-simple, or other absolute estate, and 
such person, his heirs and assigns, or his or their under-tenants, be evicted from such lands by 
any person having a better title, the person who erected the building or made the improvement, 
his heirs or assigns, shall be entitled either to have the value of the building or improvement so 
erected or made during such holding and in such belief, estimated and paid or secured to him or 
them, or, at the option of the person causing the eviction, to purchase the interest of such 
person in the lands at the value thereof, irrespective of the value of such building or improve¬ 
ment : 

Provided that the amount to be paid or secured in respect of such building or improvement 
shall be the estimated value of the same at the time of such eviction.” 

That Act, however,'applied only to cases to which the ‘English law was applicable’.(8a) 
In cases to which the English law was not applicable, the rule to be applied was 
stated by Sir Barnes Peacock in ‘Thakoor Chuncler Poramanick v. Bamdlione 
Bhuttacharjcc'i 4) in the following words: 

“We think it should belaid down as a general rule that, if he who makes the improvement 
is not a mere trespasser, but is in possession under any l bona fide ’ title or claim of title, he is 
entitled either to remove the materials, restoring the land to the state in which it was before 
the improvement was made, or to obtain compensation for the value of the building if it is 
allowed to remain for the benefit of the owner of the soil—the option of taking the building, or 
allowing the removal of the material, remaining with the owner of the land in those eases in 
which the building is not taken down by the builder during the continuance of any estate he 
may possess.”(5) 


2 . Sacred Books of the East, 1889 Edn., Vol. 
XXXIII, Pages 144. 145. Ganganath Jha, 
Hindu law in its Sources, 1930 Edn,. Vol. 1, 
Page 302, where the texts of Narada, VI-20, 21, 
are cited. 

1949 All 757 (759) [AIR V 36 C 282": ILK (1950) 
All 606. 

3 . Hedaya : Hamilton’s Translations, Vol 3. 

1949 All 757 (759, 760) [AIR V 36 C 282] : I L R 
( 1950 ) All 606. 

[See also (’02) 26 Bom 1 (15,16): 28 Ind App 
121 (PC). (Case from Zanzibar where Muham¬ 
madan Law applied — The above passage was 
held to contain the rule applicable.) 

3a. See the Preamble to the Mesr.e Profits and 
Improvements Act (XI of 1855). 

4 . (’66) Beng L R Supp Vol. 595 (598) (FB). 


Also see S. 108 (h), Note 2. 

5 Sec also 1929 P C 163 (1 65) [A I R V 16] : 53 
Bern 589 : 56 Ind App 259. 

1961 Kcr 147 (149) [AIR V 48 C 52l : ILR (I960) 
Ker 115. (Husband building house on wife’s 
land with consent of wife — Divorce — Wife 
unwilling to pay compensation — Husband is 
entitled to remove materials.! 

(’03) 27 Mad 211 (214, 217) (DB). 

I’82) 8 Cal 582 (592) (DB). 

(’72' 17 Suth W R 97 (97) (DB). (Lessee of land 
under an ijara erecting an indigo factory 
thereon, with the knowledge of, and without 
any objection by the lessor—Lease determined 
and possession of rest cf land delivered 
Factory held cn rent—Held, lessee was entitled 
to remove the materials.) 

(’72) 8 Bcng L R 237 (242) (DB' 1 . 
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This section merely gives a statutory recognition to the rule so laid down, in 
the case of transferees of immovable property effecting improvements,(6) and is 
worded similar to S. 2 of the Mesne Profits and Improvements Act, 1855. It is thus an 
exception to the rule enunciated by the maxim quicquid plhntatur solo solo ceditfj) 
and is based upon the equitable principle, referred to by Mr. Justice Story in ‘ Bright * 
v. 'Boyd'S 8) that no man should enrich himself at the expense of another and that 
consequently where the defendant has made:the improvements in good faith as a ‘bona 
fide' occupant of land and in the belief that the land is his own, the plaintiff who 
obtains the benefit of the expenditure which has increased the value of the property 
ought to reimburse the defendant for the expenditure so made. 


It has been held in some cases(9) that the section is based upon the maxim 

that he who seeks equity , must do equity. This, however, does not seem to be correct. 

A man seeking to enforce his legal right to property against a person with the defective 

title does not seek any equity , though the defendant is given relief on equitable 
grounds. 

In order that this section may apply, it is essential that— 

(1) the person claiming relief under this section is a transferee of immovable 

property, 

(2) he has made improvements believing in good faith that he was absolutely 

entitled to the property, and 

(3) he is evicted therefrom by a person -with a better title.(10) 

But even in cases where the section does not, in terms, apply, the principle 

underlying it, being an equitable one, will apply.(ll) The principle will also apply to 

cases arising in States to which this Act has not been extended.(12) Reference may 

also he made to the provisions of S. 41 of the Specific Relief Act, 1877, which provides 

that on adjudging the cancellation of an instrument, the Court may require the party 

to whom such relief is granted to make any compensation to the other which justice 

may require. It has been held that where a transfer by a guardian of a Muhammadan 

minor is void ‘ab initio’ and the minor subsequently sues for cancellation of the 

transfer, the Court can, under S. 41 of the said Act award the transferee compensation 

for any improvements he might have made.(l3) (Sec now S. 33 (1) of the Specific 
Relief Act, 1963.) 


e. 1931 All 277 (283) [AI It V 18] : 53 All 334 
(FB). 

1940 Cal 356 (358) [AIR V 27] : I L R (1940) 1 
Cal 161 (DB). (Husband knowingly building 
on wife’s land — Wife is the owner of the 
building—Section does not apply.) 

7 . 1928 Rang 141 (142) [AIR V 15] (DB). 

8 . (1841-43) 1 Story 478. (Cited in (1910) 6 Ind 
Cas 141 (145). 

[See also 1956 S C 727 (729) [AIR V 43 C 114] : 

ILlt (1956) Mys 184. 

1953 Pepsu 45 (47) [AIR V 40 C 24].] 

9. 1963 Andh Pra 177 (184) [A I R V 50 C 60] : 
ILR (1963) Andh Pra 991. 

1952 Mys 117 (118) [A I R V 39] : ILR (1952) 
Mys 384. 

1940 Sind 77 (80) [AIR V 27]: I L R (1940) Kar 
241 (DB). 

1937 Oudh 75 (77) [AIR V 24] : 12 Luck 133. 
{Reversed in AIR 1937 Oudh 446 (DB).) 


1929 All 12 (141 [A I R V 16] ; 51 All 454 (DB) 
1917 Oudh 257 (259) [AIR V 4]. 


(118) [A I R V 39] : I L R 


lO. 1952 Mys 117 
(1952) Mys 384. 

1951 Ajmer 18 (19) [AIR V 38 C 12] 

1938 Bom 71 (74, 75) [AIR V 25] (DB) 

1929 Bom 246 (248) [AIR V 16] (DB 
1927 Nag 370 (373) [AIR V 14l. 

1926 Bom 599 (600) [AIR V 13](DB.) 

1 1. (’57) ILR (1957) 7 Raj 473 (475). (1938 All 
342 [AIR V 25], Rel. on.) 

1953 Pepsu 45 (47) TAIR V 40 C 24] 

1938 All 342 (345) [AIR V 25]. 

1 «. 1933 Lah 540 (541) [AIR V 20] (DB). (The 
Punjab.) 

1916 Lah 379 (380) [AIR V 3]. (Do.) 

( 22) 70 Ind Cas 1 (3) (Pesh). (Peshawar.) 

(n', 19 , 2 ® (i ah 17 ° ( 171 ) [A I E V 13] : 7 Lah 35 
(DB). (Mortgage.) 
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It has been held that the provisions of Kerala Compensation for Tenants 
Improvements Act (29 of 1958) do not supersede the provisions of this section.(l4) 

2. Hindu law.—Before this Act was amended by Act XX of 1929, the sections 
in Chapter II of the Act did not affect any rule of Hindu law. Bat as has been seen 
in Note 1 there was no rule of Hindu law which ran counter to the equitable principle 
laid down in this section and therefore this section was applicable to cases arising 
between Hindus. After the amendment of S. 2, by the deletion of the word ‘Hindu' 
therefrom, this section directly governs such case.(l) 

3. Muhammadan law. Section 2 lays down that nothing containing in the 
second chapter of the Act shall be deemed to affect any rule of Muhammadan law. 
There is, however, no rule of Muhammadan law which would preclude a Muhammadan 
party from claiming the benefit of the equitable principle embodied in the present 
section and hence the section has been directly applied to the cases of Muhammadan 
transferees.(1) 


4. Person claiming benefit under section must be a transferee.— It is 
only a transferee of property that can claim the benefit of this section.(1) The word 
“transferee” is not defined in this Act, but its meaning must be ascertained by refer¬ 
ence to the definition of the word “transfer” in S. 5.(2) A “transfer of property” is 
defined by that section as meaning an act by which a living person conveye property 
to one or more ‘living persons’. It follows that a legatee under a will is not a 
transferee within the meaning of this section.(3) The word transferee will, of 
course, include a person in whose favour an instrument of transfer has been executed 
with all the formalities (such as registration) necessary for its validity, though the 
title conveyed by the instrument is defective.(4) Thus, a person in whose favour an 
instrument of transfer has been executed by a de facto guardian of a minor,(5) or by 
the father or manager of a joint Hindu family for no necessity,(6) is a transferee 
within the meaning of this section. 

There is, however, a difference of opinion as to whether a person in whose 
favour an instrument is executed but which is invalid for want of registration is a 


(’30) 128 Ind Cas 308 (309) (DB) (Lab). (Sale feree’s heir entitled to compensation for im 
—Distinguishing 18 Ind Cas 485.) provements.) 


14 . (’63) 1963 Ker L T 219 (221). 

Section 51 — Note 2 

1. 1954 Cal 345 (346) [AIR V 41 C 115] : ILB 
(1956) 1 Cal 456. 

Section 51 — Note 3 

1. (’07) 30 Mad 197 (193) (DB). 

Section 51 — Note 4 

1. 1964 Mys 24 (25) [A I R V 51 C 7] : I L R 
(19631 Mys 301. (Assignment of separate plot3 
by Government to plaintiff and defendant — 
Defendant erroneously occupying plot assigned 
to plaintiff and effecting improvements — 
Defendant is not ‘transferee’ of plot within 
S. 51 and hence, not entitled to compensation 
for improvements under that section.) 

1952 Mys 117 (118) [A I R V 39] : I L R (1952) 
Mys 384. 

1915 Mad 263 (265) [A I R V 2] (DB). (Improve¬ 
ments by the transferor — Transferee cannot 
claim compensation—Quaere — Whether trans- 


2 . 1940 Sind 77 (80) [A I R V 27]: I L R (1940) 
Kar 241 (DB). 

3 . 1940 Sind 77 (78) [AIR V 27] : I L R (1940) 
Kar 241 ^DB). (Obiter.) 

1932 Bom 190 (191) [AIR V 19]. 

4 . 1940 Sind 77 (80) [A I R V 27]: I L R (1940) 
Kar 241 (DB). 

1928 All 41 (44) [AIR V 15] (DB). 


5 1927 Bom 611 (612) [A I R V 14] : 51 Bom 
1040 fDB). (Vendee from a de facto guardian of 
a Hindu minor.) 

(’07) 30 Mad 197 (200) (DB). (Transferee from 
mother acting as de facto guardian of a Muham¬ 


madan minor.) 

[S<e also 1938 Mad 677 (680) [AIR? 25 . (DB). 
(Transfer by de jure guardian of a Muham¬ 
madan minor set aside as unwarranted 
\ 1 lpnpp Viplrl pntitled to compensation under 


S. 51.)] 

6 . 1929 All 854 (855) [AIR V 16] (DB). (Gift.) . 
1928 All 41 (43) [AIR V 15]:(DB). '.Sale.) 
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transferee. According to the High Court of Madras(7) and the Judicial Commissioner’s 
Court of Sind(8) he is a transferee. According to the High Courts of Allahabad(9; and 
Rangoon he is not.(9a) 

A person in whose favour an instrument has been executed, but the transaction 
is merely a ‘colourable’ one and no title of any kind is intended to pass, cannot, it is 
conceived, be said to be a transferee and cannot claim any compensation for improve¬ 
ments that may be made by him.(10) 

Where a person who was managing the estate of a Hindu widow made some 
improvements on the estate, and the widow subsequently transferred the property to 
X, it was held that X could not, when he was evicted by the reversioner, claim the 
amount spent by the manager on the estate.(ll) 

5. Improvements by co-sharers.—This section cannot apply to a co.sharer 
or a tenant-in.common as he is not a transferee within the meaning of the section. 
He cannot ordinarily effect improvements on the joint property without the concur, 
rence of other co-sharers. Still a co.sharer 1 bona fide ’ improving the common property 
may, under certain circumstances, be granted compensation for the same at the time 
of partition on equitable grounds. As regards the considerations which govern such 
question, see the undermentioned cases.(l) 


6. Improvement by a purchaser at a court sale. — By virtue of S. 2 
cl. (d), this section has no application to transfers in execution of a decree or order of 
a Court. A court auction.purchaser cannot, on the sale in his favour being set aside 
claim the benefit of this section and obtain compensation for the improvements 

effected by him.(l) He may, however, be allowed compensation for such improvements 

as are made in good faith, on equitable grounds.(la) In Matliunsa Roivthan v. Apsa 
Bin (2) it was held by the High Court of Madras that if a man enters upon land as a 

stranger-purchaser at an execution sale and effects improvements thereon, he is 

entitled to compensation therefor, upon the reversal of the judgment and sale, irrespec¬ 
tive of any question of good faith on the part of the purchaser. And that even 
assuming good faith was essential, the good faith required should not, at any rate, go 


7 . 1919 Mad 1083 (1090) [A I R V 6 ] : 40 Mad 
1134 (FB). 

8 . 1940 Sind 77 (79) [A I R V 27] : ILR (1940) 
Kar 241 (DB). 

9. 1964 All 300 (302) [AIR V 51 C 85]. 

9a. 1940 Rang 172 (174) [AIR V 27]. (A transferee 
under an oral agreement is not a transferee 
within this section.) 

10. (1854) 6 Moo Ind App 27 (51, 52) (PC). 

1 1. 1941 Mad 345 (350) [AIR V 2b](DB). 

Section 51 — Note 5 

1. 1962 Orissa 71 (73) [AIR V 49 C 28]. (Parti¬ 
tion suit— Construction by co-sharer on joint 
property in excess of his share - Such co-sharer 
is not entitled to claim compensation for con¬ 
struction which has fallen to share of another 
co-sharer.) 

1962 Pat 300 (301) [AIR V 49 C 79]. (Improve¬ 
ment on joint land—Partition — Expenses for 
improvements— Improver to be given allotment, 
as far as possible, that may enable him to keep 
the advantage of his improvements.) 


1925 All 770 (771, 772) [A I R V 12] : 48 All 34 
(DB). (Making repairs to property which was 
in ruins and thus making it fit for occupation 
— Compenation allowed.) 

1925 Oudli 45 (45) i A I R V 12]. (Improvements 
by one of several cosharers without protest 
from other cosharers—Compensation allowed ) 
1923 Mad 358 (359) [A I R V 10] : 46 Mad 104 
(DB). (No compensation was granted as the 
improvements were made without the consent 
of other sharers and were made not on the pro¬ 
perty which was to be delivered.) 

(’10) 6 Ind Cas 346 (351, 362) (DB) (Cal). 

Section 51 — Note 6 

1 . 1953 All 448 (451, 452) [A I R V 40 C 208]. 
1931 All 277 (283) [AIR V 18] : 53 All 384 (FB) 
t(’13) 36 Mad 194 (197) (DB). 

Also see S. 2 Note 6. 

la. 1954 Cal 345 (346) [AIR V 41 C 115]: 
ILR (1956) 1 Cal 466. (Principle underlying 
S. 51 will govern the case of mortgagee auction 
purchaser.), 

2 . (’13) 36 Mad 194 (202) (DB).. 



688 [ S 51 N 6 Pt 3 ] 


IMPROVEMENTS BY HOLDERS UNDER DEFECTIVE TITLE 


beyond an honest belief in the purchaser in the validity of his title. See also the 

undermentioned cases(3) to the same effect. A contrary view, however, has been taken 

in the undermentioned Allahabad case(4) which holds that considerations of equity do 
not arise in the case of auction sale. 

7. “Improvement.” — An "improvement” is anything done to the property 
which lesults in increasing its value.[ 1) It connotes an idea of permanence namely 
some permanent benefit which would accrue to the reversioner or remainderman.(la) 
.Thus, the repair of a house which is in a dilapidated condition is an improvement.(2) 
Similarly, the removing of stones from a waste land or levelling it so as to make it fit 
for cultivation is an improvement.^) For other illustrations of such improvements, 

S. *3, cl. (o) and S. 4 of the Malabar Compensation for Tenants* Improvements Act, 
1900, may be usefully referred to. (4) 

See also the Acts mentioned below.(5) 

Moneys spent over necessary repairs and upkeep of the property(G) or over the 
annual husbandmanlike operations such as manuring or levelling the land for the 
purpose of cultivation(T) cannot be recovered as ‘‘improvements.” 

So also the making of constructions over sir land cannot be said to be an 
improvement of the land as the constructions would be of no use to the proprietor of 
the land who would presumably use it for the purpose of cultivation.(8) 

Construction of a new house on ‘khandar’ land cannot be deemed to be an 
improvement to the ‘khandar’, as it is not necessary for the preservation of the 
‘khandar*.(9) 

8. "Good faith.”— As has been seen in Note 1, it is one of the essential condi¬ 
tions for the applicability of the section that the person claiming compensation for 


3. 1926 Nag 160 (161) [AIR V 13]. 

(’75) 23 Suth W R 393 (394) (DB). 

4 1953 All 449 (451, 452) [AIR V 40 C 208]. 

Section 51 — Note 7 

1. Webster, Dictionary. 

[See also (’13) 36 Mac! 194 (201) (DB).] 
la. 1954 Cal 345 (347) [AIR V 41 C 115]: 
I L R (1956) 1 Cal 456. (Repaires effected some 
years back No improvement.) 

25. 1929 Lab 825 (825) [AIR V 16] (DB). 

3 . 1925 Mad 12*26 (1228) [AIR V 12]. (Mere fact 
that some more money has to be spent for 
bringing it into actual cultivation will not 
make it any the less an improvement.) 

4 . The Malabar Compensation for Tenants’ 
Improvements Act (1 of 1900), S. 3, clause (3) 
and S. 4 run as follows : 

“3. (3) “Improvement” means any work or 
product of a work which adds to the value of 
the holding is suitable to it and consistent 
with the purpose for which the holding was let, 
mortgaged or occupied.” 

4. “Until the contrary is shown the following 
works or the products of such works shall be 
presumed to be improvements for the purposes 
of this Act :— 

(a) the erection of dwelling-houses, buildings 
appurtenant thereto, and farm buildings, 

(b) the construction of tanks, wells, channels, 
dams and other works for the storage or supply 


of water for agricultural or domestic purposes: 

(c) the preparation of land for irrigation; 

(d) the conversion of one-crop into two-crop 
land; 

(e) the drainage, reclamation from rivers or 
other waters, or protection from floods, or from 
erosion or other damage by water, of land used 
for agricultural purposes or of waste land 
which is culturable; 

(f) the reclamation, clearance, enclosure or 
permanent improvement of land for agricultural 
purposes; 

(g) the renewal or re-construction of any of 
the foregoing works or alterations therein or 
additions thereto ; 

(h) the planting or protection and maintenance 
of fruit -trees, timber trees and other useful 
trees and plants.” 

5. U. P. Tenancy Act (XVII of 1939), S. 3 (8); 
Bengal Tenancv Act (VIII of 1S85), S. 76; Agra 
Tenancy Act (ill of 1926), S. 3 (11); C. P. 
Tenancv Act (I of 1920), S. 2 (5!; Punjab 
Tenancy Act (XVI of lb87), S. 4 (19). 

6. 1929 Bom 230 (230) [A I R V 16] (DB). 
(Putting up a stair case in an old house.) 

1915 Mad 263 (265) [AIR V 2] (DB). 

7 . 1914 Mad 138 (138) [AIR V 1] (DB). 

8. 1953 All 406 (409) ]A I R V 40 C 40 C 18S] : 
ILR (954) 2 All 675 (DB). 

9. 1956 Bhopal 13 (14) L AIR \ 43 C lOj. 
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improvements must have believed in “good faith” that he was absolutely entitled to 
the property.(1) The expression “good faith” has not been defined in this Act but has 
been defined in S. 3, cl. (22) of the General Clauses Act, 1897, thus : ‘‘A thing shall be 
deemed to be done in good faith where it is in fact done honestly, whether it is done 
negligently or not.” But this definition applies only to all acts made after the com¬ 
mencement of that Act and, consequently is not applicable, in terms, to this Act.(2) The 
question lias, therefore, arisen as to what meaning the expression has in this section. 
There is a contiict of opinion on this question. On the one hand, it has been held that 
the expression has, in this section, the same meaning a3 it has under the General 
Clauses Act, 1897, namely, that good faith does not go beyond an honest belief(2a) and 
it is not incompatible with a mistake of law(3) or with a certain degree of negli. 
genc*e.(4) such as for instance, negligence in investigating the title.(5) On the other 
hand, the view has been taken that good faith implies due care and attention and if a 
person has taken property without investigating into the question of title he cannot be 
said to have believed in good faith that he was absolutely entitled to the property.(0) 
A third view was expressed by Mukerji, J., in ‘Lcichmi Prasad v. Lachmi Narai?i’(7) 
that “good faith” has a meaning in this section somewhat between the meaning it has 
under the General Clauses Act and the meaning it has under the Penal Code, and that 
a person who has been ‘‘quite negligent” in investigating the title cannot be said to 
have believed in good faith that he is absolutely entitled to the property. It is sub¬ 
mitted that the first of the views stated above is correct. Sections 38 and 41 use the 

words “after using reasonable care.has acted in good faith” which show that 

good faith by itself does not imply the exercise of “due care.”(7a) 


The question whether a person believed in good faith that he wa3 absolutely 
entitled to the property is one of fact to be decided on the facts and circumstances of 


Section 51 — Note 8 

1. 1964 Mys 24 (25) [AIR V 51 C 7]: ILR (1963) 
Mys 301. 

1963 Andh Pra 177 (184, 185) [AIR V 50 C 60] : 

ILR (1963) Andh Pra 991. 

1961 Mys 62 (63) [AIR V 48 C 14]. (Person 
alleging to he bona fide purchaser without notice 
of prior sale—Improvements by — Rights of 
parties—Onus is on him to prove that he is 
bona tide purchaser without notice.) 

1952 Nag 40 (42) [AIR V 39]: ILR (1949) Nag 
465 (DB). 

1945 All 227 (229) [AIR V 32] : ILR (1945) All 
148. (The benefit of S. 51 cannot be extended 
to a transferee when there is a distinct finding 
that his conduct was not bona fide.) 

(’36) 40 Cal W N 52 (57). 

1932 All 210 (215) [AIR V 19 1 (DB). 

1929 All 12 (14) [AIR V 16] : 51 All 454 (DB). 
(Under S. 51 the onus is on the subsequent 
transferee who has put up improvements to 
prove his good faith.) 

2. See Section 3, General Clauses Act. 1897. 
The Act came tnto force on 11th March 1897. 
The prior Act of 1868 did not contain this defi¬ 
nition.) 

1952 Orissa 239 (243) [AIR V 39]. 

2a. 1952 Orissa 239 (243) TAIR V 39]. 

(M3) 36 Mad 194 (202). 

3. 1952 Orissa 239 (243) [AIR V 39'. 

1926 Mad 609 (613) [AIR V 13] (I)B). 

1920 Sind 31 (32, 33) [AIR V 7] : 14 Sind L R 
12 (DB). 


(’07) 30 Mad 197 (199) (DB). 

4. 1952 Mys 117 (118) [AIR V 39] : ILR (1952) 
Mys 384. 

1952 Orissa 239 (243) [AIR V 39'. 

1926 Mad 921 (924) AIR V 13] ^DB). 

1926 Mad 609 (613) [AIR V 13] (DB). (Improve¬ 
ments after thirty years of undisturbed posses¬ 
sion raises the presumption of bona fide belief 
of good title in favour of the person in posses¬ 
sion.) 

1920 Sind 31(32) [AIR V 7]:14 Sind LR 12 (DB). 
1918 Oudh 1 (3) [AIR V 5]. 

1914 Mad 380 (38o) [AIR V 1' (DB). 

1914 Mad 107 (107) [AIR V 1] (DB). (Purchaser 
from guardian of Hindu minor not making 
sufficient inquiry — Purchaser making improve¬ 
ments on property can be said to have believed 
in good faith that he was the full owner.) 

U06) 2 Nag L R 34 (41). 

5. 1935 Cal 625 (G30) [AIR V 22] (DB). 

(’09) 32 Mad 530 (531) (DB). 

B. 1954 Cal 345 (347) [AIR V 41 C 115] : ILR 
(1956) 1 Cal 456. 

1940 Sind 77 (80) [AIR V 27] : ILR (1940) Kar 
241 (DB). 

1940 Oudh 266 (269) [AIR V 27] (DB). (Failure 
on the part of the vendee to enquire about the 
right of pre-emption of cosharers.) 

1914 Cal 137 (141) [AIR V l] : 41 Cal 852 (DB). 
(’09) 3 Ind Cus 415 (417) (Cal). 

(’92) 1892 Bom P J 135 (DB). 

7. f 1928 All 41 (44, 44) [AIR V 15' (DB). 

7a. 1952 Orissa 239 (243) [AIR V 39j. 


4. T. P. 44. 
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each case.(S) The mere fact that a person has spent money on improvements does not 
by itself give rise to an inference of good faith.(8a) Where a person ‘knows’ that he 
has no title to the property, it cannot possibly be said that he believed honestly that he 
was absolutely entitled to the property;(9) so also, where a person takes with ‘notice’ 
of the defective title of the transferor.(10) Where a person purchased property with 
notice of a prior contract to sell and omitted to make any enquiry as to it, it was held 
in the undermentioned case(ll) that he could not be considered to have had an honest 
belief that he was absolutely entitled to the property. Where a transferee purchases 
property from a limited owner without making any enquiry, the negligence may be of 
such a gross type as to lead to an inference of want of good faith. But where some 
enquiry has been made and the transferee has been misled by a wrong view of law, it 
cannot be held that he was grossly negligent.(lla) 

The omission to make an enquiry, which a prudent person would have made 
may, however, be a piece of evidence’ showing bad faith.(12) 

As to instances of cases where a transferee was held to have believed in good 
faith that he was absolutely entitled to the property, see the undermentioned cases.(18) 


8 1963 Andh-Pra 177 (1S5) [AIR V 50 C 60] : 
ILK (1963) Andh Pra 991. 

955 Hyd 101 (104) [AIR V 42 C 25]: ILR (1954) 
Hyd 822. 

940 Oudh 266 (269) [AIR V 27] (DB). (Vendee 
failing to assure himself that co-sharers would 
not pre-empt, cannot be said to have acted in 
goid faith.) 

1940 Sind 77 (79) [AIR V 27] : ILR (1940) Kar 
241 (DB). 

(’38) 1938 Oudh W N 281 (283). (Vendee taking 
a sale-deed of property from majority of co- 
sharers—Sale pre-empted by a cosharer who 
was at the time of sale living abroad — Vendee 
was held to believe in good faith that he was 
absolutely entitled.) 

1928 Mad 349 (354) [AIR V 15l (DB). 

1928 All 41 (44) [AIR V 15] (DB). 

1926 Mad 609 (613) [AIR V 13] (DB). (Undis¬ 
turbed possession for many years may give rise 
to an inference of good faith.) 

1920 Sind 31 (32) [AIR V V : 14 Sind L R 12 
(DB). 

1918 Oudh 1 (2) [AIR V 5_. (Vendee purchasing 
property knowing that vendor had only limited 
interest—Vendee cannot be said to have believ¬ 
ed in good faith that he was absolutely entitled 
to it.) 

C07) 30 Mad 197 (199) (DB). 

8a. 1928 All 381 (385) [AIR V 15] (DB). (Im¬ 
provements by mortgagee by conditional sale.) 
[See also 1928 Mad 349 (355) [AIR V 15] (DB). 
(Claim as to improvements was rejected as the 
circumstances under which they were effected, 
were not pleaded or proved.) 

9 . 1965 S C 1812 (1816) [AIR V 52 C 309] : 
(1965) 3 S C R 283. 

1953 All 406 (409) [AIR V 40 C 188] : ILR (1954) 

2 All 675 (DB). (Licensee making construction 
on sir land.) 

1 1926 Mad 921 (924) [AIR V 13] (DB). (Tres¬ 
passer.) 

1924 Nag 142 (145) [AIR V ll]. 

1917 Oudh 257 (259) [AIR V 4k 

10. 1961 Bom 169 (183) [AIR V 48 C 44]. 
(Alienation of house by Hindu widow—Ex¬ 


penditure incurred on reconstruction of house 
by alienee after notice by next neversioner 
claiming to be entitled to the house as rever¬ 
sioner — This would disprove the ingredient 
of good faith necessary under S. 51.) 

(’71) 16 Suth W R 169 (171) (DB). (Purchaser 
knowing that he is purchasing right and title 
of some one else than his vendor.). 

(’10) 6 Ind Cas 141 (146) (DB) (Cal). 

(’72) 1872 Pun Re No. 7, p. 11 (12). 

1 1. 1914 Cal 137 (139) [AIR V 1] : 41 Cal 852 
(DB). 

1 la. 1952 Orissa 239 (244) [AIR V 39]. (Trans¬ 
feree acting with ordinary prudence in ac¬ 
cordance with his conception of law — Action 
held to be in good faith.) 

12. (1874) L R 7 H L 135 (157), Agra Bank v. 
Barry. 

13. *1955 All 339 (349) [AIR V 42 C 97] (DB). 
1955 Hvd 101 (104) [AIR V 42 C 25]: ILR (1954) 

Hyd 822. 

1953 Pepsu 45 (47) [AIR V 40 C 24]. 

(’38) 1938 Oudh W N 281 (283). (Vendee taking 
a sale-deed from majority of co-sharers—Sale 
pre-empted by a cosharer who was at the time 
of sale living abroad — Vendee was held to 
believe in good faith that he was absolutely 
entitled.) 

1933 Lab 540 (541) [AIR V 20] (DB). (Exchange 
of lands by two persons—One of them believing 
in good faith to be owner and effecting im¬ 
provements—Subsequent sale in favour of such 
person—Collateral of vendor suing to pre-empt 
the land sold—Vendee was held entitled to cost 
of improvements also.) 

1929 All 12 (14) [AIR V 16] : 51 All 454 (DB). 
(Bona fide purchaser without notice of a prior 
simple mortgage — Improvements in honest 
though erroneous belief that he i3 absolute 
owner—Suit by mortgagee to enforce the debt 
— Held , purchaser was entitled to benefit cf 
this section or the principle underlying it.) 

1929 Bom 246 (249) [AIR V 16 J t,DB), (Purchaser 
from Hindu widow — Purchaser ’3 son making 
improvements — Held, on facts, that the im- 
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As to instances where it was held that there was no good faith, see the cases cited 
below.(l4) 

See also Section 50, Note 2. 

9. “Absolutely entitled” to the property. — The expression “absolutely 
entitled” means ‘‘full proprietorship” with heritable and absolutely transferable 
rights, as opposed, for example, to a life estate or a rent-free grant liable to 
resumption.(1) So long as a transfer is subject to payment of rent or to any 
other condition, the transferee cannot be said to believe that he is “absolutely 
entitled” to the property.(2) This section cannot, therefore, apply to cases of impro¬ 
vements by lessees, even if they are permanent tenure.holders,(3) or by mortgagees 


proveraents were made with bona fide belief of 
absolute title and hence he was entitled to 
compensation.) 

1927 Bom 611 (612) [AIR V 14] : 51 Bom 1040 
(DB). (Transferee from de facto guardian of 
Hindu minor improving in good faith and with 
belief of absolute title is entitled to compensa¬ 
tion.) 

1926 Mad 314(316) [AIR V 13]. (Transferee bona 
fide taking possession of more land than that 
purchased by him and effecting improvements 
—Held, entitled to compensation.) 

1925 Mad 963 (964) [AIR V 12]. (Grant of land 
on darkhast—Improvements by grantee—Sub¬ 
sequent cancellation of grant—Damages can be 
recovered.) 

1917 Lah 13 (14) [AIR V 4] (DB). (Bona fide 
belief that litigation has ended and he is 
entitled to property—Improvements—Party is 
entitled to compensation.) 

(1864) 2 Bom II G R 214 (218) (DB). (Mortgage 
with a condition that on failure to pay the 
money on the fixed date mortgagee was to 
become absolute owner — Money not paid — 
Mortgagee with bona fide belief of absolute 
ownership effected improvement — Suit for re¬ 
demption — Mortgagee held entitled to compen¬ 
sation.) 

14. 1930 P C 297 (300) [AIR V 17] : 53 Mad 
692 : 57 Ind App 305. (Part of claim of com¬ 
pensation disallowed as no belief in absolute 
title at the time of making improvements.) 

(’62) 75 Mad L W 62 (63). (Improvements by 
non-agriculturist tenant after notice to quit — 
No right to compensation.) 

1953 All 406 (409) [AIR V 40 C 188] : ILR (1954) 
2 All 675 (DB). (Licensees making constructions 
over sir land — Held it was impossible to say 
that they believed in good faith that they were 
absolutely entitled to the property.) 

1947 Bom 241 (247) [AIR V 34 C 69]: ILR (1947) 
Bom 94 (DB). (Grant of land by Municipality 
for residential purposes on condition that it 
was to be vacated whenever needed by munici¬ 
pality without notice — Erection of house by 
grantee —Held tbat it was not possible to hold 
that the grantee had in good faith believed that 
he was absolutely entitled to tbe land and 
therefore S. 51 had no application.) 

1940 Oudh 266(269) [AIR V 27]. (Vendee failing 


to assure himself that co-sharers would not pre¬ 
empt—No good faith.) 

1937 Oudh 446 (447, 448) [AIR V 24] : 13 Luck 
450 (DB). (Permanent lease by undue influence 
from mother, guardian of a minor — Lessee 
cannot claim benefit of S. 51.) 

1931 All 201 (202) [AIR V 18] : 52 All 831 (DB)* 
(Mortgagee.) 

1931 Nag 69 (71) [AIR V 18V 

1928 Bom 150 (152) [AIR V 15] : 52 Bom 307 
(DB). (Improvements with notice of imperfect 
title.) 

1915 Mad 894 (895) [AIR V 2] (DB). (Improve- 
ment before the grant of land.) 

(’ll) 33 All 752 (757) (DB). (Improvements 
with notice that the property was wakf pro¬ 
perty.) 

(’03) 5 Bom L R 643 (646) (DB). (From terms of 
the conveyance the transferee could not have 
believed that he was absolutely entitled to pro¬ 
perty — Hence claim for improvement dis¬ 
allowed.) 

Section 51 — Note 9 

1. 1931 All 277 (287) [AIR V 18] : 53 All 334 
(FB). 

1960 Pat 289 (292) [AIR V 47 C 99]. 

2 . 1947 Bom 241 (247) [AIR V 34 C 69] : I L R 
(1947) Bom 94 (DB). (Grant of land by muni¬ 
cipality for residential purposes on condition 
that it was to be vacated whenever needed bv 
Municipality without notice — Grantee held 
could not have believed in good faith that he 
was absolutely entitled to land.) 

|1937 Oudh 446 (447) [A I R V 24] : 13 Luck 450 
(DB). 

3 . 1960 Pat 344 (352) [AIR V 47 C 122] : 39 Pat 
140 (FB). (Lessee under invalid lease paying 
rent — Creation of relationship of landlord and 
tenant — Improvements made by lessee—Right 
to—Lessee can remove structure.) 

1964 Pat 363 (367) [AIR V 51 C 100] : 44 Pat 
651. 

1960 Pat 289 (292) [AIR V 47 C 99].: 

1952 Nag 398 (401) [A I R V 39] : ILR (1951) Naz 
865 (DB). * 

1947 Cal 353 (364) [AIR V 34 C 105] (DB) 
(Obiter). 

1942 Oudh 231 (237) [A I R V 29] (DB). (Lessee 
entering into possession and constructing tin- 
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in possession.(4) As was remarfied by Mr. Justice Wadsworth in the undermentioned 
case,(5) 

“to bold that a person is entitled to compensation on the ground that he believed that he is 
absolutely entitled to the property, when in fact he knows that he is only a lessee, comes very 
near to holding that the section means something otherwise than what it states.” 

There are, howrver, some cases which hold that a person believing himself to 
be a ‘permanent’ tenure-holder is entitled to compensation for improvements effected 
by him on eviction by the landlord.(6) This is based on the view that such a person 
may be said to have believed that he was absolutely entitled to the property subject 
only to the payment of rent. £ut where tie claim of the person in possession of an 
immovable property is neither in the nature of a permanent lease nor based 
on an absolute title, he would not be entitled to the benefit of the provisions of this 
section.(7) There are also some cases holding that the section will apply to a person 
who though in fact a mortgagee, believed in good faith in the circumstances of a given 
case to be absolutely entitled to the property.(7a) 

According to the law in the State of Travancore-Cochin a tenant who effects 
improvements in the property, though there is no provision in that behalf contained in 
the lease deed but the making of such improvements is not prohibited, is entitled to 
claim value therefor and retain possession of the property until such value is paid to 
him.(8) 


10. Improvements by a trespasser. — A trespasser cannot be held to have 
‘believed in good faith’ that he was absolutely entitled to the property. Nor is a tres¬ 
passer a “transferee”. This section, therefore, will not enable him to claim any com¬ 
pensation for the improvements that might have been effected by him.(l) 


sbecl and cliabutra—Section 51, T. P. Act, held 

not expressly applicable.) 

1940 Rang 172 (174) [AIR V 27]. 

1939 Mad 247 (249) [AIR V 26]. 

1937 Oudh 446 (447) [AIR V 24] : 13 Luck 450. 

(DB). (Reversing AIR 1937 Oudh 75.) 

[See however 1935 Cal 625 (630) [AIR V 22] 
(DB). (Principle of section applied—Decision 

on facts.) 

1927 Mad 1023 (1024) [A I R V 14]. (Lease of 
minor’s property granted by his mother for 
particular purpose—Lessee spending money for 
that purpose—Miner suing through next friend 
for avoiding the lease — Lessee must be re¬ 
imbursed.) 

1925 All 261 (262) [A I R V 12] : 47 All 430. 
(Reversing on Letters Patent appeal the deci¬ 
sion in AIR 1925 All 190.) 

1919 Mad 130 (131) [AIR V 6]. 

1919 Nag 144 (147) _AIR V 6]. 

1918 Nag 210 (213) [AIR V 5]. 

1918 Mad 932 (942) [AIR V 5] (DB). 

1916 Mad 502 (502) [AIR V 3] (DB). 

+ CIO) 37 Mad 1 (12). 

(1900) 27 Cal 570 (576) (DB). 

(’02) 29 Cal 871 (884) (DB). (Compensation 
granted on principle of equitable estoppel by 
acquiescence.) 

(’98) 22 Bom 1 (16).] 

4. 1937 Nag 54 (56) [AIR V 24] : ILR (1938) 


Nag 160. 

1928 All 381 (383) [AIR V 15] (DB). 


5 . 1939 Mad 247 (949) [AIR V 2 6]. 

6 1960 Punj 172 (175) [AIR V 47 C 60]. 

1930 Mad 298 (301) [A I R V 17] (DB). (Doubted 
in AIR 1939 Mad 247.) 

(’05) 8 Oudh Cas 13 (19, 20). (Though the sec¬ 
tion is directly applied.) 

7 1957 Pat 331 (333) [A I R V 44 C 105] (DB). 
(His rights are governed by S. 108 (h) and not 
by S. 51.) 

1947 Mad 282 (285) [A I R V 34 C 140] : I L R 
(1947) Mad 671 (DB). 

7a. (’63) 1963 Ker L T 219 (221). 

1918 Mad 572 (574) [AIR V 5] (DB). (Form of 
document aud conduct of mortgagor and mort¬ 
gagee showing that mortgagee believed hone3tly 
to be absolute owner —Compensation allowed.) 

* 1920 Upp Bur 56 (61) [AIR V 7] : 3 Upp Bur 
Rul 141. (Although there is no recognition cf 
the right to crops recognized in Ss. 51 and 
108 (l), in the T. P. Act so far as the redemp¬ 
tion of mortgages is concerned, principles under¬ 
lying those sections applied on equitable 
grounds to usufructuary mortgage which is of 
uncertain duration.) 

S. 1954 Trav-Co 471 (472) [A I R V 41 C 168] : 
ILR (1954) Trav-Co 841 (FB). 


Section 51 — Note 10 


1. 19?5 S C 1812 (1816) 
(1965) 3 S C R 283. 

1965 S C 1049 (1052) [A 


[A I R V 52 C 309] : 
I R V 52 C 168] : I L R 


PROVEMENTS BY HOLDERS UNDER DEFECTIVE TITLES 


[ S 51 N 10 Pt 6] 693 


A transferee from a trespasser(2) or from a person who has not title to the 
property(B) is in no better position than a trespasser ancl cannot claim any compensa¬ 
tion for improvements effected by him. 


A trespasser is liable to be evicted from the land even if he has erected 
substantial buildings upon it. The reason is that no one can, by merely trespassing on 
the land of another and constructing costly buildings upon it, claim a right to retain 
possession of the land. A trespasser, or even the Court, cannot compel the real owner 
to accept compensation for his land instead of the land itself.(4) The real owner is 
entitled to stand upon his strict rights and to claim possession of the land.(5) It, is, 
however, usual in India to allow the trespasser to remove his material from the 
land,(6) and to reserve in the decree leave to the trespasser to remove his material 


(1965) 1 All 827 : (1965) lSCR 230. (M with 
notice of the claim of the true owner S effect¬ 
ing constructions on suit property—Acts of M 
as those of a trespasser— Suit by S for partition 
of her share — Plea of M having bona ffde put 
common property to use and effected improve¬ 
ments on it—M could claim no special equitv.) 
1966 Ker 72 (75) [AIR V 53 C 19] : ILR 11965) 2 
Ker 173. (Planting of trees on St»te land with¬ 
out permission or title — Being a trespasser, 
plaintiff not entitled to any compensation on 
eviction.) 

1959 Cal 69 (71) [AIR V 46 C 16]. 

1955 Ajmer 23 (24) [AIR V 42 C 24]. 

1952 Mys 117 (i IS) [AIR V 39] : ILR (1952) Mys 
384. 

1952 Trav-Co 195 (199) TAIR V 39] (DB). 

1951 Ajmer 18 (19) [AIR V 38 C 12]. 

1949 All 757 (760) [AIR V 36 C 282] : ILR (1950) 
All 606. 

1944 Pat 77 (86) [AIR V 31] : 22 Pat 513 (DB). 
1940 Sind 77 (78) [A I R V 27] : ILR (1940) Kar 
241 (DB). (Obiter.) 

1937 Cal 129 (140) [AIR V 24] : ILR (1937) 1 
Cal 203 (DB). 

(’37) 1987 Mad W N 533 (535) (DB). (Even if 
he enters into possession with a bona fide belief 
of title.) 

(’37) 18 Lah 350 (367) (DB). (Case from Punjab.) 
1924 Lah 370 (373) [A I-R V 11] (DB). (Addi¬ 
tion to a building by a trespasser with a know¬ 
ledge that he has no title—Neither compensa¬ 
tion nor removal of material allowed.) 

(’76) 25 Suth W R 205 (206) (DB). (A person 
holding land on a false title.) 

(’78) 3 Cal L R 194 196, 197). (Case before 

Transfer of Property Act—Principle underlying 
S. 2, Act XI of 1855, applied.) 

[See also -(’96) 33 Cal 1119 (1130, 1131) (DB). 
(Son under Dayabhaga law improving ances¬ 
tral property in the lifetime of his father — 
Held he is a trespasser and not entitled to 
compensation.)] 

2. (’03) 13 Mad L Jour 214 (216) (DB). (Trans¬ 
feree of growing crops from a trespasser who had 
cultivated it — Land with crops sold in execu¬ 
tion—Transferee has no right to the crop.) 

(’01) 28 Cal 142 (144) (DB). (Lessee from a per¬ 
son having no title.) 

3. 1947 Mad 282 (285) [AIR V 34 C 140] : I L R 


(1947) Mad 671 (DB). (Suit for ejectment on 
basis of tenancy — Plaintiff failing to prove 
tenancy but establishing his title —Defendants 
found to be in possession under lease granted by 
a person who had no title to property and who 
denied plaintiff’s title to property — Defendants 
held not entitled to compensation for improve¬ 
ments.) 

1924 Nag 210 (211) [AIR V 111 

(1900) 1900 Pun Re No. 37 p. 135 (139). (Lessee 
from manager of minor’s estate who had no 
authority to grant lease is not entitled to com¬ 
pensation, but can remove the structure.) 

[.See also 1920 Lah 373 (374) [AIR V 7] : 1 Lah 
210. (Donees having precarious tenure of land 
—Collatarals of the donees are not entitled to 
claim compensation for the trees planted on 
the land by the donees ami the ordinary prin¬ 
ciple ‘quicquid plantatur solo solo cedit’ must 
prevail.) 

(’09) 12 Oudh Cas 236 (247) (DB). (Invalid trans¬ 
fer —Persons in possession of trust property 
under void deed.)] 

4 . 1950 All 535 (535) [AIR V 37 C 219]. 

1927 Lah 534 (535) [AIR V 14]. 

+ 1914 All 89 (90) [AIR V l]. 

(’92) 17 Bom 771 (772) (DB). 

(’28) 108 Ind Cas 618 (618) lLah). 

[See also 1957 Pat 308 (312) [(S) AIR V 44 C 97]: 
36 Pat 362 (DB). (B building upon A’s land — 
Both parties under mistake as to their rights— 
Measurement by A revealing encroachment by 
B — Suit by A for possession — No acquies¬ 
cence or estoppel on part of A — A is entitled 
to possession of land by demolition of B’s 
building on it — No compensation can be 
awarded to A in place of ejectment.)] 

5 . 1957 Pat 308 (312) [(S) AIR V 44 C 97] : 36 
Pat 362 (DB). 

(’28) 108 Ind Cas 618 (618) (Lah). 

6 . 1957 Pat 308 (312) [(S) AIR V 44 C 97]: 36 Pat 
362 (DB). 

1944 Pat 77 (86) [AIR V 31] : 22 Pat 513 (DB). 
(In this case the building was erected under a 
bona tide belief of title and with acquiescence 
on the part of true owner — Trespasser held 
entitled to remove the materials.) 


1927 Nag 400 (401) [AIR V 14 
1927 Nag 348 (349) LAIR V 14 
(’29) 114 Ind Cas 696 (696) (DB) (Lah). 
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within a time to be fixed by the Court, failing which the real owner is to take posses¬ 
sion of the land with or without the buildings which he may pull down at his will.(7) 

In ‘Fakir Cliancl v. Kewal 8) A purchased a house from a person who 

had no title to it, pulled it down, and built a new house in its place, but utilised some 
of the old material for the new construction. The real owner sued him for possession. 
It was held by their Lordships of the Allahabad High Court that since the old mate¬ 
rials could not be separated from the new materials without destroying the house 
itself, the trespasser was not entitled to remove the new materials. 

Under S. 9, Travancore Land Conservancy Act (4 of 1091), the Government 
have the power to eject a trespasser from the Government land and the trespasser so 
ejected has undoubtedly a right to remove the improvements he had effected unless 
the right to remove the improvements had been lost by an unequivocal order of 
forfeiture passed by the State under the section. Where no such order is passed the 
rights of parties have to be determined without reference to the provisions of the 

Act.(9) 


11. Improvements by transferee from a limited owner. — A limited 
owner under the Hindu law such as a Hindu widow can, under certain circumstances, 
transfer the property absolutely to a third person. The question, therefore, whether a 
particular transfer has conveyed absolute title or not, would depend upon the exist¬ 
ence or otherwise of such circumstances. If the transferee honestly believed that such 
circumstances did exist, he would be a transferee “believing in good faith that he is 
absolutely entitled to the property.” If he did not believe that such circumstances 
existed he cannot be said to have believed in good faith that he was so entitled to the 
property. The mere fact, therefore, that a transfer is taken from a limited owner is 
not, by itself, sufficient to conclude that he could not have believed that he was 
absolutely entitled to the property and will not render the section inapplicable.(1) 

It has, however, been held in the undermentioned cases(2) that this section 
will not apply at all to the transferees from a limited owner, the reason being that a 
Hindu widow had only a ‘‘life estate” and could not convey a better title to the trans¬ 
feree and that, therefore, a transferee could not believe under any circumstances that he 
was absolutely entitled to the property. It is submitted that this view is not correct. 


The question whether the transferee, in any particular case, did believe that 
such circumstances existed is a question of fact depending upon the circumstances of 


1026 Lab 694 (695) [AIR V 13] (DB). 

[See also {'18) 1878 Pun lie No. 53 Page 198 
(200). iRelief to which person is entitled 
depends upon circumstances of each case.)] 

1953 Trav-Co 349 (350) [AIR V 40 C 129]. (A I R 
1929 P C 163, Rcl. on.)] 

7 . 1914 All 89 (90, 91) [AIR V l]. 

8 . (’12) 16 Ind Cas 633 (634) (All). 

9 . 1953 Trav-Co 349 (350) [A I R V 40 C 129] 
(DB). 

Section 51 — Note 11 

I. 41919 Mad 685 (6S6) [AIR V 6] (DB). (Sale 
by Hindu widow.) 

[See also 1953 Pepsu 45 (47) [AIR V 40 C 24]. 
1917 Bom 155 (158) [A I R V 4] : 42 Bom 136 
(DB). (Gift of almost the whole af husband’s 
immovable property by a Hindu widew for 


spiritual benefit of her deceased husband — 
Improvement by the transferee —Gift held in¬ 
valid — Transferee held entitled to compensa¬ 
tion.) 

2 . 1926 Nag 384 (384) [AIR V 13]. 

1925 All 261 (262) [AIR V 12] : 47 All 430 (DB). 

1925 Mad 670 (671) [AIR V 12]. 

1922 All 194 (195) [AIR V 9 : 44 All 665 (DB). 

(Mortgagee from a Hindu widow.) 

191H Oudh 1 (3) [AIR V 5b 

1916 Mad 413 (415) [AIR V 3] (DB). 

1914 All 227 (229) [AIK V 1 : 36 All 387 (DB). 

[See also 1954 Cal 345 (347) [AIR V 41 C 115] : 
ILK (1956) 1 Cal 456. (Mortgagee auction pur¬ 
chaser from limited estate holder —No enquiry 
into her title —.Mortgagee cannot believe in 
good faith to be absolutely entitled.) 

1917 All 179 (180) [AIR V 4] : 39 All 463 (DB). 
(Transferee from a co-widow.)] 
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that case. Where he ‘knew’ that he was taking from a limited owner and also knew 
that the circumstances did not exist or wilfully abstained from ascertaining whether 
they existed or not, it cannot be said that he believed in good faith that he was 
absolutely entitled to the property.(3) 

It has been held in the undermentioned case(4) that where a Hindu widow 
transfers property to X who makes some improvements during the life of the widow 
and some improvements after her death, the reversioner who succeeds in evicting X is 
liable to pay only the value of the improvements made, ‘after’ the death of the widow 
and not before. The consequence of this view would be that if no improvement at all 
was made after the widow’s death, the transferee would get nothing for the improve¬ 
ments he had effected 'bona fide 1 during the life-time of the widow. It is submitted 
that this view does not seem to be supportable on any principle. 

12. Improvements by transferee of land subject to a right of pre¬ 
emption. — Where A purchases immovable property over which B has a right of pre¬ 
emption and B sues to enforce his right, A can claim the benefit of this section 
provided he is able to prove that he effected the improvements in good faith believing 
that he was absolutely entitled to the property.(1) But if it appears from the circum¬ 
stances of the case that he did so in anticipation of the pre-emption suit, he cannot 
claim relief under this section. (2) It is not a general rule that a vendee of land which 
is subject to the right of pre-emption is necessarily deprived of his right to compensa¬ 
tion under this section by the mere fact that he has effected the improvements with 
the full knowledge of such rights:(3) though that fact may, along with other circum¬ 
stances, contribute towards a finding of absence of good faith on the part of the 
vendee and thus indirectly deprive him of the benefit of the section. 

13. Improvments by mortgagee. —See S. 63A and Notes thereon. 

14. Improvements during the pendency of ligitation relating to the 
property. —See Note 3 on Section 52. 

15. “Evicted therefrom by any person having a better title.” —The right 
to claim compensation for improvements arises only when the transferee is ‘evicted 


3 . 1967 Ker 22 (24, 25) [AIR V 54 C 5] : I L R 
(1966) 2 Ker 211. (Alienation of property by life 
tenant — Improvements made by alienee with 
knowledge of alienor’s life interest in property 
at time of alienation — Alienee cannot be consi¬ 
dered to be transferee believing in good faith 
that he is absolutely entitled to property at time 
of effecting improvements. AIR 1965 S C 1812, 
Foil.) 

1961 Bom 169 (183) [A I R V 48 C 44]. 
(Alienation of house by Hindu widow — Ex¬ 
penditure incurred on reconstruction of house 
by alienee after notice by next reversioner 
claiming to bo entitled to the house as rever¬ 
sioner—This would disprove the ingredient of 
good faith necessary under S. 51) 

+ (’ 03 ) 32 Mad 530 (531) (DB). 

(’09) 3 Ind Cas 415 (417) (Cal). 

4 . t/10) 6 Ind Cas 141 (146) (DB) (Cal). 

Section 51 — Note 12 

1. 1933 Lah 540 (541) [AIR V 20] (DB). (Ex¬ 
change — Mutation refused by Revenue Officer 
owing to absence of party — Such party be¬ 


lieving in good faith to be owner, erecting 
building on land got by exchange—Subsequent 
sale in favour of such party by person who had 
given in exchange — Right to pre-emption in 
respect of sale can be exercised only on pay¬ 
ment of costs for building also.) 

(’38) 1938 Oudh W N 281 (282). (Vendee taking 
sale deed from majority of co-sharers—Suit for 
pre-emption by one residing at a distant place 
—Improvements by vendee held to be made in 
good faith and compensation allowed.) 

1926 Lah 629 (629) [AIR V 13]. 

[But see 1928 Rang 26 (27) [AIR V 15]. (S. 51 
does not apply to such cases as original pur¬ 
chaser cannot be considered to have acquired 
a defective title.)] 

2 . |1940 Oudh 266 (269) [AIR V 27]. (Failure 
to ascertain that co-sharers would not pre¬ 
empt constitutes want of good faith.) 

1926 Lah 629 (629) [AIR V 13]. 

(’07) 1907 Pun Re No. 122 page 594 (598). 

3 . 1940 Oudh 266 (269) [AIR V 27]. 

(’ 07 ) 10 Oudh Cas 49 (57 (DB). 
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from’ the property by a person with a better title. The words "evicted therefrom by 

any person having a better title” must be construed in their natural sense(l) and, so 

construed, will not cover a ease where a purchaser of property who has made improve. 

ments is sued by a prior simple mortgagee. The purchaser cannot under this section 

claim compensation for improvements, firstly” because the prior mortgagee cannot be 

said to be a person with a better title” and ‘secondly,’ because the purchaser cannot be 

said to be ‘evicted” by the institution of the suit by the mortgagee.(2) See also the 
undermentioned case.(8) 

The fact that the transferee has made improvements is no answer to a suit for 
eviction.(4) 

16. Transferor may be evictor.-In Earilal Bancliod v. Gordhan Keshav{\) 
a transferee from the guardian of a minor of the minor's property effected improve, 
ments on the property. On attaining majority the minor sued for setting aside the 

ransfer as being unauthorised and-the transferee claimed compensation under this 
section. It was held by the High Court of Bombay that the section was not inapplic. 
able merely because the evictor was the transferor himself. It must, however, be noted 
that where the transferor himself is the evictor, other considerations such as the 
doctrine of acquiescence’ may come into play and render him liable, though not under 
IS section, to make compensation for the improvements. See Notes 22 and 28. 

17. Representatives-in-interest of the transferee, if can claim benefit of 
aectmn—In Bliagwat Dayal v. Ram Ratan{l) A , the owner, transferred the property 
to B who effected improvements thereon in good faith; B then transferred the property 
o C who was in possession at the time of eviction. Their Lordships of the Privy 

Council held that C was entitled to compensation for the improvements that had been 
enected by B. Again in Narayanaswami v. Rama Iyer[2) A , the owner had transferred 
piopei > to B -ft ho again transferred the property to C. C effected improvements 
bona fide and after his death, was succeeded by D , his heir. D was evicted by a 
superior title-holder and he claimed compensation for the improvements that had been 
effected by C. Their Lordships of the Privy Council held that he was entitled to do so. 
these two decisions make it clear that the transferee’s representatives-in.interest are 
also entitled to claim the benefit of this section.(3) It has, however, been held by a 
single Judge of the Calcutta High Court(4) that the section is limited to claims bv the 
ffrst transferee and not by his representatives.in-in terest. The reason advanced for 

Section 51 — Note 15 

^DB) 29 AU 12 (H) '■ AIR V 16 ^ ’’ 51 AH 454 

2 . 1931 All 277 (287) [AIR V 18] : 53 All 334 
(FB). 

1929 All 12 (14) [AIR V 16] ; 51 All 454 (DB)- 
(Though the section was held inapplicable in 
terms, the equitable principle of it was ap¬ 
plied.) 

3 . 1934 Mad 703 (705) [AIR V 21]. (Property 
sold subject to covenant for reconveyance — 

Suit for specific performance of the covenant— 

Claim for improvements by the vendee— Held, 
no case of eviction — Doubted whether S. 51 
would apply.) 

4 . 1917 All 179 (180) [AIR V 4] : 39 All 463 
(DB). (Transferee from a co-widow.) 


Section 51 — Note 16 

1. 1927 Bom 611 (612) [AIR V 14] : 51 Bom 
1040 (DB). 

Section 51 — Note 17 

1. 1922 P C 91 (93) [AIR V 9]. 

2 . 1930 P C 297 (300) [AIR V 17]: 53 Mad 692 : 

57 Ind App 305. (Confirming AIR 1926 Mad 
609.) 

3 . 1929 Bom 246 (249) [AIR V 161 (DBl 

11929 Lab 825 (825) [AIR V 16] (DB). (Improve¬ 
ment by transferee from transferee.) 

(’07) 17 Mad L Jour 622 (625) (DB). (Do.) 

1916 Mad 1090 (1092) [AIR V 3] (DB). (Improve¬ 
ment by heir.) 

[See (’05) 2 Nag L R 34 (40).] 

4 . 1934 Cal 290 (291, 292) [AIR V 21] : 60 Cal 
1388. 
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this view is that the relief given by this section is not property which is heritable or 
transferable, and that the section was intended to provide for a right of compensation 
to an ‘individual’ who fulfils all the conditions laid down in the section, that is to sav, 
an individual who is himself the transferee, has himself executed the improvements in 
good faith and has himself been evicted. It is submitted that this view is not correct. 
The principle underlying the section is, as has been seen in Note 1, that a man should 
not enrich himself at the expense of another, and this principle cannot be rendered 
inapplicable merely because the transferee is succeeded by another. 

38. Modes of compensating the evicted transferee.—A transferee who is 
evicted has. under this section, a right to require the person evicting him either — 

(1) to have the present value of the improvement estimated and paid or 

secured to him, or 

(2) to sell ‘his’ interest in the property to him (i.e., to the transferee) at the 

market-value thereof, irrespective of the improvements.(la) 

But the option of choosing between these two alternatives rests with the 
‘evictor’(l) and not with the transferee or the Court.(2) In the undermentioned case.(3) 
however, the Allahabad High Court approved of an order of the lower Court directing 
the evictor to sell his interest to the transferee. It was found as a fact that the evictor 
was too poor to pay for the improvements and that the second alternative was the 
only possible one. 

As regards the general principles upon •which the market-value of immovable 
property is determined, see the undermentioned cases.(4) See also Note 19. 


Section 51 — Note 18 

la. 1961 Mys 62 (63) [AIR V 48 C 14]. (Market 
value at the time of eviction.) 

1. 1956 S C 727 (729) [AIR V 43 C 114] : ILR 
(1956) Mys 184. 

1963 Andk Pra 177 (184) [AIR V 50 C 60] : ILR 
(1963) Andh Pra 991. 

(’63) 1963 Ker L T 219 (221). 

1961 Mys 62 (63) [AIR V 48 C 14]. 

(’57) ILR (1957) 7 Raj 473 (476). 

1932 All 210 (215) [AIR V 19] (DB). 

1926 Mad 609 (614) [AIR V 13] (I)B). 

1926 Bom 599 (600) [AIR V 13] (DB). (Case of a 
mortgagor redeeming mortgaged property — 
Option rests with the mortgagor.) 

(’05) 2 Nag L R 34 (41). 

[See also 1928 Nag 144 (144) [AIR V 15]. (Deci¬ 
sion fixing the price of redemption of property 
Review petition for asking addition of the 
price of improvement made in that property 
t)y the applicant is not proper remedy — Proper 
course is to make a demand on opposite party 
for one of alternative mentioned in S. 51.)] 

2. 1951 Ajmer 18 (19) [AIR V 38 C 12]. 

1932 All 210 (215) [AIR V 19] (DB). 

3. 1928 All 41 (45) [AIR V 15] (DB). 

4 (’93) 16 Mad 369 (377, 378) : 20 Ind App 80 
(PC). 

1953 Trav-Co 299 (3001 [AIR V 40 C 110] : ILR 
(1953) Trav-Co 41 (DB). (Where the lease deed 
provides as to how value of bearing and non¬ 
bearing trees, and cf the buildings, is to be 
ascertained and paid for at the time of re. 


demption the rights of parties in regard to their 
contractual relationship have to be respected, 
even though this is at variance with the general 
rule relating to value of improvements, that is, 
that the tenant would be entitled to three fourths 
of the value of trees planted, and to the full 
value of the buildings. The improvements are 
to be valued at the time of redemption on the 
terms previously agreed to, though this re¬ 
demption is long after the expiry of the period 
fixed.) 

(’51) ILR (1951) Trav-Co 282 (285). 

(’50) 1950 Trav-Co L R 391 (395) (DB). (In 
assessing compensation for value of improve¬ 
ments in respect of cocoanut trees to a tenant 
a deduction must in practice be made for 
droppings for mature cocoa nuts found on the 
trees.) 

(’07) 34 Cal 599 (603, 604) (DB). (Profit from the 
advantageous disposition of land, its utility, 
the recent instances of sales in the same loca¬ 
lity and the average rental of lands should be 
considered in estimating value of land.) 

(’04) 32 Cal 343 (348) (DB). (Future utility of 
land must be considered in estimating the value 
of land.) 

(’74) 22 Suth W R 234 (235) (DB). (Principles for 
determining the value of occupied or uu-occu- 
pied land stated.) 

( 73) 11 Beng L Ii 230 (236) (DB). (Case under 
Land Acquisition Act, X of 1870.) 

(’72) 10 Bom H C R 34 (36( (DB). (Do). 

(’91) 15 Bom 279 (282, 283) (DB). (Do.) 

(1867) L R 2 Q B 630 (631, 632) : 36 L J Q B 
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19. Value of improvements — How estimated. — Under the section the 
amount to be paid or secured to the transferee in respect of the improvement is the 
estimated value of the improvement at the date of the eviction.(la) The value of an 
improvement is the amount by which the market.value of the property is ‘increased* 
by reason of the improvement, and not the amount actually expended over such im¬ 
provement.! l) ‘ It is always to be borne in mind” said their Lordships of the Privy 
Council in Kidar Nath v. Mathu ilia/,(2) ‘‘that the amount of expenditure made has 
occasionally very little to do with the real issue, and that that issue is, to what extent 
has the enhancement of the subject been produced? . . . The real question is, was the 
property as marketable subject enhanced in value or not?” The burden of establishing 
the present value of the improvement is on the transferee.(3) 

The value of improvements is a question of fact and hence cannot be raised for 
the first time or considered in second appeal.(4) 

If the evidence enables a Court to do so, it should assess the valuation of the 
improvement as at a date as near as possible to the date of actual eviction rather than 
the date on which the evictor made his election to pay to the transferee the cost of 
improvements.! 5) 


20. Profit due to improvement is not included in mesne profits. 


Where a transferee is evicted by a person with a better title and a claim for mesne 
profits is made against him, the transferee is entitled to claim as a set-off, against the 
mesne profits, the profit which is due to the improvements effected by him. The reason 
is that such profit is not included within the meaning of “mesne profits” as defined by 
S. 2, cl. (12) of the Code of Civil Procedure, 1908. Thus, in Bhagwat Dayal Singh v. 
Bam EatanX 1) A, a transferee from a Hindu widow without legal necessity, effected 


permanent improvements on the property and sold it to B. C, a reversioner sued B for 
possession and mesne profits. It was found that the rent of the property had increased 
by the improvements. The question was whether B % who had not effected the improve¬ 
ments himself could claim the profits of improvements. Their Lordships of the Privy 


322, Queen v. Brown. (Not only the present 
purpose to which land is applied but also any 
other more beneficial purpose to which it may 
be applied, may be taken into consideration.) 
(1904) 1 K 13” 417 (422, 423) : 73 L J K B 228, 
In re Gough and Aspatria, Silloth and District 
Joint Water Board. (Special adaptability of 
land for particular purpose may be taken into 
consideration.) 

Section 51 — Note 19 

la. 1961 Bom 169 (183) [AIR V 48 C 44]. 

1. 1956 S C 727 (730) [AIR V 43 C 114] : I L R 
(1956) Mys 184. ((1913) 40 Cal 555, Rel. on.) 
1930 P C *J97 (300) [AIR V 17] : 57 Ind App 305: 
53 Mad 692. 

1963 Andh Pra 177 (185) [AIR V 50 C 60i : ILR 
(1963) Andh Pra 991. 

1955 Bern 457 (460) [AIR V 42 C 123] : ILR 
(1955) Bom 1033. 

1953 Pepsu 45 (47) [AIR V 40 C 24]. (However, 
there being no clear reliable and convincing 
evidence of present market value, Court had to 
fall back on the expenditure.) 

1952 Mys 117 (119) [AIR V 39] : ILR (1952) 
Mys 384. 


1932 Sind 42 (46) [AIR V 19] : 25 Sind L R 433 
(LB). 

1929 Bom 246 (249) [AIR V 161 (DB). 

1916 Lah 379 (379) [AIR V 3] (DB). 

(M0) 6 Ind Cas 141 (146) (DB) (Cal). (Transferee 
from Hindu widow — Improvements by bun 
after widow’s death — Difference in market- 
value at time of widow’s death and at date of 
judgment in reversioner’s suit, to be considered.) 

2 . (’13) 40 Cal 555 (564) : 1913 Pun Re No. 77 

(PC). 

3 . 1955 Bom 457 (459) [AIR \ 42 C 123] : I L R 
(1955) Bom 1033. (Amount spent on improve¬ 
ment being within special knowledge of trans¬ 
feree, be must lead satisfactory evidence.) 

1937 Lah 500 (504) [AIR V 24] (DB). 

1915 Mad 263(265) [AIR V 2] (DB). (Evidence 
must be of a precise and not a general nature.) 
1914 Mad 138 (138) [AIR V l] (DI3). 

4. 1916 Lah 379 (379) [AIR V 3] (DB). 

(’ll) 34 Mad 535 (542) (DB). 

5. 1956 S C 727 (729) 'AIR V 43 C 114] : I L R 
(1956) Mys 1S4. 

Section 51 — Note 20 

1 . 1922 P C 91 (93) [AIR V 9], 
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Council held that B could do so and allowed the profits due to A's improvements to be 
set off against the claim by C for the mesne profits. 


21. Right to crops. — Growing crops are “things attached to the earth”(l) and, 
a 3 such constitute a ‘legal incident’ of the property to which they are attached. Under 
S. S on a transfer of land, growing crops will pass with it as its legal incident. On the 
same principle it.would follow that if a person is lawfully evicted from land he cannot 


lay claim to the growing crops on the land at the time of eviction. In England, how¬ 
ever, an occupier of land whose occupation has come to an end from a cause beyond 
his control is entitled to ‘■emblements’’ i.e., growing crops raised by him on the land. 
This principle has been given effect to in the third paragraph of this section, in a res¬ 
tricted form. The person evicted is entitled to take the growing crops on the land at 
the time of the eviction only ‘‘under the circumstances aforesaid,” i. e., only if he had 
honestly believed that he was absolutely entitled to the property.(2) 

The right to the crops and the ancillary right of ingress and egress for gathering 
and carrying the crops cannot be pleaded as a bar to the eviction itself.(3) 


22. Doctrine of acquiescence. — Where A , the owner of a legal right, 
abstains from interfering while a violation of his right by B is in progress, under such 
circumstances that his assent to such violation may reasonably be inferred, a Court of 
Equity will consider it dishonest and fraudulent on the part of A to set up his rights 
inconsistent with the acts assented to, and will prevent A from setting up his right to 
the damage of B. This is called the doctrine of acquiescence.(1) It is, in fact, another 
phase of the doctrine of estoppel(2) and is limited to the conduct of a person ‘wdiile 
the violation of his right is in progress’. Acquiescence is thus quiescence under such 
circumstances as are proper for raising an estoppel against the owner of the right.(o) 

It follows that ‘mere’ inaction by the owner while another person is infringing 
his rights will not operate as an estoppel against him.(4) A man is not to be deprived 


Section 51 — Note 21 

1. \See (’90) 13 Mad 15 (16). (Mortgagee is not 
entitled to emblements and cannot as such rely 
on section 51.) 

*.See however 1920 Upp Bur 56 (61) [AIR V 7]: 
3 Upp Bur Rul 141. (Usufructuary mortgagee 
whose duration under the mortgage is un¬ 
certain or his tenant is entitled to all the crops 
sown or planted by him on the land which 
were growing thereon at the time of redemp¬ 
tion* and to free ingress and egress to gather 
and carry them, provided that such crops were 
grown or planted before the person who grew 
them had notice of the intended redemption— 
Equitable principle contained in S. 51 and 
S. 108 tl) applied —13 Mad 15, explained.)] 

2 1920 Sind 31 {33) [AIR V 7] : 14 Sind L R 
12 (DB>. 

3. (,’86) 8 All 502 (508, 509) (DB). 

Section 51 — Note 22 

1* Halsburv, Laws of England, Vol. 13, p. 166. 
L See also 1944 Pat 77 (86) [AIR V 31J : 22 Pat 
513 (DB). (Trespasser building on another’s 
land under bona fide claim of 11 itie—True 
owner standing by and allowing him to do 
so — Though S. 51, T. P. Act, does not apply, 
and the trespasser is not entitled to compensa¬ 


tion, he is entitled on eviction, to remove mate¬ 
rials of building.) 

1925 Oudh 258 (260) [AIR V 12] : 28 Oudh Cas 
114. 

(1878) 47 L J Ch 381 :(389) : 8 Ch D 2S6, De 
Bussche v. Alt.] 

2. Halsbury, Laws of England, Vol. 13, page 166. 
*1936 Cal 711 .713) [AIR V 23]. 

f 1925 Oudh 258 .,260) [AIR V 12] : 23 Oudh Cas 
114. 

(1796) 6 T R 554 (556) : 3 R R 261, R. v. Butter- 
ton. (The principle of estoppel by representa¬ 
tion, applies both in law and equity though its 
application to acquiescence is equitable.) 

3. Halsbury, Laws of England, Vol. 13, p. 166. 

4. 1942 Nag 59 (60) [A I K V 29] : I L R (1942) 
Nag 232. (Inaction while defendant was ex¬ 
tending his house and making other improve¬ 
ments.) 

1937 Oudh 226 (227) [AIR V 24]. 

1936 Cal 711 (713) [AIR V 23]. 

(’06) 1906 All W N 174 (174). ' 

(’91) 1891 All W N 186 (1861 (Zamindar’s 
omission to sue for removal of trees as per his 
right under the law—No acquiescence.) 

(’99) 1899 All W N 191 (193). (It is not enough 
merely to show that the plaintifl did not inter¬ 
fere with the progress of the building.) 
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of his legal rights unless he has acted in such a manner as would make it fraudulent 
for him to set up those rights.(5) Inaction under circumstances which requires a duty 
to speak’ is the foundation of the doctrine of acquiescence. It must amount to fraud.(6) 

In Bussell v. Watts'(1) Fry, L. J., observed that in order to constitute fraud 
of that description the following elements or requisites must be satisfied : 

(1) The per sen violating the right must have done so under a 'mistaken 

belief’ as to his legal rights. 

(2) The owner of the right violated must be aware of his own right. 

(8) The owner of the right violated must be aware that the person violating 
the right was acting on a mistaken belief as to his rights. 

(4) The person violating the right must have spent money or done some act 

on the faith of the mistaken belief. 

(5) The owner of the right must have encouraged the other in the expen¬ 

diture of money or other act either directly or by abstaining from 
asserting his legal rights. 

These elements may be taken up in order : 

(l) Person violating the right must have done so under a mistaken belief as 
to his legal rights. 

If he was aware that he was infringing the legal rights of another, he takes the 
risk of these rights being asserted by the owner.(8) The leading case on the point is 


5. f 194*2 Ouclh 306 (307) [AIR V 29] : 17 Luck 
610 (DB). (Where the defendant has without 
right made some constructions on the abadi 
land of the plaintiff, the plaintiff should not be 
deprived of his right to get such construction 
demolished merely on the ground that the land 
on which such construction has been made 
is of no practical use to the plaintiff.) 

1937 Oudh 226 (228) [AIR V 24]. 

1927 Oudh 135 (136) [AIR V 14]. 

1927 Oudh 66 (68) [AIR V 14]. 

(’79) 3 Cal LR1 (6) (DB). 

(1883) 32 W R (Eng) 621 (626) : 25 Ch D 559 
(586), Russel v. Watts. (Per Fly, L J., follow¬ 
ing his own decision in Willmott v. Barber, 
(1880) 49 L J Ch 792.) 

G.fl942 Nag 59 (60) [A IR V 29] : ILR (1942) 
Nag 232. 

1936 Cal 711 (713) [AIR V 23]. 

1927 Nag 180 (183) [AIR V 14]. 

[See nisi (’07) 9 Bom L R 404 (408). (If a 
stranger builds upon the land of another, 
although believing it to be his own, the owner 
is entitled to recover the land with the build¬ 
ings on it, unless there are special circum¬ 
stances amounting to a standing by on the 
part of the real owner such as to induce the 
belief that he intended to forgo his right.)] 

7. (1883) 32 W R (Eng) 621 (625) : 25 Ch D 559 
(586). (Following his own decision in Will¬ 
mott v. Barber, (1880) 49 L J Ch 792.) 

Also see the following cases : 

1942 Oudh 306 (307, 308) [A I R V 29] : 17 Luck 
610 (DB). 

1930 Oudh 235 (243) [AIR V 17] (DB\ (Will- 
mot v. Barber, (1880) 49 L J Ch 792, followed.) 


1938 Lah 88 (89) [A I R V 25] : ILR (1938 > Lah 
296. (Do.) 


1929 Lah 625 (627) [AIR V 16]. (Do.) 


(Do.) 

48 All 353 (DB). 


1927 Oudh 66 (68) r AIR V 14] 

1926 All 324 (325) [AIR V 13 
(Do.) 

(’98)22 Bom 1 (13). (Do.) 

1921 Oudh 231 (232) [A I R V 8]. (Principles 
enunciated in 21 All 496 (PC), referred to.) 

1929 All 877 (877) [AIR V 16]. (Willmott v. 
Barber, (1880) 49 L J Ch 792, followed.) 


1921 Lah 110 (112) [A I R V 8] : 2 Lah 258 (DB). 
(Do.) 


8 . 1965 S C 1812 (1816) [A I R V 52 C 309] : 
(1965) 3 S C R 283. (Improvements made in 
property belonging to another—Person making 
improvements knowing that he has no title in 
property — He cannot demand payment for im¬ 
provements—Doctrine of acquiscence not appli¬ 
cable.) 

1932 P C 108 (116) [AIR V 19]. 

1939 Mad 247 (250) [AIR V 26]. (Tenant know¬ 
ing bis rights, building on land — Doctrine of 
acquiescence cannot be applied.) 

1937 Oudh 263 (265) [AIRY 24] : 13 Luck 192 
(DB). 

1937 Oudh 226 (228) [AIR V 24l 
1930 Pat 20 (22) (AIR V 17] (DB). 

1929 All 877 (877') fAIR V 161. 

1926 All 324 (325) rAIR V 13] : 48 All 353 (DB). 
* 1924 Cal 438 (440) [AIR V Ill *DB). 

1923 All 452 (452, 453) [AIR V 10]. 

1922 All 210 (210) [AIR V 9]. (Tenant knowing 
his rights building on land — No equitable 
estoppel.) 

1919 Oudh 199 (200) [AIR V 6]. (21 All 496 
(PC), followed.) 
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Bamsden v. Dyson .( 9) In that case a tenant of leasehold property built upon such 
property. The landlord did not interfere, but subsequently sued for eviction of the 
tenant. Lord Cranworth, L. C., stated the principles governing the case as follows : 

“It may be well to consider shortly what the principles of equity on this subject are. If a 
stranger begins to build on my land supposing it to be his own, and I, perceiving his mistake, 
abstain from setting him right, and leave him to preserve in his error, a Court of Equity will 
not allow me afterwards to assert my title to the land on which he had expended money on the 
supposition that the land was his own. It considers that when I saw the mistake into which 
he had fallen, it was my duty to be active, and to state my adverse title, and that it would be 
dishonest in me to remain wilfully passive on such an occasion in order afterwards to profit by 
the mistake which I might have prevented. But it will be observed, that to raise such an equity 
two things are required—first, that the person expending the money supposes himself to bo 
building on his own land ; and, secondly, that the real owner at the time of the expenditure 
knows that the land belongs to him, and not to the person expending the money in the belief 
that he is the owner. For if a stranger builds on my land, knowing it to be mine, there is no 
principle of equity which would prevent my claiming the land, with the benefit of all the 
expenditure made on it. There would be nothing in my conduct, active or passive making it 
inequitable in me to assert my legal rights. It follows as corollary from these, or perhaps it 
would be more accurate to say it forms part of them, that if my tenant builds on land which 
lie holds under me, he does not thereby, in the absence of special circumstances, acquire any 
right to prevent me from taking possession of the lands and buildings when the tenancy has 
determined. He knew the extent of his interest, and it was his folly to expend money’ upon a 
title which he knew would or might scon come to an end.” 

The rule of ‘ Bamsden v. Dyson { 10) has been applied to cases arising in this 

country,(ll) but subject to the exception that the party building on the land of 

another without any acquiescence on the part of that other is allowed to remove the 
building .(12) 

1918 Oudh l (3) [AIR V 5]. 

(’ll) 35 Bom 182 (188) (DB). 

(TO) 6 Ind Cas 1006 (1009) (DB) (Lah). (Case of 
trespass.) 

(’09) l lnd Cas 821 (823) (All). (Tenant build¬ 
ing on land — No mistaken belief—Abstinence 
by owner not acquiescence.) 

(’02) 1902 All W N 60 (62) (DB). 

9 (1865) 149 11 R 543 (549) : 1 II L 129. 

lO. (1865) 149 R R 543 (549) : 1 II L 129. 

1 , l * (’99) 21 All 496 (503): 26 Ind App 58 (PC). 

(Tenant building on land—No acquiescence.) 

1942 Nag 59 (60) [A I R V 29] : I L R (1942) Nag 
232. (Lessor and lessee — Lessee making im¬ 

provements — No objection by lessor — Lessee 
not acting under bona fide belief of his having 
title —No acquiescence.) 

1930 Oudh 235 (244) [A I R V 17] (DB). (Tres¬ 
passer building on land—No acquiescence.) 

1926 Mad 1052 c 1055) [AIR V 13J ^DB). 

1926 All 87 (88) [A I R V 13]. (Raiyat building 
on waste land without zamindar’s permission — 

No acquiescence.) 

1925 Oudh 258 (260) [A I R V 12] : 28 Oudh Cas 
114. 

1924 Cal 156 (157) [A I R V ll] (DB). (Tenant 
building on land knowing that he has no per¬ 
manent right in it—No acquiescence.) 

(1900) 27 Cal 570 (584) (DB). il)o.) 

1918 Cal 629 (630) [AIR V 5] (DB). 

1917 Pat 234 (237) [AIR V 4] : 2 Pat L Jour 600 
iDBi. i Stranger building on land—No acquies¬ 


cence by owner — Owner is entitled to eject 
stranger.) 

1916 All 315 (315, 316) [AIR V 3]. 

(’99) 1 Bom L R 191 (197) (DB). 

(’93) 17 Bom 736 (741) (DB). 

+ (’87) 9 All 434 (439) (DB). 

(’81) 5 Bom 450 (462). (Person making repairs 
and improvements to property knowing that 
he has no title to it—No acquiescence ) 

+ (’75) 1 All 82 (85) (DB). 

(’69) 11 Suth W R 574 (576) : 3 Beng LR (AC) 
18 (DB). 

(’ll ) 35 Bom 182 (183) (DB). (Building on land 
of another with knowledge of other’s property 
—No acquiescence.) 

1930 Pat 20 (22, 23) [AIR V 17] iDB) (Do ) 

1924 Cal 438 (440) [AIR V ll](DB). (Do.)’ 

(’06) 33 Cal 1119 (1128, 1129) (DB) 

(’04) 1904 All W N 70 (70). 

12. 1938 Nag 506 (511) [A I R V 25] : ILR 
(1940) Nag 269. J 

1930 Oudh 235 (245) [AIR V 17] (DB). 

1926 Lah 694 (695) [AIR V 13]. 

192G Nag 416 (423) [AIR V 131. 

1928 All 324 (325) [AIR V 13]': 48 All 353 (DB). 

1923 All 452 (453) [AIR V 10 5 

1921 Nag 167 (168) [AIR V 8]. 

(’02) 1902 All W N 60 (62) (DB). 

(’69) 6 Bom H C R (AC) 80 (85) (DB) 

(1865) 3 Suth W R 71 (71) (DB). 

(TO) 6 Ind Cas 1006 (lOOd) (DB) (Lah). 

(’06)2 Nag LR4 (5, 7). 

(’01) 5 Cal W N 846 (858) (DB). 
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(2) The owner of the right violated must be aware of his own rights. 

The doctrine of acquiescence is founded upon conduct with a ‘knowledge of 
one’s own legal rights\(13) If the possessor of the legal right is not aware of it he is 
in the same position as the person violating it. It cannot be said that the former 
fraudulently abstained from interfering while his right was being violated and the 
doctrine of acquiescence will not apply.(l3a) As observed by Cotton, L. J., in ‘Bussell 
v. Watts'\(\4) 

“The doctrine as to a person lying by so as to create an equity against him arises.if 

‘he knows facts’ which are unknown to the other persons acting in violation of the right which 
those facts give, and does not inform them about it but lies by and lets them run into a trap.” 


(3) The owner of the right violated must be aware that the person violating 
the right was acting on a mistaken belief as to his rights. 

If the possessor of the legal right does not know that the person violating the 
right was acting under a mistake there is nothing which calls upon him to assert his 
own right.(15) It is only if he has such knowledge that it would be inequitable for 
him to keep silent and allow the wrongdoer to proceed on his mistake. In ‘Abdul 
Kadar v. Upendra LaV( 16) R. C. flitter, J., observed : 

“If the possessor of the legal right does not know at the time when the trespasser is 
spending money upon his property that the land is his, and if he docs know in addition that 
the trespasser is acting under a mistaken belief that the property is his, there is nothing wrong 
if he remains silent. His conscience is net affected. There is nothing fraudulent in his conduct. 
Even if he knows that the property is his he might not disclose at that time to the trespasser 
that the property is his unless he also knows that the trespasser is spending money upon a 
mistaken view of his rights.” 


(4) The person violating the right must have spent money or done some act 
on the faith of the mistaken belief. 


Otherwise he does not suffer by the owner of the right subsequently asserting 
his right. 

(5) The owner of the legal right must have abstained from interfering while 
the right was being violated. 

The existence of the four elements referred to above, gives rise to a duty, on 
the part of the owner of the right, to speak. An abstention from interference would 
be fraudulent under the circumstances.(17) Where owner does assert his title to the 


(’96^ 20 Bom 298 (300) (,DB). (Following G Bom 
HCRAC 80.) 

[See also (T3) 1913 Pun Be No. 63 : 18 Ind Cas 
799 (803) (DB). (The owner has option of 
making the wrongdoer remove the materials 
of -building or paying compensation for the 
value of buildings.) 

(*80)5 Cal 688 (692). (Case decided on princi¬ 
ples of Hindu law.)] 

[But see 1917 Put 234 (235) [A I R V 4] : 2 Pat 
L Jour 600. (Decree for ejectment was given 
— It was apparently assumed that the defen¬ 
dant could not remove the building.)] 

1 3. 1957 Pat 308 (312) [A I B V 44 C 97] : 36 
Pat 362 (DB). (Both parties labouring under 
mistake about their rights—A on measurement 
finding that B has encroached upon his plot 
and built on it — No acquiescence or esto¬ 
ppel — A is entitled to possession of his land 
bv demolition of building of B.) 

(1883) 32 WB (Eng) 621 (626): 25 Ch D 559 
(586;, Bussell v. Watts. 


13a. 1919 Mad 1083 (1091) [AIR V 6] : 40 Mad 
1134 (FB). (Per Napier J.) 

1937 Oudh 226 (228) [AIR V 24]. 

1936 Cal 711 (713) [AIR V 23'. 

1935 Bom 219 (221) [AIR V 22] (DB). 

1926 Nag 416 (421) [AIR V 13l. 

1923 Pat 111 (113) [AIR V 10] (DB). 

(*05) 27 All 338 (347) (DB). 

191S Cal 629 (629) [AIR V 5] (DB). 

(’79) 3 Cal L R 1 (5) (DB). 

1 4. (1883) 32 W R (Eng' 621 (623) : 25 Ch D 
559 (576). 

15. 1932 PC 108 (116) [AIR V 19\ 

1952 Nag 40 (42) [AIR V 39] : I L K (1949) Nag 
465 (DB). 

(1883 » 32 W R (Eng) 621 (626): 25 Ch D 559 
(586), Russell v. Watts. 

1 6 . 1936 Cal 711 (713' [AIR V 23\ 

1 7. 1950 Mad 53 (55) [AIR V 37 C 32], 

(1865)149 R R 543 (549) : 1 H L 129, Ramsden 

v. Dyson. 
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knowledge of the wrongdoer and the latter nevertheless continues to spend money, 
the doctrine of acquiescence cannot apply.(17a) 

Doctrine of expectation. 

Closely analogous to the doctrine of acquiescence and also based on the 
doctrine of estoppel is the principle that where a person knows that a land does not 
belong to him, but expends money or does some act in the ‘expectation’ that he would 
be given certain rights by the owner, and the owner encourages him in that expecta¬ 
tion, a Court of Equity will compel the owner to give effect to that expectation. This 
principle was stated by Lord Kingsdown in ‘Bamsden v. Dyson*(18) as follows : 

“If a man under a verbal agreement with a landlord, for a certain interest in land, or, what 
amounts to the same thing, under an expectation created or encouraged by the landlord that 
he shall have a certain interest, takes possession of such land with the consent of the landlord, 
and upon the faith of such promise or expectation lays out money upon the land with the 
knowledge of the landlord, and without objection by him, a Court of Equity will compel the 
landlord to give effect to such promise or expectation.” 

In ‘Beni Bam v. Kundun Lal t '( 19) their Lordships of the Privy Council 
followed the decision in ‘ Bamsden*s case’ and observed : 


“In order to raise the equitable estoppel.it was incumbent upon the respondents 

(tenants) to shew that the conduct of the owner, whether consisting in abstinence from inter¬ 
fering or in active intervention, was sufficient to justify the legal inference that they had, by 
plain implication, contracted that the right of tenancy, under which the lessees originally 
obtained possession of the land, should be changed into a perpetual right of occupation.” 


"Where at the request of the lessee to erect a pucca building on the land the 
lessor granted the same informing him by a letter that "the lease was a permanent 
one and gave the lessee the right to erect buildings,” and the lessee accordingly built 
on the leasehold property, it was held by their Lordships of the Privy Council, follow¬ 
ing the principle laid down by Lord Kingsdown in Bamsden v. Dyson( 20) that the 
landlord was estopped by the letter from evicting the lessee.(21) Where a canal sup¬ 
plied with water from the Sutlej was constructed at great expense by certain persons 
for purposes of irrigation with the sanction and encouragement of the Government, 
partly on Government land and partly on other land, it -was held by the Privy Council 
relying on the said observations of Lord Kingsdown that those persons thereby became 
proprietors of the canal entitled to have the waters of the Sutlej admitted into it so 
long as it was used for the purpose for -which it was originally designed.(22) 

See also the undermentioned cases.(28) 


17a. 1927 Cal 54 (55) [AIR V 14] (DB). 
1923 All 452 (452) [AIR V 10]. 

18. (1865) 149 R R 543 (570) : 1 H L 129. 


19. (’98) 21 All 496 (502) : 26 Ind App 58 (63 
(PC). 

[See also 1951 Pat 600 (601) [AIR V 38 C 168] 
1951 Pat 600 (601) [A I li V 38 C 168] (DB). 
(21 All 496 (P C) Foil).] 


20. 20 (1865) 149 R R 543 (570) : 1 H L 129. 

21. 1925 P C 146 (149) [AIR V 12]: 52 Ind App 
178 : 4 Pat 707. 


22. (’01) 28 Cal 693 (706): 28 Ind App 211 
(218, 219) (PC). 

23. 1961 Mad 293 (296) [AIR V 48 C 86].; Im¬ 
provements by lessee — Doctrine of “equitable 
estoppel” in Ramsden v. Dyson, (1865-66)1 H L 
129, held applicable — Erection of pucca super¬ 
structure on vacant site with consent of land¬ 


lord — Tenant is entitled to claim compensa¬ 
tion for superstructure at the time of evic¬ 
tion.) 

1951 Pat 600 (601) [AIR V 38 C 168] (DB). 

1935 Bom 219 (221) [AIR V 22] (DB). (Tenant 
building on land — Landlord not consenting to 
or encouraging it — No estoppel.) 

(’07) 29 All 652 (658) (DB). (21 All 496 (PC), 
Followed.) 

(’89)12 Mad 323«(324n) (DB).-(Tenants effect¬ 
ing improvements beyond the scope of the lease 
—No acquiescence or raising up of expectation 
on the part of landlord — Held ., tenant is not 
entitled to compensation but allowed to remove 
material only.) 

(’74) 13 Beng L R 4l7n (4l8n) (DB). (Tenant in 
possession of land for over thirty years, build¬ 
ing without objection — Held, by such permis¬ 
sive occupancy he does not acquire right to 
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The decisions discussed above regarding the doctrines of acquiescence and expec¬ 
tation require, it is submitted, a re.consideration in view of the Privy Council decision 
in Ariff v. Jadunath Majumdar{ 24) (cited and considered in S. 53A, Note 3) holding 
that equity cannot override the provisions of a statute and confer upon a person a right 
which the statute enacts shall be conferred only by a registered instrument.(25) As 
regards the question of compensation to be paid to a person who has been put into 
possession under an agreement of transfer which is not duly perfected and who is being 
evicted, if the proposed transfer was to be a permanent lease and the proposed trans. 
feree has constructed buildings on the property, he will be only entitled to remove the 
structures under S. 108(h) and will not be entitled to any ‘compensation’.(26) 

23. This section and the doctrine of acquiescence are based on differ¬ 
ent principles. “ This section has no reference to the ‘conduct of the owner’ of the 
property at all(l) but has reference only to the conduct of the ‘transferee’ of the pro- 


retain possession. 7 Bong L R 152 distinigu- 
shed.) 

(’72) 8 Bong L R App 51 (53, 54) (DB). (A land¬ 
lord who allows his lessee to invest capital in 
erecting buildings on lands let for cultivation, 
and raises no objection for considerable number 
of years, will not be allowed to disturb the 
holding. He will be presumed to have granted 
the lea>e for building purposes. 7 Beng LR 152 
followed.) 

('68-69'' 4 Mad II C R 312 (315) (DB). (A and B 
agreed to exchange lands and actually changed 
poises.'ion — No registered document was execu¬ 
ted — B built on the land got by him and then 
A sued to eject him — Held that A could not 
get back the land without making compensation 
to B.) 

(’02) 26 Bom 271 (277) (DB). 

(’91) 15 Bom 71 (73) (DB). (Tenant building on 
land —No proof that he built in the hope or 
encouragement by landlord of an extended term 
or an allowance for expenditure — No estoppel.) 

24. 1931 P C 79 (,82) L AIR V 18] : 58 Cal 1235 : 


58 Ind App 91. 

25. Sec 1947 Cal 353 (356) [A I R V 34 C 105] 
(DB) .Oral agreement between S and B in 1933 
for grant of permanent lease of land by S to B 
at certain monthly rent—In anticipation of 
execution of lease B let into possession — B 
erecting substantial structures .with knowledge 
and approval of S—No lease executed - In 1940 
S suing for ejectment — Held S. 33 A was not 
applicable — Suit was governed by P C decision 
in, AIR 1931 PC 79.) 

1944 Pat 30 (33) [AIR V 31] : 22 Pat 554 
(DBk (Permanent settlement not created by 
registered instrument is void under S. 107 and 
tenancy deemed under S. 106 to be one from 
month to month — Permanent tenancy cannot 
be created by estoppel without a registered 
instrument.) 


26. 1960 Pat 344 (353) [AIR V 47 C 122] : 39 
Pat 140 (FB). (Lessee under invalid lease paying 
ren t —Creation cf relationship of landlord and 
tenant —Improvements made by lessee — Evic¬ 
tion — Pie is not entitled to compensation — No 
estoppel held applied Lessee can remo\c stiuc- 


ture. 19 Pat L T 791 : AIR 1938 Pat 435, Over¬ 
ruled.) 

1967 Mad 257 (259) [A I R V 54 C 82] : 79 
Mad L W 637 : (1967) 1 Mad L J 93. (Lease of 
land on yearly rent for erecting temple, develop¬ 
ing a garden, planting cocoanut trees and con¬ 
ducting worship in temple— Lessor having right 
to require lessee to surrender possession with 
temple etc., on breach of condition — Lease un¬ 
registered—Lessee on being evicted by lessor for 
such breach of condition is not entitled to any 
compensation.) 

(’62) ILR (1962) Mys 250 (252). 

1951 Pat 600 (602) [AIR V 38 C 1 68 ] (DB). 

1947-Cal 353 (357, 364) [AIR V 34 C 105; (DBL 
(Oral agreement between S and B in 1933 for 
grant of permanent lease of land by S to B at 
monthly rent — In anticipation of execution of 
lease, B let into possession — B erecting sub¬ 
stantial structures with knowledge and en¬ 
couragement of S—No permanent lease executed 
—Suit by S for ejectment in 1940 when B’s 
right to get specific performance was barred by 
limitation—B held not entitled to compensation 
for structures erected but was entitled to remove 
the materials under 8. 108 (h), T. I\ Act.) 

1944 Pat 30 (35) [AIR V 31] : 22 Pat 554 (DB). 

('Where the Act contains a specific provision, as, 
for instance, with regard to things attached to 
the earth, the provisions of the Act must apply 
and there is no room for the application of 
equitable principles — Application of S. 51 bv 
analogy in the case of lessor and lessee was not 
permissible — 27 Cal 570, Rcl. on.) 

[See also 1957 Pat 331 (333) [AIR V 44 C 105] 
(DB). (Monthly tenant building structure on 
land under belief that he is permanent tenant— 
On ejectment, his rights are governed by S. 108 
(h) and not by S. 51 — Equitable principles 
not allowed to defeat statute, g 

Section 51 — Note 23 

1. 1920 Sind 31 (32) [AIR V 7] : 14 Sind L R 1*2 

(DB;. % , 

[See also (’06) 2 Nag L R 34 (10). (Owner need 

not under this section, be aware of his rights, 

as is necessary in the case cf acquiescence.)] 
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perty under a defective title. There is no question, under this section, of any estoppel 
against the owner of the property by reason of any conduct of his.(2) As has been seen 
already, the section rests on the principle that if the conduct of the transferee has been 
bona fide, the owner will not be allowed to enrich himself at the transferee’s expense 
and will consequently have to compensate him for the improvements.(3) The owner’s 
right to his property is in no way affected and the claim for compensation for improve¬ 
ments is no answer to the ejectment itself of the transferee. 


The doctrine of acquiescence, on the other hand, is a phase of the doctrine of 
estoppel and has reference only to the conduct of the owner under particular circum¬ 
stances. The effect of acquiescence is to affect the right of the owner to his property 
in whole or in part according to the nature of the right violated by the wrongdoer and 
acquiesced in by the owner. Thus, these effects may be stated as follows : 

(1) If the wrongdoer acted on the belief that he was the owner of the pro¬ 

perty and this was acquiesced in by the true owner, the latter cannot 
subsequently be allowed to assert, as against the wrongdoer that, he is 
the true owner. In other words, the true owner would lose his pro¬ 
perty.^) 

(2) If the wrongdoer acted on the belief that the true owner gave him a 

licence to do the act and intended to allow him to enjoy the fruits of 
his expenditure in building on the land, and this was acquiesced in by 
the true owner, the latter cannot subsequently claim any lelief incon¬ 
sistent with the assumption that a licence had been granted.(4a) Inasmuch 
as a licensee cannot be ejected without payment of compensation, the 
true owner must, if he wishes to eject the wrongdoer, pay him com. 
pensation for the structures erected by him.(5) 

(3) If the wrongdoer has acted in the belief that ho was entitled under a 

‘pot-tali’ from the plaintiff to build houses on the land and the land¬ 
lord has acquiesced in it, he cannot thereafter sue to have the houses 
removed .(G) 


(4) If the wrongdoer, being a tenant, has acted in the belief that he is a 
permanent tenant and this'has been acquiesced in by the landlord, the 
latter cannot sue to evict the tenant on the ground that he is not a 
permanent tenant.(7) 


1929 All. 12(11) [AIR V 16]: 51 All 454(DB). 

3. See Note 1. 

4. 1929 Oudli 292 (293) [AIR V 16]. 

1925 Oudli 258 (260) [A I K V 12] : 28 Oudh Cas 

114. 

1920 Lab 176 (178) fAIR V 7] : 56 Ind Cas 874. 

(’05) 27 All 338 (341) (DID. (Per Aikman J.) 

4a. (’81) 1881 All W N 97 (97) (I)B). 

5. 1931 Nag 158 (159) [AIR V 18] : 27 Nag 
L R 183. 

1921 Nag 167 (168) [AIR V 8]. 

[.See also 1934 Oudli 178 (179) [A I R V 2l] : 9 
Luck 538. (Wrongdoer constructing road in 
belief that he had possession from the owners 
—Acquiescence by owners—Latter cannot sue 
for possession.)] 

1927 All 544 (545) [AIR V 14]. (Prohibition 
against erecting a new building — Such clause 


does not preclude the alteration of a kacbcha 
bouse into a pakka one.) 

1916 All 315 (315, 316) [AIR V 3]. 

*(’05) 29 Bom 580 (607, 611) (DB). 

(’76) 25 Suth W R 211 (212) (DB). 

[See also (’04) 1904 All W N 70 (70). (Person 
building on land after obtaining permission 
from Municipality to whom, he believed, the 
land belonged — Acquiescence by owner — 
Person cannot be compelled to remove the 
building.) 

(’28) 112 Ind Cas 609 (610) (All). (Transfer of 
a house by tenant— Erection of pucca house by 
transferee — Acquiescence by manager of zam- 
indar amounts to acquiescence by zamindar.)] 

*7.*1925 V C 146 (l 19) [AIR V 12] : 52 Ind App 
178 : 4 Pat 707. 

11929 Cul 101 (104, 107) [AIR V 16]: 55 Cal 1090 
(DB). 


4. T. P. 45. 




706 [ S 51 N 23 Pt 8 1 


IMPROVEMENTS BY HOLDERS UNDER DEFECTIVE TITLES 


(5) If the wrongdoer, has acted in the belief that he is a tenant and this* 
has been acquiesced in by the owner, the latter cannot evict the wrong¬ 
doer as a trespasser.(8) The wrongdoer can be evicted only after the 
termination of the lease and he can, under S. 108 remove the materials 
of any construction which he had erected on the land. 

In certain cases,(9) where a tenant or other person holding an interest in land 
made certain improvements on the land believing himself to be entitled to a higher 
interest, or believing that he would be granted a certain interest in the land by the 
owner, and the owner acquiesced in it, it has been held that if the owner wished to 
eject the person from the land, he should compensate him for the improvements. 

The decisions discussed above require reconsideration in view of the Privy 
Council decision in Ariff v. Jadunath Afajumdarf 10) 

(See Note 22). 


24. No acquiescence after an act is done.—As has been seen already, the 
doctrine of acquiescence applies only to the conduct of the owner of a right while a 
violation of such right is in progress. Where without the knowledge of the owner a 
right has been violated, the right of the owner to sue in respect of such violation is 
not affected by his subsequent conduct. 

As Thesiger, L. J., observed in De Bussclie v. Alt{ 1) : 

“When ouce the act is completed, without any knowledge or assent upon the part of the 
person whose right is infringed, the matter is to be determined on very different legal consi¬ 
derations. A right of action has then vested in him, which, at all events as a general rule, 
cannot be divested without accord and satisfaction, or a release under seal. Mere submission to 
the injury for any time short of the period limited by statute for the enforcement of the right 
of action cannot take away such right, although under the name of laches it may afford a 
ground for refusing relief under some particular circumstances; and it is clear that even an 
express promise by the person injured, that he would not take any legal proceedings to redress 
the injury done to him, could not by itself constitute a bar to such proceedings, for the promise 
would be without consideration, and therefore not binding.”(2) 


25. Owner, if can be made to pay compensation in the absence of 
acquiescence.—According to the English law rule, stated in Bamsden v. Dyson( l) 
the possessor of the legal right is entitled, in the absence of acquiescence on his part, 
to claim possession of the property from the WTongdoer with all the improvements 
effected by him. As has teen stated in Note 22, this rule has been followed in this 
country only subject to the exception that the wrongdoer is allowed to remove the 
materials of any construction -which he may have erected on the land. As a general 
rule the wrongdoer cannot claim any compensation for the improvements made by 
him.(2) But if he has acted bona fide believing that he has a right to build or improve 


8 . (1748) 26 E K 1198:3 Atk 692, Stiles v. 

Cowdcr. 

9 . 1933 Cal 612 (613, 614) [AIR V 20]. 

(’97) 21 Bom 749 (754) (DB). 

(’89) 12 Mad 320 (323) (DB). 

10. 1931 P C 79 (82) [AIR V 18] : 58 Cal 1235: 
58 Ind App 91. 

Section 51 — Note 24 

1. (1878) 47 L J Ch 381 (389) : 8 Ch D 286. 

2. See also 1942 Nag 59 (60) [A I R V 29] : 1LR 
(1942) Nag 232. (27 Bom 515 at p. 532, Foil.) 
1927 Nag 180 (183) [AIR V 14]. 


1925 Oudh 258 (260) [AIR V 12] : 28 Oudh Ca3 
114. 

Section 51 — Note 25 


1. (1865) 1 H L 129 (170, 171) : 149 R R 543. 

2. 1918 Mad 419 (419) [AIR V 5] (SB). 

1916 Mad 220 (221, 222) [AIR V 3] : 38 Mad 710 


(FB). 

939 Mad 247 (''50) [AIR V 26]. 

935 Bom 219 (221, 222) [AIR V 22] (DB). 

935 Cal 541 (544) [AIR V 22] : 62 Cal 492. 

923 All 11 (11) [AIR V 10]. 

920 Pat 109 (110) [AIR V 7]. 

916 L B 81 (83) i AIR V 3] : 8 L B R 433 (DB). 
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the land, there arises an equity in his favour which will entitle him to claim compensa¬ 
tion for the improvements though there has been no acquiescence on the part of the 
true owner.(3) This will be on the principle on which this section is based namely 
that a man cannot enrich himself at the expense of another. 


52. During the afpendency] in any Court having authority b[cr w ithin 
Transfer of property the limits of India excluding the State of Jammu and 
pending suit relating Kashmir) or established beyond such limits] by d[the 
theret0 - Central Government e[* * *]|, of f [any] suit or proceed¬ 

ing g[which is not collusive and) in which any right to immoveable 
property is directly and specifically in question, the property cannot be trans¬ 
ferred or otherwise dealt with by any party to the suit or proceeding so as to 
affect the rights of any other party thereto under any decree or order which 
may be made therein, except under the authority of the Court and on such 
.terms as it may impose. 

s( Explanation. —For the purposes of this section, the pendency of a suit 
or proceeding shall be deemed to commence from the date of the presenta¬ 
tion of the plaint or the institution of the proceeding in a Court of competent 
jurisdiction, and to continue until the suit or proceeding has been disposed 
of by a final decree or order, and complete satisfaction or discharge of such 
decree or order has been obtained, or has become unobtainable by reason of 

the expiration of any period of limitation prescribed for the execution thereof 
by any law for the time being in force.] 

a. Substituted for “active prosecution” by the Transfer of Property (Amendment) Act 1 qqq / vv 

of 1929), S. 14. lAA 

b. Substituted for “in the Provinces or established beyond the limits of the Prrrr in 

A.L.O., 1950 [26-1-1950]. by 

c. Substituted for “within the limits of Part A State and Part C States” bv the Part B St t 

(Laws) Act, 1951 (III of 1951), S. 3 and Schedule [1-4-1951]. * 8 

d. Substituted for “the Governor-General in Council” by A. O., 1937 [ 1 - 4 - 1937 ] 

e. The words “or the Crown Representative” were omitttd by A. C. A. 0., 1948 [23-3-1948] 

f. Substituted for “a contentious” by Act XX of 1929, S. 14. 

g. Inserted ibid. 

1915 Lab 235 (236) [AIR V 2] (DB). 

(’06) 2 Nag L R 4 (5, 7). 

(’01) 5 Cal W N 846 (858) (DB). 

(’89) 12 Mad 320u (324n, 325r?) (DB). 

(’02) 6 Cal W N 134 (140) (DB). 

(’98) 22 Bom 1 (16). (17 Bom 736 and 18 Bom 
66 referred to.) 

(’66) 1866 Pun Re No. 48, p. 65 (66). 

(1900) 27 Cal 570 (586) (DB). 

(’03) 27 Mad 211 (222) (DB). 

(’96) 20 Bom 1 (6, 7) (DB). 

(’94) 16 All 328 (332). 

(’87) 10 Mad 112 (114) (DB). (Case before T. P. 

Act—Decided on principle of Hindu law.) 

( 10) 37 Mad 1 (13) (DB). 

3 . 1926 Mad 314 (316) [AIR V 13]. 


Bom 87 (87, 88) [AIR V 7] : 44 Bom 950 
(Dll). (Compensation was granted on tho 
special equity arising from the facts of tho 
particular case.) 

1916 Lah 239 (244) [AIR V 3] (DB'. (Do ) 

(’78) 3 Cal L R 194 (196). 1 ' 

1915 Lah 305 (306) [AIR V 2]. 

1914 Mad 84 (85) [AIR V i] (I)B) 

(’02) 29 Cal 871 (884) (DB). (No bona fide belief 
proved—Compensation was not awarded ) 

[See also 1949 All 757 (761) [AIR V 36 C 2827 • 
ILR (1950) All 606. (Bona Side improvement 

by trespasser Entitled to enjoy usufruct of 

trees or improvement — Owner may claim 

compensation for use and occupation of land 

but not price of .fruit or compensation for 
improvement.)] 
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State Amendments 

GUJARAT 

In its application to the State of Gujarat, the amendments made in section 52 are the same a3 
those of Maharashtra. 

MAHARASHTRA 

In its application to the pre-Reorganisation State of Bombay— 

(1) the Transfer of Property and the Indian Registration (Bombay Amendment) Act, 1939 
(Bom. XIV of 1939) shall apply to notices in respect of suits or proceedings which relate 
to immovable properties situate wholly or partly in the [Greater Bombay]® with effect 
from such date as may be directed by the State Government in this behalf by notifica¬ 
tion in the Official Gazette : 

Provided that the State Government may by similar notification direct that the 
provisions of the said Act shall apply to such notices relating to immovable properties 
situate wholly or partly in such other area as may be specified in the said notification. 

a. Substituted for “City of Bombay” by Bom. Act XVII of 1945, S. 9 and Sch. E read 
with Bom. Act LVII of 1956, S. 3. 

(2) section 52 shall be renumbered as sub-section (1) of that section, and 

(i) in sub-section (1) so renumbered after the word “question”, the words and figures “if 
a notice of the pendency of such suit or proceeding is registered Under section 18 of 
the Indian Registration Act, 1908”, and after the word “property” where it occurs 
for the second time the word “after the notice is so registered,” shall be inserted ; and 

(ii) after the said sub-section (1) so renumbered the following shall be inserted , 
namely :— . 

“(2) Every notice of pendency of a suit or a proceeding referred to in sub-sec¬ 
tion (1) shall contain the following particulars, namely : — 

(a) the name and address of the owner of immoveable property or other person 
whose right to the immoveable property is in question ; 

(b) the description of the immoveable property the right to which is in question: 

(c) the Court in which the suit or proceeding is pending ; 

(d) the nature and title of the suit or proceeding ; 

(e) the date on which the suit or proceeding was instituted.” 

— Bom. Act XIV of 1939, Ss. 2 and 3 [15-6-1939]. 

(3) “The provisions of the Transfer of Property and the Indian Registration (Bombay 
Amendment) Act, 1939 (Bom. XIV of 1939) which amend the Transfer of Property Act, 
1882, in its application to the pre-Reorganisation State of Bombay are hereby extended 
to, and shall be in force in that part of the State of Bombay to which they did not 
extend immediately before the commencement of this Act [namely, the Transfer of 
Property (Bombay Provision for Uniformity and Amendment) Act, 1959]; and the 
Transfer of Property Act, 1882 shall, from the commencement of this Act, be deemed to 

be amended accordingly also in that part of the State.” 

— Bom. Act LVII of 1959, S. 3 [14-10-1959]. 

(4) The provisions of Bom. Act 14 of 1939 were extended to Shabada, Nandurbar and Taloda 
Talukas of West Kliandesh District and Dohal Taluka and Jlmlod Mahal of Panch Mahal 
District (now in Gujarat) by the Bombay Extension of Laws to Non-scheduled (partially 
excluded) Areas Act 1954 (LXVIII of 1954), S. 2 (1) [15-11-1954]. 


Synopsis 


1. Scope of the section. 

2. Applicability of section. 

3. This section and S. 51. 

4. This section and res judicata. 

5. This section and Government grants. 

6. This section and S. 41. See Note 16 

on Section 41. 

6a. This section and S. 100. 

7 . Rights existing before suit not affected. 


8. ‘'During the pendency.” 

8a. “Suit or proceeding.” See Note 12. 

9. Proceeding must be pending before a 
Court. 

10. Pendency of suit when commences. 

11. Pendency of suit, how long continues. 

12. Pendency of proceeding when com¬ 
mences and how long it continues. 

13. “Which is not collusive.” 
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14 . Right to immovable property must be 
directly and specifically in question. 

15. Applicability of doctrine of lis pendens 

to movable property. 

16. Only propeity in litigation cannot be 

transferred. 

17. Administration suit. 

18. Mortgage suits. 

19. Partition suits. 

20. Suits for maintenance. 

21. Pre-emption suit. 

22. Suit for establishing will. 

23. Suit for cancellation of trust deed. 

24. Suit for specific performance of contract* 

25. Winding up proceedings. 

26. Suits for declaration of title. 

27. “Transferred or otherwise dealt with.” 

28. Transfer executed before suit. 

29. Transfer executed before but registered 

after suit. 

30. Transfers by operation of law. 


31. Transfer By or in execution of decree 
or order. 

32. Compulsory sales for recovery of 

Government dues. 

33. Sale under S. 88 of the Criminal Pro¬ 
cedure Code. 

34. Transfer by permission of Court. 

35. “So as to affect the rights of.” 

36. “Any party.” 

37. “Any other party”—Co-defendants. 

38. “Any decree or order.” 

39. Lease pendente lite. 

40. Transferee pending suit is representative 

of transferor — Party within S. 47, Civil 
Procedure Code. 

41. Injunction on party to suit not to 

transfer. 

42. Subsequent reversal or modification of 

decree or order, how far affects sale in 
execution of such decree, or the assign¬ 
ment of such decree. 

43. Registration of lis pendens. 


1. Scope of the section. — This section is an expression of the principle of 
the maxim pendente Hie nihil innovetur (pending a litigation nothing new should be 
introduced)(l) and provides that pendente lite , neither party to the litigation, in 
which any right to immovable property is in question, can alienate or otherwise deal 
with such property so as to affect his opponent.(2) It is intended to protect the parties 
to a litigation against alienations by their opponent during the pendency of the suit.(8) 
The law of lis pendens is an extension of the law of res judicata and makes the 
adjudication in the suit binding on alienees from parties pending suit, just as much as 
the law of res judicata makes the adjudication binding on the parties themselves and 
on alienees from them after the decree.(4) 

The doctrine of lis pendens has been recognized in England from very ancient 
tii?ies.(5) But the theory on which it was rested was not clearly settled until the 
decision in Bellamy v. Sabine(Q) in 1857. 

In Worsley v. The Earl of Sc arbor ouqh[l) decided in 1746 the Lord 


Section 52 

1. 193*2 P C 57 (60) [AIR V 19]: 59 Ind App 138: 

54 All 189. 

1965 Punj 415 (420) [A I R V 52 C 133] : I L R 
(1965) 2 Punj 97 (FB). 

(’59) 38 Pat 389 (421, 422) (DB). 

1957 Pat 729 (730, 731) [A I R V 44 C 218] : 

36 Pat 1139 (DB). 

1943 Cal 227 (230) [AIR V 30] (DB). 

1939 Bom 403 (404) [AIR V 28]. (Doctrine 
applies to a suit for maintenance by a Hindu 
widow claiming a charge on specific property 
and if a decree creating a charge is passed.) 

2 . 1965 Punj 415 (420) [AIR V 52 C 133] : ILR 
(1965) 2 Punj 97 (FB). 

1957 Pat 729 (731) [AIR V 44 C 218] : 36 Pat 
1149 (DBh 

1957 Pat 408 (413) [AIR V 44 C 122] (DB). 

(’50) 1950 Trav-Co L R 23 (29) (DB). 

(’26) 98 Ind Cas 1039 (1042) (DB) (Oudh). 


— Note 1 

3 . 1918 Mad 578 (579) [AIRY 5]: 41 Mad 458 
(SB). 

1959 Punj 490 (490) [AIR V 46 C 150]. 

1957 Pat 729 (731) [A I R V 44 C 218] : 36 Pat 
1139 (DB). 

1915 Cal 536 (538) [AIR V 2] (DB). 

4 . 1918 Mad 578 (580) [AIR V 5] : 41 Mad 458 
(SB). (Section applies to auction sale as well.) 

1959 Punj 490 (496) [AIR V 46 C 150]. 

1957 Pat 729 (731) [A I R V 44 C 218] : 36 Pat 
1139 (DB). 

5 . (1687) 23 E R 585 (585) : 1 Vein 459, Self v. 

• Madox. 

(1728) 24 E R 825 (825) : 2 P Wine 482, Sorrell 
v. Carpenter. 

(1832 ) 58 E R 329 (335) : 5 Sim 247, Landon v. 
Morris. 

S.*(1857) 44 E R 842 : 26 L J Ch 796. 

7. (1746) 26 E R 1025 (1026) : 3 Atk 392. 
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Chancellor rested the doctrine on ‘implied notice’ to the purchaser of the pending 
litigation. He observed as follows : pending 

t' or w‘if * rr?°~ oi *■?* * ^ •» » 

peoples’ purchasing a right under litigation, and then in contest/’! 8 ” ^ W ° U ' d anSS ^ 

th« In I""- BiSk0P ° f W ! nchester v ’ Paine ^ decided in 1805 Sir William Grant rested 
follows °° SOTe c “ ve " i ““ “ d »«* «» *»r implied notice. He observed „ 

.beTbe'S, ttZil *‘f ■»/**<« “» »•> be, 

against the person, from whom he derives title The litieatin/ 6 ' decrec ’ that may be made 

necessity of taking any notice of a title so ac uired A n th 8 £r ° m the 

Otherwise, suits would be indeterminable or ThS' won d beThe “ “ ^ ^ 

the pleasure of one party, at what period the suit should be deterX" ^ * “ 

times operate with hardship upon those, who purchase mthl T . V ma - v S ° me ' 

!te oimtTom’’° S itS ad0Pt ‘° D; a “ d a m0,tgaSe ' tak ^ Hte, canirbe tempted from 

Lord cL b „ 9 cX°(L„ri “J™“hfoW-o^ V - Sab,nem *** in 1857 ' Ths 

«. £n:zir l r i b, °° eb ,b * 

affects him not because it amounts to notice, butbecausethe law d’nJ T' if U f.°P eratlon - , l£ 
! 0 pp^te 0 pa 0 rty’’’ P<inding ‘ be litigati ° n ’ ri S bt * *° ‘he property in dispute, so .Tto'SdK 

Where a litigation is pending between a Plaintiff and a Defendant as to the ricbt tn a 

3'." 11 ” U,J bs “‘*i“J ibat lb, ioild" 

e£fecl tb “ ™ 

The language of the Court in these eases, as well as in Worselv v Tlu> Fnrl nf Smrhn 

ZtslS'St is not the f? pendens is im P )ied notice to allthew OT ld!l 

confess, I think that is not a perfectly correct mode of stating the doctrine What ou»ht to be 

said is, that pendente hie, neither party to the litigation can alienate the property in dispute 

so as to affect Ins opponent. The doctrine is not peculiar to Courts of Equity.” * P 

r T “ rne , r ’ L ’ J ’: ,n th ® same case observed that the doctrine rested not on any 
peculiar tenets as to implied or constructive notice but 

brou^hlfto a^!iccp«f d W°" ‘l’** •* *° Uld . be plainl y in, P ossible ‘ ba t any action or suit could be 
brought successful termination if alienations pendente lite were permitted to prevail.” 

bee also the undermentioned cases(12) arising in this country following the 


8 . See a so (1862-63) 1 Hyde 160 (168). 

(1871) 15 Suth W R 372 (374). (If a purchase is 
made ot property m litigation while such litiga¬ 
tion is actually going.on, the purchaser °is 
affected in the same manner as if he had notice 
of the dispute, though in point of fact he had 
no express notice or actual knowledge of the 
circumstances.) 

9 . (1805) 32 E R 1062 (1063, 1064) : 8 R R 
131. 

10. (1857) 1 De G & J 566 (578) : 44 E R 842 
(847, 848). 

1 1. (1746) 26 E R 1025 (1026) : 3 Atk 392. 


12. (’07) 29 All 339 (345) : 10 Oudh Cas 314 : 
34 Ind App 102 (PC). 

1920 Mad 391 (392) t [A I R V 7] : 43 Mad 37 
(SB). 

1946 Lah 142 (144) AIR V 33 C 31] : ILR (1946) 
Lah 467 (FB). (Transferee pendente lite is 
affected though he took the transfer without 
notice of the lis.) 

(’05) 29 Bom 435 (44?) (FB). 

(’80) 6 Bom 168 (173) (FB). 

1966 Madh Pra 318 (323) [AIR V 53 C 80]. 

(’66) ILR (1966) 1 Mad 538 (547). 

1962 Ker 309 (312) [A I R V 49 C 87] : I L R 
(1962) 2 Ker 55. 
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same view. The doctrine of l is pendens as applied in England was applied in thi3 
country even before the enactment of this Act.(lB) This section is merely a legislative 
enactment of the doctrine so applied.(l4) The right created by this section is a ‘statu¬ 
tory right’ and the mere fact that a person has made certain admissions against his 
interest would not deprive him of the right which the statute gives him. If, however, a 
person makes certain false statements which mislead the transferee, he will not be 
allowed by the Courts to take advantage of his own fraud.(15) 

The scope of the section was described by Pal, J., of the Calcutta High Court in 
the undermentioned case(lG) as follows: 

“The requirements of the section are: (1) the pendency of a suit, (2) non-collusive character 
of the suit, (3) any right to immovable property being in question in that suit, (a) being in 
question directly and specifically, (4) the other party (other than the party making the transfer 
pendente lite) having some right under the decree in that suit. The consequence of the 
doctrine is that the transaction pendente lite shall not be allowed to affect the right under the 
decree.” 


19G2 Madh Pra 34 (35) [AIR V 49 C 16] : I L R 
(1960) Madh Pra 797 (DR). 

1965 Punj 415 (420) [A I It V 52 C 133] : I L R 
(1965) 2 Punj 97 (FB). 

1959 Bom 475 (4/7) [A I R V 46 C 141] : I L R 
(1959) Bom 94. (Notice of suit to transferee not 
essential.) 

1957 Pat 729 (731) [AIR V 44 C 218] : 36 Pat 
1139 IDB). 

1954 Sau 82 (84) [AIR V 41 C 35]. 

(’50) 55 Mys II C R 174 (178) (DB). 

1949 Bom 367 (371) [AIR V 36 C 96]: ILR (1949) 
Bom 480 (DB). 

1943 Cal 227 (230) [AIR V 30] (DB). 

1937 Bom 244 (251) [AIR V 24] (DB). (Doctrine 
is not based upon notice, but upon expediency.) 
1934 Mad 585 (587) [AIR V 2)]. 

1932 Pat 270 (271) [AIR V 19]: 11 Pat 415 (DB). 

(Transfer was held good as it was made prior to 
the person’s being impleaded in a property suit.) 
1931 Bom 539 (542) [AIR V 18]. 

1930 Cal 539 (543) [AIR V 17] (DB). 

1929 All 943 (945) [AIR V 16] : 52 All 139 (DB). 
(Subsequent mortgagee paying off prior incum¬ 
brance is entitled to claim charge — Doctrine 
does not apply to such a case—Obiter.) 

1929 All 601 (602) [AIR V 16]. 

1928 Bom 65 (66) [AIR V 15]: 52 Bom 208 (DB). 
1927 Bom 93 (95) [AIR V 14] : 51 Bom 37 (DB). 
(Per Fawcett J.) 

1925 Cal 239 (244) [AIR V 12] (DB). 

1922 Pat 394 (395) 1 Pat 5 (DB). (It is doubtful 
us to whether the doctrine applies to movable 
property.) 

(TH' 16 Oudh Cas 148 (152) (DB). 

(TO) 13 Oudh Cas 98 (102) (DB). 

(’07> 29 All 76 (81). 

(’07) 9 Bom L R 1173 (1177) (DB). (Effect of the 
doctrine is not to annul the conveyance but to 
render it subservient to the rights of the parties 
to the litigation.) 

(’06) 1906 Pun Re No. 7, p. 17 (19). (Litigating 
parties are exempted from taking notice of a 
title acquired during the litigation.) 

(’03) 27 Bom 266 (268, 269) (DB). (Rule applies 
to court-sales.) 


(’01) 28 Cal 23 (27) (DB). 

(1900) 23 All 60 (62) (DB). 

(’91) 13 All 371 (373)*(DB). 

(’89) 12 Mad 439 (441, 442) (DB). 

1889 All W N 91 (92) (DB). 

(’88) 1 C P L R 19 (22). (Where the period of 
appeal was only one month, and the appeal was 
duly filed; held that there was all along active 
prosecution of the suit within the meaning of 
the section.) 

(’86)9 Mad 92 (96)(DB). 

(’82) 8 Cal 690 (698) (DB). 

(’77) 1877 Bom P J 81 (DBA 
(’74-75) 7 Mad HCR 104 (111) (DB). 

(’74) 22 Suth W R 547 (547) (DB). 

(’74) 21 Suth W R 349 (351) (DB). 

(’74) 11 Bom HCR 24 (28, 29) (DB). 

(’74) 11 Bom H C R 64 (66, 671 
(’72-73) 6 Mad H C R 75 (80) (DB). 

(’72-73) 6 Mad H C R 234 (238) (DB). 

[.Sac also 1924 Bom 467 (468) [A I R V 111 
(DB).] 

See also Note 6a. 

1 3 . (’80) 6 Bom 168 (172) (FB). 

(’80) 2 All 826 (827) (DB). 

(’78) 4 Cal 789 (792) (DB). 

(’74) 21 Suth W R 349 (351) (DB). 

(’74) 22 Suth W R 547 (5 47) t DB). 

(’74) 1874 Bom P J 189 (DB). 

(’74) 11 Bom II C R 139 (143) (DB). 

(’74)11 Bom H C R 24 (30) (DB). 

(’74) 11 Bom H C R 64 (66, 67). 

(’74-75) 7 Mad HCR 610 (611) (DB). (The 
doctrine of lis pendens does not depend upon 
notice.) 

(’73) 10 Suth W R 469 (473) (DB). 

(’73) 20 Suth W R 204 (205) (DB). 

(’71) 8 Bom HCR (AC) 55 (61) (DB). 

(’72-73) 6 Mad HCR 75 (80) (DB). 

(’67) 7 Suth W R 225 (226) (DB). 

(1862-63) 1 Hyde 160 (167). 

14. 1959 Andh Pra 280 (285) [AIR V 46 C 85] 
(DB). 

1931 Oudh 63 (64) [AIR V 18] (DB). 

15. (’40) 44 Cal W N 783 (786). 

1 6. 1943 Cal 227 (230) [AIR V 30] (DB). 
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See also the undermentioned cases to the same effeefc.(l6a) 

The broad purpose of this section is to maintain the status quo unaffected b r 

e act of any party to the litigation pending its determination. The applicability of' 

section cannot depend on the matters of proof or the strength or weakness of'the 

case on one side or the other in bona fide proceedings. To apply any such test is to 
misconceive the object of the enactment.(17) 

• , - ,[ ’ he lilllitllt ‘ on imposed by this section on the right to dispose of property which 

India (IS)™* 11 * 61 ' ° f lltlgat ' 0n 13 DOt vi0lative of Arts ‘ 19 and 81 of the Constitution of 


2. Applicability of section. - The Act does not apply to the Punjab. This 
section does not therefore ,n terms apply to it. But the section is only an enactment of 
a general principle of law and therefore the general principles underlying the section 
haxe been applied m the Punjab.(l) See also the undermentioned cases.(2) The prin- 
ciple ot this section applies to agricultural leases also.(3) 

Ihe ettect of S. 30 (2) of the Bengal Money-lenders Act (10 of 1940) is to 
preclude the doctrine of lis pendens from applying in so far as it concerns restoration 
ot possession of properties sold by the decree-holder pendente lite.(i ) 


v ■ / Mi ThiS SeCti ° n and SeCtion 5L “ In Velusamy Naicker v. BommacKi 
Naicker(l) ,t was observed by the High Court of Madras that a party to a pending 

litigation is not entitled to claim any compensation for improvements made by him 

pendente lite with full knowledge of the risk he runs in doing so. In Moti Chand v. 

v. British India Corporation Ltd.{2) where the transferee pendente lite made im 

provements pending litigation, it was held by the Allahabad High Court that such 

transferee had no right to claim any compensation from the decree.holder who ousted 

him under the decree. The view was rested on the principle enunciated by that Court 

in Shafiq v Sammllaf 3) where it was observed that S. 52 was a special section and 

b. 41 a general provision and, in the case of a conflict between the two, the special 

section must prevail over the general. The Kerala High Court has held that S. 51 is 
controlled by this section.(4) 


16a. 196*2 Madh Pra 34 (35) [AIR V 49 C 16' : 
ILR (i960) Madh Pra 797. 

1957 Pat 729 (731) [AIR V 44 C 218] : 36 Pat 
1139 (DJ3). 

17. 1948 P C 147 (149) [AIR V 35 C 39] : 75 
Ind App 165 : I L R (1949) 1 Cal 234. (Where a 
suit ends in a compromise decree, if the section 
otherwise applies to the case its applicability 
will not be affected by the fact that the suit was 
based on an instrument which required registra¬ 
tion but which was not registered — AIR 1943 
Cal 227, Confirmed.) 

1957 Pat 729 (731) [AIR V 44 C 218’ : 36 Pat 
1139 (DR). 

18. 1967 Raj L W 231 (236). 

Section 52 — Note 2 

1. 1930 Lah 356 (357) [AIR V 17] : 11 Lab 25S 
(FB). 

(’03) 1903 Pun Re No. 80 p. 345 (349) (FB). 

(’26) 96 Ind Cas 450 (451) (Lah). 

2 . 1956 Trav-Co 147 (151) [AIR V 43 C bo • 
ILR (1955) Trav-Co 823 (FB). (Though T. P. 


Act was not on the statute book of Travancore 
the rules of S. 52 were being enforced bv the 
Courts in that area.) 

1951 Trav-Co 187 (188) [AIR V 38 C 73] (DB). 
(Principles underlying S. 52 apply in Travan- 
core-Cochin, though Act does not.) 

(’51) ILR (1951 bTrav-Co 570 (574):{DB). (Though 
the Transfer of Property Act is not law in 
Travancore its principles have invariably been 
adopted by Courts in that State when questions 
covered by its provisions came up for decision.)- 
1942 Pesh 43 (45) [AIR V 29]. 

3. (’55) ILR (1955) Madh B 416 (420). 

1949 All 257 (260) [AIR V 36 C 101]: ILR (1949) 
All 449. 

4. (’53) ILR (1953) 1 Cal 101 (104). 

Section 52 — Note 3 

1. (’13) 21 Ind Cas 219 (221) (DB) (Mad). 

2. 1932 All 210 (214) [AIR V 19] (DB). 

3. 1929 All 943 (945) [AIR V 16] : 52 All 139^' 
(DB). 

4. (’58) 1958 Ker L T 557 (558\ 
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4. This section and res judicata. —As seen in note 1, the law of lis pendens is 
an extension of the law of res judicata and makes the adjudication in the suits binding 
on alienees from parties pending suit. This section however cannot prevail against the 
rule of res judicata. "When there is an apparent conflict between the rule of lis pendens 
and the bar of res judicata the latter will prevail.(la) 

X mortgaged certain property to A on 29th June 1909. A filed a suit on the 
mortgage in 1920 and obtained a decree in 1922, and on 7th November of that year 
purchased the property in execution of his decree. Meanwhile, on 28th October 1920, 
X mortgaged the property to B. B sued on 17th July 1921 on his mortgage making 
A a party to the suit. Nothing was alleged in derogation of A’s right to priority under 
his mortgage. B -obtained a decree in 1921 and purchased the property in execution 
of his decree in 1926. The question was, as between A and B, who had the better title. 
It -was held that although the mortgage in favour of B was made pending AN mortgage 
suit and was therefore vitiated by lis pendens , nevertheless, if A was bound to have 
raised a plea as to his priority rights, and did not raise it, the rule of res judicata 
would prevailed over the rule of lis pendens, but in view of the fact that A's priority 
right -was not questioned in B's suit, it was held that he was not bound to have the 
plea, that the rule of res judicata did not apply, and that therefore A ^yas entitled 
to the property in priority to B.( 1) 

5. This section and Government grants. — A ‘‘Government grant 1 ’ within 
the meaning of the Government Grants Act, 1895, is not governed by any of the 
provisions of this Act and is consequently not governed by this section also. But every 
transfer made by a Government officer is not necessarily a ‘‘Government grant” within 
the meaning of that Act. A lease granted by a Government Officer in charge of a ‘khas 
mahal' is not a ‘‘Government grant” and consequently if such lease is made pending a 
a suit in respect of such property, the doctrine of lis pendens would apply to 
such lease.(1) 

6. This section and Section 41.—See Note 16 on Section 41. 

6a. This section and section 100. _ Where in a suit for maintenance the 
plaintiff seeks a charge over the property and obtains a decree creating a charge over 
the property but the defendant transfers the property for consideration to a stranger 
during the pendency of the suit and before the passing of the decree, can the transferee 
plead that the charge created by the decree subsequent to the transfer in his favour 
Cannot be enforced against the property in his hands on the ground that he is a 
transferee for valuable consideration and w’ithout notice of the charge and therefore 
protected under S. 100 of the Transfer of Property Act? No, the transferee cannot claim 
such protection. The reason is that the provisions of S. 100 would not apply to a case 
of transfer during the pendency of a litigation. That section is a general provision 
relating to a charge and provides that a transferee after the charge would bo affected 
only if he has notice of the same. It does not provide as to what might happen if the 
trans fer takes place befores the charge is created. Such a case when it happens pending 

of lis pendens applies that decision is res judi¬ 
cata and binds not only the parties thereto but 
also the transferees pendente iito from them ) 

1 . 1934 Cal 552^553) [AIK V 2l]:6l Cal 494(DB) . 

Section 52 — Note 5 

1. 1935 Cal 746 (747) [AIR V 22] : 63 Cal 523- 
(D13). 


Section 52 — Note 4 

la - (’51) ILK (1951) .Trav-Co 32 (39). (1934 
Cal 552 [AIK V 21 j, Rcl. on.) 

1949 Bom 367 (373) [AIR V 36 C 96]: ILK (1949) 
Born 480 (DB). (Once a judgment is duly pro¬ 
nounced by a competent Court in regard to the 
subject-matter of the suit in which the doctrine 
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the suit covered by S. 52 under which the transfer cannot take place to the detriment 
of the person in whose favour the charge is created.(l) When a decree creating a charge 
and providing for its execution is passed, it does not put an end to the suit. The lis 
in such a case continues so long as the maintenance is due under the decree. Hence a 
transfer of property over w T hich a charge is created is affected by the doctrine of Its 
pendens even though the transfer is after the decree, if the properties remain charged. 
The transferee would be bound by the charge whether he takes it with or without 
notice.(2) [See also Note 20 and S. 100 Note 28.] 

7. Right existing before suit not affected. — The doctrine of lis pendens 
does not operate so as to defeat any right existing before the date of the suit.(l) Thus 


Section 52 — Note 6a 

1. (’59) 1959 Andli L T 509 (510). 

1959 Bom 475(477) [AIR V 46 C l4l]:ILR (1959) 
Bom 94. (A I R 1927 Mad 502, Diss. from.) 

(’58) 62 Cal W N 288 (290). 

1953 Mad 71 (72) [AIR V 40 C 23] (DB). 

1945 Mad 126(127) [AIR V 32] : ILR (1945) Mad 
726 (DB). (Section 100 of the. T. P. Act as 
amended in 1929, does not override S. 52, and 
cannot be read without regard to what is said 
in S. 52.) 

1944 Bom 191 (193) [AIR V 31] : ILR (1944) 
Bom'274 (DB). 

[See also 1959 Bom 269 (271) [AIR V 46 C 83] : 
ILR (1959) Bom 266. (Charge decree obtained 
in money suit by consent of parties can be 
enforced against purchaser pendente lite.) 

1955 Trar Co 234 (235) [AIR V 42 C 97]. (The 
principle of lis pendens applies not only to a 
case where the plaintiff seeks to enforce a 
pre-existing charge, but also to a case in 
which the plaintiff asks for the grant of a 
charge.)] 

[But see (’48) 53 Mys H C R 219 (240) (FB). 
(A charge created by the decree in a suit for 
maintenance doe3 not relate back to the insti¬ 
tution of the suit for maintenance claiming 
charge so as to affect alienation of property 
after the filing of the suit but before the decree 

. is made.)] 

2 . 1951 All 141 (151, 153) [AIR V 38 C 16] : 
ILR (1953) 1 All 284 (FB). (AIR 1939 All 687, 

Overruled.) 

1930 Mad 988 (990) [AIR V 17] (DB). (Where a 
person purchases property from one of the 
parties after an order creating a charge is 
passed in an inter-pleader suit the transfer is 
pendente lite.) 

1945 Mad 350 (351) [AIR V 32]. (There is no 
conflict between Ss. 52 and 100, S. 52 expressly 
provides for all cases of decrees in suits relating 
to immovable property, whether they involve a 
mortgage, or a charge or recovery of possession, 
and provides that no party to the suit can 
transfer or otherwise deal with the property so 


as to affect the rights of any other party thereto 
under any decree or order which may be made 
therein except under the authority of the Court. 
It makes no exception in favour of a bona fide 
transferee for value without notice.) 

See also Notes 11 and 20. 

Section 52 — Note 7 

1. 1967 SC 1390 (1395) [AIR V 54 C 29l] : 
(1967) 2 S C W R 71 : ILR 46 Pat 870. (Lease 
by mortgagor before institution of suit by mort¬ 
gagee for sale—Lessee acquires interest in right 
of redemption and is entitled to redeem — 
Lessee not made party to suit by mortgagee — 
Decree in suit does not bind him and his right 
of redemption will continue to exist.) 

1958 S C 838 (844) [AIR V 45 C 114] : 1959 SCR 
878 : ILR (1958) Punj 2225. 

(’63) ILR (1963) Bom 246 (254) (DB). 

(’63) ILR (1963) Madh Pra 702 (712). (Where 
the earlier contractees had a superior right of 
specific performance against the subsequent 
contractees, the sale deed taken by them pri¬ 
vately during the pendency of the subsequent 
contractee’s suit would not be affected by the 
decree in favour of the subsequent contractees.) 

1958 Andli Pra 722 (723) [AIR V 45 C 212] : 
ILR (1958) Andh Pra 595 (DB). 

1957 Punj 238 (243) [AIR V 44 C 89] (DB). 

1951 Pat 613 (615) [AIR V 38 C 174 . 

(’45) 50 Mys HCR 258 (DB). 

1950 Orissa 210 (211) [AIR V 37 C 37] : I L R 
11950) Cut 486 (DB). 

1943 Cal 577 (584) [AIR V 30]. 

1937 All 108(110) [AIR V 24] (DB). (Final decree 
in a mortgage suit passed before a suit for rede¬ 
mption was riled—Lis pendens does not apply-) 

+ 1934 Mad 585 (587) [AIR V 21]. (Decree in 
favour of prior mortgagee to which subsequent 
mortgagee was not a party—Decree in suit on 
second mortgage — Sale to A in execution^ of 
second mortgage decree — Then sale to B in 
execution of prior mortgage decree Sale to A 
not affected by lis pendens though it was 
during the pendency of a suit on prior mortgage 
—The reason is that if rights are not affected, 
the remedy to enforce those rights must also 

continue.) 
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mortgagee who has a power of sale under S. 69 can exercise his power even during 
4he pendency of a suit for redemption.(2) An attaching creditor who is entitled to 
redeem a mortgage does not lose this right by reason of the fact that he gets the pro¬ 
perty sold in execution of his decree after a suit is instituted on the mortgage.(3) A 
sale pendente Lite in execution of a decree on a mortgage executed before the date of 
suit will be subject to the doctrine of Us 'pendens and will not affect the rights of the 
parties under any decree or order passed in the suit. But this will not take away the 
right of the mortgagee under his mortgage which was executed before the date of the 
suit. It has been held in some cases(4) that a sale in pursuance of a decree on a 
mortgage executed before suit is merely a logical result of a transfer which has been 
made before suit and consequently the doctrine of Lis pendens does not affect such a 
sale which is therefore valid and is not affected by any decree or order passed in the 
suit. A contrary view has also been expressed in the undermentioned cases.(5) It is 
submitted that the last view is correct. See the Civil Procedure Code, 0. 34, R. 1 
Note 19 (given in Appendix) as to the effect of a sale in execution of a decree on one 
mortgage during the pendency of a suit on another mortgage on the same property, 
As to whether a sale to a person made in recognition of his pre-existing superior or 
equal pre.emptory rights is affected by doctrine of Us pendens . see Note 21. 


1931 Lab 435 (436) [AIR V18] (DB). (Do.) 

(’08) 1908 Pun Re No. 26, p. 144 (145) (DB). 

1929 Lab 589 (590) [AIR V 16] (The right of the 
defendants pre-emptors bad accrued before the 
declaratory suit was instituted and also they 
bad obtained their decree for pre-emption long 
prior to the institution of this suit; held that the 
doctrine did not affect their right.) 

<’12) 16 Ind Cas 779 (779) (DB) (Mad). (Suit by 
puisne mortgagee — Private purchase pendente 
lite by prior mortgagee in discharge of his debt 
—Prior mortgagee disregarding his sale and 
suing on his mortgage— Held , the sale was affect¬ 
ed by lis pendens but his rights as a mortgagee 
were intact and he could proceed on the basis 
of his mortgage.) 

(’80) 2 All 826 (827) (DB). (Prior mortgage with 
a stipulation prohibiting subsequent mortgage 
—Mortgagor subsequently mortgaging the pro¬ 
perty—Suit by second mortgagee —Sale to prior 
mortgagee by mortgagor during the suit— Held 
sale is affected by lis pendens but the prior 
mortgagee’s right under the stipulation is not 
•affected.) 

[See also 1916 Pat 282 (284) [AIR V 3] (DB). 
(Mortgage in favour of plaintiff—Suit on mort¬ 
gage and purchase by plaintiff in execution of 
mortgage-decree — In the meantime property 
sold to defendant for arrears of revenue — 
Held purchase at revenue sale was subject to 
plaintiff’s mortgage Interest of original mort¬ 
gagor having passed at the revenue sale to 
defendant, purchase at execution sale of mort¬ 
gage-decree against original mortgagor did not 
give plaintiff right to possession —Plaintiff 
held had right to'-put mortgaged property to 
sale if defendant failed to redeem.)] 

2. 1922 Mad 390 (391) [AIR V 9] : 45 Mad 774. 
(DID. 

<’7«) 2 Bom 252 (255) (DB). 

3 . 1932 All 356 ^357) [AIR V 19] (DB). 


1928 Nag 97 (98) [AIR V 15] : 23 Nag L R 164. 
(Attaching creditor purchasing equity of redemp¬ 
tion pending mortgage suit — Right to redeem 
under S. 91 existing before the suit—Held that 
right was not affected by lis pendens. Overruled 
on another point by AIR 1936 Nag 209 (FB).) 

4 . 1931 All 466 (485) [AIR V 18] : 53 All 1023 
(FB). (Per Mukerji, J.) 

(’48) 53 Mys H C R 219 (240) (FB). 

(’58) 1958 Ker L T 836 (838, 839). 

1957 Ker 48 (50) [AIR V 44 C 30] : ILR (1957) 
Ker 35 (DB). 

1950 Mad 189 (190) [AIR V 37 C 80]. 

(’49) 27 Mys L Jour 61 (69) (DB). 

1945 Nag 86 (93) [AIR V 32] : ILR (1944) Nag 
852 (DB). 

1939 Cal 655 (656) [AIR V 26] (DB). (Mortgage 
prior to institution of maintenance suit -Mort¬ 
gage sale taking place during pendency of it — 
Purchaser is not affected.) 

1934 Nag 36 (38) [AIR V 2l] : 30 Nag L R 284. 
(Foreclosure.) 

1934 Mad 585 (587) FAIR V 2l]. 

1932 Mad 566 (573) [AIR V 19]:56 Mad 115(DB). 

(’05) 32 Cal 891 (905) (DB). (Per Mitra J.) 

Also see Note 31. 

5 *1931 All 466 (480, 481) [AIR V 18] : 53 All 
1023 (FB). (Per majority of Full Bench — 
Mukerji, J., Contra.) 

1962 Bom 191 (196) [AIR V 49 C 4l]: ILR (1961) 
Bom 977. 

1959 Punj 490 (495, 496) [AIR V 46 C 150]. 

1943 Cal 577 (585) [AIR V 30]. (Suit by prior 
simple mortgagee without impleading puisne 
mortgagee. Puisne simple mortgagee tiling suit 
to which prior mortgagee was a party. During 
pendency of suit by puisne mortgagee, property 
was sold in execution of decree of prior mort¬ 
gagee and was purchased by prior mortgagee. 
Sale held was affected by lis vendens.) 

1928 Lah 505 (507) [AIR V 15]. 
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8. During the pendency.’’— The words used in the old section were ‘during 
the active prosecution.’ This was apparently based on certain decisions of the English 
Courts that in order that the doctrine of Us pendens may apply, the suit should be 
kept alive and in activity.”(l) But the words led to much uncertainty in the appli¬ 
cation of the rule and caused a divergence rnf judicial opinion. Thus, it was held in 
some cases that if a decree was not executed for a long time it was not “actively 
prosecuted” within the meaning of this section and that the doctrine did not apply to 
a sale made after such decree.(2) In other cases a delay in the execution of the decree 
was held not to affect the right of the decree.holder.(3) In a third class of cases it 
was held that the active prosecution of a suit or proceeding ended with the decree or 
final order,(4) though it was recognized that if the decree or order was the inception 
of further proceedings, the Us might continue till final orders were passed in such 
proceedings.(5) Jhus, it was held that a decree in a suit for account did not determine 
the Us.(C>) In a fourth class of cases it was held that if an appeal was filed after a 
delay, ^ there was no active prosecution.(7) It was to remove this uncertainty, the 
words ‘‘active prosecution” were removed and the word “pendency” and the Explana¬ 
tion were substituted.(8) It did not introduce any now rule of law but merely gave 
legislative sanction to judicial pronouncements in which it had been held that the Us 
continued till the end of the proceedings in execution.(9) The amendment is not 
retrospective in operation and in cases of transfers before the date of the amendment, 
the question whether the suit was actually prosecuted must be determined with 
reference to the law as interpreted by decisions before that date.(lO) 


Section 52 — Note 8 

1. (1831) 39 E K 236 (238, 239) : 9 L J Ch 276, 
Kinsnmu v. Kinsman. 

(’88) 12 Bom 217 (221) (DB). 

2 . 1960 Ker 98 (100) [AIK V 47 C 46] ILB(1959) 
Ker 820. (Where a transfer was executed by the 
defendant on the date of filing the suit, there 
is no presumption that the filing of the plaint 
is to be considered as taking place at the 
earlier period of the day.) 

1931 Nag 138 (140) [A I R V 18]. (Suit for 
specific performance—Decree passed—No'execu¬ 
tion over two years — Delay being inordinate 
lis held not to continue.) 

(’13) 37 Bom 62l(628)(DB\ (Decree obtained 
in 1902 — Alienation in 1906 — Execution 
proceedings commenced in 1907 — Held, lis not 
continued.) 

(’13) 9 Nag L R 155 (157). 

[See also 1932 Bom 301 (303) [AIR V 19].] 

3. (’ll) 9 Ind Cas 840 (811) (Cal). (Four years.) 
(’05) 32 Cal 891 (906) (DB). (Per Mitra, J.) 

4 . See (’05) 2 All L Jour 294 (296) (DB). 

5 . 1917 Mad 128 (132) [AIR V 4] (SB). 

1932 Bom 301 (302) [AIR V 19]. 

1921 Mad 30 (37) [AIK V 8] : 44 Mad 232 (DB). 
(’88) 12 Bom 217 (220) (DB). 

(*98) 22 Bom 939 (942) (DB). (The lis pendens, 
except in administration suits and suits for an 
account, and in suits of a similar nature in 
which the decree is the inception of subsequent 
proceedings, ends with the decree.) 

(’98) 1898 Bom P J 386 (DB). 

Cl3) 37 Bom 621 (628) (DB). 


[See also (’89) 1889 Bom P J 99 (DB). (12 Bom 
217, Followed.)] 

6. (1746) 26 E R 1025 (1026) : 3 Atk 392, Wors- 
ley v. Scarborough (Earl.) 

(1842) 59 R R 726 (729) : 2 Dr & War 356, 
Higgins v, Shaw. 

(’01) 23 All 331 (334) (DB). 

7 . 1917 Lah 13 (14) [AIR V 4] (DB). (Cross* 
objections filed after a delay of two and a half 
years — Cross-objections whether treated as an 
appeal or not, plea of lis pendens not available 
as they were filed after delay.) 

[See also (’ll) 12 Ind Cas 849 (850). (Low Bur.) 

( Held that even if the application for review 
were hold to re-open the lis pendens, the appli¬ 
cant was not entitled to the benefit of the 
right, as he was clearly guilty of laches in 
not prosecuting his proceeding actively and 
without remission.)] 

S. 1937 P C 260 (261) [AIR V 24] : 31 Sind L R 
652. (Question of active prosecution of a suit is 
one of fact.) 

1959 Bom 475 (477) [AIR V 46 C 141) : ILK 
(1959) Bom 94. 

9, *1932 All 210 (212, 213) [AIR V 19] (DB). 

10. 1944 P C 96 (99) [AIR V 31] : 24 Pat 89 : 
ILK (1945) Kar (PC) 28. (When the mortgage 
came into existence before the amendment of 
1929 came into force, the doctrine of lis pendens 
applicable to the case is that enacted in S. 52 
before it was amended by Act XX of 1929.) 

1931 Nag 138 (140) [AIR V 18]. (Decree not 
f executed for two years— Held , no active prose¬ 
cution.) 


TRANSFER OF PROPERTY PENDING SUIT 


[S52N10] 717 


A party relying on the provisions of this section must establish that his suit 
was instituted before the execution of the deed of transfer which he is impeaching.(11) 

8a. “Suit or proceeding.”—See Note 12. 


9. Proceeding must be pending before a Court. — The doctrine applies 
only where the lis is pending before a Court . A Collector acting under S. 43 of the 
Madras Marumakkathayam Act (XXII of 1933) is not a Court for the purposes of this 
section.(1) But a Registrar of Co-operative Societies acting under the Co-operative 
Societies Act (II of 1912) is a Court and a proceeding before him will operate as a lis 
pendens.fl) A Revenue Court dealing with partition proceedings is a Court and the 
proceedings will operate as lis pendens.{‘d) 

The Court must be one which has authority within the limits of India 
excluding the State of Jammu and Kashmir or is established beyond such limits by the 
Central Government. A foreign Court is not a Court for the purposes of this section. 


Thus, the Courts in England and France are foreign Courts.(4) A suit in a 
foreign Court is, therefore, not lis pendens.(o) 

The Court contemplated is a Court competent to try the suit. Where the 
Court has no jurisdiction to try the suit, a transfer pending such suit cannot operate 
as lis pendens and cannot affect any decrees or orders in such suit.(G) In the under¬ 
mentioned case(7) it was held that a suit filed on the equity side of the Supreme 
Court of Calcutta did not operate as lis pendens so as to affect a transfer of immovable 
property in the mofussil inasmuch as the Supreme Court has no jurisdiction over pro¬ 
perty in the mofussil. The present High Courts have, under their Letters Patents, 
power to try suits relating to land partly within their jurisdiction and partly without 
it, provided the leave of the Court is obtained for doing so. When the High Couct so 
acquires jurisdiction to determine the suit, the suit will operate as lis pendens .(8) It 
must be noted that a higher Court cannot be said to have no jurisdiction merely 

because the suit should, under S. 15 of the Civil Procedure Code, be filed in a Court 
of a lower grade.(9) 


10. Pendency of suit when commences. — The explanation to the section 
makes it clear that a suit commences from the date of the presentation of the plaint 
m a Court of competent jurisdiction. This is in accordance with the provisions of 


Also see S. 2, Note 5. 

[But see 1945 Bom 409 (412) [A'R V 32] (DB). 
(Section 52 as amended is retrospective — 
Submitted not good law in view of the Privy 
Council decision in Alii 1944 P C 96 which 
is not noticed.)] 

Section 52 — Note 9 

1 1939 Mad 151 (152) [AIR V 26]. 

2. 1934 Mad 40 (42'> [Alii V 21] : 57 Mad 426. 
[See 1942 Mad 24 (25) [Alii V 29]. (Madras 

Co-operative Societies Act, VI of 1932).] 

3. 1927 All 679 ( 680) [A I 11 V 14 : 50 All 22 
(DB). 

[.S*6 also 1968 Orissa 36 (37') [A I R V 55 C 15' * 
33 Cut L T 974 : 1968 Cri L J 336. <. Principle 

under the section applies to proceeding befuro 
Revenue or a Rent Court.) 

1948 Nag 283 (284) [AIR V 35 C 93] : ILR 
(1948) Nag 324. (.Proceedings before a Reve¬ 


nue Court may also operate as lis pendens — 
Eveu if S. 52 does not apply prnprio vujore 
principle underlying it must apply — Casa 
under C. P. Tenancy Act.)] 

4. (’84) 8 Bom 571 (574). 

5 . v’96) 19 Mad 257 (262) (DB,. (Suit iu the 
Court at Singapore.) 

6. 1953 Trav-Co 573 (57-1) [AIR V 40 C 2231. 

1938 Bom 121 (125) [A i li V 25; : ILR M937) 

Bom 89 d (DB). ' 

[Sec alsj 1957 Mad 214 (216) [A I R V 44 
C 72]. (Section 52 expressly limits the opera¬ 
tion of the doctrine of /is pendens to suits in 
respect of immovable properties situated with¬ 
in India and not la territories outside India.)] 

7 . (’69) 11 Suth \V R 554 ,553) DB). 

8. 1931 Cal 763 (767) [A 1 It V 18] : 58 Cal 598 
(DB *. 

9. (’10) 5 iud Cas 691 (692) (DB) (Cal). 

Also sea Not# 10. 
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0. 4, R. 1 of the Code of Civil Procedure. The doctrine of lis pendens therefore 
applies to all alienations made from the date of the plaint itself.(laa) Accordingly’ 
the doctrine of lis pendens’ has been held to be applicable to transfers made between’ 
the date of the presentation of the plaint and the date of the service of summons.(la) 

It is necessary that the plaint should be presented to :the competent Court, 
i. e., competent to try the suit. Where the Court is not competent to try the suit and 
consequently returns the plaint presented to it for presentation to the proper Court 
and the plaint is subsequently represented to the competent Court, the suit will be 
deemed to commence only from the date of such subsequent representation.(l) The 
observations in the undermentioned cases(2) that the doctrine of lis pendens would 
apply even -where the suit is presented in a w T rong Court, must be deemed to be over, 
ruled by the explanation.(2a) A plaint presented to a Court of a higher grade must 
be taken to be presented to a competent Court, though, by virtue of S. 15 of the Code 
of Civil Procedure the suit should be instituted in the Court of the lowest grade 
competent to try it.(3) Consequently, the suit must be deemed to be pending from the 
date of the presentation of the plaint to the Court of the higher grade, though the- 

plaint is returned by that Court and is subsequently represented in the Court of the 
lower grade. 

Where a plaint is rejected for insufficient stamp and is again presented after 
making good the deficiency, the suit cannot be deemed to be pending from the date of 
the original presentation. (4) But where the Court instead of rejecting the plaint for 
insufficiency of stamp, receives the plaint and grants time to make good the deficiency 
the suit must he deemed to be pending from the date when it is first received.(5) So 
also where a suit is dismissed for default and is restored , it must be deemed to be 
pending from the date of the original presentation.(6) In the undermentioned case(7) 
where a transfer was made after the application for restoration and before the order 
was passed on it restoring the suit, it was, however, held that the order had the effect 
of restoring the suit from the date of the application for restoration. 


Section 52 — Note 10 

laa. 1956 S C 593 (597) [AIR V 43 C 103] : ILR 
(1956) Mys 152 : 1955 S C R 451. (Pauper suit; 
for maintenance and for creation of charge on 
specified property—Lis commences on the date 
of plaint and not on the date of decree which 
creates charge.) 

1961 Punj 299 (301) [AIR V 48 C 90]. (Rule of 
computation contained in explanation applies 
in Punjab.) 

1958 All 24 (25) [AIR V 45 C 7] (DB). (Mortgage 
suit.) 

1957 Pat 729 (731) [AIR V 44 C 218] : 36 Pat 
1139 (DB). (The lis commences on the date of 
the plaint and not on the date of the decree.) 

la. 1945 Mad 219 (221) [AIR V 32]. 

[See also 1948 P C 147 (149) [AIR V 35 C 39] : 
75 Ind App 165: ILR (1949) 1 Cal 234. 
(Transfer effected next day after institution of 
suit —■ Nothing to show that transferor was 
aware of institution of suit — Section held to 
apply to transfer.)] 

1. 1957 Ker 10 (13) [AIR V 44 C 6] : ILR (1957) 
Ker 5 (DB). 

1940 Nag 185 (1«6) [AIR V 27]: ILR (1941) Nag 
652. 


1933 Sind 117 (118) [AIR V 20] (DB). 

2 . 1927 Rang 145 (148) [AIR V 14] : 5 Rang 101 
(DB). 

(TO) 5 Ind Cas 691 (692) (DB) (Cal). 

2a. See 1957 Ker 10 (13) [AIR V 44 C 6 1 : ILR 
(1957) Ker 5 (DB). (1927 Rang 145 [AIR V 14] 

held not good law after amendment in 1929). 
1933 Sind 117 (118) [A I R V 20] (DB'. (1927 

Rang 145 [AIR V 14] no longer good law.) 

3. (TO) 5 Ind Cas 691 (692) (DB) (Cal). 

Also see Note 9. 

4 . 1920 Cal 675 (676) [AIR V V (DB). 

5. 1943 Bom 27 (30) [AIR V 30]. (Suit for 
specific performance of contract of sale—Plaint 
presented on 2nd September 1937 with deficit 
court-fee — Deficit fee paid with leave of Court 
on 28th September, 1936 — Attachment before 
judgment by another creditor of property on 
22nd September, 1936 — Held, principle of lis 
'pendens applied to the attachment.) 

6 See the AIR Commentaries on the Code of 
Civil Procedure, 1908, 7th (1963) Edn., O. 9 
R. 9, Note 1. 

1959 Bom 475 (477) [A I R V 46 C 14l]: I L R 
(1959) Bom 94. 

7 . 1919 Cal 40 (42) [AIR V 6] (DB). 
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A suit instituted in forma pauperis commences from the date when the appli¬ 
cation for leave to sue as a pauper is made and not when the same is registered as 
a suit.(8) 


11. Pendency of suit, how long continues. —Under the section a 3 it stood 

prior to the amendment of 1929, there was a difference of opinion as to how long the 

pendency of a suit continued. On the one hand, it was held that the general rule was 

that the lis pendens ended with the decree(l) except in suits in which the decree was 

the inception of further subsequent proceedings, e. g., administration suits, suits for 

account and suits of a similar nature.(2) It was, however, held that the taking of 

execution proceedings revived the Its pendens and while transfers made after decree 

and before the taking of execution proceedings were not subject to Us pendens,(3) 

transfers made during the pendency of execution proceedings were affected by the 

doctrine.(4) On the other hand, it was held that the lis pendens continued until the 

decree was fully executed(o) and consequently that a transfer made after the decree 

but before execution was taken out was affected by lis pendens.(G) An appeal was 

held to be a continuation of the suit(7) so as to make a transfer, made pending the 

suit or appeal(d) or after the decree and before the appeal was filed,(9) subject to the 
result of the appeal. 


The present explanation introduced in 1929 gives effect to the second of the 
two conflicting views expressed above(lO) and provides that the pendency of a suit 
continues until the suit is disposed of by a final decree ami until such decree is fully 
executed or becomes barred by limitation.(ll) A transfer made— 


8 . (’61) 65 Cal W N 701 (705) (DB1. 

(’53) 32 Pat 903 (916) : AIR 1955 NUC (Tat) 
231. 

1939 Mad 275 (275) [AIR V 26]. 

1936 Mad 853 (854, 855) [AIR V 23]. 

(’98) 30 All 95 (102, 103)'(DB). 


Section 52 — Note 11 


1. 1925 Cal 23 (25) [AIR V 12] (DB). (In order 
to constitute litis pendentia there must he a 
continuance of litis contestates and, therefore, 

if the suit is ended by decree there is no longer 
any lis pendens.) 

(’98) 22 Bom 939 <942, 943) (DB). 

[See also (’73) 20 Suth W R 204 (205) (DB). 
(Case before T. P. Act—Per Glover, J.)] 

2 . 1931 Mad 120 (122) [AIR V PS]. (Mainten¬ 
ance decree Transfer in this case was made 
before the amendment.) 

(’98) 22 Bom 939 (942, 943) (DB). 

( 11' .39 Cal 220 (225) (DB). (Suit for possession 
and mesne profits.) 


3. (’13) 37 Bom 621 (625, 629) (DB). 

4 . (’98) 22 Bom 939 (942, 943) (DB). 

(’76) 1 Cal 337 (344) (DB). 

(’98) 1898 Bom P J 38 (DB). 

[See also (’13) 37 Bom 621 (625) (DB). 

5. 1914 P C 96 (99) [A I R V 31] : I L R Me 

Kar (PC) 28 : 24 Pat 89. (A mortgagee exec 

cd after a mortgage decree and in the course 

execution proceedings of the decree is subi 
to hs pend‘ns.) 

261(263) [AIR V 14]:2 Luck 496{D 
( 09) 3 Ind Cas 696 (699, 700) (DB) (Cal). 


B. 1945 Mad 350 (350) [AIR V 32]. 

1934 Mad 353 (355) [AIR V 2l] (DB). 

1931 Mad 120 (122) [AIR V 18]. (Transfer be¬ 
fore the amendment of the Act.) 

1918 Nag 221 (224) [AIR V 5] : 14 Nag L R 176. 

7 . 1929 Bom 262 (264) [AIR V 16] : 53 Bom 453 

(DB). (3 Bom 214, followed.) 

8. ( 01) 23 All 60(63) (DB). (Transfer made 
pending appeal though at the instance of Court 
— Doctrine applied.) 

(*88) 15 Cal 94 ^99) (DB). (Transfer pending 
suit is subject to result to appeal.) 

( 85) 9 Mad 130 (132) (DB). (Purchase pendente 
lite.) 

(’84) 6 All 506 (509) (DB). (Do.) 

t, 12 13 Ind Cas 641 (641) (All). (Pending ap¬ 
peal mortgage was executed.) 

[See also (’84) 7 Mad 96 (99) (DB). (Pending 
appeal —Case before the Act.)] ° 

9 1915 Mad 495(498) [AIR V 2]:38 Mad 535(DB). 

( 08) 31 Mad 268 (2701 (DB). (Transfer after 
decree but before appeal, is alfected.] 

(1900) 28 Cal 23 (27) (DB). 

(’88) 1 C P L R 19 (22). 

[See also (’73) 20 Suth W R 204 (206) (DB). 
(Case before T. P. Act—Per Mifcter, J.) 


x vj 


iuaa tfou (6b U) I A lit V 32 J. 

1934 Mad 353 (355) [A I R V 21] (DB). (The 
explanation seems to embody the Madras view 

that the lis in a mortgage suit continues until 
the actual sale in execution of the decree ) 

1931 Mad 120 (122) [AIR V 18]. 

1 1. 1959 Ker 67 (71) [A I R V 46 C 2S] : ILR 
(1958) Ker 1266 (FB). J 
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(1) during the pendency of execution proceedings,(12) or of an appeal from 

the decree,(13) or 

(2) between the date of the decree and the date of the execution applica¬ 

tion, or 

(3) between the date of the decree and the date of filing the appeal,(13aa) or 

(4) between the date of the death of the original defendant and the expiry 

of the time prescribed for bringing his legal representative on re. 
cord;(13a) or 

(5) during the continuance in force of a charge created by a decree for main¬ 

tenance.(13b) 


would, under the present explanation, be clearly affected by the lis pendens. 

The Madras High Court has held that even in the case of a declaratory charge 
decree the lis continues until the possibility of enforcing the charge by a separate suit 
remains(13c). But the Allahabad High Court is of the view 1 that in the case of declara. 
tory decree not admitting of execution proceedings being taken the lis ends with the 

passing of the decree.(13d) 

It was held in a ease before the amendment that a cross.objection under 0. 41, 
R. 22 is not an appeal and is not a continuation of the suit for the purpose of lis 
pendens.( 14) It is doubtful whether this view is correct in view of the explanation. It 
was also observed in a cased5) before the amendment that an application for review 
or revision cannot be said to be a continuation of the suit so as to attract the opera 
tion of the doctrine of lis pendens. It is doubtful whether this view also would be 
correct under the present section. As to the retrospective effect of the amendment of the 


section in 1929, see Note 8. __ 

1958 All 24 (25) [AIR V 45 C 7] (DB) . 

1951 All 141 (153) [AIR V 38 C 16] : ILR (1953) 

1 All 284 (FB). ^ ,. , 

1929 Mad 197 (197) [A I B V 16] (DB). (A mort¬ 
gage suit does not finally come to an end with 
the passing of a preliminary decree.) 

1945 Mad 350 (350) [AIR V 3*2]. 

1930 Oudh 362 (364) [A I B V 17] (DB). (The 

section applies to transfers made during the 
pendency of execution proceedings also.) 

[See also 1953 Mad 71 (72) (Pr 8) [A I R V 40 

l94fm B 577 (580) [A I R V 28] : 20 Pat 346 

(SB'' (Lis pendens extends right to the con- 

elusion of the litigation including the appel¬ 
late stages and the execution proceedings.)] 

1 2 . (’53) 32 Pat 903 (916) : A I R 1955 N U C 
lffi‘^-304 (307) [A I R V 36 C 87] : 27 Pat 

l937 2 0ud B h 127 (129) [AIR V 24] (DB) 

[See also 1934 Mad 40 (43) (.AIR V 21 . 67 Mad 

426. (Execution of award in Civil Court — 
Transfer pending execution S. 52 applies 
Even if S. 52 does not in terms apply, the 

doctrine of lis pendens applies.)] 

13 1966 Orissa ^ (102) [AIR V 53 C 40] (DB). 
1963 Guj 30 (32) [A I R V 50 C 6]. (Proceeding 
under O. 33, R. 1, C. P. C. — Question of suffi¬ 
cient means — Property subject matter of 
previous litigation, appeal from which, still 


pending — Property cannot be taken into ac- 

l959 Ker 67 (71) [A IR V 46 C 28): I L R (1958) 
Ker 1266 (FB). 

(’50) 55 Mys H C R 174 (179) (DB). 

1932 All 210 (212) [AIR V 19] (DB). (In a mort¬ 
gage suit lis continues at least till the passing 

of a final decree.) 

13aa. (’64) ILR (1964) 14 Raj 1120»(1121). 

1959 Bom 475 (477) [A I R V 46 C 141] .ILR 
(1959) Bom 94. 

13a. 1945 Mad 219 (221) [AIR V 32], 

13b (’58) 62 Cal WN 288 (290). (Transfer 
after preliminary decree declaring charge but 

before final decree.) 

1951 Orissa 306 (310) [A I R V 38 C 75] . ILR 
(1949) 1 Cut 336 (DB). 

1946 Mad 350 <351) L AIR V 32]. 

Also see Notes 6a and 20. 

13c. 1950 Mad 396 (396) [AIR V 37 C 178]. 
13d. 1951 All 141 (153) [AIR V 33 C 16] : ILR 
(19 3) 1 All 284 (FB). „ 

[See also 1957 All 575 (582) [A I R V 44 C 169 
(DB). (Where a decree declares an annual 
allowance to be a charge on the property but 
does not direct the sale of the property m 
enforcement of the claim, the transferees will 
not be subject to the doctrine of lis pendens.) 
1917 Lah 13 (14) [AIR V 4] (DB). 

1S. (’ll) 12 Ind Cas 849 (850) (Low Bur.) 
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12. Pendency of proceeding when commences and how long it con¬ 
tinues. — The words suit or proceeding show that the word proceeding is some 
thing different from suit. In the Code of' Civil Procedure the word proceeding has 
been construed as referring to all proceedings of an original nature such as guardian, 
ship and probate proceedings.! 1) It is conceived that the same meaning will apply to 
the word proceeding as used in this section. Thus, an application under 0. 21, E. 58, 
or under 0. 21, R. 100 of the Code of Civil Procedure(2) is a proceeding which will 

operate as lis pendens on transfers made during the pendency thereof. So also an 
application to file an award in Court.(3) 

The proceeding will commence on the making of an application or petition in a 

Court of competent jurisdiction and will continue till a final order is passed in it and 

complete satisfaction or discharge of such order has been obtained. The same principles 

as stated in Note 10, regarding the return, representation, etc., of a plaint will aimlv 
to a proceeding also. Lh * 

A claim suit under the provisions of O. 21, R. G3 of the Code of Civil Proc-e 

dure must be regarded as a continuation of the claim proceedings or as a proceeding 

by way of appeal against the claim order, and the claim proceedings must be deemed 

to continue until the claim suit is finally disposed of: consequently a transfer executed 

between the date of the claim order and the claim suit will be affected bv lis 
pendens. (4) 

In the undermentioned case'5) it was observed that the claim order was not a 

final order within the meaning of this section until, either a suit to contest the order 
is finally decided or the period of limitation lias expired. 

1n . , }*. T ' ie 0ffi ? aL Assi / Jnce °S Madras v - Bamchavdra Ai,jar(G) Ramesam, J 
doubted if the pendency of an insolvency petition, by reason of which there is an 

undischarged insolvent and his properties are vested in the Official Assignee so that 
they may be utilised for paying off the creditors, can be regarded as a pending liti«a- 
tion for the purpose of applying the doctrine of lis pendens. ' ° 

Amendment proceedings An application for amendment is similar to the plaint 
Amendment proceedings commence from the date of the presentation of the amend' 
ment application and not from the date when the amendment is ordered. The delay 
caused by the Court in ordering the application ought not to prejudice the parties 7 
thus where in a suit for maintenance claiming a charge on property X, an applica¬ 
tion f 01 amendment seeking to include property Y is made, an alienation of property Y 

made subsequent to the date of the application but prior to the date on which the 
amendment is ordered, will be affected by the doctrine of lis pendensf 7) 


Section 52 — Note 12 

1. See S. 141 of the Civil Procedure Code and 

the AIR Commentaries thereon, 7th (1903) 
Edn. 

2 . 1935 Oudh 462 (164) [A I II V 22] : ll Luck 
-83 (DB). (Application under O. 21, R. 100.) 
[But see 1947 Mad 458 (460) [AIR V 34 C 247"': 

ILR (1948) Mad 415. (Section 52 has no appli¬ 
cation to a pi-tition under O. 21, R. 100, Civil 
P. C.)] 

3 . 1946 Bom 207 (210) r AIR V 33 C 56] : I L R 
U945) Bom 885 (DB). (Application to file 
award granting charge for iniintennnce is on 
same footing us plaint in ordinary maintenance 
suit in which charge is claimed.) 

4. T. 1\ 46. 


(’92) 1892 Bom P J 5 (6) (DB). 

4 (’57) 1957-1 Andh W R 285 (983) 

^ Nag 194 (197) ^AIR V 38 C 45]: ILK (1951 

t 19^.9 Oudh 178 (179) [AIR V 26]: 14 Luck 543 
•937 Rang 473 (474) [AIR V 24] ’ 

i925 Nag 82 (85) [AIR V 12] : 22 Na- L R G7 

*1915 Mad 495(498) [AIR V 2]: 3S Mad 535(DB). 

5 . 1940 Lah 497 (493) [AIR V 27]. 

S (l'B) 2S MlUl 735 * 741 ^ ‘• AIR V 15 ^ : 51 Mad 417 

7 . 1945 Mad 219 (220) [A PR V 32]. (Fact that 
tiansferor did not know that property Y was 

no cot U , ntI t ! ieumend,nent was ordered is of 
no consequence.) 
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13. “Which is not collusive.” — The section used the words a contentious 
suit before it was amended in 1929. This gave rise to a conflict of opinions as to what 
exactly was meant by the word contentious Prior to the decision of the Privy 
Council in Faiyaz Husain v. Frag Narain( 1) the following view’s had been 
expressed : 

(1) a suit becomes contentious only ivlien the summons is served on the 

defendant ;(2) 

(2) a suit becomes contentious only when the ivritten statement is £led;(3) 

(3) a suit becomes contentious only when issues are framed in the case ;(4) 

(4) a suit is not contentious if it ends in a consent decree(o) or in an ex 

parte decree ;(G) 

(5) the w r ord contentious is used in the sense which it has in probate 

practice and means the opposite of common form or voluntary busi¬ 
ness ; (7) 

(6) a suit w r ould become contentious even if one of several defendants was 

not served w 7 ith the summons;(8) 

(7) if a suit is subsequently contested it becomes a contested suit from the 
beginning ;(9) 

(S) a contentious suit means a real and not a collusive suit.(lO) 


In Faiyaz Husain s case, (ll) referred to above, their Lordships of the Privy 
Council overruled the view that a suit cannot be contentious until the summons w'as 
served on the defendants. After the decision in Faiyaz Husains casc{\2) the follow¬ 


ing views were expressed : 

(1) a suit cannot be said to be not contentious on the ground that the 
summons was not served on the defendant ;(13) 


(2) a suit cannot be said to be not contentious by reason of the fact 
that it ends in a compromise decree,(14) or in an ex parte 


Section 52 — Note 13 

1 *(’07) 29 All 339 (345) : 34 Ind App 102 : 10 
Oudh Cas 314 (PC). (Suit contentious lu its 
origin and nature is also contentious within 
the meaning of this section though a summons 
is not served on the opposite party.) 


2 . (’98) 1 Oudh Cas 280 (2S3). 

(’99) 21 All 408 (409) (DB). 

(’91) 1891 Pun Re No. 30, p. 1<1 (l'$) (DB,. 
(Doctrine will not apply to a case of sale made 
after an appeal was filed and before notice of 

the appeal.) 

/’88) 15 Cal 647 (651) (DB). 

J’88) 12 Mad 180 (182) (DB). 

3 . (’04) 31 Cal 658 (662) (DB). 

4. (’99) 1899 Pun Re No. 32, p. 161 (165) (DB). 

5 *. See (’03) 6 Oudh Cas 294 (29S). ( Decree in 

suit going in appeal — Appeal struck off on 
request of the appellant who was not desirous 
of prosecuting it - Held, suit was not con¬ 
tentious.) 

0. (’04) 31 Cal 745 (753) (DB). 

7 . (’06) 29 Mad 426 (430) (FB). (12 Mad 439, 

Overruled.) 

8 . (’06) 28 All 196 (198, 199) (DB). (It cannot 


be held that a suit can be regarded as conten¬ 
tious as against some of the defendants and not 
contentious as against the others.) 

9 . (’99) 27 Cal 77 (84) (DB). 

[See also (’04) 31 Cal 745 (752) (DB).] 

10. (’07) 31 Bom 393 (404) (DB). 

11. (’07) 29 All 339 (345) : 34 Ind App 102 : 
10 Oudh Cas 314 (PC). 

12. (’07) 29 All 339 (345) : 34 Ind App 102 : 10 
Oudh Cas 314 (PC). 

13 . 1915 Nag 89 (91) [AIR V 2]: UNagLR 
2L. (Lease granted during the pendency of a 
contentious partition proceeding.) 

1919 Lah 427 (427) [AIR V 6] (DB). (Re-sale by 
a non-proprietor to a proprietor taking place 
after the institution of the suit.) 

(’08) 30 All 95 (102, 103) (DB). (Suit in forma 
pauperis—Lis begins as soon as application to 
sue in forma pauperis is tiled.) 

t/08) 30 All 467 (468) (DB). (After the filing of 
a suit for pre-emption but before service of 
summons on the defendants, the defendant 
vendee sold the property, claimed to a second 
vendee.) 

14. *(’06) 29 Mad 426 (429, 430) (FB). 
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decree ;(15) 

(3) a contentious suit is one other than a collusive or friendly suit brought 
by agreement of parties :(16) 

(4) the section becomes operative from the very moment of the institution 
of a bona fide suit which is not collusive.(17) 

The removal of the words “contentious suit” and the substitution of the words 
which is not collusive clearly express the law as laid down by their Lordships of 
the Iri\ j Council in laiijaz Husains case (18) and by the various High Courts subse. 
quent to L a'ujaz Husain's case.( 19) It is now clear that the fact of suing in itself 
initiates a contest and starts the lis.[ 20) The mere fact that the suit ended in a 
compromise decree.(21) or in an ex parte decree,(21a) or that the defendant admits 
the plaintitl s claim(22) does not render the suit a non.contentious or collusive one. 

A collusive suit is not a real suit at all(23) and the doctrine of Us pendens 
docs not apply to such smts/24) There i3 a fundamental distinction between a proceed. 


( 30.' 1930 Mad \\ N 572 (576). (Case decided 
before the amendment came into force ) 

1930 All 351 (355 ) [A I It V 17_ (Dli)."< Suit for 
pre-emption—Suit contentious at it< inception 1 

1928 Oudh 14G (118) [AIR V 15] (DB'. (Lease 

•during pendency of suit — Suit by successful 

claimant to avoid lease and eject lessee ) 

1925 Pat 462 (464) [AIR V 12 1 : 4 Pat 619 (DB). 
(The fact that the compromise was the result 
of inducement in monev makes no diTmrence ) 
1924 Mad 359 (360) [AIR* V ] lj , DM). (A sale of 
property pending a mortgage suit r.-lating (o 
the same L ai'iected by ihe doctrine of 1 is 
pendens — The fact that the sun was iiuallv 
compromised does not make 
ten ti ous.) 

1923 Cal 252 (256 > f AIR V 10' ( DB 1 
1922 Cal 358 (361)(AIK V0,: 19 Cal 220 (Dll' 


it ikh-ccu- 


4 Pat L Jour 580 


1919 Pat 146 (154) [AIR V 6 

(UB . (But u compromise shoubl not he a collu¬ 
sive one in order to defraud the purchaser ' 

( 13) 18 Ind Cas 177 (181.) (DB) ,Cal). (Suit to 

( Mmv/n 11 j P 1 ^ 111 o r t gji go, ending in compromise.' 
i 10' 13 Oudh Cas 98 ^ 100' (DB' 

(’10) 6 Nag L II M0 (M2).' (A suit to enforce a 
moitgago lion on immovable propertv.» 

( 09.13,1ml Ch- 606 c699) (DB) (Call. v Suit for 
specific performance — The doctrine of 1U 
pendent, applies notwithstanding that the con- 
vcvance had not been executed and that the 

nr f l )a,d ‘ho purchase-mono v.) 

( 08) 8 Cal L Jour 153 (156) (DB). (A suit for 

sale on a mortgage praying relief against the 
mortgagors.) 

l9 *° All »54 (335) [AIR V 17] i DB). 

“A- 1 “ ,G '.air V 7] : 42 All 319 (DIB. 

( 09 3 Ind Cas 791 (792) (DB) (Cal). (In this 
cav> after the passing of an ex parte prelimi¬ 
nary mortgage do roe but before that decree 
was made absolute the mortgagor sold his 
interest in the property.) 

j’OH) 8 Cal R Jour 153 (156) (DB) 

ch ' 11 /h; 1 CaS 464 (165) < DB > (Cal). (A pur- 
„ Of the mortgaged property by the niort- 

doerp. I*" CXeCutlon of an ex Parte mortgage 
<l°uc C has priority over a previous purchase by 


o» 

O' 


an execution creditor in execution of a money 
decree obtained against the mortgagor durin 
the pendency of the mortgage suit.) 

I G 1930 All 354 '355' [AIR V 17] (DB). 

( 30) 1930 Mad \\ X 572 (577). (Everv real suit 
h contentious—Case before the amendment ) 

1922 Cal 358 (361) [A I il V 9, : 49 Cal 220 
(DB*. 

1915 Mad 884 (884- [A I R V 2 1 : 38 Mad 450 
(DB). (31 Cal 658 and 745, held to be erroneous.) 

( 99) 27 Cal 77 (92) (DB). (Transfer of an un¬ 
divided share after the institution cf a partition 
suit.) 

.Eut see (’07) 31 Bom 393 (398) (DB). (Friendly 
suits may be contentious.)] 

1 7.4 1929 All 943 (945) [A I R V 16' : 52 All 
139 (DB). 

IS. (’07) 29 All 339 (345) : 34 Ind App 102 : 10 
Oudh Cas 314 (PC'. 

19. (’07) 29 All 339 (345) : 34 Ind App 102 : 10 
Oudh Cas 314 (PC). 

20 1940 Nag S (13) [AIR V 27] (DB). (Essence 
of doctrine is that the property in question 
should form a subject-matter of a dispute.) 

2 1 . (’53) 32 Pat 903 (917) : A I R 1955 NUC 
( Pat) 231. 

1951 Nag 194 (196) [AIR V 38 C 45' : ILR (1951) 
Nag 241. 

(’50) 55 Mys H C R 174 (179) (DP>) 

1 Braim480 (f^) 372 * t AIR V 30 0 96 *J : 1 LR (1949) 

1934 Pat 270 (271) [AIR V 2l] . 

See ahn 1948 p C 147 (149)' AIR V 35 C 391 * 
ILR (1949) 1 Cal 234 : 75 Ind App 165 (PCh 
(Section applies to compromise decree.)] 

2 1a. 1949 Bom 3G7 (372) [A I R V 36 C 961 • 

ILR (1949) Bom 480 (DB). J * 

2 2. 1937 Nag 400 (402) [A I Iv V 24 - * ILR 
(1937) Nag 452. J “ 

23. 1963 Mad 300 (301) [AIR V 50 CTOS' • ILR 
(1963) Mad 59'(DB). “ J “ 

(’07) 31 Bom 393 (398) (DM). 

(’82) 6 Bom 703 (711, 712). 

(’58) 71 Mad L W 391 ( 3981 . 
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/ng which is collusive and one which is fraudulent. In the former, the claim is 
fictitious, the contest is unreal and the decree is a mere mask. In the latter, the claim 
is untrue but the claimant obtains in his favour the verdict of the Court by practising 
fraud on the Court. While in collusive proceedings the combat is sham, in a fraudu¬ 
lent suit it is real and earnest.!24aa) Whether the suit or the proceedings which 
resulted in the decree and the sale in execution thereof are collusive is essentially a 
question of fact.(24a) The collusion need not be at the inception but might well 
develop during pendency of the proceedings.(24b) A friendly suit brought to obtain a 
declaration of the rights of parties cannot be said to be collusive within the meaning 
of the section.(25* The conflict of opinion that had been expressed before the amend¬ 
ment as to whether a friendly suit was a contentious suit or not(26) is no longer of any 
importance. But though a collusive suit does not operate as Us pendens , a decree 
passed therein may be binding on the actual parties to the suit.(2 7) 

An abandoned suit is very much like a collusive one and the dismissal of a 
suit brought about by the abandonment by the plaintiff will not operate to affect the 
title secured by a purchaser pendente lite.{ 28) 

14. Right to immovable property must be directly and specifically in 
question. — The section applies only to suits or proceedings in which any right to 
immovable property is directly and specifically in question.(la) The question whether 
a right to immovable property .is directly and specifically in question is not one of 
mere form. It is really a question of substance of the litigation and if the property 
transferred is not actually in litigation the section will not apply even though the 
plaint prima facie includes it.(laa) Suits or proceedings for personal reliefs against 
the defendants are outside this section. Thus, a proceeding under 0. 34, R. 0 of the 

1954 Mys 26 (29) [AIR V 41 C 11] : ILK (1953) 

Mys 832. 

1946 Oudii 99 (101) [AT R V 33 C 37] : 21 Luck 
185 (DB). 

1935 Pat 230 (230) [AIR V 22]. 

(T3) 16 Oudii Cas 225 (231) (DB). 

24aa. 1956 S C 593 (599) [A I R V 43 C 103] : 

ILR (1956) Mys 152 : 1956 SCR 451. 

24a. 1956 S C 593 (598) [A I R V 43 C 103] : 

ILR (1956) Mys 152 : 1956 SCR 451. 

24b. (’58) 71 Mad L W 391 (3981 (If there is 
collusion in obtaining the decree section will 
not apply.) 

1955 Trav-Co 3 (5) [AIR V 42 C 3j : ILR (1954) 

Trav-Co 794 (DB) (A suit may be collusive 
in its very inception or a decree may be ob¬ 
tained by collusion in a suit which was 
honestly begun. 7 Trav L R 42, 18 Irav L J 
478 and 18 Trav L J (SX) 147, Diss. from.) 

25. (’07)31 Bom 393 (398) (DB). 

26. See cases cited in foot-note (16) to the 
effect that a friendly suit is not contentious. 

27. (’87J 11 Bom 708 (713) (DBl 

28. 1963 Mad 300 (301) [AIR V 50 C 103] : ILR 
(1963) Mad 592 (DBl 

Section 52 — Note 14 

la. 1963 Pat 319 (320) [AIR V 50 C 93]. (Suit 
for declaration that de endant was net adopted 


by plaintiff’s husband - During pendency of 
suit certain properties transferred by plaintiff— 
Compromise decree-Held scope of title .suit 
could not be enlarged by compromise* decree 
into a suit with respect to properties—Doctrine 
of lis pendens not applicable.) 

1957 Andh Pra 454 (456) [A I R V 44 C 142] : 
ILR (1956) Andh Pra 137 (DB . (The property 
to which the doctrine of lis pendens applies is 
property which is “the subject-matter of the 
suit.”) 

1957 Pat 729 (731) [A I R V 44 C 218] : 36 Pat 
1139 (DB). 

(’50) 55 Mys H C R 174 (195) (DB). 

[S*e a 1 so 1957 Pat 408 (413) [A I R V 44 C 122] 
(DB) (Section 52 prohibits alienation, or any 
transaction in respect of immovable property, 
forming the subject-matter of any suit or pro¬ 
ceeding.)] 

1 aa. 1957 Pat 408 (413) [AIR V 44 C 122] (DB). 
(Where by virtue of the lease of a nart of the 
mortgaged property, such property is free from 
encumbrance and consequently it is not in 
controversy at all in the proceedings for the 
mortgage award to the knowledge of both the 
mortgagor aud the mortgagee, the inclusion of 
the property in the application for award does 
not alter the position.) 

(’50) 55 Mys H C R 174 (195) (DB) (It is not 
enough if the property is specified without the 
right to it being directly in issue.) 
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Code of Civil Procedure; 1) or a suit for rent(2) or a simple suit for money(3) does not 
operate as lis pendens. The mere fact that in such a suit an ‘injunction’ is granted 
against the defendant from alienating his property(4) or an attachment is made of his 
properties(5) does not make the suit one, in which a right to such property' is directly 
and specifically in question. In Worst ey v. The Earl of Scarborough (G) where money 
was secured upon an estate and, in a suit in the Court of Chancery, the main question 
was, as to the right to the money and the question relating to the estate on which 
the money was charged was only collaterally and not directly in question, it was 
held that the purchaser of the estate pending the suit was not affected by lis pendens . 
A suit against X as legal representative of Y, for recovery of money to be realised from 
the assets of Y in the hands of X t is not one in which the right to the property 
constituting the assets is directly and specifically in question.(7) In Anundo Moyee v. 
Dhonendro Chuuder(S) which was a case before the Act, where X had attached certain 
properties in the mofussil before a suit for foreclosure ha 1 been instituted in the High 
Court of Calcutta, and purchased the same in execution pending the foreclosure suit 
their Lordships of the Privy Council held distinguishing the case of Bishop of 
Manchester v. Pame{ 9) that the decree for sale made in the foreclosure suit could not 
operate as a judgment in ran in the mofussil, but operated only in personam and 
could^not aff ect the titl e of persons who were no parties to the suit. 

^ 1 iu- unde rlying principle of this section is that no immovable property which 

is the subject-matter of the litigation can be transferred or dealt with by any party to 
the suit to the detriment of the other party, d he decree may be for possession or 
sale of the property or it may only create a charge on the property. But whatever the 
nature of the decree, it is binding on the person to whom the property is transferred 
during the litigation.(10) 1 hough a charge is not an ipterest’ in immovable property, it 

1. 1930 Oudh 93 (95) 'A I R V 17]: 5 Luck 020 “ 

(DP). (Simple money decreed 

2. 1952 Pat 9 HI) [AIR V 39 : 30 Pat 317. (To 
make lis pendens act as notice to purchaser 
»uit must relate specifically to tstato and not 
to money secured on it ) 

1949 Nag 114 (U5j [AIR V 30 C 42] : ILR (1948) 

Nag 573. (Suit for rent of holding—Sale of 
holding during pendency <f execution proceed¬ 
ings in suit is not hit by lis pendens.) 


1931 Oudh G3 65) [AIR V 18] (DB). (Claim for 
dower is simple inonev claim.^ 

(’SO) .1880 fun Rc No.' 113 p. 27G (282) (DB). 
iSuit tor merely a money decree on a mortgage 
bond.) 

4- 1930 All 3S7 (388, 3S9) [AIR V 171 
[Sec 1914 J.ah 356 (357) [AIR V ll (DB).] 

[See nisn 1930 Lull 858 (859) [AIR V 17].] 

5. 1950 Bom 27S (285, 28G) [A I R V 37 C 80] : 
ILR (1^50) Bom 114 (DB). 


11928 Cal 441 (442, 443> [AIR V 15]: 53 Cal 701 
< DB). (Lis pendens to be a notice to a purchaser, 
suit must relate specifically to the estate and 
not to money secured on it.) 

192G Cal 191 (192) [AIR V 13' (DB). (Proceed¬ 
ings under Bengal Tenancy Act.) 

1936 Cal 279 (281) [AIR V 23]: 63 Cal 1117. (Do.) 

3. 1959 Audh Pra 280 (286) [A I R V 46 C 85] 
(DB). (I)ecree for mono profits is nothing more 
than a simple decree for money.) 

1957 Pat 408 (414) [AIR V 44 C 122] (DBA 

1940 Oudh 104 (105) [AIR V 27]. (Dower suit — 
Decree does not create charge on property in 
hands of heirs of the deceased Muhammadan 
— Section 52 does not, therefore, apply if the 
hems mortgage the property in their hands bona 
hde and for value subsequent to the decree but 
pending the appeal.) 

1932 Rom 301 (302) AIR V 1 9\ 

/ L ^ 


1911 Mad 20S (211) [AIR V 18^ (DB). (AIR 1929 
All 816 and 6 Ind Cas 40, followed.) 

1929 All 816 (846, 847) [AIR V 16]. (Attachment 
operates as a valid prohibition against aliena¬ 
tion only from the date of proclamation under 
O. 21, Rule 54.) 


1915 Oudh 157.158) [AIR V 2]. 

+ (’10) 6 Ind Cas 40 (42) (DB) (CaD. 


6 . (1716) 26 E R 1025 (1026) : 3 Atk 392. 

7. | (’10) 8 Ind Cas 1208 (1209) (Low Bur'. 
(’OS) 1908 Pun L R No. 52 p. 129 -135) (DB). 
(’03) 26 All 28 (31, 32) (D1J). (Dissenting 

19 All 504.) 

See also ’*2^ 9 Cal 406 (409) (DB). 

(’06) 2 Cal L Jour 138 il41)(DB).J 


from 


8 . (’71 14 Moo Ind App 101 (109) (PC). 

9. (1805) 32 K R 1062 (1063) : 8 R R 131. 


lO t 194 1 Bom 191 (193) [A I It V 31 ] : ILR 
(1911 Bom 271 (DB). (The principle of lis pen- 
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amounts to a right to immovable property” within the meaning of this section.(ll) 
The Calcutta High Court has held that though a decree for arrears of rent creates a 
first charge on the property it does not render the suit itself as one in which a right 

to immovable property is directly and specifically in issuedllaa) The Orissa High 
Court has held that a charge under S. 74 of the Orissa Tenancy Act is not a charge 
within the meaning of S. 100 of this Act and a proceeding in execution of a rent 

decree is not one in which any right to immovable property is in dispute between the 
parties until a valid attachment is effected.(llaaa) The Patna High Court has also 
held that a charge referred to in S. 65 of the Bihar Tenancy Act is not a charge 
within the meaning of S. 100 of this Act and a transfer after the rent decree but 

before execution will not attract the provisions of this sectionallaaaa) Where the 

genuineness of a deed, such as a deed of settlement, is only in question, there is no 
right to immovable property directly and specifically in question.(lla) 

An easement being a right or interest in immovable property, S. 52 will 
apply to a case where A obtains a decree against B for an injunction restraining him 
Horn interfering with his right to drain oil water through his lands and C purchases 
the property from B after the passing of the decree.(lib) 

In a suit under S. 80, Bengal Money-lenders Act (10 of 1940 ), the right to 

immovable property is not directly and specifically in question.(llc) 

A suit or proceeding, in which, at its inception, no question as to right to any 
property is directly or specifically raised, may, at a subsequent stage thereof become a 
suit or proceeding in which such question is involved. Thus, a suit for maintenance 
in which no charge is asked for against any property is not, at its inception, one in 
which any right to immovable property is in question. But if the decree declares a 
charge on any particular property, the litigation thereafter becomes one in which 
such right is in question and a subsequent transfer of the property will be affected by 
Us pendens. (12) Similarly, where in a suit for mesne profits, the defendant furnishes 
security of specific immovable property for any amount that may be decreed in the 
suit, the litigation becomes, from the date the security is given, one in which a right 
to immovable property is in question. A transfer, therefore, of such property after the 


dens in S. 5*2 applies'to a suit for maintenance in 
which it is sought to have certain properties 
charged for the maintenance and lis applies to 
those properties if they are charged under the 
decree. If the decree creates a charge, that 
charge is in all cases binding on the transferee 
and the question of notice is immaterial.) 

1 1. 1956 S C 593 (597) [AIR V 43 C 103]: ILR 
(195G) Mvs 152 : 1956 S C It 451. (Suit for main¬ 
tenance with prayer for charge on specific pro¬ 
perties.) 

1966 Madh Pra 318 (323) FAIR V 53 C 80]. 

1959 Bom 475 (477) [A I R V 46 C 141] : I L R 
(1959) Bom 94. (Suit by Hindu wife for 
maintenance claiming charge on husband’s 
property. AIR 1927 Mad 502, Diss. from. 1 
1951 All 141 (146, 151, 153) [AIR V 38 C 16] *. 

ILR (1953' 1 All 284 (FB). 

1945 Cal 322 (325) [AIR V 32] (DB>. 

+1943 Cal 227 (231) [AIR V 30] i DB). 

L But see 1964 Bom 1 (4) [AIR V 51 C 1 *. I L R 
(1963) Bom 509 (DB). 

1943 Oudh 354 (360) [AIR Y 30] : 19 Luck 1 
(FB). (The essence of the doctrine of lis 


pendens is that immovable property should 
form the subject-matter of the dispute and 
procecdinge involving a charge on immovable 
property do not imply that a right to immoy- 
vable property is directly and specifically in 
question.)] 

1 Isa. 1951 Cal 221 (224) [AIR V 38 C 42]: ILR 
(1951) 1 Cal 283 (DB). 

1 laaa. 1951 Orissa 41 (45) [A I R V 38 C 16] *. 
ILR (1950) Cut 195 (DB). 

1 I aaaa. 1952 Pat 9 (11) [A I R V 39] : 30 Pat 
317 (DB'. 

1 la. 1945 Mad 454 (456) [AIR V 32]. 

lib. 1955 Andhra 199 (200) [AIR V 42 C 73] : 
ILR (1955) Andhra 257. 

11c. ILR (1953) 1 Cal 101 (105) : A I R 1955 
N U C 2069. 

12 *1936 Mad 589(592) [AIR V 23]. (Essential 
to constitute lis pendens stated.) 

See also 1944 Bom 191 (193) [AIR \ 31 ] (DB). 
^Decree creating charge for maintenance comes 
under section.)] 
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date on which it is given as security will he affected by lis pendens.i Id) W here a 
security bond for due performance of decree is executed not by any surety, but by the 
judgment-debtor himself and is accepted by the Court at a time when the decree is 
being enforced against his person, it is perfectly competent for the execution Court to 
enforce the liability that is created under the bond as accepted by Court. Persons who 
have taken the subsequent hypothecation bond from the judgment-debtor are not 
entitled in law to any notice of the proceedings in execution based on the order on 
the security bond and the rights acquired by these persons are clearly affected by the 
rule of Us pendens.{ 13a) So also where, in execution of a simple money decree 
against A as the legal representative of B, certain properties of .1 were attached and 
A objected to such attachment, it was held in a case, before the Act, that from the 
moment the objection was raised, the right to the property became the subject-matter 
of the litigation, and that a subsequent transfer thereof would be atfected by lis 
pmdens.(l-L) In Bazonjet Hossein v. Dooli Chand( 15) where, in a suit by credi. 
tors of a deceased person against his heirs for recovery of money from out of the 
assets, a decree was passed diresting the defendants to account for the property, a 
transferee, who took the property after the decree, was held affected by lis pendens. 
A contrary view lias, however, been taken by the Nagpur High Court,(16) namely that 
the doctrine of lis pendens will not apply unless from the very beginning of the 
suit or proceeding the right to the property was in question, and that, where in a suit 
for money, a charge is declared by the decree on certain property, a transfer of the 
property subsequent to the decree, is not affected by lis pendens. Their Lordships 
relied upon the decision of the High Court of Patna in the undermentioned cased 17) 
In that case the plaintiff sued for the recovery of money and also claimed that certain 
properties should be charged for the amount that may be decreed, but the Court 
granted merely a money decree without giving any charge on any property. It was 
held that a transfer of the property pending the suit was not affected by lis pendens 
for two reasons, firstly that the actual decree did not affect in any way the property 
transferred, and secondly, that the suit, even though asking for a charge in the plaint, 
was not one in which any right to immovable property was in question. It is submit¬ 
ted that the Nagpur view is not correct. Nor is the second reason given by the Patna 
High Court correct. 

A suit which, at its inception, is one in which a right to property is in question, 
may, at a subsequent stage, cease to involve any such question, in which case, it will 
cease to operate as lis pendens. Thus, where in a mortgage suit for sale of the mort¬ 
gaged property, a money decree was passed against the defendant and subsequent to 
the decree, the defendant transferred the mortgaged property, it was observed by their 
Lordships ot the Privy Council that so long as the decree stood, the title of the defen¬ 
dant to the property was not “directly and specifically in question.’’(l8) In such cases, 
really, the transfer does not affect in any way the rights of the parties under the 
decree. (19) 

A transfer made before the property is brought within the control audj 


13. 1930 Mad 5S9 (592) [AIR V 23]. 

[S<>e also 1953 Truv-Co 304 (360) [AIR V 40 
0 140] (DR,. (1930 Mad 580 [AIR V 23], 

Rol. on.)] 

13a. 1953 Trav-Co 3G1 (300) [AIR V 40 C 140J 
(DR). 

14. (*73) 19 Suth \Y R 197 (197) (DR). 


15. (’79) 1 Cal 402 (410) : 5 Ind App 211 (PC'. 
1G. 1940 Nag 8 (13) [AIR V 27] (I)R). 

17. 1930 Pat 571 (572) [AIR V 23]. 

18. (’05) 32 Cal 198 (212, 217) *. 39 loci App 1 
( Ro). 

19. 1930 Pat 571 (572) [AIR V 23]. 

Also sec Note 35. 
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jurisdiction of the Court is not affected by lis pendens. Thus, where the plaintiff 
sued in respect of properties x and y and the defendant transferred property £ while 
the suit was pending, but subsequently the plaintiff got the plaint amended by substi. 
tilting property z for property y in the plaint description of property, it was held that 
the amendment did not relate back to the date of the plaint and that the transfer of 
z ^ () t affected by lis pendens. (20) But the amendment order will relate back to 
the date of application for amendment. 1 fence, a transfer of property z in the above 
illustration after the date of application for amendment, but before it is ordered, will 
be clearly affected by lis pendens. (20a) 

The section will apply only where the property transferred is the same as the 
property in litigation. It has been held in some cases(21) that in order that the 
doctrine of lis pendens may apply, the property in litigation must be described with 
sufficient precision so that its identity can be ascertained. This view appears to be 
based on the theory that lis pendens operates as notice to the alienee and that the 
description of the property must be sufficiently precise to put him on his guard. It was 
accordingly held in the undermentioned case,(22) that an alienee who knew that the 
particular property was in litigation cannot rely upon the fact that the property was 
misdescribed in the plaint. In the case noted below(28) the High Court of Bombay 
pointed out that the doctrine of lis pendens is not based on any theory of notice, and 
that therefore the knowledge of the alienee as to the identity of the property he is 
buying, with the property described in the plaint, is immaterial, but it held that the 
real question was whether the parties knew . from the description given in the plaint 
what properties exactly were included in the litigation. It is submitted that the 
doctrine of lis pendens is based neither upon the theory of notice to the alienee nor 
upon the fact that the party transferring know that the property is included in the 
litigation. If as a fact the property is the subject of litigation, then a transfer thereof 
wdll be affected by lis pendens. The question of the description of property in the 
plaint or proceeding is merely relevant in order to find out whether the property 
transferred is, or is not, included in the litigation. 


15. Applicability of doctrine of lis pendens to movable property. — 

This section does not, in terms, apply to the transfers of movable property pendente 
lite. But does the principle underlying the section apply to such cases'? In T Yifjram 
v. Buckley{ 1) it was held by the Court of Appeal in England that the doctrine of 
lis pendens does not apply to personal estate other than chattel interests in land. 
Lindlcy, L. J., observed : 


“If the doctrine of lis pendens were applicable to peisonal property generally, bankers 
and others could not safely make advances on ships or goods and that which represents them 
in commerce—for example, bills of lading, dock warrants, wharfingers’ receipts, nor upon stock 
and share certificates, nor upon debentures or policies, nor even on negotiable securities, without 
making searches in the Judgment Registry Office. Such a dot trine would paralyse the trade of 
the country, and there is no warrant for it cither in the statutes relating to lis pendens or in 
the decisions of the Courts.” 


20. 1962 Mvs 1S9 (1S9) [AIR V 49 C C2[ : ILK 
(1962) Mys 312. 

1920 Nag 92 <92, 931 [AIR V 71. 

1919 All 320 1321, 3221 [AIR V 6] : 41 All 534 
(DB). 

20a. 1945 Mad 219 (220) [AIR V 32]. 

21. 1935 Oudh 49 < 51) [AIR V 22] (DB). 

•f(’40) 44 Cal W N 783 (784, 785). (What descrip¬ 


tion will be sufficient in a particular case would 
depend on the facts of that case.) 

(’09) 2 I ml Cas 85 (86, 87) (Cal). 

22. 1921 Cal 730 (741) [AIR V 8] .DB). 

23. 1937 Bom 244 (252,253) [AIR V 24] (DB). 

Section 52 — Note 15 

1. (1894) 63 L J Ch 689 (692, 693) : v lS94) 3 Cb 
483 (493). 
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The view taken in Wigram’s case( 2) was followed in this country in the undermen¬ 
tioned cases(3) and it was held that the principle underlying the section had no appli. 
cation to movable property. A different view has, however, been taken in some cases’ 
In Banke Behari Lai v. Bagliubir Dayal( 4) Sulaiman, J., expressed the view that 
the principle of the section would be applicable to movable property. In Talari v. 
Vimanathan{b) it was observed obiter that the principle of the section wag applicable 
to movable property ‘if the alienee is proved to have had notice of the pending suit’.(G) 
It is submitted that these views are not correct. 

16. Only property in litigation cannot be transferred. — The section 
applies only where the property in litigation actually is transferred. It cannot, 
obviously, apply where the property transferred is other than the one in litigation.(1) 

There is no general doctrine of law that nothing that accrued between the date 
of the suit and the date of the decree could alter the relations existing between tho 
parties. Where, therefore, A, a cosharer in a village sold his shares to a stranger, 
and B another coslmrer instituted a suit for pre-emption but during the pendency of 
the suit the stranger obtained by gift from another cosharer another share in the 
village and thus himself became a cosharer, it was held by their Lordships of the 
Privy Council that B lost liis right to pre-emption.(2) This case was decided on a 
state of law which existed prior to the enactment of the Agra Pre-emption Act, XI of 
LJ22, which provided in 8. 19 that the right of pre-emption must not only exist at the 
date of the suit, but also at the date of the decree. The Act has, however, now been 
amended by the Agra Pre-emption (Amendment) Act (U. P. Act IX of 1929), and as 
amended, a right of pre-emption cannot be defeated by any voluntary transfer made 
in favour of the vendee after institution of a suit for pre-emption. 

As for repeal of the Agra Pre-emption Act, see S. 339 of the U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1901). 


17. Administration suit. An administration suit like any other suit wil 
operate as Us pendens if the property transferred is directly and specifically in ques 
tion in the suit. In a mere general claim for administration of a trust or of a deceas 
ed person’s estate, the suit does not operate a3 / is pendens* for though a property 
included i n the estate may be directly in question it cannot be said to be specif b 

5. 1915 Mad 502 (502) [AIR V 2] « DB)~ " 


•183, Wigram v. Buckley. 

3 1962 Ker 309 (312) jAIR V 49 C 87’ : ILK 
(1962) 2 Ker 55. 

1952 Mad 59 (59, GO) [AIR V 39 C 291. 

P39) 29 Trav L Jour 1252 (1255) (DB). 

1943 Mad 94 (97) [AIR V 30] (DB). (3G Bom 
189, Followed.) 

(’12) 36 Bom 189 (198) (DB). 

0901) 25 Bom 40G (422). 

(’96) 9 C P L R 22 (24, 2G). 

(’01) 23 A]1 331 (335) (DB). (Assumed that 

doctrine does not apply to movable property — 
But mortgage decree held to be immovable pro. 
perty and the doctrine held applied to the 
transfer cf such decree.)] 

[See also 1922 Pat 394 (395, 396) [AIR V 9 : 1 
l’at 5 (DIF. (It is more than doubtful if the- 
doctrine of lis pendens is applicable to mov¬ 
able property.)] 

•4. 1930 All 380 (381, 382) [AIR V 17] (DB)- 
(1 lacsfer of decree.) 


6. [See also '1934 Mad 40 (43) [AIR V 21) : 57 
Mad 426], 

Section 52 — Note 16 

1. 1953 Trav-Co 573 (574) [AIR V 40 C 223]. 
(Where the suit is for 'redemption cf the mort¬ 
gage in favour of defendant No. 1 and .not for 
the redemption of the sub-mortgages granted by 
defendant No. 1 it does not mean that the 
plaintiff was redeeming the sub-mortgages 
directly and therefore transfer of possession by 
sub-mortgagee during the pendency of the suit 
for redemption cannot be vitiated.)] 

3925 Nag 274 <277) [AIR V 12l : 21 Nag L R 
133. 

(’40) 44 Cal W X 783 (784, 785). 

2. 1932 P C 57 (CO) [AIR V 19' : 59 Ind App 
138: 54 All 189. (AIR 1929 AH 53 (FB), 
Approved.) 
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in the „ l Bu \y here the P arfclcuIar property is sufficiently indicated 

a the su't, the smt wQuid operate as Its pendens* 2) Thus, where a Commis. 

that V aP f POn ? C V n he , SUlt anJ he mak6S a report 0 tbe Court in which finds 
the nrone r t ar ^ ^ ? }* dealt with as the estate of the deceased person, 
whp P P 5 1 COme ! fr0m that time directl y and specifically in question. (3) So also 

property I (4) admini ^ ° n ° rdei ’' “ ^ Suit f ° r Sale cf certam specified 

In Chatturput Singh v. Maharaj Bahadoorfo ) their Lordships of the Privy 
ouncil held that a transfer, after an order for sale by the Receiver in an adminis¬ 
tration suit and before such sale is subject to the result of the suit by virtue of.the 
coc rine of lis pendens. Their Lordships also observed that apart from the doctrine 

ol Its pendens there was a broader proposition of law applicable to such cases and their 
Jjordships stated the proposition as follows : 

“When the estate of a deceased person is under administration by the Court or ‘out of 
Court, a purchaser from a residuary legatee or heir buys subject to any disposition which has 
been oi may be made of the deceased’s estate in due course of administration. In fact‘the 
light of the residuary legatee or heir is only to share in the share ultimate residue which mar 

lemain foi final distribution after all the liabilities of the estate, including the expenses of 

administration, have been satisfied’.” 1 s 

In Puran Chand v. Monmotho Nath, (6) a suit was filed against the trustees 

of a certain estate for the ascertainment of the respective rights of the parties inte. 

rested in the trust deed and for directions as to the administration of the trust. By an 
interim decree R. N. was declared entitled to one.sixth share of the property A 7 " and, 
after other declarations, it was ordered that the trustees should retain the costs of the 
suit out of the trust properties. Thereupon, while further proceedings in the suit were 
still pending, R, N. mortgaged his one-sixth share to M. Subsequently, a further order 
m the suit was passed that property X should be sold for raising monies for payment 
of the costs of the trustees and the property was sold to X. It was held that M took 
his mortgage only subject to the further orders of the Court in the suit and therefore 
took it only subject to the sale. Their Lordships of the Privy Council further held 
reljing upon Chattuvput Singh v. Nalicivcij Bahadooi‘,[7) that the principle of the 
decision applied equally to a suit for administration of the trust as to a suit for the 
administration of a deceased person’s estate. 

In Ma Chit Su v. National Bank of India Ltd.,(8) where pending a suit for 
administration in the Chief Court, the property comprised in the suit was sold under 
the permission granted by a subordinate Court to the administrator appointed by it in 
a proceeding under the Probate and Administration Act, 1S81, and the administrator 


Section 52 — Note 17 

1.1923 Rang 69 (70) [AIR V 10] (DB). (Suit 
between an beir and an administrator—Aliena- 
tion by the administrator.) 

1924 Rang 221 (232) [AIR V 11] : 2 Rang 4 (DB). 
(Do.) 

L See also 1927 Rang 186 (187) [AIR V 14] : 5 
Rang 266 (DB).] 

2. 1924 Rang 221 (229) [AIR V 11] : 2 Rang 4 
(DB). 

(1887) 35 Ch D 297 (305): 56 L J Ch 
530 (535', Price v. Price. 

[See also (1768) 27 E R 439 (439): Amb 676, 
"Walker v. Smalwood." 

j 

3. 1930 Rang 132 (136) [AIR V 17] : 7 Rang 


—-—- ------ — ■ ~ - ^ 

734 (1)B). (Doctrine applies to transfers under 
Court sales independently of T. P. Act.) 

4. 1925 Cal 395 (398) [AIR V 12] : 51 Cal 1033 
(DB). 

5. (’05) 32 Cal 198 (218) : 32 Ind App 1 (PC). 
[See also 1925 Cal 395 (397) TaIR V 12] : 51 Cal 

1033 (DB). 

1925 Cal 703 (704) [AIR V 12] (DB). 

1941 Rang 79 (80) [AIR V 28] : 1940 Rang L R 
826 (DB;.] 

0. 1928 P C 38 (39) [AIR V 15] : 55 Cal 532 : 55 
Ind App 81. 

7. (’05) 32 Cal 198 (217) : 32 Ind App 1 (PC). 

S. 1925 P C 261 (263) [AIR V 12]. 
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was a party to the suit in the Chief Court, their Lordships of the Privy Council 
observed as follows: 

“ The suit for an administration of the estate had been entertained bv the Chief Court, and 
was pending in that Court; and it is difficult for their Lordships to understand that the Legis¬ 
lature could have intended that when a suit for administration of an estate is before a Court 
competent to entertain it and to order that accounts should be taken in the suit, any other 
Court should have power to grant permission for the sale of property (part of the estate)- but it 
appears from the judgments in this suit of the Chief Court that according to some rules of 
practice of the Chief Court, the Chief Court recognised a power of another Court to grant per¬ 
mission, for the sale of property of the estate before the Chief Court.” 

18. Mortgage suits. The doctrine of lis pendens applies to mortgage suits 
also. In such suits the equity of redemption of the mortgagor is directly amf specifi¬ 
cally question(l) and a transfer either privately by the mortgagor(2) or by way of 

compulsory sale in execution of a decree or otberwise(d) would be affected bv the 

—— ■ _ * 


Section 52 — Note 18 

^FB ) 1931 A11 466 ^ 48< ^ " AIR V 18 ^ 1 53 A11 10 “ 3 

1922 Nag 89 (91) [AIR V 9" (FID. 

1943 Cal 577 <584) [AIR V 30 . 

1954 Sau.32 (84) [AIR Y 41 C 35]. 

1930 All 597 (599.) [AIR \ l7j (DB). iTransfer 
of property after final decree but before com¬ 
plete satisfaction of it.) 

1933 All 201 .202) [AIR V 10]: 55 All 235 (DB'. 

(Transfer of property pending foreclosure pro¬ 
ceeding.) 

(’10) 13 Oudh Cas 50 (52) (DB). 

(’08) 8 Cal L Jour 153 (155) (DB'. 

+(’13! I 8 Incl Cas 177 (178, 179) (Dll) (Cal). 
( buit to enforce a simple mortgage. ) 

[See also (’21) 63 Ind Cas 144 (144) (DB) (All). 
'Final decree for sale—Judgment-debtor trans¬ 
ferring his interest in the property mortgaged 
The transfer or the fact that the transferee’s 
name did not appear in the decree held no 

, * 1^^ ^ sale and did not affect 

the rights of the decree-holder to realise his 
money. )1 

2 . 1967 SC 1390 (1395) [AIR V 54 C 291] : 
b ILK 46 Pat 870. (Lease by mortgagor pending 
suit for sale by mortgagee.) 

1937 P C 260 (261) [AIR V 24] : 31 Sind L R 
o52. 

(’88) 15 Cal 756 (761) : 15 Ind App 97 (PC). 

1957 Ker 121 (124) [AIR V 44 C 70] (DB). 

1954 Trav-Co 38 (40) [AIR V 41 C 13] (DB). 
(Suit on mortgage pending — Subsequent mort¬ 
gage on same property — Property sold in exe¬ 
cution of decree obtained in suit — Property 
goes to auction-purchaser free of charge created 
during pendency of suit.) 

1943 Lab 113 (113) [AIR V 30] (DB). (A subse¬ 
quent mortgage effected during the pendency 
of a suit by a prior mortgagee against the 
mortgagor does not, under the rule of 1 is 
pendens, affect the rights of the prior mort¬ 
gagee, and the subsequent mortgagee cannot 
Impugn the rights of the latter except to the 
extent to which he is protected by the rule of 
subrogation.; 


1937 Pat 13 (13) [AIR V 24] ; 15 Pat 372 DB,- 
(Sale.) 

(’36' 1936 Mad \V N 1069 (1069'. .Suit bv 
assignee of prior mortgagee — Assignee obtain¬ 
ing decree and purchasing suit property — buit 
by subsequent mortgagee — Prior mortgagee’s 
assignee impleaded — Sale by assignee of prior 
mortgagee to stranger during pendency of latter 
suit 1 ransfer hit by doctrine of lis pendens. 1 

1918 Bom 105 (106) [AIR Y 5] : 43 Bom 240 
(DB). (Mortgage.) 

1916 Oudh 232 (233) [AIR Y 3": 18 Oudh Cas 
369. 

(1900) 22 All 243 (245) (DB-. .A second mort¬ 
gagee who takes a mortgage from a defendant 
mortgagor during the pendency of a suit on a 
prior mortgage, should be treated as a repre¬ 
sentative of the defendant in execution of de¬ 
cree within the meaning of S. 244, Civil Pro¬ 
cedure Code (1882). 

(’89) 1889 All \Y N 91 (91) (DB,'. (Mort^e.) 

( 84) C All 444 (446) (DB). (It makes no differ¬ 
ence that the purchase is by a registered docu¬ 
ment, while the suit is on au unregistered one 
relating to the same property.) 

(’74) 11 Born HCR 64 (67) (DB . (Registered 
mortgage during pendency cf suit by mortgagee 
under unregistered deed for foreclosure and sale 
— Rule of lis pendens applied.) 

(’74) 1874 Bom P J 189 (DB'. (Sale.) 

1935 Oudh 49 (51) [AIR V 22" i DB . (Do.) 

( 75) 23 Suth W R 382^(382) (DB). (Suit on an 
unregistered mortgage — During the suit, sale 
by mortgagor by registered deed — Held, sale 
was subject to the doctrine of lis pendens.) 

3 . ( 88) 15 Cal 756 (761) : 15 Ind App 97 (PC). 

+ 1931 All 466 (480) [AIR Y 18': 53 All 1023 (FB) 
1962 Bom 191 (196) [AIR V 49 C 41' ; ILli 
(1961) Bom 977. 

(’62) 1962-2 Mad L J 336 «337). 

1959 Ker 133 (135) [AIR V 46 C 44] : ILR 1958) 
l\er 480 (DB). (Sale in execution of money 
decree subsequent to mortgage «uit > J 

1958 All 24 (25) [AIR Y 45 C T\dU). (AIR 1931 
All 466 (FB), Rel. on.) * 

( 55) ILR (1955) 1 All 673 (685) (DB). v IIouso 
sold for realization of arrears of income-tax 
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doctrine of lis pendens. The transferee would be bound by the decree in the suit.(4) 
He takes it subject to the incidents of the suit,(5) and one of the incidents is that a 
purchaser under the decree in the suit gets a good title against all persons whom the 
suit binds.(G) He cannot claim to redeem the mortgagee or purchaser in execution of 
the decree on the ground that he was not a party to the suit, though he could have 
redeemed the mortgagee before the sale.(7) 


after preliminary mortgage decree and during 
pendency of mortgage suit is hit by doctrine of 
is pendens, and is subject to the rights of the 
mortgagee.) 

1952 All 298 (299) [AIR Y 89]. (Revenue sale 
under S. 162, U. P. Land Revenue Act (1901) 
for realisation of money due to a Co-operative 
Bank — Sale taking place during pendency of a 
mortgage suit - Subsequent sale in execution of 
mortgage decree —Purchaser under revenue sale is 
bound by sale in execution of mortgage decree.) 

1952 Nag 841 (847) [AIR V 89] : ILR (1952) Nag 
211 (FB). (Purchaser in sale held under S. 157, 
C. P. Land Revenue Act during pendency of 
mortgage suit in respect of that property is 
bound by the decree in view of S. 52.) 

1950 Orissa 86 (41) [AIR V 87 C 5] : ILR (1949) 
1 Cut 557 (DB). (Rent decree under S. 199, 
Orissa Tenancy Act — Mortgage suit on the 
holding pending — Execution sale under rent 
decree before passing of tinal decree in mortgage 
suit — Decree-holder purchaser gets only right 
of redemption which is barred on confirmation 
of sale under linal decree in mortgage suit.) 

(’50) 1950 Trav-Co L R 686 (640) (DB). (1 T L J 
28 and 16 T L J 510 (FB), Rel. on.) 

1949 Mad 207 (208) [AIR V 86 C 90]. 

1943 Trav L R 188. 

1929 All 601 (,602) [AIR V 16]. (Auction sale in 

execution of Government dues.) 

1928 Lah 505 (507) LAIR V 15]. (Sale in exe¬ 
cution of decree in a suit by a puisne mortgagee 
during the pendency of suit by a prior mort¬ 
gagee to which the puisne mortgagee ^as a 
party is affected by 1 is pendens.) 

(’ll) 9 Ind Cas 772 (773) (Rang). (Sale in exe¬ 
cution of money decree against mortgagor.) 

(’9S) 1898 Bom l’J 38 (DB). (Sale of the same pro¬ 
perty bv Court in execution of money decree.) 
1925 Oudh 496 (.498) [AIR V 12] : 29 Oudh Cas 
37 (DB). (Sale of property in execution of money 

decree.) 

1917 Bom 151 (152) [AIR V 4] : 42 Bom 215 
(DB). (Transfer effected under another Court’s 

order pending suit.) 

(’74) 11 Bom II C R 139 (143) (DB). ‘Sale in 
execution of money decree pending suit.'' 

4 . 1954 Trav-Co 38 (40) [AIR Y 41 C 13]. (Suit 
on mortgage pending — Subsequent mortgage 
Properties sold in execution of decree obtained 
in suit — Property goes to auction-purchaser 
free of charge created during pendency of suit.) 
(’33) 142 Ind Cas 188 (189) (Cochin) (DB). 

1940 Cal 150 (152, 153) [AIR V 27] (DB). 

1933 All 201 (202) AIR V 20 1 : 55 All 235 (DB). 
1928 Mad 612 (613) [AIR V 15] (DB). 

(’89) 16 Cal 335 (363) (DB). (Where a mortgage 


decree becomes inoperative by reason of the law 
of limitation a purchaser pendente life is no 
longer bound by it.) 

Also sec S. 60, Note 54. 

(’85) 9 Bom 141 (145) (DB). (Redemption suit by 
mortgagor - Transfer of a part of the property 
pendente life.) 

5. 1967 S C 1390 (1395) [AIR V 54 C 29l] : ILR 
46 Pat 870. 

1933 All 201 (202) [AIR V 20] : 55 All 235 (DB). 
1922 Cal 235 (236) [AIR V 9] (DB). 

6. 1967 S C 1390 (1395) [AIR V 54 C 29l] : ILR 
46 Pat 870. 

1954 Trav-Co 38 (40) [AIR V 41 C 13]. (Suit on 
mortgage pending —Subsequent mortgage — Pro¬ 
perties sold in execution of decree obtained insult 
— Property goes to auction purchaser free of 
charge created during pendency of suit.) 

1918 Bom 105 (106) [AIR V 5] : 43 Bom 240 (DB). 
(’74) 1874 Bom P J 189 (DBh (Purchaser at sale 
in execution of decree acquires better title than 
the purchaser pendente lite.' 

7 . 1967 S C 1390 (1395) [AIR V 54 C 29l] *. ILR 
46 Pat 870. 

('90) 18 Cal 164 (T78) : 17 Ind App 201 (PC). 

1950 Orissa 36 (41) AIR V 37 C 5 : ILR (1949) 

1 Cut 559 (DB) (Rent decree under S. 199, 
Orissa Tenancy Act —Mortgage suit on the hold¬ 
ing pending — Execution sale under rent decree 
before passing of final decree in mortgage suit 
Decree-holder purchaser gets only right of re¬ 
demption which is barred on confirmation of 
sale under tinal decree.) 

1948 Nag 97 (99) [AIR V 35 C 37] : ILR (1947) 
Nag 719. (He is bound by the result of the lls 
and cannot claim a right to redeem the mort¬ 
gaged property. The same principle applies o a 
person acquiring title by adverse possession.) 

1933 All 201 (203) [AIR V 20] : 55 All 23 o (DB). 

iSuit for foreclosure — No authority of the 
Court for transfer was obtained.' 

1929 All 601 (602) [AIR V 16]. 

1925 Oudh 496 (498) [AIR V 12j : 29 Oudh Cas 
37 (DB). 

[’99) 26 Cal 9G6 (970) (DB). 

’09) 4 Ind Cas 731 (732» (DB) (Cal'. _ 

[See also 1940 Cal 150 (U2, 153) L AIR Y 27] 

1934 All 972 (973) [AIR V 2l]. (If a defendant 
wanted to take advantage of a private sale 
made by a mortgagor after the decree in mort¬ 
gage suit it is his duty to intervene in the 
execution proceedings and to pay the moitgagc- 
money and to stop the ‘■ale, and after the sale 
had taken place, it is not open to the puichaser 
from the mortgagor, against whom a decree for 
sale has been passed, to say that he could nu 
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An application to file an award directing the sale of mortgaged property is an 
original proceeding to which the doctrine of lis pendens will apply.(8) A suit for 
contribution under S. 82 operates as a lis pendens and a transfer pending such a suit 
would be subject to the result of such suit.(9) 

Where pending a suit between the mortgagor an 1 the mortgagees, the mort¬ 
gagor sdd the equity of redemption to a stranger an l the amount decreed as due in 
the first Court was increased in appeal, the purchaser was held bound by the result of 
the appeal and not entitled to claim that he was liable to pay only such sum as had 
been decreed at the time of the purchase as due to the mortgagees.'10) 


The lis in a mortgage suit continues until the mortgage decree is fully execut- 
ed,(H) or, where the suit is one for foreclosure, until a final decree foreclosing the 
mortgagor’s right is passed.(12) A transfer by the mortgagor of the mortgaged property 
between the date of the decree and before the date of the sale in execution of the 
decree, will be affected by lis pendens.{ 13) So also will be a transfer by him between 
the dates of the preliminary and final decrees.(14) In an old case before the Act it was 

mortgagee of the mortgaged property when a suit by him 


1 ify the purchase under the mortgage decreed 
Also see S. 60, Note 54. 

[See however 1946 Mad 51 (52) [AIR V 33 C 24]. 
(Maintenance decree creating charge —Execu¬ 
tion and sale under decree—Mortgage of charg¬ 
ed properties after decree but before sale — 
Mortgagee was held entitled to redeem and pay 
off charge decree holder at any time before sale 
was confirmed.)] 

8 . (’80) 4 Bom 34 (36, 37) (DB). 

9. (’91) 13 All 371 (373) (DB). 

10. 1929 P C 243 (245) [AIR V 16] : 56 Ind App 
339 : 51 All 686. 

1 1. 1934 Mad 353 (354, 355) [AIR V 21 1 (DPT 
1931 Mad 120 (122) [AIR V 18]. (The same prin¬ 
ciple applies to maintenance suit.) 

1929 Mad 197 (197) [AIR V 16] (DB). (A mort¬ 
gage suit does not finally come to an end with 
the passing of a preliminary decree.) 

1927 All 809 (310) [AIR V 14]. (A person claim¬ 
ing under a transfer during the pendency of a 
mortgage suit cannot prescribe a title against 
the mortgagee by adverse possession until the 
latter becomes entitled to actual possession by 
virtue of his purchase in execution of his mort¬ 
gage decree.) 

1(1925) Mad 1039 (1039, 1040) [AIR V 12]. 

1921 Cal 730 (741) [AIR V 8] (DB). 

(’40)44 Cal W N 783 (786). (Lis in mortgage 
suit does not terminate till the security has been 
realised for satisfaction of the judgment-debt.) 
(’ll) 9 Ind Cas 1027 (1028) (1)B) (Cal). 

(TO) 6 Ind Cas 40 (41) (DB) (Cal). 

(TO) 6 Nag L R 140 (142). 

*(’01) 23 All 331 (334) (DB). 

[See also (’67) 7 Suth W R 67 (07) (DB). (A 
purchaser under a decree for sale obtained by 
the mortgagee under a simple mortgage does 
not purchase subject to a conditional sale exe¬ 
cuted by the mortgagor after the prior mort¬ 
gagee had obtained a decree of sale, but before 
the property was actually sold.)] 

12. *(’07) 29 All 76 (80, 81). 


13 . 1931 All 466 (480) [AIR V 18] : 53 All 
1023 (FB). 

1931 Pat 64 (67) [AIR V 18] : 10 Pat 234 (DB) 

1925 Mad 1039(1040) [AIR V 12]. 

1918 Cal 524 (525) [AIR V 5] (DB). (Purchase in 
execution of a money decree, after the passing 
of a mortgage decree, but before the sale of the 
property in execution thereof.) 

1915 Sind 9 (9,10) [AIR V 2] : 9 Sind L R 86 
(DB). (Second mortgage executed after the 
decree for sale on the first mortgage.) 

(’21) 63 Ind Cas 144 (144) (DB) (All). 

(’ll) 9 Ind Cas 840 (840) (Cal). 

(’ll) 10 Ind Cas 49 (50) (DB) (Cal). 

(’09)3 Ind Cas 791 (792) (DB) (Cal). (Suit 
though proceeded ex parte , still was held to be 
a ‘contentious’ one.) 

(’09) 1 Ind Cas 213 (215) (DB) (Cal). 

(’09) 1 Ind Cas 62 (66) (DB) (Cal). 

(’09) 4 Ind Cas 731 (731, 732) (DB) (Cal). 
(Revenue sale of share of estate during 
pendency of execution proceedings on a inort° 
gage decree.) 

( 08) 7 Cal L Jour 1 (35) (DB). (Reversed on 
another point in 40 Cal 89 (PC).) 

(’05) 2 Cal L Jour 288 (300) (DB). 

(’05) 32 Cal 891 (906) (DB). 

(’04) 9 Cal W X 171 (174). 

(’04) 28 Bom 361 (363) (DB). 

(’98) 22 Bom 939 (943) (DB). 

14. 1935 Oudh 49 (51) [AIR V 22] (DB). 

1932 All 2i0 (212) [AIR V 19] (DB). 

1926 Nag 21 (22) [AIR V 13] : 23 Nag L R 86. 
(Decree for foreclosur3.) 

1925 Nag 132 (134) [AIR V 12] : 22 Nag L R 110. 
(Decree for foreclosure.) 

1915 All 27 (28) [AIR V 2] (DB). 

(TO) 6 Nag L li 140 (142). 

[Nee also (’55) ILR (1955) 1 All 673 (685) : AIR 
195;> N U C 1698. (Sale of property under 
S. 162, U. P. Land Revenue Act (1902) for re¬ 
covery of arrears of income-tax held after pre¬ 
liminary mortgage decree is affected by doct¬ 
rine of lis pendens.)] 
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for foreclosure was pending, could not be allowed to stand between the mortgagor and 
those rights to redeem which that suit, in its ultimate issue, may have left open and 
affirmed to him.(15) 

See also Note 7. 

19. Partition suits. A suit for partition of immovable property is one in 
which rights to immovable property are directly and specifically in question. Such 
suits will therefore operate as lis pendens . A transferee of property pending such a suit 
will therefore be bound by the decree .passed in the suit.(l) In some cases(2) before 
the amendment of the section it was, how'ever, held that a partition suit was not 
necessarily a contentious suit and that the question ■whether it w r as a contentious 
suit w'ould depend upon the facts of the particular case. These cases are no longer 
law in view r of the amended section. But it has been held in a recent case of the 
Calcutta High Court(8) that a partition suit in which there is no contest as to the 
fractional share of the parties is not one in which their rights to the immovable 
property are directly and specifically in question, and that S. 52 does not apply 
to such a case. A similar view has been expressed by the Oudh Chief Court in the 
undermentioned case.(8a) 

Where joint family property belonging to A and B was mortgaged to C, and 
pending a suit for partition between A and B, C purchased the -whole property (the 
share of the plamtitf A as well as of the defendant B) in execution of his decree on the 
mortgage, it was held that the suit for partition could not continue, as 6', having 
purchased the property could not be both a plain tiff as v r ell as a defendant, and that 
his purchase could not be annulled by invoking the doctrine of lis pendens.( 4) 


15. *67) 8 Suth 77 R 399 (403) (DB). 

Section 52 — Note 19 

1. I960 Orissa 9* 1 102> r AIR V 53 C 40] (DB\ 
1961 Ker 335 335. 336) [AIR V 48 C 114]. 
• Tenant inducted by party during pendency of 
partition mit is bound by decree.) 

(’58) 1958-1 Andh \Y R 85 ( 86 ) (DB). (Sale after 
institution of partition suit —■ Prior agreement 
to sell docs not all'oct application of S. 52 — 
Overruled on another point in AIR 1959 Andh 
Pra 523 (FBI.) 

(’54) 1954 B L J R 356 (359) : AIR 1955 N U C 
1597. 

1946 Pat 306 309) [AIR V 33 C 10S] : 25 Pat 13 
DB'. (A partition suit operates as lis pendens 
with the result that the purchaser of an undi¬ 
vided share pending a suit takes only that pro¬ 
perty which is allotted on partition to his 
vendor.) 

1939 Mad 275 275) [AIR V 26]. (Rule of lis 

pendens operates from date of application for 
leave tc sue in forma pauperis , praying for 

partition. 1 _ n ^ 

1936 Mad 887 ( 888 , 889) [AIR V 23^ : ILR(l937) 

Mad 66 . DB). 

1936 Nag 125 126) [AIR V 23] : ILR (1936) Nag 

22 (DB). 

1934 Lah 457 458 > [AIR V 21] (DB). 

1931 All 45 (47) [AIR V IS 1 (DB). (Auction sale.) 
1928 Bom 65 166 ) [AIR V 15]: 52 Bom 208 (DB). 
1927 All 679 <680) [AIR V 14] : 50 All 22 (DB'. 
Transfer during partition proceedings in Re¬ 
venue Court—Doctrine of lis pendens applies.) 


1924 Nag 393 (394) [AIR V 111 (DB). 

1915 Nag 89 (90) [AIR V 2] : 11 Nag L R 21. 
i Agricultural lease during pendency of transfer 

proceedings.) , , 

(’30) 1930 Mad W N 572 (576). (Partition suit is 

not non*contentious suit.) 

(’98) 26 Cal 127 (128, 129). 

(’26) 98 Ind Cas 1039 (1042) (DB) (Oudh). (Mort¬ 
gage of a grove.) 

fi’13) 18 Ind Cas 492 (493) (DB) (AID. (A trans¬ 
fer of .mortgage debt during a partition suit is 
a transfer of immovable property.) 

(1900) 27 Cal 77 (S3, 84) (DB). 

[See also (’28) 107 Ind Cas 195 (197) (Nag).] 

2 . 1928 Nag 198 (198, 199) [AIR V 15]. 

1917 Nag 44 (44, 45) [AIR V 4] : 14 Nag L R 18. 

( Held y the doctrine of lis pendens did not 
affect a transfer made after institution of parti¬ 
tion proceedings but before raising of question 
cf title.) 

(’97) 1 Cal W N 62 (64) (DB). (Overruled in AIR 
1926 Cal 714 (FB).) 

3. 1941 Cal 436 (437, 438) [AIR V 28]. 

3a. 1946 Oudh 99 (101) [AIR V 33 C 37] : 21 
Luck 185 (DB). 

4-. 1929 Cal 697 (699) [AIR V 167 : 57 Cal 597 
(DB). 

[See also 1946 Pat 306 (309) [AIR V 33 C 108] : 
25 Pat 13 (DB>. (Partition suit of joint family 
property—Sale of property pending suit in 
execution of decree for pre-partition debt bind¬ 
ing on whole family—No provision made in 
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20. Suits for maintenance. — A maintenance suit in which a charge is asked 
for against properties described in the plaint is one wherein the right to immovable 
property is directly and specifically in question and the doctrine of Us pendens 
applies to such suits.(l) The lis commences on the date of the plaint and not on the 
date of the decree which creates the charge.(la) The fact that the whole family 
property is enumerated in the schedule of the plaint but the charge is asked to be 
given on a sufficient portion thereof(2) or the decree gives a charge only against 
some of the properties though a charge is asked for against all the properties^) does 
not prevent the applicability of the doctrine of lis pendens. ‘ 

But where no charge is claimed in the maintenance suit and properties are 
described in the schedule of the plaint for the purpose merely of determinin'* the 
amount of maintenance, no question of lis pendens arises.(4) ° 

Where properties are charged by the decree awarding maintenance, a transfer 
of such properties is affected by the doctrine of lis pendens even though the transfer 
is after decree, so long as the properties remain charged under the decree.(5) The Its 


decree in the partition suits, sis to above debt 
—Execution sale not affected bv lis pendens 
AIR 1929 Cal 697, Eel. on.)] 

Section 52 — Note 20 

1 . 1928 Mad 713 (719) [AIR V 15 1 (FB). 

1967 Mad 126 (126) [AIR V 54 C 37b 
1966 Madh Pra 318 (324) [AIR V 53" C SO]. 

(’59) 1959 Andh L T 509 ^510). 

1959 Rom 475 (477) [AIR V 46 C 141] : ILR 
(1959) Rom 94. (AIR 1927 Mad 502 Diss.from ) 
1955 Mad 571 (575) [AIR V 42 C ICG]. 

(’53) 32 Pat 903 (9lG. : AIR 1955 X U C 231 
1951 All 141 (146, 151) [AIR V 3S C 16] : ILR 
(1953) 1 All 284 (FB). (AIR 1943 Oudh 354 
(FB), Dissented from; AIR 1939 All 687 : ILR 
(1939) All 885, Overruled.) 

(’51) 1951-1 Mad.L Jour 143 (145). (Suit by Hindu 
wife against her husband for maintenance and 
for charge— Alienation by husband pending 
such suit is affected by lis pendens—1927 Mad 
502 [AIR V 14], Diss. from.) 

1946 Bom 207 (209) [AIR V 33 C 56]: ILR (1945) 
Bom 885 (DB). ' 

1945 Mad 219 (221) [AIR V 32]. 

1945 Mad 126 (127) >IR V 32] : ILR (1945) Mad 
726 (DB). 

11944 Bom 191 (192) [AIR V 3lhILR(1915) Bom 
274 (DB). 

1943 Cal 227 (232) [AIR V 30' (DB). 

1940 Bom 395 (396) [AIR V 27]: ILR (1941) Bom 
1 (DB). (Affirming AIR 1939 Bom 403.) 

1939 Cal 655 (656) [AIR V 26] (DB). (In this 

case, however, the mortgage was prior to the 

institution of maintenance suit - Purchaser at 

a moitgage sale, which took place during pen- 

^ ^ * • • ance suit was held not to 

be hit by lis pendens.) 

1939 Bom 403 (404) [AIR V 26]. (F.ven if the 
sale is to pay off the mortgage prior to the 
institution of the maintenance suit.) 

1936 Mad Si (85) [AIR V 23" (DID. 

tl935 Mad 8G7 ( 86 ") [AIR V22k89 Mad 101(DB) 

1930 Mad 824 [832) [AIR V17] : 54 Mad 132 
(DB). 


25] : 
ILR 


1929 Sind 102 (105, 106) [AIR V 161. (Partition 
taking place subsequent to the institution of 
maintenance suit—Lis pendens applies ) 

V0G) 29 Mad 508 (510) (DB). ' 

(’36) 169 Ind Cas 169 (171) (Na") 

[A’ee a/.so 1938 Mad 357 (358, 359) [AIR V 
ILR (1938) Mad 829 (SB). 

1956 S C 593 (603) [AIR V 43 C 103] 

(1906) Mys 152: 1956 S CR 451 (Charge- 
decree for maintenance-Purchaser in execution 
acquires good title subject to right of person 
having right of redemption of prior mortgage— 
Decree not open to attack by person taking 
tiansfei pending maintenance suit.) 

1933 Mad 858 (359) [AIR V 20], .Doctrine of lis 
pendens not applied because the property had 

devolved on official assignee iu bankruptcy bv 
operation of law.)] 1 * 

* a * ^ ^ ^3 (597) [AIR V 43 C 103] : ILR 
(1956) Mys 152:1956 S C R 451. (AIR 1927 
Mad 502 and 53 Mys H C R 219 taking I 
contrary view must be held to be overruled ) 
1959 Bom 475 1477) [AIR V 46 C 141] ILR 
(1959) Bom 94. (AIR 1927 Mad 502, Diss. from.) 

2 . 1936 Mad 84 (85) [AIR V 23] (DB). 

3 . 1936 Mad 84 (85) [AIR V 23] (DB). 

4. (’06) 19 Mad 271 (272, 273) (DB). 

5 * 1951 Orissa 306 (310) [AIR V 36 C 75l * ILR 
(1949) 1 Cut 336 (DB). J 

1945 Mad 350 (351) [AIR V 32]. 

1939 Bom 403 (405) [AIR V 26]. 

^DB)^ 867 ^ 69) 1 B V 22 ^ : 59 Mad 101 

1928 Mad 612 (612) [AIR V 15] (DB). 

(’36) 169 Ind Cas 169 (171) (Nag). 

al.<o 1946 Mad 51 (52) [A I R V 33 C 24] 
(Maintenance decree charging properties—Sale 
m execution—Mortgage subsequent to decree 
and before sale — Right to pay off decree and 
redeem — Mortgagee is not barred by lis pen¬ 
dens from redeeming and paying off charge 
decree holder so long ft9 execution sale under¬ 
charge decree had not been confirmed )] 

Also see Notes 6 a and 11 J 
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in such a case continues so long as the maintenance is due under the decree.(6) The 
fact that the transfer was effected to pay off the plaintiff’s husband’s debts does not 
affect the above rule.(7) 

It has been held that where the suit is only a personal claim for maintenance 
as, for example, by a Hindu wife against her husband, this section has no application 
inasmuch as no right to any immovable property is in question in the suit and an 
alienation by the husband of his properties pending such a suit is therefore not 
affected by Us pendcns.{§) 

An application to file an award creating a charge stands on the same footing as 
a plaint in the ordinary maintenance suit in which a charge is claimed. The doctrine 
of Us pendens applies to such proceedings.(9) 


21. Pre-emption suit. — The doctrine of Us pendens applies also to suits for 
pre-emption, as in the case of other suits.(l) Even a resale of the property by the 
vendee in favour of the vendor pending the suit for pre-emption will be affected by 
Us pendens and cannot affect the pre-emptor’s claim to a decree for pre-emption.(2) 


6 . 1951 All 141 (153) [AIR V 38 C 16] : ILR 
( 1953 ) l All *284 (FID. (Suit for maintenance — 
Decree specifically creating charge on specific 
immovable property is net merely a declaratory 
decree but is executable — Transferee of pro¬ 
perty whether with notice or otherwise is 
bound by decree until it is fully satisfied— 
AIR 1943 0udh 354 (FID, Dissented from: AIR 
1939 All 687, Overruled.) 

1946 Bom 207 (2091 [A I R V 33 C 56 : I L R 
(1945) Bom 885 (DB\ 

1945 Mad 350 (350 * [A 1 R V 32]. (Maintenance 
suit —Decree creating charge—Sale after decree 
but before execution — Purchaser cannot suc¬ 
ceed against purchaser in execution of charge 
decree.) r 

1935 Mad 867 (869) [AIR \ 22 : 59 Mad 101 


| (’36) 169 Ind Cas 169 (171 > (Nag). (A main¬ 
tenance decree creating a charge and ordering 
periodical payments in future is in its nature 
an executory decree — It remains valid and 
operative during the period the decree-holder 

jj ves _ r phe lis should therefore be held to be 

nendin" until the death of the decree-holder. 1 

fa* also 1950 Mad 396 (396) [Alii V 37 C 178]. 

(Declaratory charge decree — Lis continues 
until possibility of enforcing charge by sepa¬ 
rate suit remains.' 

[ See however 1957 All 575 (582)[AIR V 44 C169 
(DB). (Decree declaring a sum to be a chargeon 
property but not directing sale of property in 
enforcement of charge —Transferee not subject 
tc doctrine of lis pendens.)] 


7 1940 Bom 395 (396' [AIR \ 27] : ILR (1941) 
ji’om i (DB). (No distinction between the debt 
of husband and the debt of the joint family. 1 
(See also 1944 Bom 191 (193) AIR V 31] : ILR 
(1944) Bom 274 (DB). (Even if the purchaser 
has paid off a previous mortgage lie is bouud 
by the change.'] 

8 . 1939 Bom 403 ^404) [AIR V 26j. 

[See 1927 Mad 502 (5021 [AIR V 14]. (The 
mere fact that the plaintiff mentions in the 


plaint all the property of the husband would 
not make the property subject-matter of the 
suit.)] 

9 1946 Bom 207(210) [A I R V 33 C 56] : ILR 
(1945) Bom 885 (DB). 

Section 52 — Note 21 

1. 1958 S C 838 (842) [A I R V 45 C 114] : 1959 
S C R 878 : ILR (1958") Punj 2225. 

1946 Lab 142 (143) [AIR V 33 C 3l] : ILR (1946) 
Lab 467 (FB). 

1930 Lab 356 (3571 [A I R V 17] : 11 Lah 258 
(FBI 

*1941 Lah 433 (441) [A I R V 28] : ILR (1942) 
Lah»155 (FB). 

1964 Cur L J 200 (201) (Punj). 

1952 Nag 51 (53) [A I R V 39] : ILR (1951) Nag 
830 (FB). 

1947 Lah 175 (176) [AIR V 34 C 32'. 

1946 Nag 367 (371) [A I R V 33 C 103] : ILR 
(1943) Nag 758. (Overruled on another point in 
1952 Nag 51 [AIR V 39] (FB .) 

1942 l’esh 43 (45) [AIR V 29]. 
f 1934 Oudh 303 (307) [AIR V 21] : 9 Luck 475. 
1930 All 354 (355) [AIR V 17] (DB). 

192J All 440 (441) [AIR V 16] (DB). 

1927 All 336 (337) 'AIR V 14] : 49 All 516 (DB). 
1926 All 179 (180) [AIR V 13' : 47 All 923 (DB). 
1926 All 180 (181) AIR V 13' : 48 All 221 (DB). 
1925 All 502 (502) ! AIR V 12] (DID. 

1925 All 487 (488) [AIR V 12] : 47 All 625 (DB 1 . 
1919 Lah 427 (427) [AIR V 6] (DB). 

1914 Oudh 352 (353) [A I R V l] : 17 Oudh Cas 

150. 

2 . 1929 All 440 (441) [AIR V 16] (DB). 

192* All 179 a80) [AIR V 13] : 47 All 923 (DB . 
1925 All 487 (488) [AIR V 12] : 47 All 625 (DB 1 . 
1925 All 502 (502) [AIR V 12] (DB). 

1918 All 401 (401 ) r AIR V 5] (DB). 

(’ll) 11 Ind Cas 645 (646) (DB) (Alik 
f (’09) 5 Nag L R 136 (145). (Pre-emption is a 
right of substitution and not of re-puiclia^e. 

006 • 2 Nag L R 150 (157). (Sale to vendor after 

decree.' 



TRANSFER OF PROPERTY PENDING SUIT 


[ S 52 N 21 Pt 8 ] 737 


But it has been held that a sale pending a pre-emption suit in favour of a parson 
having an equal or superior right of pre-emption to that of the plaintiff, does not 
conflict with the doctrine of Its pendens and is therefore valid.(3) The reason given 
is that the sale does not really vest any new rights. All that the vendee does in such a 
case is to take the bargain in the assertion of his pre-existing pre-emption right and hence 
the sale does not offend the doctrine of Us pendens .(4) It is necessary, however that 
the transfer should have been in recognition of the superior right. A transfer made 
in favour of a person having a superior right but not in recognition of such ri-ht will 
be affected by Its peiidens.(o) Where the transferee had, at the time of the'transfer 
o him lost h,s right of pre-emption, by lapse of time, the transfer will be affected bv 
Its pendens,(6) although made in performance of an agreement entered into at a time 
when Ins right to sue for pre-emption was subsisting and in express recognition of such 
right.(6a) Where pending a suit for pre-emption, the defendant vendee sold the pro 
perty again to a third person, and the plaintiff thereupon got the plaint amenrWi l 
impleading the third person as a party, who raised the question of his own preferential 
right of pre-emption, and the same was heard and decided against the plaintiff t 
held that the latter could not thereafter fall back upon S. 52 and claim that ti * "T 
to the third party was affected by lis pendensffi) sa 6 

The vendee-defendant in a pre-emption suit can imurove hia t 

suit by deali ng with the land, so as to defeat the claim of the nve-lnw^o^L^ 0 

O 1 f A \T P't / r- t \ r t Tt-v _V_ —---- ' ’ -A. 11 Uo 


3. 1952 Nag 51 (54) [AIR V 39]: ILK (1951) Nag 
830 <FB). (1946 Nag 367 [A I R V 33], Over¬ 
ruled.) 

1949 East Punj 193 (195) [AIR V 36 C 39] : ILR 
(1949) East Punj 305 (FB). 

1946 Lab 142 (145) [A I R V 33 C 31]: ILR 
(1946) Lab 467 (FB). 

1941 Lab 433 (436) [AIR V 28] : ILR (1942) Lab 
155 (FB). 

1930 Lab 356 (357) [AIR V 17]: 11 Lab 258 (FB). 
1960 J^K 112 (114, 115) [AIR V 47 C 49] ^DB). 
(Plaintiff pre-emptor in order to succeed must 
show bis superior right of pre-emption.) 

1935 Lab 808 (809) [AIR V 22] (DB). (Superior 
ngbt.) 

<’10) 1910 Pun Re No. 7 : 5 Ind Cas 249 (251). 
(Do.) 

1935 Lab 529 (532) [AIRY 22] : 16 Lab 921 
(DB). (Equal rights.) 

1923 All 294 (294j [AIR V 10] (DB). (Equal 
rights.) 

(’ll) 1911 Pun Re No. 53 : 10 Ind Cas 367 (369) 
(DB). (Transfer to person having superior right 
of pre-emption.) 

(’ll) 10 Ind Cas 842 (813) (Lab). (This equal or 
superior right must be subsisting at the date of 
sale.) 

[See also (’06) 2 Nag LR 150 (157). (Equal 
right-Obiter.)] 

[But see (’08) 30 All 467 (469) (DB). (Salo 
pamknte lite to person having equal right — 
Lis pendens applies and plaintiff is entitled 
to a decree.) 

1926 All 180 (181) [AIRY 13]: 48 All 221 
(DB). (Lis pendens applies even where sale is 
made to a person having an equal right — But 
proper procedure is to divide the property 
between the two plaintiffs and the vendee 
pending suit.) 

4. T. P. 47. 


1 (DB) A1 ( I Do 8 )] (337, 338) (AIR V 14] : 49 A11 516 

4 S cTA°: ^^5° 1959 

ex'stmg right became unenforceable L reason 

of the fact of limitation or otherwise the 
transfer though ostensibly made in recognition 
of such a right in fact creates only a new rieht 

A '“ 59, 

bUmas >“” IiIB T 38 0 311: <««> 

( 63) ILR (1963) Bom 246 (254) (DB) 

1 QQ 1 T.aU aoc / ac*- \ r _ _ JL J 


1931 Lab 435 (435) [AIR V 18 
1929 Lab 589 (590) 


(DB). 


367 (370) 


(, (DB) 19U PUD Re N °' 53 1 1 ^ Qd Cas 
(’08) 1908 Pun Re No. 26, p. 144 (146). 

5 TLR , 4 I 9 q! : q a i S V I>U . n l 193 a 95) [ A I R V 36 C 39] : 
ILlt (1949) East Punj 305 (FB). J 

1921 Lab 363 (363) [AIR V 8] (DB). 

B. 1958 S C 838 (844) [A I R V 45 C 11 41 • iq*q 
s C R 878 : ILR (1958) Punj 2225 “ 4] ' 1959 

19 fh 587 (FB). 144 ' CAIK V 33 ° 31 ^ : ILR (1946) 
1921 All 105 (106) [AIR V 8] (DB). 

1914 All 356 (357) [AIR V 1] : 36 All 60 (DB) 

( 49 in ,°qn h f 2v3 ?r ) [Am v 1]: 1 7 Oudh Cas 150. 

(1008) 1 ( 1 DBl Un K ° N °- 30 : 10 Ind C - 1007 

ViwZft&BT * [AIR v 33 c 63] = 1L * 

7. f (’05) 27 All 544 (547) (FB). 

1929 All 440 (441) [AIR V 16] (DB). 

Lah^FB 433 U42) [A 1 B V : ILR U942) 
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where a vendee with an equal right of pre-emption with the plaintiff has lost it by 
associating a stranger with himself as a joint purchaser, he can buy the stranger’s 
share during the suit and thus remove the defect in his title.(9) 

22. Suit for establishing will. — In a suit by devisees under a will for 
establishing the will, the heir at law is at liberty to invalidate the will. An alienation 
by the devisees pending the suit will be affected by lis pendens.{ l) 

23. Suit for cancellation of trust deed. — A suit for the cancellation of a 
trust deed and for recovery of the immovable property comprised in the trust, is a suit 
in which the right to immovable property is directly aud specifically in question.(1) 

24. Suit for specific performance of contract. — Suits for specific per¬ 
formance of contracts to transfer immovable property are suits in which the right to 
immovable property is directly and specifically in question and constitute lis 
pendens.{l) 

25. Winding up proceedings. — A petition to wind up a company does not 
constitute a lis pendens against a contributory of the company.(1) As to insolvency 
proceedings, see Note 12. 

26. Suit for declaration of title.—Suits for declaration of title to immovable 
property are suits in which rights to immovable property are directly and specifically 
in question and consequently the doctrine of lis pendens applies to such suits.(l) 
"Where a suit was for a declaration that the sale deed executed by the widow in respect 
of certain property was not binding on the reversioners, it was held that the right to 
the immovable property the alienation of which was sought to be set aside was 
involved directly and specifically in the suit.(2) 


9. 1911 Lnh 144 (440) [AIR V 28] : I L R U942) 
Lab 190 (FB). 

Section 52 — Note 22 

1. (1742) 20 E R 509 (509) : 2 Atk 175, Garth v. 
Ward. 

Section 52 —- Note 23 

1. 1925 Cal 209 (244) [AIR V 1*2] (DB). 

Section 52 — Note 24 

1. 1948 P C 147 (149) [A I R V 35 C 39j : I L R 
(1949) 1 Cal 234 : 75 Ind ApplGo. 

1964 Mvs 209 (274) [AIR V 51 C 6/] (FB). 

3 962 Madh Pra 34 (30) [A I R V 49 C 10, : I L R 
(1900) Madh Pra 797. (Suit for specific perfor¬ 
mance of subsequent agreement for sale of pro¬ 
perty pending—Execution of sale deed on basis 
of prior agreement for sale—Hit by doctrine of 
lis pendens — Notice of suit to prior purchaser 

1962 JtadhPraM (27) [.VI E V 49 C 13] : I L II 
(1961) Madh Pra 97 *DB'. 

(’58) 195S Ker L T 830 (839\ 

1943 Bom 27 (30) [AIR V 30]. (Attachment be¬ 
fore judgment of such property pending suit 
is subject to doctrine of lis pendens.) 

1943 Cal 227 (230, 232) [AIR V 33] (DB). 

1934 All 713 (714) [AIR V 21]. (A lease of pro¬ 
perty pending a suit for specific performance of 
an agreement to lease.) 

1924 Mad 307 (307) [AIRY ll]. (Agreement to 
sell.) 


1922 Cal 412 (414) [AIR V 9] : 49 Cal 495 (DB). 

*(*09) 3 Ind C-as 696 (699) (DB'(Cal). (Purchaser 
at an execution sale is bound by the doctrine.) 

(’09) 2 Ind Cas 206 (267, 268) (DB) (Cal). (Con¬ 
tract of lease.) 

[See also 1964 Orissa 176 (182) [A I R V 51 C 
70] : -I L R (1964) Cut 89 (DB). (Aggrieved 
party net establishing that under provisions 
of Specific Relief Act he is entitled to specific 
performance—S. 52 not applicable.) 

1928 Nag 246 (247, 248) [A I R V 15]. (S con¬ 
tracting to purchase and obtaining decree for 
specific performance against C — Mortgage by 
C to A in the meantime — G purchasing sub¬ 
sequent to decree and redeeming the mortgage 
— S’s decree is binding on G subject to pro¬ 
portionate repayment of the mortgage debt 

by s.) 

Section 52 — Note 25 

1. (1SG6 N L R 2 Ch 171 (177) : 15 L T 523, In rc 
Barned’s Banking Co. ; Ex parte Thornton. 

Section 52 — Note 26 

1 . 1957 Pat 729 (731) [A I R V 44 C 218, : 36 
Pat 1139 (DB). 

1938 Lab 44S (451) [AIR V 25.. 

[See also 1916 Lab 379 (380) LAIR V 3] (DB).] # 

2 . 1957 Andh Pra 454 (456 [AIR V 44 C 142j - 
ILR (1956) Andh Pra 137 (DB). 
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27. “Transferred or otherwise dealt with.”—The words “otherwise dealt 
with” will include the following : 

(1) The entering into a contract for sale of the land in suit, which is capable 

of specific performance.(l) 

(2) Partition of the property in suit,(2) though a mere filing of a suit for 

partition is not a “dealing” with the property such as is contemplated 
by the section.(3) 

(3) The obtaining of a collusive decree or order(4) relating to the property. 

(4) The entering into a compromise with a third party regarding the subject- 

matter of the suit.(5) 

(5) The erection of a fresh obstruction pending suit for removal of obstruc. 

tion to property.(6) 

(6) Surrendering property to a third person pending suit for possession.(7) 
See also the undermentioned cases.(8) 


In the undermentioned case,(8a) the doctrine of lis pendens has been applied 
to a case of acquisition of title by adverse possession pending a suit. 

In the following cases, the acts of a party were held not to amount to any 
transfer or other dealing with the property in suit : 

(1) Where a party to a pending suit entered into a compromise with a 

third party merely recognizing a transfer which had been made to him 
before suit.(9) 

(2) A executed a mortgage in favour of B of certain properties and after- 

wards executed a trust deed vesting such property in the trustees. Sub¬ 
sequently, the trustees were discharged and A took possession of the 
_properties. B then brought a suit on the mortgage and, pending the 


Section 52 — Note 27 

1.1917 Oudh 193 (194) [AIR V 4] : 20 Oudh 
Cas 13. 

2. (’ 13 ) 37 Bom 427 (439) (SB). 

1959 Ker 67 (72) [AIR V 46 C 28] : I L R 
(1958) Ker 1266 (FB). (I LR 37 Bom 427, Foil.) 
1950 Assam 119(126) [AIR V 37 C 47] : I L R 
(1950) 2 Assam 225 (DB). 

(’50) 1950 Trav Co L R 23 (30) (DB). 

3. 1928 Mad 735 (741, 745) [AIR V 15]: 51 Mad 

417 (FB). (Per Ramesam and Madbavan 

Nair, JJ.) 

4. (’34) 11 Oudh W N 390 (392, 393) (DB). 

( 06)1906 Pun Re No. 7, p. 17 (19). (Consent 
decree in favour of another pre-emptor during 
pre-emption suit—Lis pendens applies.) 

(’26) 96 Ind Cas 450 (451, 452) (Lab). 

5. 1922 Lab 403 (404) [AIR V 9] : 3 Lab 264. 

S. 1934 Lab 978 (979) [AIR V 21]. 

7. (’65) ILR (1955) Madb B 416 (419, 420): AIR 
1955 U C 3706. (Words ‘otherwise dealt 
''vith” in S. 52 include such transactions as a 
surrender of bolding by tenants to zamindar 
during pendency of suit filed against them by 
certain persons for enforcing right to purchase 
the property.) 

1925 Nag 421 (421) [AIR Y 12] : 21 Nag LR 
441. 


1925 Nag 132 (134) [AIR V 12] : 22 Nag L R 110 
[See also 1953 Trav Co 12 (13) [AIR V 40 C 2]. 
(Surrender to a person having no title cannot 
operate as a surrender. It will, however, 
operate as an assignment.)] 

[See however 1958 Pat 115 (118) [AIR V 45 
C 49]. (Surrender by a Hindu widow in favour 
of nearest reversioner during pendency cf suit 

by reversioner is not hit by doctrine of lis 
pendens.)] 

8 . 1953 Trav Co 573 (574) [AIR V 40 C 2231 
(Transfer of possession pendente lite will be a 
transfer of property within S. 52 ) 

B °m 434 (436) [AIR V 11 ] ; 48 Bom 435 
(DB). (Gift by A to B—Suit by A before regis¬ 
tration of gift deed to revoke gift — B getting 
document registered pending suit— Held, per 
Macleod, C. J., that lis pendens applies.) 

( 88 ) 1888 Pun Re No. 102, p. 270 (271) (DB). 
(Mortgage with possession—Suit for pre-emption 
—Mortgagor executing simple money bond 
pending suit, in substitution of mortgage bond 
—Pre-emption cannot be defeated by such act ) 

1918 Cal 277 (278) [AIR V 5] (DB). (Settlement 

by ljardar with tenant during pendency of suit 
for ejectment held not binding on landlord ) 

® a 917 9 ,Nag T 7?9 97 ^ [AI * V ° 37] : I L R 

9. 1929 Bom 337 (339) [AIR V 16] (DB). 
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suit, A appointed new trustees. It was held that A's act was not a 
“transfer or other dealing’* with the property within the meaning of 
this section.(10) 

(3) An adoption pendente lite.[ 11) 

(4) An admission by a party to the suit of the execution of a deed before the 

Registering Officer.(12) 

(5) Pending a mortgage suit, the mortgagor executed a mortgage to X for 

paying off other mortgages which had been executed prior to the suit 
in favour of Y and Z . It was held that X merely took over the prior 
mortgages and that the act of the mortgagor was not a new transaction 
or dealing with the property during the pendency of the suit.(13) 

(6) An institution of a suit relating to the same property.(13a) 

(7) Taking of forcible possession by one party from another during pendency 

of a litigation.(13b) 

See also the undermentioned cases.(14). 


28. Transfer executed before suit.—It has been seen in Note 7 that rights 
existing before the suit are not affected by lis pendens . It follows that this section 
has no application to transfers made before suit.(l) Where a person is, subsequent to 
the institution of a suit, added as a party to the suit, the general principle is that the 
suit must, as against him, be deemed to have been instituted only on the date when he 
was so made a party.(2) A transfer by such person before he was so made a party 
cannot, therefore, be affected by the doctrine of lis pcndens.(3) On the same principle 
where a person, not a party to the suit, transfers property pending suit, and subse. 
quently, is made a legal representative of a party who dies, the transferee cannot be 

affected by the doctri ne of lis pendensfY) 

lO. 1939 Oudh 161 (172) [AIR V 26] : 14 Luck 
548 (DB). 

1 1. (’80) 5 Bom 630 (634, 635) (DB). 

12. 1957 Punj 238 (243) [AIR V 44 C 89 J (DB). 

(’13) 9 Nag L R 155 (157). 

13 (’ 10 ) 7 Ind Ca3 473 (473) (DB) (Cal). 

[?;. aUn 1929 All 943 ^945) [AIK V 16] : 52 All 

139 (DB).] „ . 

13a. 1948 Pat 111 (119) [AIR V 35 C 43]. 

13b 1965 Punj 415 (420, 423) [AIR } 52 

C 133" : ILR (1965) 2 Punj 97 (FB). (Suit by 
A against B for declaration of title and posses¬ 
sion- A taking forcible possession of suit land 
bv evicting B during pendency of his suit — 
s kit dismissed — B's suit for possession after 
years from date of his dispossession S. 52 
does* not apply and A’s adverse possession for 
more than 12 years is not affected-B’s suit 
held barred by limitation under Art. 142, Limi¬ 
tation Act or alternatively under Art. 144. Per 
Grover and Dulat JJ., Dua J. contia.) 

14 . (’63) 1963-2 Andh W R 465 (471) (DB)- 
(Suit for possession pending—One of the defen¬ 
dants redelivering land to another defendant on 
expiry of term of lease — Held , there was no 
surrender but expiry of lease by efflux of time 
—S. 52 did not apply.) 

1924 Mad 602 (602) [AIR Y ll] (DB). (Order 
under 0.21, R. 101 of Civil Procedure Code 


passed during the pendency of suit, by which 
defendant was put in possession of property and 
more than a year had elapsed before the suit 
was disposed* of — Held , lis pendens did not 
apply.) 

Section 52 — Note 28 

1 1949 East Punj 193 (195) [AIRY 36 C 39] : 
ILR(1949) East Punj 305 (FB). (Transfer before 
suit to person having equal or superior right of 
pre-emption — Transferee can resist suit by 
another pre-emptor on the strength of his own 
pre-emptive right irrespective of whether trans¬ 
fer to him was made in recognition of his 
superior pre-emptive right or not 01111 o 
transfer, so long as it can be shown that tiam- 
feree acquired full title of vendee, is 1m- 

l” 5 7 e K« 48 (50^ [A I R V 44 C 80] : ILR 

1915° Jl£f 805 \s06, 807' [AIR V 2] (DB). (Sale 
bv auction by Court before suit Continuation 
after suit-Lis pendens does not apply as pur¬ 
chaser’s title arises on the date of sale though 
it is confirmed afterwards.) 

2. See Limitation Act, S. 21 (1) and also Civil 
Procedure Code, O. 1, R- 1^ 

3. 1932 Pat 270(271) _AIR^ 19_:11 Patllo^DB). 

1925 Mad 487 ^433) L AIR ^ F-L- 

4. 1925 Bom 176 (177) U AIR \ 1-^ (DB;. 
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29. Transfer executed before but registered after suit. — The section 
cannot apply so as to affect a transfer of property marie before suit but registered 
thereafter.(l) As pointed out by their Lordships of the Privy Council, while registra¬ 
tion is a necessary solemnity in order to enforce a transfer, it does not suspend the 
transfer until registration actually takes place.(2) This view is also held by the 
undermentioned cases.(3) 


30. Transfers by operation of law—The words J'the property cannot be 
transferred or otherwise dealt with by any -party to the suit” clearly show that the 
section in terms does not apply to a transfer by operation of law. Section 2, C’l. (d) also 
makes this clear. A transfer by operation of law takes place in cases of succession, 
bankruptcy and forfeiture. Thus, where pending a suit, the defendant becomes an 
insohent and his property vests in the Official Receiver, neither this section nor the 
principle of lis pendens applies.(1) Rut a sale by the Official Receiver is a private sale 
and not a sale by operation of law and therefore is governed by this section.(2) It has 
been held by the Nagpur High Court that the doctrine of hs pendens will apply to a 
person who perfects his title to property by adverse possession during the pendency 
of a suit.(8) But it is doubtful if this view is correct. 


31. Transfer by or in execution of decree or order_A transfer by way 

of a Court sale in execution of a decree or order, though involuntary, cannot be 
said to be a transfer by operation of law within the meaning of this Act, 
inasmuch as S. 2, cl. (d) draws a distinction between a transfer by operation 
of law and a transfer by or in execution of a decree or order. This section , 
in terms, does not apply to such transfers also.(l) The general principle of the 


Section 52 — Note 29 

1. I960 Ker 98 (100) [AIR V 47 C 46] : ILR 
(1959) Ker 820. (Transfer deed executed on 
date of filing suit hut registered four days 
thereafter — Plaintiff not showing that ho filed 
plaint earlier in point of time than the execu¬ 
tion of transfer deed — Transfer, held not 
vitiated by lis pendens.) 

1951 Pat 613 (816) [AIR V 38 C 174] (DB). 

1925 Mad 710 (710) [AIR V 12] (DB). (Sale-deed 
executed before but registered after suit.) 

1925 Mad 359 (359) AIR V 12'. 
t 1922 Mad 249 (249, 258) [AIR V 9] (DBh (Suit 
on prior mortgage without impleading puisne 
mortgagee—Puisne mortgage registered pendente 
lite — Effect of.) 

(’77) 1877 Bom P J 81 (DID. 

[See however 1960 J & K 112 (113) "AIR V 47 
C 49] (DB). (P re-emption suit — Deed of ex¬ 
change between Defendant 1 and Defendant 3 
executed before suit but registered after insti¬ 
tution of suit — So far as plaintiff is con¬ 
cerned document is effective from date of 
registration under S. 47 of Registration Act 
(1908) Plea of doctrine of lis pendens is open 
to plaintiff—In order to succeed he must show 
his superior right of pre-emption.)) 

[But see 1921 Pat 150 (152) [AIR V 8" : 5 Pat 
L Jour 715 (DB).] 

2 . 1927 P C 42 (44) [AIR V 14] : 50 Mad 193 : 
54 Ind App 89. (Case under S. 123, T. P. Act.) 

3. 1925 Bom 210(219,227) [AIR V 12] : 49 Bom 


388 < FB\ {Deed duly executed—Donor cannot 
revoke before registration — Per Marten, 
Fawcett and Kincaid, JJD 
1957 Punj 238 (243) [A I R V 44 C 89] (DBb 
(Vendee selling house sought to be pre-empted 

before institution of pre-emption suit — Sale 
deed registered after suit — Doctrine of lis 
pendens not applicable.^ 

1948 Pat 60 (61) [AIR V 35 C 22] (DB). 

Section 52 Note 30 

1. 1951 Mad 687 (691) [AIR V 38 C 217] (DB) 
1939 Nag 128 (129) [AIRV 26]. 

1922 Mad 335 (336) [AIR V 9] (DB). 

*C02) 25 Mad 406 (413, 423) (DB). (Official 
Receiver is not a ‘voluntary’ purchaser.’) 

[See (’03) 26 Mad 230 (236) (DB).] 

,Se<> also 1933 Mad 858 (859) [AIR V 20]. 
(Official Assignee held not bound by the 
decree passed in a suit instituted against the 
insolvent and his son.)] 

2 . 1945 Mad 350 (351) [AIR V 32]. 

3 . 1948 Nag 97 (99) [AIR V 35 C 37] : ILR 
(1947) Nag 719. 

Section 52 — Note 31 

1. 1967 SC 1440 (1445) [AIR V 54 C 304] : 
(1967) 1 S C W R 585:(1967) 2 S C R 18 ; 
(1968) 1 SC J 68. 

1958 All 24 (25) (AIR V 45 C 7]. 

1957 Pat 729 (731) [AIR V 44 C 218] : 36 Pat 
1139 (DB). 
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doctrine of lis pendens will, however, apply to such cases.(2) In Moti Lai v. 


(’57) ILK (1957) 3 Cal 642 (643). 

(’54) 1954 BLJ11 356 (358, 359) : AIR 1955 
NUC 1597. 

1952 Orissa 64 (68) [AIR V 39] : ILR (1952) Cut 
277 (DB). 

(’51) ILR (1951) Trav-Co 570 (574) : AIR 1955 
N U C 1043 (DB). 

1950 Orissa 210 (211) [AIR V 37 C 37] : ILR 
(1950) Cut 486 (DB). 

1930 Rang 132 (135) [AIR V 17] : 7 Rang 734 
(DB). 

(’01) 23 All 60 (62) (DB). (Sale in execution 
pending an appeal in a suit under O. 21, R. 63.) 
The contrary view expressed in the case noted 
below that the section applies to such cases is 
not correct : 

1931 All 466 (480) [AIR V 18] : 53 All 1023 
(FB). 

(’ll) 9 Ind Cas 840 (840) (Cal). (Word, “herein” 
in S. 2, T. P. Act, interpreted. 

1931 All 45 (46, 47) [AIR V 18] (DB). (Suit for 
partition.) 

1923 Cal 252 (256) [AIR V 10] (DB). 

1922 Nag 81 (82) [AIR V 9] . 

1915 All 27 (28) [AIR V 2] (DB). 

2 . 1967 SC 1440 (1445) [AIR V 54 C 3041 : 
(1967) 1 SC W R 585 : (1967) 2 SCR 18: 
(1968) 1 S C J 68. 

1922 Nag 89 (90, 92) TAIR V 9] (FB). 

(’96) 24 Cal 62 (74, 75) (FB). 

1918 Mad 578 (579) [AIR V 5] : 41 Mad 458. 

(’62) 1962-2 Mad L Jour 336 (337). 

1960 Cal 299 (302) [AIR V 47 C 76] (DB). (AIR 
1939 Cal 709, Approved. AIR 1946 Pat 134 and 
AIR 1935 Pat 230, Dissented from.) 

1959 Ker 133 (135) [AIR V 46 C 44] : ILR (1958) 
Ker 480 (DB). (Sale in execution of money 
decree subsequent to mortgage suit.) 

1958 All 24 (25) [AIR V 45 C 7]. 

(’58) 37 Pat 176 (193) (DB) 

(’57) ILR (1957» 3 Cal 642 (643). 

1957 Pat 729 (731) [AIR V 44 C 218] : 36 Pat 
1139 (DB). 

(’54) 1954 BLJR 356 (358, 359) : AIR 1955 
N U C 1597. 

1954 Trav-Co 299 (301) [AIR V 41 C 106] (DB). 
1954 Trav-Co 122 (123) [AIR V 41 C 37] (DB). 

1953 Pat 58 (59) [AIR V 40 C 18] : 31 Pat 722 
(DB). (Doctrine of lis pendens applies to pur¬ 
chase at auction sale in execution of a decree.) 

1952 Orissa 64 (68) [AIR V 39] : ILR (1952) Cut 
277. 

1952 Trav-Co 102 (103) [AIR V 39] : 1950 Trav- 
Co L R 665 (DB). 

1951 Cal 481 (484) [AIR V 3S C 136] : ILR (1949) 
1 Cal 378 (DB). 

1951 Nag 194 (197) [AIR V 38 C 45] : ILR (1951) 
Nag 241. (Principle enunciated in S. 52 applies 
to auction sales.) 

(’51) ILR (1951) Trav-Co 570 (574) : AIR 1955 
N U C 1043 (DB). 

1950 Orissa 210 (211) [AIR V 37 C 37] : ILR 
(1950) Cut 486 (DB). 

1950 Orissa 36 (41) [AIR V 37 C 5] : ILR (1949) 
1 Cut 559 (DB). (In applying the doctrine of lis 


pendens law does not make any difference 
between a transfer inter vivos and an involun¬ 
tary transfer.) 

(’50) 1950 Trav-Co L R 636 (640) (DB). (1 T L J 
28 and 16 T L J 510 (FB), Rel. on.) 

1949 Mad 207 (208) [AIR V 36 C 90]. 

1949 Nag 114 (115) [AIR V 36 C 42] : ILR (1948) 
Nag 573. 

(’48) ILR (1948) Nag 133 (139) (DB). 

1948 Pat 111 (112) [AIR V 35 C 43]. 

1946 Lah 322 (328) [AIR V 33 C 63] : ILR (1947) 
Lak 213 (FB). 

(’45) 50 Mys H C R ;258 (DB). (The language 
of T. P. Act is plain. The rule of lis pendens 
only applies to transfers by the plaintiff or de¬ 
fendant of their respective interests after the 
suit including transfers by Court sale in exe¬ 
cution of money decrees against either party.) 
1944 Bom 191 (193) [AIR V 31]: ILR (1944) Bom 
274 (DB). 

1943 Bom 27 (30) [AIR V 30]. (Doctrine cf lis 
pendens applies to attachment before judgment.) 
1943 Trav-Co L R 133. 

1939 Cal 709 (710; [AIR V 26] : ILR (1939) 2 
Cal 63. 

1939 Cal 655 (656) [AIR V 26] (DB). 

1939 Lah 146 (147) [AIR V 26]. 

1937 Nag 400 (401) [AIR V 24] : ILR (1937) Nag 
452. 

1937 Oudh 159 (163) [AIR V 24] : 12 Luck 540 
(DB). 

1936 Cal 590 (592) [AIR V 23]. 

1936 Lah 512 (513) [AIR V 23]. 

1934 Nag 36 (38) [AIR V 21] : 30 Nag L R 284. 
1933 Mad 838 (838) [AIR V 20]. 

1933 Lah 10 ( 11 ) [AIR V 20]. 

1933 Lah 171 (172) [AIR V 20]. 

+ 1930 Mad 570 (572) [AIR V 17]. 

1930 Mad 824 (830,832) [AIR V 17] : 54 Mad 
132 (DB). 

1930 Rang 132 (133, 135) [AIR V 17] : 7 Rang 
734 (DB). 

1929 All 601 (602) [AIR V 16]. 

1929 Bom 200 (201) [AIR V 16]. 

1927 Oudh 261 (263) [AIR V 14] : 2 Luck 496 
(DB). 

1925 Pat 462 U64> [AIR V 12] : 4 Pat 619 (DB). 
1925 Oudh 496 (497, 498) [AIR V 12] : 29 Oudh 
Cas 37 (DB). 

11925 Oudh 30 (33) [AIRY 12]. (Absence of 
notice is immaterial.) 

1924 Mad 307 (308) [AIR V ll] (DB). 

1924 Bom 467 (467) lAIR V ll] (DB). 

1923 Mad 442 (443) [AIR V 10] (DB). 

1922 Pat 542 (543) [AIR V 9]: 1 Pat 287 (DB). 

1920 Mad 126 (129) .[AIR V 7] : 43 Mad 696 
(DB). (Per Seskagiri Aiyar, J.—It applies when 
the purchaser knows the pendency of the litiga¬ 
tion and purchases property deliberately ignor¬ 
ing the suit.) 

1918 Mad 1098 (1098) [AIR V 5] : 40 Mad 955 
t,DB). (Per Napier, J.) 

+ 1917 Oudh 111 (112) [AIR V 4]. 

1915 Oudh 1 (3) [AIR \ 2]. 
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KarrabuldinX 3) their Lordships of “the Privy Council applied the doctrine of Us 
pendens a transfer of property in execution of a decree pending a suit for declara¬ 
tion of title to that property. Their Lordships further stated that the transfer will be 
affected by lis pendens notwithstanding that the attachment under which the 
property was sold, had been effected before the institution of the suit inasmuch a 3 
attachment did not confer any title on the attaching creditor.(4) 

There is, however, a difference of opinion on the question whether a sale in 
execution of a mortgage decree, the mortgage having been executed before the institu. 
tion of the suit, is affected by the doctrine of lis pendens. In the undermentioned 
cases(o) it has been held that it is not affected; while a contrary view ha 3 
been expressed in other cases.(6) It is submitted that the latter view is correct. 


1915 Cal 536 (538) [AIR V 2] (DB). 

(’09) 3 Ind Cas 696 (699) (DB) (CaD. 

(’09) 32 Cal 891 (906) (SB). 

f(’07) 11 Cal W N 828 (830) (DB). 

*(’02) 27 Bom 266 (270) (DB). 

<’01)28 Cal 23 (26) (DB). 

t(’0l) 23 All 60 (64) (DB). 

(’26) 95 Ind Cas 213 (214) (Oudh). 

(’13) 16 Oudh Cas 148 (152) (DB). 

(’13) 18 Ind Cas 177 (179) (DB) (Cal). 

(’ll) 11 Ind Cas 464(465) (DB)(Cal). 

(’ll) 9 Ind Cas 772 (773) (Low Bur). 

(’10) 6 Ind Cas 40 41) (DB) (Cal). 

'\’99) 3 Cal W N 323 (325). 

(’91) 14 Mad 491 (492) (DB). 

(’88) 15 Cal 94 (97, 99) (DB). 

(’86) 12 Cal 299 (301) (DB). 

(’82) 6 Bom 567 (570) (DB). (This would be so 
even when the property sold in execution was 
attached before suit.) 

(’78) 4 Cal 789 (792) (DB). 

(’74) 7 Mad MGR 104 (111) (DB). 

(’74) 21 Suth W R 349 (351) (DB). 

[See also (’55) ILR (1955) 1 All 673 (685): AIR 
1955 NUC 1698. (Sale under S. 162 of U. P. 
Land Revenuo Act for realisation of arrears of 
income tax — Sale taking place after prelimi¬ 
nary mortgago decree and during pendency of 
mortgage suit — Doctrine of lis pendens will 
apply.) 

1952 Nag 341 (343) [AIR V 39]:: ILR (1952) Nag 
211 (FB). (There is no force in the contention 
that S. 52 does not apply to involuntary sales.) 
1934 Mad 40 (43) [A I R V 21] : 57 Mad 426 
(Obiter.) 

(’86) 12 Cal 414 (421) : 12 Ind App 171 (PC). 
1924 Mad 449 (450) [AIR V 11] (FB). 

1930 All 638 (640) [AIR V 17] (DB). (Once a 
joint mortgage decree is passed against several 
items of property the mortgagee decree-holder 
is entitled to realise the entire amount from 
any part of these properties and he can also 
sell them in any order that he wishes to choose 
— Neither the judgment-debtor nor any trans¬ 
feree pendente lite from him is entitled to have 
the decretal amount split up and the liability 
apportioned.)] 

Also see Section 2, Note 6. 

[See however 1946 Pat 134 (135) [AIR V 33 C 
57] : 24 Pat 695 (DB). (Doctrine of lis penden3 
not extended in 1882 by judicial decisions to 


transfers in invitum.)] 

[But see 1935 Pat 230 (230) [AIR V 22]. 

(’86) 10 Bom 400 (405, 406). 

(1900) 3 Oudh Cas 170 (171). 

(’73) 1 All 588 (590) (DB). 

(’71) 15 Suth W R 308 (309) (DB).] 

3 . (’98) 25 Cal 179 (135): 24 Ind App 170 (PC). 

4 . Also see the following cases : 

(’06) 29 Cal 428 (431) (FB). (Attachment does 
not confer any title.) 

(’50) 1950 Trav-Co L R 636 (640) (DB). 

1915 Oudh 1 (3) [AIR V 2]. 

(*74) 21 Suth W R 349 (351) (DB). 

5 (’48) 53 Mys H C R 219 (240, 241) (FB). (Sale 
of mortgaged property in execution of mortgago 
decree during pendency of maintenance suit is 
not hit by doctrine of lis pendens, when mort¬ 
gage is prior to maintenance suit and mortgagee 
is not made party to that suit.) 

(’53) 1958 Her L T 836 (838, 839). 

1957 Ker 48 (50) [AIR V 44 C 30] : I L R (1957) 
Ker 35 (DB). 

1950 Mad 189 (190) [AIR V 37 C 80]. (The rea¬ 
son being that the title of such purchaser relates 
back to the date of the mortgage.) 

1950 Orissa 210(211) [AIR V 37 C 37] : ILR 
(1950) Cut 486 (DB). 

(’49) 27 Mys L Jour 61 (69) (DB). (Suit on mort¬ 
gage before suit for maintenance was instituted 
against mortgagor — Sale held in mortgage suit 
during pendency of maintenance suit is not 
affected by charge created in the maintenance 
suit.) 

1945 Mad 91 (92) [AIR V 32] : ILR (1945) Mad 
578 (DB). (AIR 1931 All 466 (FB), Dissented 
from; AIR 1932 Mad 566, Approved.) 

1945 Nag 86 (93) [AIR V 32] : ILR (1944) Nag 
852 (DB). 

1942 Cal 394 (401) [AIR V 29] (DB). 

1932 Mad 566 (573) [A I It V 19] : 56 Mad 115 
(DB). (Dissenting from AIR 1917 Mad 751.) 

1926 All 480 (486) [AIR V 13] (DB). 

(’05)32 Cal 891 (906) (DB). (Per Mitra, J. — 
Bret, J., contra.) 

Also see Note 7. 

6 . 1922 Nag 89 (91) [AIR V 9] (FB). 

1931 All 466 (480, 489) [A I R V 18] : 53 All 
1023 (FB). (Per Mukerjee, J., contra — 25 Cal 
179 (PC) followed.) 

1962 Bom 191 (196) (Pr. 5. 19, 20) [A I R V 49 
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Motll f s ca ' sc ’(7) referred^ above, was one in which a sale in execution of a mart. 

gage decree was held pending a suit for declaration and it was held that the doctrine- 

°t hs pendens will apply to the case. This decision has not been referred to in the 
cases holding that it is not affected. 

^ here the properties are brought to sale in pursuance of the same decree, the 
principle of lis pendens has no application.(8) 


32. Compulsory sales for recovery of Government dues.- A compulsory 
sale for the recovery of Government dues is sometimes free of all incumbrances under 
the particular law applicable to the case, and is sometimes subject to incumbrances, like 
an ordinary sale in execution of a decree of a Civil Court, conveying only the right, 
title and interest of the judgment.debtor. In the former case the moment the sale takes 
place, the mortgage or other incumbrance is extinguished. Consequently, the sale, even 
though it takes place, pending a suit on the mortgage or other encumbrance, is not 

affected by hs pendens: (l) In the latter case, the sale would be governed by the general 
doctrine of lis pendens.{2) See also the undermentioned cases.(3) 


c 41] : ILR (1961) Bom 977. (AIR 1950 Orissa 
210 and AIR 1945 Mad 91 and A I R 1945 Nag 
86 , Dissent from; AIR 1931 All 466 (FB) and 
AIR 1958 All 24 and 24 Ind App 170 (PC), 
Rel. on.) 

1959 Punj 490 (495, 496) [A I R V 46 C 150]. 
1948 Pat 111 (112) [AIR V 35 C 43]. (Suits'by 
prior and subsequent mortgagees without im¬ 
pleading each other —Sale in execution of decree 
on prior mortgage during pendency of suit on 
subsequent mortgage—Is affected by lis pendens 
—AIR 1931 All 466 (FB), Foil.) 

1914 Sind 131(132) [AIR V l];8 SindLR 264(DB). 
[See also 1921 Cal 792 (795) [A I R V 8] (DB). 
(Mortgagee-decree —Suit for redemption —During 

pendency of litigation sale in execution of 
mortgage decree —Held Court should not have 
ignored the event.)' 

7 . (’98) 25 Cal 179 (185) : 24 Ind App 170 (PC). 

8 . 1953 Mad 692 (693) [AIR V 40 C 261] ; I L R 
(1953) Mad 1009 (DB). 

Section 52 — Note 32 

1. 1954 Trav-Co 122 (123) [AIR V 41 C 37] 
(DB). (Compulsory sale for arrears of Jenmi- 
karom under Travancore Jenmi and Kudiyan 
‘Act (5 of 1071). 

1952 Orissa 64 ( 68 ) [AIR V 39] : ILR (1952) Cut 
277. (Rent sale of tenancy holding subject to 
Orissa Tenancy Act pending execution of mort¬ 
gage decree against holding— Purchaser at rent 
sale is not affected by lis pendens by reason of 
provisions embodied in S. 220 of the Tenancy 
Act.) 

1952 Trav-Co 230 (234) [AIR V 39] (DB). 

1952 Trav-Co 96 (97) [AIR V 39] : ILR (1951) 
Trav-Co 554 (DB). 

1952 Trav-Co 61 (62) [AIR V 39' : 1950 Trav-Co 
L R 333. 

(’51) ILR (1951) Trav-Co 570 (574): AIR 1955 
NLC 1043 (DB). (The prohibition is only 
against litigant parties dealing with properties 
in dispute and not against a paramount claim 
like that of State or a local body being en¬ 
forced.) 


(’50) 1950 Kcr L T 322 (327). 

^39 Mad 256 (256) [AIR V 26], (Sale of (and 

by Collector for arrears of rent due from ryot 

to land-holder is not affected by doctrine of lis 
pendens.) 

\ 9 n«wc g , 175 (176) [AIR V 16] : 7 Rang 113 
(DB). (Sale for arrears of property-tax under 

the Rangoon Municipal Act - Sale under that 
Act is free of incumbrances.) 

[See also (’58) 37 Pat 176 (193) (DB). (Dis¬ 
puted property given in security by K for 
Joan taken from Government under Bihar and 
Orissa Natural Calamities Loans Act (1 of 1934) 
Collector s right to put-up disputed property 
to sale in proceedings for realisation of loan, 
held to be paramount—Purchaser at such sale 

acquired the property free from all encumbran¬ 
ces.) ' 

2. (’55) ILR (1955) 1 All 673 (675) : AIR 1955 
NUC 1698. (Sale under S. 162 of U. P. Land 

Revenue Act (3 of 1901) for recovery of arrears 
of income-tax.) 

1952 All 298 (299) [AIR V 39]. (Revenue sale 
under S. 162, U. P. Land Revenue Act (1901'— 
Sale during pendency of mortgage suit — Doc¬ 
trine of lis pendens affects the sale —Purchaser’s 
claim cannot prevail over the claim for posses¬ 
sion by purchaser in sale held in execution of 
mortgage decree.) 

1926 Mad 1161 (1163) [AIR V 13]. (Sale for re¬ 
covery of dues under Abkari Act.) 

(’99' 26 Cal 966 (970) (DB). (Property sold at a 
revenue sale under Ss. 13 and 54 of Act 11 of 
1859.) 

(’08) 7 Cal L Jour 1 (35) (DB). (Reversed on 
other grounds in 40 Cal 89 (PC). 

+1922 Pat 542 (544) [AIR V 9] : 1 Pat 287 (DB). 

(15 Cal 546, Followed.) 

(’09)4 Ind Cas 731 (731) (DB) (Cal). (Do.) 

(’03) 26 Mad 230 (236) (DB). (Sale for arrears 
of income-tax.) 

3. 1952 Nag 341 (347) [AIR V 39] : ILR (1952) 
Nag 211 (FB). 



TRANSFER OF PROPERTY PENDING SUIT 


[ S 52 N 35 Ft 1 ] 745 


33. Sale under section 88 of the Criminal Procedure Code_Where after 

the institution of a suit for the specific performance of a contract to sell a particular 
property, the same was sold under the provisions of Ss. 88 and 89 of the Code of 
Criminal Procedure in proceedings taken against the defendant, it was held by the 
Bombay High Court that the doctrine of ‘lis pendens’ will apply to such a sale.(l) 

34. Transfer by permission of Court. — The doctrine of lis pendens will 
not apply to a transfer made pending a suit, after obtaining the sanction of the Court 
in which the suit is pending , for such transfer.(l) The sanction by another Court 
tor a transfer cannot except the transfer from the operation of lis peudens.(‘2) Other¬ 
wise every sale in execution of a decree pending a suit will be valid and this as has 
been seen already, is not the law. A sale by the Official Receiver on a Hindu father’s 
insolvency pending a suit for partition by the son is not affected by Its pendens where 
the sale is held after an application by the son for an injunction against the Receiver 

to stay the sale has been refused. In such a case, the sale must be deemed to be one 
which is held with the leave of the Court.(3) 


35. So as to affect the rights of.” — A transfer or dealing pendente 
Lite by a party to a suit or proceeding is not ipso facto void; it merely 
cannot afiect the rights of any other party to the suit under any decree or order that 
may be made in the suit or proceeding,(1) and it is only voidable at the instance of 


(’84)7 Mad 31 (37) (FB). (A sale by a landlord 
of a tenant’s interest in his holding for non¬ 
payment of rent under the provisions of S. 38 
of the Rent Recovery Act (Madras Act 8 of 
1865' does not defeat existing encumbrances. 
5 Mad 37l, Overruled.) 

( o9) ILR (1959) Mys 242 (246). (Recovery 
proceedings under Land Revenue Code for re¬ 
covery of certain amount due to co-operative 
societies, on certificate issued under S. 59 v l)(b) 
of Bombay Co-operative Societies Act (7 of 1925) 
Gift during pendency of such proceeding is 
not hit by doctrine of lis pendens.) 

Section 52 — Note 33 

1. 1929 Bom 200 (201) [AIR V 16]. 

Section 52 — Note 34 

1. 1926 Pat 94 (98) [AIR V 13l (DB). 

2 . 1917 Bom 151 (152) [AIR V 4] : 42 Bom 215 
(UB'. (Suit on mortgage pending in High Court 
—Sanction for transfer taken in District Court 
in Poona—Tran.-fer held not excepted.) 

3 . 1943 Nag 101 (109) [AIR V 30] : I L R (1943) 
Nag 390 (DB). 

Section 52 — Note 35 

1. 1956 S C 593 (593, 602) [AIR V 43 C 103] : 
1956 SCR 451 : ILR (1956) Mys 152 

1941 Lab 433 (442) [AIR V 28] : ILR 1942) Lah 
155 (FB). 

1965 Punj 415 (420) [AIR V 62 C 133' : ILR 
(1965) 2 Punj 97 (FB). 

(’63) ILR (1963) Madh Pra 702 (721). (Therefore, 
in each case it will have to be ascertained as 
to what rights are declared by the decree, 
which would be binding on the transferees pen¬ 
dente lite. AIR 1956 S C 593, Followed.) 


1962 Bom 191 (197) [AIR V 49 C 41 1 ; ILR (1961) 
Bom 977. 

1959 Andh Pra 280 (285) [AIR V 46 C 85]. 
(Property covered by transfer not affected by 
partition decree passed in suit pending at the 
time of transfer — Property allotted to plaintiff, 
not from and out of properties covered by 
transfer — No charge for mesne protits created 
m partition decree — Doctrine of lis pendens 
not attracted.) 

(’59) 1959 Andh L T 436 (438). 

1959 Mad 225 (226) [AIR V 46 C 72]. 

(’59) 38 Pat 389 (422, 423) (DB). 

1957 Cal 106 (109) [AIR V 44 C 32]. 

1957 Kcr 121 (124) AIR V 44 C 70] (DB). 

1957 Pat 721 (731) [AIR V 44 C 218] : 36 Pat 
1139 (DB). (1956 S C 593 [AIR V 43], Rel. on.) 

1956 Trav-Co 147 (151) [AIR V 43 C 55 n : ILR 

(1955) Trav-Co 823 (DB). 

(’54) ILR(1954) Bom 322(328): AIR 1955NUC912 

1954 Hyd 185 (188, 190) [AIR V 41 C 611 : ILR 
(1954) Hyd 250 (DB). (Per Ansari J.)—(Suit 
ending in compromise decree — Defendant get¬ 
ting contingent interest in the property — 
Condition precedent not fulfilled — Vendee’s 
right to possession is not alfected.) 

1951 Cal 481 (484) [AIR V 38 C 136' : ILR ,1949) 

1 Cal 378 (DB). ' 

'nUcVo'M^}’ T,aV ' C0 570 <«4) : AIR 1955 

( 50) 55 Mys H C R 174 (180) (DB). 

1947 Mad 18 (30) [AIR V 34 C 7] (DB) 

1937 Bern 244 (251 ) [AIR V 24] (DB). (Mis¬ 
description of land in pleadings prevents opera¬ 
tion of doctrine.) 
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such party.(2) In other words, the doctrine of lis pendens applies only to transfers 
and other dealings which are inconsistent with the rights declared by the decree or 
order in the suit or proceeding.(B) Eights not embodied in the decree or order are not 
protected by this section.(4) 

Illustrations 

(1) Where the plaintiff’s suit is ‘dismissed,’ a transfer by the defendant pendente lite 

cannot be said to affect the plaintiff’s rights under the decree. The transfer is, there¬ 
fore, not vitiated by lis pendens .(5) 

(2) Where, in a suit on a mortgage, only a money decree is passed, a transfer pendente 

lite by the defendant of the mortgaged property cannot be said to affect the rights of 


the plaintiff under the decree.(6) 

1936 Nag 125 (126) [AIR V 23] : ILR (1936) 
Nag 22. 

1931 Oudh 157 (158) [AIR V 18] (DB). 

1928 Mad 635 (637) [AIR V 15] (DB). 

1925 Nag 341 (342) [AIR V 12]. 

+1920 Mad 126 (128) [AIR V 7] : 43 Mad 696 
(DB). (Per Oldfield J.) 

1918 Mad 564 (2) (568) [AIR V 5]. 

(’98) 2 Oudh Cas 330 (335). 

(’13) 16 Oudh Cas 148 (152) (DB). 

+(’07)^9 Bom L R 1173 (1177) (DB). (The effect of 
the doctrine of lis pendens is not to annul the 
conveyance but only to render it subservient to 
the rights of the parties to the litigation.) 

1940 All 141 (142, 143) [AIR V 27]. (Do). 

[See (’13) 37 Bom 427 (436, 441) (DB). (A parti¬ 
tion between defendants pendente lite affects 
the plaintiff’s rights under his redemption 
decree.) j 

[See also 1 1964 Orissa 176 (182) [AIR V 51 C 70]: 
ILR (1964) Cut 89 (DB). (The words ‘so as to 
affect the rights of any other party’ assume that 
the parties’ right must first be established.) 
1959 Bom 475 (477) [AIR V 46 C 141] : ILR 
(1959) Bom 94. (Application of rule in S. 52 
has to be adjudged by reference to claim made 
in suit and decree passed and not on academic 
consideration-as to what true state of law 
applicable to the dispute between parties is 
and whether the decree was properly passed.) 
1959 Ker 67R71) (AIR V 46 C 28] : ILR (1958) 
Ker 1266 (FB). (A transfer or other dealing 
with suit property pendente lite is void as 
against decree-holder and he is entitled to 
ignore it.) 

(’36) 1936 Mad W N 1069 (1069). (Pendente lite 
transfer does not confer any title on transferee 
against plaintiffs.)] 

1916 »Sind 37 (42) [AIR Y 3] : 10 Sind L R 42. 
(Mortgage.) 

1928 Mad 87S (879) [AIR V 15] (DB). (Assign¬ 
ment of a decree during the pendency of 
another suit to which the assignor was a party 
—Assignee held bound by the decree passed in 
the suit.) 

1928 Mad 612 (613) [AIR V 15](DB). (Mortgage 
after maintenance decree had been passed — 
Mortgaged property held bound by the charge.)] 

2.+1928 All 3 (5) : 50 All 290 (SB). (Per Sulai- 
man, J.) 

1959 Orissa 157 (159) [AIR V 46 C 45] : ILR 
(1959) Cut 273 (DB). 


1957 Cal 106 (109) [AIR V 44 C 32]. 

1954 Hyd 185 (188) [AIR V 41 C 6l] : ILR(1954) 
Hyd 250. 

1953 Nag 236 (236) [AIR V 40 C 94]: ILR (1952) 
Nag 150. 

1945 Mad 454 (456) [AIR V 32]. (A stranger to a 
suit cannot question transfer on ground of lis 
pendens.) 

1940 All 141 (142, 143) [AIR V 27]. 

3 . 1956 S C 593 (602) [AIR V 43 C 103] : 1956 
SCR 451 : ILR (1956) Mys 152. (The conten¬ 
tion that a transferor pendente lite must for 
purposes of S. 52, be treated as still retaining 
title to the properties cannot be accepted.) 

1954 Hyd 185 (188) [AIR V 41 C 61]: ILR (1954) 
Hyd 250 (DB). (Compromise decree held, not 
inconsistent with vendee’s right.) 

1948 Nag 316 (322) [AIR V 35 C 109] : ILR 
(1947) Nag 912 (DB). (Where the only right 
which a party to suit had in the litigation was 
to have the property brought to sale in satisfac¬ 
tion of a first charge, which, as such, obtains 
priority over all other charges, it was held that 
the creation of an encumbrance pending litiga¬ 
tion did not affect that right.) 

1943 Cal 577 (584) [AIR V 30]. (The rule simply 
protects a certain class of rights. It does not 
add to tho potency of those rights. If the rights 
are themselves wanting in certain potency the 
rule of lis pendens shall not fill them with it, 
(Case relating to competing rights of prior and 
puisne mortgagees.)) 

1918 Mad 1015(1097) [AIR V 5]:40Mad 95 d(DB). 

4 . 1959 Andh Pra 280 (285, 286) ‘[AIR V 46 

l945°Na^g 281 (283, 284) [AIR V 32] : ILR (1945) 
Nag 651. (Held, rule of lis pendens did not apply 
because rights which defendants claimed did 
not arise under decree or order but arose under 
Land Revenue Act read with R. 33 of Rules 
made under Co-operative Societies Act (1912) 
and were confined to recovery of sum of money 
and not recovery of property under award.) 

1919 Low Bur 103 (103, 104) [AIR V 6] : 10 Low 
Bur Rul 43 (DB). 

5. 1938 Nag 30 (34, 35) [AIR V 25] : ILR (1940) 
Nag 94 (DB). (Application for leave to sue in 
forma pauperis in respect of certain lands dis¬ 
missed.) 

6. See (’80) 1880 Pun Re No. 113, p. 276 (279, 
280) (DB). (Suit against heirs of mortgagor for 
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(3) During the pendency of a mortgage suit, the defendant executed a lease of the mort¬ 
gaged property to a third party. 13ut after the mortgagee obtained a decree in his suit 
he purchased by private sale from the mortgagor, the mortgaged property in full d is - 
chaige of his decree. It was held that the decree having been satisfied, the lease could 

not be said to affect the rights of the mortgagee under his decree and was therefore not 
invalid.(7) 

(■J) A, having puichased the equity of redemption in certain property from the guardian of 
By sued C, the mortgagee, for redemption. Pending that suit B filed a suit against A 
foi setting aside the sale by the guardian, and the suit was compromised to the effect 
that both A and B should be entitled to the equity of redemption in certain shares. B 

was made a co-plaintiff in the redemption suit. It was held that the compromise did 
net affect the rights of C, the mortgagee.(8) 

(o) Where the defendant in a mortgage suit, mortgaged the property pendente lue and 
with that money paid off the mortgage in suit, it w’as held that the subsequent mort¬ 
gage was not one which affected the rights of the mortgagee-plaintiff and was not 
vitiated.(9) Similarly, where during the pendency of a suit*, upon a later mortgage 

the property in suit is sold to a third person who covenants to pay off an earlier 
moitgage and does so, the fact that the purchase becomes unavailable, by virtue of this 
section, as against the person who iiled his suit prior to the sale, is not a ground for 
excluding the purchaser’s right of subrogation.(9a). 

(6) On Gth October 1888 W sued D for maintenance and alleged that a mortgage which had 

been made by D in favour of V could not affect the charge for maintenance on the 

property. A decree was passed on 22nd August 1890 for maintenance against D’s 

interests in the properties but subject to the right of V. In execution of a decree 

which I had obtained against D on his mortgage before Gth October 18SS, V purchased 

the property in 1889. In execution of the maintenance decree the properties were scld 

to M in 1920. It was held that V's purchase did not affect the rights of the plaintiff 

in the maintenance suit inasmuch as V's rights were expressly saved from its 
operation.(10) 

(7) Where pending a suit by a legatee to establish his right to represent the deceased 
person, a creditor sold the property of the deceased in execution of a decree obtained 

by him against the widow as the kga 1 representative of the deceased person, it was 

held that inasmuch as the plaintiff claimed only to represent the deceased, and as the 

widow was also a legal representative and the decree was against her as such the plain¬ 
tiff w’as not affected by the transfer.(11) 

See also the undermentioned cases.(12) 


recovery of money due on the bond without 
making reference to collateral security.) 

L93G Pat 571 (572) [AIR V 23]. (Plaint in a 
simple money suit for contribution containing 
prayer that decree to be passed may be declared 
to be charge on defendant’s share of property— 
Held that plaint was not one involving a claim 
against immovable property — Purchase of 

’s property during pendency of the 
suit held not affected by the doctrine of lis 
pendens.) 

Also see Note 14. 

7. 1939 All Gil (612) [AIR V 2G] : ILR (1939) 
All 809. 

8. 1929 Bom 337 (339) [AIR V 16] (DB). 

9. 1925 Nag 21 (24) [AIR V 12]. 

9a. 1947 Mad 18 (30) [AIR V 34 C 7] (DB). 
(2i Mad 143 Rel. on.) 

10. 1924 Mad 449 (450) [AIR V ll] (FB). 

1 1. 1930 Mad 930 (938) [AIR V 17] 54 Mad 

212 . 

12.1959 Ker 67(72)[AIR V 46 C 28]: ILR(1958) 
Ker 1266 (FB). (Decree for redemption of 


kanoin property against karnavan—Partition 
during pendency of suit in appellate Court- 
After dismissal of appeal, possession of proper¬ 
ties delivered to plaintiff in execution — Appli¬ 
cation under O. 21, R. 100 for redelivery tiled 
by sharers —Plaintiff’s right, held would not be 

defeated.) 

1965 Mad 497 (501) [A I R V 52 C 182] : I L R 
(1966) 1 Mad 326. (8uit filed in 1958 by rever¬ 
sioner for declaration that alienation made in 
1948 by widow would not be binding on him 
after death of widow—Re-conveyance of pro¬ 
perty by alienee during pendency of suit— 
Widow became absolute owmer of property 
under S. 14 of Hindu Succession Act (1956) — 
Doctrine of lis pendens would not confer upon 
reversioner any rights higher than what he had 
on date of suit—Held, suit became'infructuous ) 

1966 Orissa 98 (102) [AIR V 53 C 40] (DB). 
(Partition suit filed by mother against her sons 
A and B— During pendency of appeal filed by A, 
plaintiff making gift of her share in favour of 
B Transfer is hit by rule of lis pendens but 
does not affect rights of appellant A who will 
be entitled to his legitimate share.) 
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Where a party assents to a transfer by the other party pendente lite it 
cannot be said that his rights under the decree are affected by the transfer; conse. 
quently he cannot object to the transfer on the ground of Us pendens.{1$) In 
Mangat Bai v. Duli Chand( 14) A obtained a decree against B and in execution 
thereof purchased B's property. The sale was set aside and A filed an appeal. There¬ 
after B sold the property to C who deposited the decree amount into Court and the 
same was withdrawn by A in full satisfaction of the decree. Nevertheless the appeal 
was continued and ended in favour of A. It was held that having withdrawn the 
money from Court A could not be allowed to invoke S. 52 in order to impeach the 
sale by B to C. A brought a suit to enforce the contract for sale in his favour. When 
the suit was pending B brought a suit for redemption on the basis of purchase of the 
property from the original mortgagor during the pendency of the suit of A. A filed his 
written statement in it, but did not make B a party to his suit. He proceeded against 
his vendor and obtained an ex parte decree. It was held that when A filed a written 
statement in B's suit clearly he knew what B was claiming and as he did not make B 
a party to his suit he could not later on say that he was entitled to defeat the claim of 
B on the doctrine of lis pendens. (14a) Where certain property was sold under a mort¬ 
gage-decree but the decree-holder had not disclosed, in the sale proclamation, the 
existence of another incumbrance on the property in his favour, it was held that he 
was estopped from contending that the purchase having been made during the pendency 
of the suit on that other mortgage was affected by lis pendens.{ 14b) 


Where in a suit on behalf of a minor plaintiff, the next friend on behalf of the 
plaintiff and the defendant compromise the suit, under which certain property is 
transferred by the defendant to the minor plaintiff, it cannot be said that the compro- 


1946 Mad 51 (52) [AIR V 33 C 24].(Maintepance 
decree charging properties— Sale execution — 
Mortgage subsequent to decree and before sale— 
Right to pay off decree and redeem— Mortgagee 
is not barred by lis pendens from redeeming 
and paying off charge decree-holder so long as 
execution sale under charge decree had not been 
confirmed.) 

1945 Bom 409(413) [AIR V 32] (DB). (Mortgage 
decree—One of co-mortgagors .4 transferring 
his share during execution to B — Subsequent 
sale of mortgaged property in execution of 
decree held void so far as it affected A’s share— 
B held not in worse position than A and not 
affected by doctrine of lis pendens.) 

1921 Nag 69 (70) [AIR V 8] : 17 Nag L R 33. 
(First mortgagee A’foreclosing without implead¬ 
ing second mortgagee Y — Y obstructing delivery 
of possession to A'—X applying under O. 21, 
R. 100, C. P. C.— Y transferring his right to Z 
pending the proceedings — Z then suing for re¬ 
demption of mortgage in favour of X — Held, 
the order for restoration of possession does not 
affect the right of redemption which Z had 
obtained from Y and as part of such right to 
obtain possession from X .) 

1918 Oudh 318 (319) [AIR V 5], (Mortgagee 
purchasing share of co-mortgagor pending re¬ 
demption suit by another mortgagor — Latter’s 
right to redeem his share not affected.) 

(’12) 16 Ind Cas 102 (103) (DB) (All). (Mortgage- 
decree — Subsequent lease—Sale thereafter to 
discharge mortgage-decree and decree dis¬ 


charged—Lease is not void against private pur¬ 
chaser.) 

(’ll) 10 Ind Cas 16 (18) (DB) (Oudh). ( In 1880 
one C mortgaged certain share to li and S with 
possession—Three deeds of further charges were 
also executed—One B became entitled to a one- 
fourth of the interest of the mortgage executed 
by C —In 1896 B sub-mortgaged that one-fourth 
share to the appellant undertaking to put him 
in possession—In 1905 the appellant sued for 
possession and summons was served upon C on 
22nd January 1905 — On February 16, 1905, C 
mortgaged his share to the respondents who 
subsequently redeemed the four mortgages of 
C —The appellant got a decree for possession — 
In a suit by the respondents for possession of 
the said share against appellant, it was held 
that under S. 52 the respondent could not take 
a valid mortgage and that he could get posses¬ 
sion only by paying one-fourth of the total 
mortgage share to appellant.) 

13. 1926 Cal 204 (207) [AIR V 13] (DB). 
(Alienation by Receiver — Party and Receiver 
taking advantage — Held that S. 52 did not 
apply.) 

1918 Pat 299 (300) [AIR V 5] (DB). 

14. 1933 All 579 (581) [AIR V 20] : 55 All 735 

(DB). 

14a. (’55) 34 Pat 156 (163) : AIR 1955 N U C 
1095. 

14b. 1953'Pat 58 (60) [AIR V 40 C IS] : 31 
Pat 722 (DB). (1933 All 577 [AIR V 20_, Foil.) 
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tnise is vitiated by lis pendens , though if it is not for the benefit of the minor it may 
not be binding on the minor.(lo) 

Similarly, where pending a suit for partition, both the plaintiff and the defen¬ 
dant transfer their respective shares to the same person the doctrine of lis pendens 
cannot come into play.(lG) 

3ti. Any party. — The doctrine of lis pendens cannot obviously apply to 

any alienation or other dealings made by a person who is not a party to the suit.(l) 

Thus, an assignment by a puisne mortgagee of his rights pending a suit to which he is 

not a party is not affected by lis pendens.(2) A person who is represented by an 

actual party to the suit is also a party to the suit for the purpose of this section. Thus 

where one of several legal representatives of a deceased mortgagor was made a 

defendant to a suit on the mortgage, it was held that he sufficiently represented the 

other heirs, and that a transfer, pending the suit, by another heir, who, though not an 

actual party, was represented by the defendant, was affected by lis pendens.^) See also 
the undermentioned ease.(Ka) 

Where the defen lant to a suit dies, the Its continues against his legal repre¬ 
sentative even before he is brought on the record. Hence, an alienation made by the 
legal representative after the original defendant's death and before such legal repre¬ 
sentative is brought on the record is liable to be affected by the provisions of this 
section.(4) 

37. “Any other party” — Co-defendants. — The words “any other party” 

obviously mean a party other than the transferor himself. The transferor himself 

and his representatives in interest cannot invoke the doctrine as against the 
transferee.(1) 

Illustrations. 


(1) T sued D for possession of certain property, and pending it he executed a mortgage of 
the piopeity in favour of 11 . The suit was subsequently compromised to the effect that 
T and D should each take half the property. IJ was to pay off TPs mortgage and T 
was not to be liable for it. 11 then sued T on his mortgage. It was held that T could 
not invoke the doctrine of lis pendens as against his transferee W and claim that W 
should not enforce the mortgage against the property in his hands.(2) 

(2) X obtained a money decree against Y and got his property .attached in execution 
Subsequently, Y mortgaged the property to Z, and still later, sold the property to M 
with the leave of the Court under O. 21 R. 83 of the Civil Procedure Code, and paid off 

_ the decree. Z then sued M on the mortgage. It was held that .1/ merely stood in the 

15. 1935 Bom 54 (64) [AIR V 22] (DB). L T 974 : 1968 Cri L T 336. (Proceeding under 

16. 1929 Cal 697 (699) [AIR V 16] : 57 Cal 597 Orissa Tenants Protection Act pending °between 

(DB). landlord and defendants 1 to 3—A, defendant 4 

Section 52 — Note 36 } n Proceedings purchasing the disputed lands' 

1. (’58) 37 Pat 176 (193) (DB). I 01 ? ♦• Urln § tb ° l )endenc y of pro- 

1957 Pat 408 (414) [AIR V 44 C 1221 ( DB). lWrWlnM ,nd ? ct ! ns B as tenant — Revenue 

(’54' ILK (1954) Nag 505 (510)": AIK 1955 Tnd hokffna Kat K f ‘ lV ° Ur f . defe “‘ lan 1 ts 1 to 3 

N u C 1236. and holding that they cannot be evicted by the 


1953 Trav-Co 12 (13) [AIR V 40 C 2]. 

1925 Bom 176 (177) [AIR V 12] (DB). (Sale by a 
person who was subsequently brought on record 
as legal representative of original defendant.) 
[See a'so 1949 Mad 886 (892) [AIR V 36 C 399] : 
I L R (1949) Mad 904 (DB).] 

2. 1932 Pat 272 (271) [AIR V 19] : 11 Pat 415 
(DID. 

3. (’03) 26 Mad 230 (234) (DB). 

3a. 1908 Orissa 36 (38) [AIR V 55 C 15] : 33 Cut 


L T 9/4 : 1968 Cri L T 336. (Proceedings under 
Orissa Tenants Protection Act pending between 
landlord and defendants 1 to 3—A, defendant 4 
in proceedings purchasing the disputed lauds 
from the landlord during the pendency of pro¬ 
ceedings and inducting B as tenant — Revenue 
Board deciding in favour of defendants 1 to 3 
and holding that they cannot be evicted bv the 
landlord or A or B-Though B was not a party 

to proceedings he was bound by doctrine of lis 
pendens being a privy of A.) 

4. 1945 Mad 219 (221) [AIR V 32]. 

Section 52 — Note 37 

1. See the illustrations. 

[See also 1917 Oudh 1 (7) [AIR V 4 ". 

A “ < 5 * 1 2 * * * * * * 9) ' [AIK V All 290 

(SB). (Transferee is bound by the decree so far 
as it goes against his transferor.) 
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shoes of Y, the transferor, and could fnot invoke the doctrine of lis pendens as 
against Z.(3) 

(3) A conveyed certain property to B by a Kobala. By a separate agreement B agreed to 
reconvey the property to A. A filed suit against B to enforce the agreement of reconvey¬ 
ance During the pendency of that suit, A's right, title and interest under the agree¬ 
ment of reconveyance was attached and sold in execution of money decree and pur- 

chased by B It was held that the purchase by B was not hit by rule of lis pendens 
in o. 52.(3a) 

In the undermentioned case,(4) the Court auction-purchaser in execution of a 

mortgage decree was held to be a party to an order which might be made in the suit 

and could therefore impeach a transfer made by the mortgagor pending suit on the 
ground of lis pendens. 


The doctrine cannot be applied between parties to a suit who are arrayed on 
the same side and between whom there is no dispute to he adjudicated.(4a) 

Does the doctrine of lis pendens apply to co-defendants in the same suit’ In 
other words, can one defendant question the alienation made pendente lite by another 
defendant in the suit ? The answer will depend upon, whether the former can be said 
to be “ any other party to the decree or order” which may be made in the suit. 

In Bellamy v. Sabine( 5) Lord Justice Turner stated that an alienee from 
a co.defendant pending a suit in which ‘no decree could be made between the co.defen. 

dants’ was exactly in the position of an alienee from a stranger to the suit and was 
not affected by lis pendens. He observed : 

“Generally speaking between co-defendants: there can be no decree—is it to be said that 
there is a Us pendens between them ? . . . . Leaving out of consideration the cases in which 
decrees can be made between co-defendants (which are rare, and for the most part go no further 
than where it is necessary for the purpose of the plaintiff to adjudicate between the defendants) 
upon what ground is the case of a co-defendant to stand in a different position from that of a 
stranger ?” 


Lut in Tyler v. TJiomas(6 ) it was held that in certain cases the doctrine of lis 
pendens would apply even though the plaintiff may have no interest at all and the 
contest is between co.defendants only such as interpleader suits and administration 
suits. An alienation made by a defendant pending such a suit would be bound by the 
decree made against him in favour of the other defendant in the suit. In a suit 
instituted by creditors for the administration of a testator’s estate the deficiency of the 
personal estate for the payment of the debts was payable out of two real estates devised 
separately to A and B. In 184G, the debts were ordered to be paid out of A's estate 
alone, without prejudice to his right of contribution against B’s estate. In 1852 the suit 
was registered as a lis pendenstf) and two months afterwards B mortgaged his estate 
to C, who had no notice of A's rights. It was held that there was a lis pendens as 
regards A's rights, and that C's mortgage must be postponed to A's claims. 


It is, however, necessary that there should be an issue to be decided between 
the co.defendants even though the decision of such issue may not be necessary to give 
relief to the plaintiff in the suit.(8) Where there is no such issue, one defendant cannot 


3. 1941 Mad 208 (214) [AIR V 2S] (DR). 

3a. I L R (1957) 3 Cal 642 (645) 

4. (’9S) 20 All 349 (351). (Lease.) 

4a. (’50) 1950 Trav-Co L R 23 (28) (DB). 

1953 Pat 58 (59) [AIR V 40 C 18] : 31 Pat 722 
(DB). 

(’58) 37 Pat 176 (193) (DB). 

5. *(1857) 44 E R 842 (850) : 26 L J Ch 797. 


6. (1858) 53 E R 553 (556):a9 R R 325. 

7. For the understanding of the procedure of 
registration of a suit as a lis pendens, see 
Note 43. 

8. (’50) 1950 Trav-Co L R 23 (28) (DB). 

fl9l8 Mad 573 (579, 5S0) [AIR V 5] : 41 Mad 458 
(SB). 

1938 Pat 487 (493) [AIR 25 1 (DB). (Obiter.) 
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invoke the doctrine of Us pendens as against the acts of another. Where therefore M 
sued X and Y for declarations that a sale-deed executed by M in favour of X and*a 
subsequent mortgage executed by X of that property in favour of Y were not binding 
on him and, pending that suit, X in execution of a decree obtained by him against X 
purchased the property, it was held in a suit by Y upon his mortgage against X and Z 
that F was not precluded from questioning the validity of the mortgage by the 
doctrine of Us pendens. In the suit by 31 against X and Y there was °no contest 
between X and Y as to the validity of the mortgage at all, and the result of 31's suit 
simply upheld the title of X to the property and his right to mortgage it to F.(9) 

Legal representatives of the same deceased person : — Where a person is suing in 
h,s capacity as the legal representative of a deceased person, he is not "any other 
party ’ vis a vis a person who is another legal representative of the same deceased 
person Thus, suppose, a decree is passed against A as representing the estate of a 
deceased person. B, another legal representative of the same deceased person and 

claiming to represent the same estate sues to have the decree passed against A =et aside 
rending this suit, a certain property belonging to the estate is sold in execution of the 
decree against ,!. The sale is not affected by the provisions of this section as B cannot 
be said to be any other party” within the meaning of this section.(10) 

38. “Any decree or order.’’-These words will include a decree or order 
made on a compromise between the parties to the suit, provided that such compromise 
is not tainted by frau d or colIusion.(l)jrh e decree will b e binding on the transferee.^) 


[See also (’50) 55 Mys H C It 174 (184) (DB). 
(The words “other party” are to be understood 
not as applying to a party other than or apart 
from or besides the transferor but a party 
between whom and the transferor there is a 
contest which would be affected by the aliena¬ 
tion—It is not any party .to a suit under any 
decree passed in his favour who can invoke 

( 4o) 50 Mys H C It 113 (DB). (When one co¬ 
defendant claims contribution from another in 
respect of a payment which lie has made to 
save the properties of himself and the other 
from a threatened sale in execution of a decree 
affecting all the properties, the party claiming 
contribution cannot rely on the doctrine of lis 
pendens to make the property of the other cc- 

defendant liable for his claim to contribu¬ 
tion.)] 

e. 1918 Mad 578,579, 5S0) [AIR V 5] : 41 Mad 
458= SB ). 

lO. 1917 Sind 1 S 1 (184) [AIR V 34 C 64] (DB)- 

Section 52 — Note 38 

1. 1948 P C 147 (149) [AIR V 35 C 39] : I L R 
(1949 1 1 Cal 234 : 75 Ind App 165 (PC). (Though 
52 may not contemplate a decree or order 
which is entirely alien to the issues raised 
between the parties, it applies to a compromise 
decree: AIR 1943 Cal 227, Affirmed.) 

1928 All 3(7) [AIR V 15] : 50 All 290 (SB). 

1 1920 Mad 391(394) [AIR V 7]: 43 Mad 37(SB). 
19o5 Trav-Co 3(5) [AIR V 42 C 3] : I L R (1954) 
Trav-Co 794 (DB). 

1954 Mad 592 (593) [AIR V 41 C 2181 : I L R 
(1955) Mad 519 (DB). 


(’50) 55 Mys H C R 174 (179) (DB) 

1949 Bom 367 (372) [AIR V 36 C 96] 
(1949) Bom 480. J 


I L R 


(It is 
in that 


1943 Cal 227 (230) [AIR V 30] (DB . 
immaterial how the decree is obtained 
suit, whether after contest or by compro¬ 
mise. It is immaterial-.whether the' decree in 
that suit is right or wrong. It is beyond the 
competence of the Court invited to apply the 
doctrine of lis pendens to sit in judgment on 
the previous decree.) 

*(’06) 28 Mad 426 (430, 433) (FB) 

l946 .?°‘“ 46 V, 464) lAIK V 33'C 95]: I LR 

(1940) Bom 462. 

1926 Mad 50 (50) [AIR V 13 ]. 

1924 Mad 359 (360) [AIR V 11 ] 

43 (DB\ 103 U03) [AIK V 6] : 10 L °" Bur 

L5'ce rtiso 1952 Trav-Co 309 (310) [AIR V 39] 

(DB . (Compromise entered into with a view 

vi 1 S f tranger transferee - Compromise 
Will not affect interests of transferee — Prin- 
ciple of lis pendens will not apply )] 

1944 Bom 191 (193) [AIR V 31] : IL R ( 1944 ) 
Bom 274 (DB). (Suit for maintenance—Com¬ 
promise: decree creating charge over pro¬ 
perty — Transferee of property during pen - 

? °/J? ult held bound h y the decree.)] 

( 10) 6 Ind Cas 168 (169)(DB) (All). 

2 ;o 195 A^ ad 592 (593) C AIR V 41 C 218] : I L R 
(195d) Mad 519 (DB). J a 

[See (’07) 31 Bom 393 (400) ’(Hardship to the 
purchaser cannot affect the decision of the 

C(iSC •) 

See also Note 28. 
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He cannot question it on the ground that it was wrongly passed(3) though he can 
question it on the ground of fraud.[ 4) 

The words decree or order will also include a decree or order passed ex parte 
in the absence of any fraud or collusion.(4a) 

The words “under a decree or order therein” imply that the right to the pro. 
perty must be the outcome of the decree i. e., it should be the result of an affirmation 
or adjudication by the decree. In the case of an abandonment of the suit claim, the 
claim is withdrawn from adjudication. Where, therefore, a plaintiff abandons his claim, 

the result of the suits will not operate as lis pendens against any purchaser pendente 
lite of the suit property.(4b) 

An award under Co.operative Societies Act for all practical purposes has the 
force and effect of a decree within the meaning of this section.(4c) 

There is a difference of opinion as to whether the words ‘ l any decree or order” 
are limited to such decrees and orders as are appropriate to the suit, having regard to 
the nature of the property involved and the nature of the proceedings, or are wide 
enough to include any order whatsoever. The former view is taken in the undermen. 
tioned cases(5) and the latter in the cases noted below.(6) 


39. Lease pendente lite. — There has been a difference of opinion on the 
question whether this section applies to leases pendente lite by a party to the suit. 
On the one hand, it has been held that a lease in the ordinary course of management 
cannot be said to affect” the rights of the other party under any decree or order that 
may be passed in the suit and would therefore be binding on him.(l) On the other 


3 (’53) 32 Pat 903 (918, 919) : AIR 1955 NUC 
231. 

(’10)* 13 Oudh Cas 50 (52) (DB). 

[Spc also 1948 P C 147 (149) [AIR V 35 C 39] 
ILR (1949) 1 Cal 234 : 75 Ind App 165. (Ap¬ 
plicability of Section cannot depend on matters 
of proof or strength or weakness of case on one 
side cr other — Suit based on instrument re¬ 
quiring registration but not registered—Suit 
ending in compromise decree in favour of 
plaintiff — Transfer of property by defendant 
pending suit— Transferee is bound by decree— 
The non-registration of the instrument is no 
answer to plea of lis pendens.)] 

4. 1954 Mad 592 (593) [AIR V 41 C 218] : I L R 
(1955) Mad 519 (DB). 

1946 Bom 462 (464) [AIRY 33 0 95]; ILR 
(1946) Bom 462. (If the final decision in the 
pending litigation is brought about by fraud or 
collusion it cannot be said that lis pendens was 
fairly decided, and that decision cannot affect 
the rights of the transferee pendente lite.) 

1919 Oudh 317 (319) [AIR V 6] : 22 Oudh Cas 
171. 

4a. 1949 Bom 367 (372) [AIR V 36 C 96] : ILR 
(1946'' Bom 480 (DB). 

4b. 1963 Mad 300 (302) [AIR V 50 C 10S] : ILR 
(1963) Mad 592 (DB). 

4c. 1945 Nag 281 (2S2) [AIR V 32] : ILR (1945) 
Nag 651. 

5. (’50) 55 Mvs H C R 174 (194) (DB). 

+ 193S Cal 1 (5) [AIR V 25]. 

*(’90) 18 Cal 188 (195) (DB). 


(’81) 8 Cal 79 (85) (DB). 

*(’71) 8 Beng L R 474 (489) (DB). 

(’01)28 Cal 23 (26) (DB). 

B. 1943 Cal 227 (230, 232) [A I R V 30] (DB). 
(Suit by A against B for specific performance of 
contract of sale or in the alternative for repay¬ 
ment of amount paid to B and for a decree 
declaring the decretal amount to be first charge 
on the property — During pendency of this suit 
B executing simple mortgage in favour of C—• 
Compromise decree passed in the suit between 
A and B creating a charge in favour of A—A 
purchasing the property in execution of his 
decree —Suit on mortgage by C — Held relying 
on A I R 1922 Cal 358 that C’s mortgage was 
affected by lis pendens and could not prevail 
against the rights of A). 

1930 Cal 539 (543) 1AIR V 17] (DB). 

1922 Cal 358 (363) [AIR V 9] : 49 Cal 220 (DB). 

Section 52 — Note 39 

1. (’59) 1959 M P C 317 (319). (Sub-lease.) 

1935 Mad 875 (878) [AIR V 22]. 

1930 All 289 (290) [AIR V 17]. 

1927 Nag 299 (300) [AIR V 14]. (Question whe¬ 
ther lease was granted in the ordinary course 
cf management not decided — Hence case re¬ 
manded.) 

1927 Nag 316 (318) [AIR V 14]. 

1927 Nag 295 (296) AIR V 141. 

1924 Nag 226 (227) (AIR V 111. 

1917 Cal 222 (225) [AIR V 4]. 

1916 Mad.323 (321) [AIR V 3] : 39 Mad 283 (DB). 
(7 Mad 96 followed.) 
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hand it has been held thafc the question of ordinary management does not arise under 
this section and that a lease like any other transfer pendente lite would be .subject to 
the result of the suit or proceeding.(2) Where the lease cannot be said to be in the 
ordinary course of management it has been held that it cannot, of course, prevail in 
derogation of the rights of the other party under any decree or order passed in the 


(’84) 7 Mad 96 (99) (DB). 

(’42) 1942 Oudh W N (B R) 16 (17) (DB). 

(’38) 1938 All L Jour (Sep) 20 (21 i). (Leases for 
purposes of cultivation during the pendency of 
partition proceedings.) 

[See also (’36) 1936 Mad W IN 190 (190, 191). 
(Lease during pendency of execution proceed¬ 
ings — Court auction sale of lessor’s right — 
Held, that the doctrine of lis pendens does not 
apply to leases since the sale confers upon the 
purchaser right to rent and not right to 
crops) 

(’34) IBRD 282 (283) (DB).] 

2. 1961 Bom 283 (291) [A I R V 48 C 70] : ILR 
(19G1) Bom 649. (Tenant pendente lite cannot 
set up rights under Bombay Rent Act.) 

1961 Ker 335 (335, 336) [AIR V 48 C 114'. (Ten- 
ant inducted by party during pendency of 
partition suit is bound by decree.) 

1961 Ker L T 639 (641). (Kerala Agrarian Rela¬ 
tions Act (4 of 1961) docs not override provi¬ 
sions of S. 52, T. P. Act.) 

1959 Bom 19 (21) [AIR V 46 C 8] (DB). 

1957 Bom 117 (119) [AIR V 44 C 42] (DB). 
(Lessees pendente lite must be treated as repre¬ 
sentative in interest under S. 52 and as such 
bound by the result of the suit.) 

(’50) 85 Cal L Jour 81 (88). (Tenant subletting 
pending suit for his ejectment—Sub-letting can¬ 
not prevail against decree for possession which 
the landlord may subsequently obtain.) 

1957 Trav-Co 292 (293) [AIR V 44 C 118] :ILR 
(1956) Trav-Co 716. 

I 1941 Pat 577 (580) [A I R V 28] : 20 Pat 346 
(SB). 

* 1917 Mad 128 (130,131) [AIR V 4] (SB). (Per 
Scshagiri Aiyer, J.) 

+1943 Cal 577 (585, 586) [A I R V 30]. (During 
pendency of the suit by puisne mortgagee, prior 
mortgagee caused the property to be sold iu 
execution of his decree and purchased it — 
Puisne mortgagee was not made a party to suit 
by prior mortgagee — After purchase in execu¬ 
tion, prior mortgagee granting lease of the pro¬ 
perty—Lease held was affected by lis pendens — 
The power given under S. 65A will not affect 
the doctrine of lis pendens.) 

1936 All 661 (662) [AIR V 23] (DB). 

1936 Mad 942 (942) A I R V 23]. (Even under 
S. 65A applies the doctrine of li3 pendens 
is not inapplicable.) 

1936 Mad 887 (891) [AIR V 23] : ILR (1937) 
Mad 66 (DB). (Grant of permanent occupancy 
rights in a home-farm land i. e., land cultivat¬ 
ed by the zamindar himself, held not binding 
being made during the pendency of partition 
suit.) 


1935 Oudh 462 (464) [A I R V 22] : 11 Luck 283 
(DB). 

(’33) 142 Ind Cas 188 (189) (Cochin) (DB). 
(Though, while a mortgage suit is pending the 
mortgagor may have power in the ordinary 
course of management of his property to grant 
leases, he cannot effect transfers by way of 
leases to enure beyond the time when the pro¬ 
perty passed by sale to his mortgagee.) 

1931 Bom 539 (542) L AIR V 18]. (Lease must 
to some extent affect the rights of the other 
party.) 

1927 All 657 (658) [AIR V 14] : 50 All 202 ^DB). 
(Although a defendant mortgagor in a mortgage 
suit has power, so long as he retains his posses¬ 
sion to grant leases in the ordinary course of 
management of his property, he cannot make 
transfers to ensure beyond the time when the 
property passes by sale to his mortgagees.) 

1927 Oudh 602 (604) [AIR V 14] : 2 Luck 659. 
1925 Cal 251 (252) [AIR V 121. 

1924 Nag 211 (213) (AIR V ll]. 

1923 Oudh 1 (3) [AIR V 10k 
1918 Nag 218 (219) [AIR V 5] : 14 Nag L R 133. 
(15 C P L R 6, followed.) 

1915 Nag 89 (90) [AIR V 2] : 11 Nag L R 21. 
❖(’02) 15CPLR6 (7). 

( 98) 20 All 349 (351). (A lease, whatever its ob¬ 
ject cannot but have the effect of defeating to 
some extent the rights of the auction-purchaser 
under the decree.) 

( 94) 21 Cal 340 (343) (DB). (Tenant pendente 
lite is liable to be removed in restitution pro¬ 
ceedings.) 

(, 88) 1 C P L R 19 (23). (Lease granted after suit 
for foreclosure was dismissed but before appeal 
was filed—Lessee held bound by the foreclosure 
decree.) 

( 36) 19 Nag L Jour 316 (318). (Suit on mortgage 
— Lease by mortgagor pendente lite taking pre¬ 
mium or nazrana.) 

(’31) 15 R D 589 (592). 

(1862) 1862 Marsh 122 (123). 

(’12) 17 Ind Cas 1 (2) (DB) (Cal). (Lease pending 
a mortgage suit—Purchaser of property in exe¬ 
cution of mortgage decree can eject lessee.) 

(’10) 6 Nag L R 140 (143). 
t See also (’63) (1963) 4 Guj L R 681 (684) (DB). 
(Tenancy pendente lite can subsist subject to 
the result of suit — Tenant of mortgagee be¬ 
came tenant of mortgagor on redemption of 
mortgage under S. 4, Bombay Tenancy and 
Agricultural Lauds Act (67 of j.948) ) 

1918 Cal 277 (278) [AIR V 5] (DB). (A filed a 

suit against B to recover khas possession of 
her liara share in certain land —During the 
pendency of that suit B made settlement of 
those lands on rayats— Rayats held were liable 
to be ejected.)] 


4. T. P. 48. 
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suit or proceeding.(3) It is submitted that the second of the views expressed above is 
correct. This view appears to have the support of Supreme Court decision in Anancl 
JSivas v. Anancl]i{ 3a) where a decree passed in a suit for ejectment and arrears of rent 
against the statutory tenant was held binding on the sub-lessee who had taken the 
sub-lease pending the institution of the suit. Before suit, the owner of the property can 
certainly lease out his properties in the ordinary course of management. A mortgagor 
can, under S. G5A, lease out the mortgage 1 property in the ordinary course of manage, 
ment and such lease will, after the mortgage but before a suit on the mortgage is 
filed, be binding on the mortgagee. A mortgagee in possession may also under S. 7G, 
cl. (a) lease out the mortgaged property ia the ordinary course of management and 
such a lease, if made before any suit is fled for redemption, will be binding on the 
mortgagor. But where a suit is filed, no party to the suit can prejudice the rights of 
the other party to any extent by the execution of a lease or any other kind of transfer, 
even though he may have the power to make a lease of the property in the ordinary 
couise of management and at a time when there is no suit pending. The question of 
ordinary management docs not arise under S. 52(4) and it does not seem to be 
permissible to create exceptions to the applicability of the section which is very wide, 
by saying that a lease in the ordinary course of management cannot be said to affect 
the rights of the other party under any circumstances. Thus it has been held that in 
spite of the provisions of S. 65A, the mortgagor cannot lease out the mortgaged pro. 
perty during the pendency of the suit for redemption or a suit on the mortgage to 
the prejudice of the mortgagee’s or auction.purchaser’s right. The mortgagor cannot 
for the same reason accept any advance rent. If, the tenant makes any payment to 
the mortgagor during the pendency of the suit he does so at his own risk. He cannot 
claim protection under S. 50.(4a) 


It is, however, only to the extent to which it prejudices the other party under 
the decree or order that the lease is bad. Where pending a suit for redemption of a 
usufructuary mortgage the mortgagee leased out the property, it was held in the under¬ 
mentioned ease,(5) that the lessee could go on cultivating the land under his lease till 
the mortgagee was actually redeemed, and if by the operation of S. 21 of the Bengal 
Tenancy Act, the lessee, obtained an occupancy right by reason of such possession, the 
mortgagor would be bound by the right of occupancy so acquired, though the lease, as 
a lease, would not have been binding upon him after redemption. 

The principle of this section applies to agricultural leases also.(G) 


40. Transferee pending suit is representative of transferor — Party 
within Section 47, Civil Procedure Code. — A transferee, pendente lite from a 


3. + 1937 All 9 (9, 10) [AIB V 24] (DB). (Mort- 
gage decree pending execution — Permanent 
leases granted by mortgagor—Not binding.) 

1932 All 4S0 (181) [AIR V 19] (DB). (Lease for 
20 years.) 

(’84) 7 Mad 96 (99) (DB). (Permanent lease.) 

(’39) 1939 All W R (B R) 37 (38). (A permanent 
lease during the pendency cf a mortgage suit is 
net in the ordinary course cf management of 
zamindari property and hence is a nullity 
under S. 52 of the T. P. Act.) 

3a. 1965 S C 414 (426, 427) [AIR V 52 C 68" : 
(1964) 4SCR 892. (Per Majority, Sarkar J. 
contra: A sub-lessee from a statutory tenant 


under Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947) acquires no right 
of a tenant in the premises occupied by him.) 

4. (’10) 6 Nag L R 110 (143). 

4a. 1957 Trav-Co 292 (293) [AIR V 44 C 113: • 
ILR (1956) Trav-Co 716. (Suit on simple mort¬ 
gage.) 

1954 Sau S2 (84) [AIR V 41 C 35]. 

5. 1937 Cal 763 ^764) [AIR V 24" : ILR (1937) 2 
Cal 181 (DB). 

6. (’55) ILR (1955) Madh B 416 (420): AIR 
1955 NUC 3706. 

1949 All 257x260) [AIR V 36 C 101] : ILR (1949) 
All 449. 
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party to a suit will be bound by the decree or order passed in the suit even if he is 
not made a party to the suit.(l) He must be regarded as a representative in interest 
of the party in the property in suit, for the purposes of S. 47 of the Code of Civil 
Procedure.(2) Thus, if the suit is for foreclosure of a mortgage and the purchaser 
pendente lite has obtained possession, and a final decree is passed for foreclosure in 
the suit, the mortgagee decree.holder can in execution -procecdin-is recover the pro. 
perty from the purchaser. (8) Even an auction.purchaser of the property pend in" a 


Section 52 — Note 40 


1946 Lull 1-12 il4U> [AIR V 33 C 3l] ; ILK 1910) 
Luh 407 (FB 

1962 Bom 191 (196) [AIR V 49 0 4l]: ILR (196V 
Bom 977. 


1. 1953 S C 394 (398) [AIR V 45 C 6l] : 1958 
SCR 1287. (Where a purchaser pendente lite 
is vitally interested in the determination cf 
substantial questions arising in the appeal, he 
should be brought on record as an additional 
appellant.) 

1937 PC 260 (261) [A I R V 24] : 31 Sind L R 
652. 

(’64) 66 Punj L R 625 (626b 
(’64) ILR (1964) 14 Raj 878 (886). (Plaintiffs re¬ 
lying upon doctrine of lis pendens not obliged 
to bring on record transferee pendente lite.) 

1901 Bom 288 (291) [AIR V 48 C 70J : ILR. 1961) 
Bom 649. (Tenant inducted pendente, lite — 
Liable to be evicted in restitution procce- 
i din * 7 s.) 

l960°Mudh-Pra 193 (200) [AIR V 47 C 98b 
1959 Ker 67 (72) [AIR V 16 C 28" : ILR -1958) 
Ker 1266 (FB). 

1957 Bom 117 (119) [AIR V 44 C 42] (DB). 

1956 Assam 116 (117) [AIR V 43 C 33] : ILR 
(1956) 8 Assam 137. 

1956 Trav-Co 147 (151) [A I R V 13 C 55] : ILR 
(1955) Trav-Co 823 (FB). 

1949 Bom 367 (371) [AIR V 30 C 96] : ILR 
(1949) Bom 480 (DB'. 

1930 Cal 15 (16) [Allt V 17]: 50 Cal 1130 (DB). 
1923 Cal 252 (256) [AIR V 10] (DB). 

1915 Oiulh 200 (203) [AIR V 2] (DB). 

(’09) 36 Cal 675 (689! (DB). 

(’08) 30 All 231 (234) (DB). 

(’01) 23 All 331 (335, 336) (DB). (Transferee not 
made party to appeal — Result of appeal is 
binding on him.) 

(’01) 28 Cal 23 (26) (DB). 

(’94) 21 Cal 340 (343) (DB'. (Tenant pendente 
lite can be removed in restitution proceeding.) 
(’84) 6 All 506 (509) (DID. 

(’75) 24 Suth W R 359 (301) (DB). 

(’75) 23 Suth W R 329 (3301 (DB). 

(’68) 10 Suth W R 409 (473) (DB). 

(’67) 7 Suth W R 225 (226) (DB'. 

(’67) 7 Suth W R 103 (103) (DB). 

(’12) 13 Ind Cas 641 (641, 612) (All). 

(1862-63) 1 Hyd 160 (167). 

[i See also 1953 Trav-Co 364 (366) [AIR V 40 
C 140] (DB). 

1921 Cal 801 (803) [AIR V 8] (DB). (A prior 
mortgagee is in no way bound or affected either 
by the attachment of the subsequent encum¬ 
brance created pendente lite.) ]; 

[But see 31 Cal 658 (662) (DB).] 

2. f 1937 P C 260 (261) [A I R V 24] : 31 Sind 
L R 652. 


(’02) 1962-2 Mad L Jour 330 (3*7). 

1959 Ker 133 (136) [AIR V 46 C 44]: ILR (1958) 
Ker 480(DB'. (Sale in execution of money decree 
pending mortgage suit — Execution of mortgage 
decree — Purchaser given symbolical possession 
— Suit for recovery of property from purchaser 
pendente lite, in execution of money decree is 
not barred.) 

1958 Ker 309 (310) [AIR V 45 C 109] (DB). 

1957 Bom 117 (119) [AIR V 44 C 42] (DB). 

1956 Trav-Co 147 (151) [A I R V 43 C 55]: I L R 
(1955) Trav-Co 823 (FB). 

1953 Nag 236 (236) [AIR V 40 C 94] : ILR (1952) 
Nag 150. (Remedy of plaintiff who has, in 
execution of his decree against defendant, 
purchased property is to proceed against pur¬ 
chaser under S. 47, Civil P. C. and net by 
separate suit.) 

1951 Orissa 306 (310) [A I R V 38 C 75 M I L R 
(1949) 1 Cut 336 (DB). 

1951 Trav-Co 187 (188; [AIR V 38 C 73' (DB' 

1949 Mad 207 (208) [AIR V 36 C 90]. 

1945 Nag 86 (83) [A I li V 32] : I L R (1944) Na" 
852 (DB). 

(’43) 1943 Trav L R 133. 

1949 Mad 207 (208) [AIR V 36 C 90]. 

1947 Lab 175 (176' [AIR V 34 C 32j. 

1936 All 479 (480) [AIR V 23] (DB). (Subsequent 
mortgagee taking mortgage during pendency of 
suit on first mortgage is a representative of 
mortgagor.) 

f 1931 Bom 280 (283) [AIR V 18] (DB). 

1927 Bom 93 (95) [AIR V 14] : 51 Bom 37 (DB). 
(’04) 26 All 447 (458, 463) (FB). 

(’01) 28 Cal 492 (497) (DB). 

(1900 i 22 All 243 (246) (DB). (Subsequent mort¬ 
gagee who takes a mortgage during the pen¬ 
dency of suit on the prior mortgage is a 
representative of the mortgagor.) 

(’94) 16 All 286 (291) (DB). 

(’97) 19 All 332 (333) (DB). 

[See also 1914 Cal 828 v 829) [AIR V l] : 41 Cal 
413 DB).] 

[But see 1921 Mad 559 (561 ) [A I R V 8]. (In 
view of the Privy Council decision in A I It 
1937 P C 260 this view is no longer good law ) 

1928 Bom 65 (66) [A I R V 15] : 52 Bom 208 
(DB). (Do.)] 

3. 1937 P C 260 (261) [AIR V 24] : 31 Sind L R 
652. 

1956 Orissa 165 (171) [A I R V 43 C 48] (DB). 
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suit in respect of the property is a representative of the judgment-debtor in the latter 
suit within the meaning of S. 47 of the Civil Procedure Code.(4) 

The consequence of the view that the purchaser pendente lite is the represen¬ 
tative in interest of the party from whom he obtained the transfer is that where the 
property has been decreed to be given possession to the plaintiff or the property is 
sold in execution of the decree, the transferee pendente lite cannot resist delivery of 
possession to the decree-holder or the auction-purchaser as the case may be.(5) This is 
recognised in 0. 21, B. 102 of the Code of Civil Procedure. 

Further, pending the suit the transferee is not entitled as of right to be made a 

party to the suit, though the Court has a discretion to make him a partv/G) See 0 22 
R. 10 of the Civil Procedure Code. 


Where the transferee pendente lite is made a party to the pending litigation, 

he is entitled to be heard on the merits of the case.(7) He can also prefer an appeal 

against the decree or order passed in the pending proceeding, even if his transferor 

does not appeal.(8) Lut he cannot take any plea which was not open to bis assignor.(9) 

For can he plead that the suit is barred by limitation on the ground that the suit 

must be deemed to have been instituted against him on the date on which he was 
impleaded as a party.(lO) 

See also the undermentioned cases.(ll) 


4.*;’04) 26 All 447 (460) (FB). 

1036 Ml 479 (481) [AIR V 23] (DB). 

(’96) 24 Cal 62 (76) (FB). (Overruling 16 Cal 
355.) 

S (’64 ^ ILR (1964) 14 Raj 1120 (1121). 

1959 Bom 269 (271) [A I It V 46 C 33] : ILR 
(1959' Bern 256. 

1952 Assam 111 (114) [AIR V 39] : ILR (1952) 
4 Assam 247. 

1952 Trav-Co 102 (103) [A I R V 39] : 1950 Trav- 
Co L R 665 (DB). 

1925 Cal 1243 (1244) [AIR V 12]. 

(’ll) 39 Cal 220 (225, 226) (DB). 

6. 1958 S C 394 (398) [A I R V 45 C 6l] : 1958 
SCR 1287. (Application to be brought on re¬ 
cord in appeal.) 

(’64) ILR (1964) 14 Raj 873 (883). (Permission 
to be heard in appeal.) 

1962 Orissa 71 (72) [AIR V 49 C 28], 

1959 Ker 67 (74) [AIR V 46 C 28] : ILR (1958) 
Ker 1266 (FB). (Decree for redemption of 
Kanom property against Karnavan — Deliver}’ 
taken — Partition during pendency of suit — 
Plaintiff not bound to implead sharers in exe¬ 
cution of decree.) 

1956 Assam 116 (117) [A I R V 43 C 33] : I L R 
(1956) S Assam 137. 

1956 Trav-Co 147 (152) [A I R V 43 C 55] : 
ILR v 1955) Trav-Co 823 (FB). (Right of decree- 
holder to proceed against person with his legal 
representatives on record after his death will 
not be affected by transfer pendente lite.) 

1948 Nag 97 (99) [AIR V 35 C 37] : I L R (1947) 
Nag 719. 


1939 Nag 128 (129) [AIR V 26]. 

1 1937 Bom 244 (253) (AIR V 24] (DB). (Notice 
of suit to purchaser pendente lite is im¬ 
material.) 

(’98)21 All 149(151) (DB). (Mortgagee during 
the pendency of a suit on a prior mortgage need 
not be joined as a party.) 

(’89) 1889 All W N 91 (92). (Do.) 

(’S4) 8 Bom 323 (337). (It is the practice in this 
country as well as in England to admit as¬ 
signees pendente lite as parties to the suit.) 

1924 Cal 188 (189) [A I R V 11] (DB). (But dis¬ 
cretion must be judicially exercised.) 

7 . 1920 Mad 391 (395, 396) [AIR V 7] : 43 Mad 
37 (SB). (But he cannot raise a defence not 
open to his transferor.) 

S. 1935 Lab 640 (610) [AIR V 22] (DB). 

9 . (’01) 23 All 331 (336) (DB). 

XO. 1930 All 597 (599) [AIR V 17] (DB). 

1 1 • 1967 Andh Pra 277 (279) [A I R V 54 C 75] 
(DB). 

1964 All SCO (301) [A I R V 51 C 85]. (Suit dis¬ 
missed for default under O. 9, R. 3 — Fresh 
suit for same relief not barred — Transferee 
pendente lite from plaintiff also entitled to 
bring fresh suit.) 

1952 Orissa 64 (68, 72) [AIR V 39] : I L R (1952) 
Cut 277 (DB). (Tenancy holding subject to 
Orissa Tenancy Act -sold at rent sale — Pur¬ 
chaser is not within the meaning of S. 47, 
Civil P. C., the representative of tenant whose 
holding it was but takes it free of ali encum¬ 
brances by reason of S. 220 of Act — Conse¬ 
quently lis pendens dees net apply to sale.) 
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41. Injunction on party to suit not to transfer. — In Turner v. Wrioht(l) 
it was held that since a transferee pendente life from a party would be bound by the 
result of the suit, no injunction will be granted against a party that he should not 
make any alienation of the property in suit. 


In Hadley v. London BankX 2) however, it was held that where there is a 
clear valid contract for sale and the suit is for specific performance of that contract, 
the Court will issue an injunction not to transfer pendente Hie , but that where the 
result of the suit is open to serious doubt the Court will not grant an injunction. In 
this country it has been held that the fact that a party is protected by lis pendens is 
no ground why he should not also be further protected by an injunction restraining 
the other party from alienating the property.(8) A party is, however, not bound to 
apply for an injunction, nor, even if he applies, is the Court bound to grant it.(4) 
Where the party applying for issue of an ad interim injunction was not prepared to 
furnish security to compensate the opposite party in case the latter was restrained from 
selling the property during the pendency of the suit and sustained loss, the Court 
refused to issue the ad interim injunction^ 5) 


42. Subsequent reversal or modification of decree or order, how far 
affects sale in execution of such decree, or the assignment of such decree.— 

It has been held that the doctrine of lis pendens ha3 no application to cases where a 
property has been sold in execution of a money decree, but subsequently the decree is 
varied or reversed on appeal or otherwise.(l) A bona fide purchaser at such a sale 
will get a good title to the property notwithstanding the subsequent variation or 
reversal of the decree and the person in whose favour the variation or reversal is 
made can only claim restitution from the other party to the suit.(2) 

It has been held in the undermentioned case(8) that where a decree is assigned 
to a third party and appeal is thereafter filed against it, the assignment is affected by 
the doctrine of lis pendens. This, it is submitted, is not correct. The final appellate 
decree is no doubt binding on the assignee but it is not so on the ground of the 

doctrine of hs pendens. The decree cannot be said to be the Subject-matter of the 
litigation. 


43. Registration of lis pendens.— As has been seen in Note 1, the doctrine 
of lis pendens does not depend upon any doctrine of notice to the transferee. In 
England the difficulty arising out of the rule was removed by the Judgments Act, 
1839, providing for the registration of every lis pendens and providing that no lis 
pendens should bind a purchaser or mortgagee without express notice thereof unless 
and until it was dulyrregistered. The provisions have now been re-enacted in Ss. 1, 
2 and 3 of the Land Charges Act, 1925 (15 Geo. V, Ch. 22). 


Section 52 — Note 41 

1. (1841) 49 E R 252 (252) : 55 R R 9. 

2 . (1865) 46 E R 562 (565) : 142 R R 26 
(30, 31). 

3. (’09) 2 Ind Cas 266 (267) (DB) (Cal). 

*(’12) 16 lud Cas 359 (361) (DB) (Cal). 

4 . (1900) 23 All 60 (65) (DB). 

5. 1950 Ajmer 29 (29) [AIR V 37 C 38]. 


Section 52 — Note 42 

1. (’05) 29 Bom 435 (448) (FB). 

2 . 1916 All 159(160) [AIR V 3]: 38 All 240(DB). 
*(’37) 10 All 166 (172) : 15 Ind App 12 (PC). 

t (’13) 16 Oudh Cas 225 (231) (DB). (Provided 
the Court executing the decree had jurisdiction 
to sell the property.) 

(’86) 9 Mad 130 (133) (DB). (Order.) 

[But see (’73) 19 Suth W R 197 (I98)*i DB).] 

3 . 1916 Mad 745(745) [A I R V 3]:38 Mad 36(DB). 
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There is no general provision for registration of Us pendens in this country. 
But, by Bombay Act XIV of 1939, provision has been made in the Registration Act 
for the registration of notices pending suits and proceedings and S. 52 has been 
amended by providing that a transfer w ill be affected by lis pendens only, if it is 
made after the registration of the notice of the suit or proceeding.(l) 


(l) Every transfer of immoveable property made with intent to 
Fraudulent transfer, defeat or delay the creditors of the transferor shall be 
voidable at the option of any creditor so defeated or delayed. 


Nothing in this sub-section shall impair the rights of a transferee in 
good faith and for consideration. 

Nothing in this sub-section shall affect any law for the time being in 
force relating to insolvency. 

A suit instituted by a creditor (which term includes a decree-holder 
whether he has or has not applied for execution of his decree) to avoid a 
transfer on the ground that it has been made with intent to defeat or delay 
the creditors of the transferor, shall be instituted on behalf or, or for the 
benefit of, ali the creditors. 


(2) Every transfer of immoveable property made without consideration 
with intent to defraud a subsequent transferee shall be voidable at the option 
of such transferee. 


For the purposes of this sub-section, no transfei made without 
consideration shall be deemed to have been made with intent to defiaud by 

reason only that a subsequent transfer for consideration was made.] 

a. Substituted for the original section by the Transfer of Property (Amendment'Act, 1929 (20 of 
1929), S. 15. 

/r.CDsis 


1. History of the section. 

- / l. Scope of the section. 

2a.This section and S. 23, Contract Act. 

^>3. Section applies only to transfers of im- 
.movable property. 

4. Hindu and Muhammadan law 

5. “Transfer of property.” 

6. Intent to defeat or delay creditors. 

7. Benami transactions not necessarily 

fraudulent. 

8. Transfer is valid until avoided. 

9. Who can avoid a fraudulent transfer. 

10. “Creditor”, meaning of. 

10a. “Of the transferor.” 

11. Subsequent creditors. 

12. Creditor need not obtain judgment on his 

debt before being entitled to impeach 
fraudulent transfer. 


13. “At his option.” ^ 

14. Flea in defence. 

15. Avoidance of transfer in part. 

15. Transfer taken in good faith and for 
consideration. 

17. Consideration. 

18. Transfer for dower. 

19. Good faith. 

20. Preference of one creditor over others. 

21. Transferee from a transferee. 

22. Questions of intent and good faith are 

questions of fact. 

23. Frame of suit under the section. 

24. Suit must be a representative one. 

25. Leave of Court. 

26. Defence need not be in representative 

capacity. _ 


Section 52 — Note 43 

1. 1965 S C 414 (426, 427) [AIR V 52 C 68]: (1964) 4 SCR 8S2. 
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27. Suit under this section is a “suit for land’.* 
within the meaning of the Letters Patent. 

23. Transferor insolvent—Suit by creditor 
under this section. 

29. Receiver in insolvency, if can avoid fraudu¬ 

lent transfer under S. 4 of the Provincial 
Insolvency Act. 

30. Distinction between this section and Ss. 53 

and 54 of the Provincial Insolvency Act. 


31. Sub-section (2)—Transfer in fraud of 

subsequent transferee. 

32. Auction-purchaser, whether is a subse¬ 

quent transferee. 

33. Plea of fraudulent transfer. 

34. Onus of proof. 

35. Limitation for suit to avoid document 

under this section. 


1. History of the section. The general principle is that a man can do 
vAiat he likes with his own property. Limitations on this right were introduced from 
motives of equity by various statutes in England.(l) By Id Eli/.., Chap. 5 it was 
provided that conveyances of any kind of property, whether land or goods, with 
intent to defraud creditors were voidable at the instance of the person thereby 
prejudiced, except where the transferee had taken the property for good ccD 3 ideratio 
and witnout notice of th e intent to defraud .(2) By 27 Eli/. Chap. 4 it was provided that 
com oyances of lands (not goods) with intent to defraud Subsequent purchasers were 
\ oiu against such purchasers for value, except where the prior transferee had taken 
the property for good consideration and bona fide.(3) 


-■L - • conveyances , 
etc., rule to defeat 
creditors to be void ., 
etc., against them. 


Section 53 — Note 1 

1. 1928 Lab 150 (107) [AIK V 25] (DB). 

2 The material sections cf (1571' 13 Elizabeth, 
Chapter 5 run as follows : 

S ction 1. Be it therefore declared, ordained 

and enacted, that all 
and every feoffment, gift, 
grant, alienation, bargain, 
and conveyance of lands, 
tenements, hereditaments, 
goods and chattels, or of any of them, or of any 
lease, rent, common, or other profit or charge 
out of the* same lands, tenements, hereditaments, 
goods and chattels, or any of them, by writing 
or otherwise, and all and every bond, suit, judg¬ 
ment and execution at any time had or made 
since the beginning of the Queen’s Majesty’s 
reign that now is, or at any time hereafter to 
be had or made, to or for any intent or purpose 
before declared and expressed, shall be from 
henceforth deemed and taken (only us against 
that person or persons, his or their heirs, suc¬ 
cessors, executors, administrators and assigns, 
and every of them, whose actions, suits, debts, 
account -, damages, penalties, forfeitures, heriots, 
mortuaries, and reliefs by such guileful, covin- 
ous, or. fraudulent devices and practices as is 
aforesaid, arc, shall or might be in any wise 
disturbed, hindered, delayed or defrauded) to be 
clearly and utterly void', frustrate, and of none 
clicet : any pretence, colour, feigned considera¬ 
tion, expressing of use, or any other matter or 
thing to the contrary notwithstanding. 

Section 5. Provided also, and be it enacted, 

that this Act, or any 


or chattels, had, made, conveyed or assured, or 

hereafter to be had, made, conveyed or assured, 

which estate or interest is or shall be upon good 

consideration and bona fide lawfully conveved 

•* k 

or assured to any person or persons, or bodies 
politic or corporate, net having at the time of 
such conveyance or assurance to them made any 
manner of notice or knowledge of such covin, 
fraud, or collusion as is aforesaid; anything 
before mentioned to the contrary hereof notwith¬ 
standing. 

3. The material sections of (1584) 27 Elizabeth, 
Chapter 4 run as follows : 

Section 2. For remedy of which inconve¬ 
niences. and for the 


Fraudulent convey¬ 
ances , rtc ., made to 
defraud and deceive 
subseguent puychas* rs 
to be void as ajainst 
them. 




Saving for estates, 
interest made , etc., 
upon good considi ra¬ 
tion and bona fide to 
parties without notice 
oj fraud. 


thing therein contained 
shall not extend to any 
estate or interest in 
lands, tenements, here¬ 
ditaments, leases, rents, 
commons, profits, goods 


avoiding of such fraudu¬ 
lent, feigned, and eovi¬ 
nous conveyances, gifts, 
grants, charges, uses and 
estates, and for the 
maintenance of upright 
and just dealing in the purchasing of lands, 
tenements and hereditaments; Be it enacted, that 
all and every conveyance, grant, charge, lease, 
estate, incumbrance and limitation of use or uses 
of, in, or out of any lands, tenements or other 
hereditaments whatsoever had or made at any 
time heretofore, since the beginning of the 
( *. ucen Majesty’s reign that now is, or at any 
time hereafter to be had or made, for the intent 
and of purpose to defraud and deceive such per¬ 
son or persons, bodies politic or corporate, as 
have purchased or shall afterwards purchase, in 
fee-simple, fee-tail, for life, lives, or years, the 
same lands, tenements and hereditaments, or 
any part or parcel thereof, so formerly conveyed, 
granted, leased, charged, incumbered, or limited 
in use, or to defraud or deceive such as have, or 
shall purchase any rent, profit or commodity in 
or out of the same, or any part thereof, shall bo 
deemed and taken only as against that person 
and persons, bodies - politic and corporate, his 
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Before the Transfer*- of Property Act was passed the said two statutes were 
applicable to the Presidency Towns of India. The principles underlying them were 
also applied in the mofussil in India as being in conformity with justice, equity and 
good conscience.(4) In S. 58 of this Act the Legislature introduced with some 
modifications the above-mentioned provisions of the two statutes(5) and thus codified 
what had been recognised as the law in this country.(G) The two statutes were 
repealed by this Act. 


In the interpretation of this section there was, however, a difference of opinion 
in this country based on English decisions which interpreted 27 Eliz., Chap. 4 as 
meaning that a voluntary conveyance was void if the grantor subsequently conveyed 
the same property for value, no matter whether the subsequent purchaser took the 
property with notice of the prior conveyance or not.(7) It was held in some cases in 
this country foliowing the above interpretation, that in every case of voluntary 
conveyance the fraudulent intent “ shall be presumed” and:that such conveyance 
was void against the subsequent purchaser even though he had notice of the prior 
purchase.® Even in England the law was altered in 1898 by the Voluntary 
Conveyances Act, 1S98 (56 & 57 Viet. C. 21, S. 2), whereby a voluntary conveyance 
could not be made void under that Act unless it was made with fraudulent intent . 
Section 172 of the Law of Property Act, 1925 (15 Geo. V. Chap. 20), re-enacted the * 
provisions of 18 Eliz., Chap. 5 and S. 178 re-enacted the provisions of 27 Eliz., 
Chap. 4 as modified by the Voluntary Conveyances Act, 1898.(9) 


and their heirs, successors, executors, administra¬ 
tors and assigns, and against all and every other 
person and persons lawfully having or claiming 
by, from or under them, or any of them, which 
have purchased or shall • hereafter so purchase 
for money, or other good consideration, the same 
lands, tenements or hereditaments, or any part 
or parcel thereof, or any rent, profit, or com¬ 
modity in or cut of the same, to be utterly void, 
frustrate and of none effect, any pretence, colour, 
feigned consideration, or expressing of any use 
or uses to the contrary notwithstanding. 


Act not to impeach 
conveyances made Iona 
fide for good consi¬ 
deration . 


Section 4. Provided also, that this Act or any 

thing therein contained 
shall not extend or be 
construed to impeach, 
defeat, make void, or 
frustrate any convey¬ 
ance, assignment of lease, assurance, grant, 
charge, lease, estate, interest, or limitation, of 
use or uses, of, in, to or out of any lands, tene¬ 
ments, or hereditaments heretofore at any time 
had or made, or hereafter to be had or made 
upon, or for good consideration, and bona fide 
to any person or persons, bodies politic or cor¬ 
porate, anything before mentioned to the con¬ 
trary hereof notwithstanding. 

Section 6. Provided nevertheless, that no law¬ 
ful mortgage made or to 


Saving for mort¬ 
gages made Iona fide 
for goed considera¬ 
tion. 


'D O 

be made bona fide and 
without fraud or covin, 
upon good consideration, 
shall be impeached or 
impaired by force of this Act, but shall stand in 
the like force and effect as the same would have 
done if this Act had never been had or made : 


anything in this Act to the contrary in any wise 
notwithstanding. 

4 . (’84) 10 Cal 61G (624) : 11 I A 10 (PC). 

(’01) 25 Bom 202 (208, 209) (DB). (The said two 
statutes and the authorities based thereon may 
be accepted as unmistakable guides to the law 
in India on the subject prior to T. P. Act.) 
(’87)11 Bom 666 (675) (DB). 

(’68) 4 Mad H C B 84 (87). 

(1865) 1 Agra HCE 41 (43, 44) (DB). 

[See also (’66) 6 Suth W R SO (91) (DB).] 

5 . 1960 Mad 536 (536) [AIR V 47 C 1781. 

1918 Mad 225 (226) [AIR V 5] : 22 Mad L T 474 
(DB). 

1917 Pat 448 (449) [A I R V 4] (DB). (In re Le 
Mcroncy (18S7) 21 Irish 27 is referred to as 
containing a most clear and able exposition cf 
the law of England and Ireland relative to the 
fraudulent transfers of property.) 

1916 Sind 22 (24) [AIR V 3] : 9 Sind L R 108. 

(’07) 34 Cal 999 (1009) (DB). (The third para¬ 
graph of S. 53 is based on-Statute 13 Eiiz, c. 5.) 
(’03) 27 Bern 146 (149)(DB). (Section 53 is partly 
based on Statute 13 Eliz, c. 5.) 

(’03) 27 Bom 322 (327) (DB). 

(’01) 1901 Pun Re ^so. 6 page 18 (23). 

+(’88) 1 C P L R 63 (64). 

(’88) 1 C P L R 59 (59). 

6 1960 Mad 536 (536) [AIR V 47 C l78j. 

+(’04) 17 C P L R 24 (26). 

(1900) 13 CPLR ISO (182). 

7 . See Note 31. 

8 . See Note 31. 

9 . Sections 172 & 173 of the Law of Property 
Act, 1925, are as follows : 



FRAUDULENT TRANSFER 


[ S 53 N 2 Pt 3 ] 7G1 


In view of these changes in England and in view of the conflict of opionion 
above referred to, this section was altered by the amendment of 1929 on the lines of 
Ss. 172 and 173 of the Law of Property Act, 1925.(10) Sub-.scction (1) reproduces 
S. 172 of the Law of Property Act, 1925, which reproduced 13 Eliz., Chap. 5(11) and 
sub.s. (2) reproduces S. 173 of the Law of Property Act, 1925, which reproduced 27 
Eliz., Chap. 4 as modified hy the Voluntary Conveyances Act, 1893. 


2. Scope of the section. — Sub-section (l) of the section deals with transfers 
in fraud of creditors and sub-s. (2) deals with transfers in fraud of subsequent 
transferees . It is the right of creditors as cl whole that all the property of the debtor 
should be applied in payment of demands of them or some of them without any 
portion of it being parted with, without consideration, or reserved or retained by the 
debtor to their prejudice.(1) As was observed by the Lord Keeper in Partridge v. 
Gox>p(%) 

“no man has so absolute a power over his own property as that he can alienate the same, 
when such alienation directly tends to delay, hinder or defraud his creditors unless it is made 
upon good consideration and bona jide .” 


Where, therefore, a debtor transfers his property with intent to defeat or delay 
the exercise of this right of the creditors, it is just and equitable that the transfer 
should be voidable at the option of any creditor so defeated or delayed. This is the 
principle on which 13 Eliz., Chap. 5 was based and on which the first sub.section of 
this section rests. The second paragraph of the section is also based on equity. 


The principles of the section, based thus on the principles of equity which are 
of universal application, will apply even in places to which this Act is not directly 
applicable.(3) It will also apply to transfers to which the section is not, in terms, 


Section 172. (1) Save as provided in this sec* 

Voluntary convey i[ ? n ' ev t cr > r conveyance 
ances to defraud ere- ? f P ro P erfc y» made -whethei 

ditors voidable. before or after t ^9 com * 

mencement of this Act, 

with intent to defraud creditors, shall be voida¬ 
ble, at the instance of any person thereby pre¬ 
judiced. 

(‘2) This section does not affect the operation of 
disentailing assurance or the law of bankruptcy 
for the time being in force. 

(3) This section does not extend to any estate 
or interest in property conveyed for valuable 
consideration and in good faith or upon good 
consideration and in good faith to any person 
not having, at the time of the conveyance, notice 
of the intent to defraud creditors. 

Section 173. (1) Every voluntary disposition 

of land made with intent 
to defraud a subsequent 
purchaser is voidable at 
the instance of that pur¬ 
chaser. 

(2) For the purposes of this section, no volun¬ 
tary disposition, whenever made, shall be deemed 
to have been made with intent to defraud by 
reason only that a subsequent conveyance for 
valuable consideration was made, if such subse¬ 
quent conveyance was made after the twenty- 

eighth day of June, eighteen hundred and ninety- 
three. 

lO, See the Report of the Special Committee. 


k oluntary disposi¬ 
tion of land how far 
voidable as against 
purchasers. 


1 1. 1938 Cal 818 (821) [AIR V 25] (DB). 

Section 53 — Note 2 

1. See 1915 P C 115 (116) [AIR V 2] : 43 Cal 
521 : 43 I A 104. 

2 . (1758)28 E R 647 (648) : 1 Eden 163. 

3 . 1961 Punj 398 (399) [AIR V 48 C 117] : I L R 
(1962) 2 Punj 378 (DB). (Technical and procedu¬ 
ral rules not followed.) 

1960 Punj 417 (418) [AIR V 47 C149] : 62 Pun 
L R 224 (DB). 

(’49) 1 Pepsu L R 198 (211) (DB). (But the courts 
in the Union are not bound to follow the mere 
rules of procedure prescribed by the last para of 
sub-s. (1).) 

1923 Lah 478 (479) [AIR V 10]. (The Punjab.) 
(’37) 171 Ind Cas 735 (735) (Lah>. (Do.) 

(’36) 164 Ind Cas 933 (934) (DB) (Lah). (Do.) 

(’12) 1912 Pun Re No. 74 (DB). (Do.) 

1921 Lah 97 (99) [AIR V 8] (DB). (Do.) 

1938 Lah 156 (157) [AIR V 25] (DB). (Do.') 

1924 Lah 707 (707) [AIR V ll] (DB). (Do).' 

1927 Lah 420 (420) [AIR V 14] : 8 Lah 544 (DB). 

(Do.) 

1930 Lah 136 (137) [AIR V 17]. (Do.) 

1934 Lah 161 (162) [AIR V 21J. (Do.) 

■f(’Ol) 1901 Pun Re No. 6, p. 18 (23). (Do.) 

(’08) 1908 Pun'.Re No. 81, p. 381 (387) iDB).(Do.) 
(T3) 78 Ind Cas 519 (519) (Lah). (Do.) 

(’92-96) 2 Upp Bur Rul 315 (316). (Burma Before 
1924.) 

(’ll) 10 Ind Cas 922 (923) (Low Bur). (Do.) 
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directly applicable such as transfers of goods(4) and transfers by operation of law.(5) 

The section cannot be correctly understood and applied without reference to 
English cases on which the section is really founded.(6) In fact English decisions on 
the Statutes 13 Eliz. and 27 Eliz.-are generally referred to in this country as guides 
for the construction of this section.(7) In matters of 'procedure , however, the English 
law cannot be a guidance in this country.(8) 


2a. This section and Section 23, Contract Act. — The following illustra¬ 
tions will bring out the distinction between this section and S. 23, Contract Act: 

1. A is heavily indebted. He has some immovable property which he is anxious 
to save from his creditors. With this view, he consults B. B agrees to help him to put 
the property beyond the reach of his creditors. With this object, they enter into an 
arrangement. Under this arrangement, A transfers the property to B for a considera¬ 
tion which A is to dispose of secretly so as to put it out of the reach of his creditors. 
Such a transaction will come under S. 23, Contract Act. The reason is that in such a 
case, the transfer is based on an agreement the object of which is fraudulent and is 
therefore unlawful within the meaning of S. 23, Contract Act. In such a case, the 
transfer will be wholly void and not merely voidable at the option of the creditors of 
the transferor. In other words, the transaction will not be binding even as between 
the parties to it.(l) As for the transferor’s creditors they can ignore the transaction 
altogether and proceed against the property as if it had not been attempted to be 
transferred at all. It may also be noted here that under S. 6 (h) of this Act, no 
transfer can be made for an unlawful object or consideration within the meaning of 
S. 23, Contract Act. This section does not apply to such cases. 

2. A transfers to B for consideration a certain immovable property with the 
intention of defeating his creditors. B knows A’s intention and takes the transfer with 
such knowledge. But A has not communicated his object to B and such object has not 
become part of the subject-matter of the agreement between the parties which is purely 
con lined to the transaction of transfer. In such a case, S. 23, Contract Act, will not 
apply because, the section will only apply where the agreement between the parties 
includes an unlawful object.(2) The mere fact that one of the parties to the agreement 
is actuated by an unlawful intention and that the other party is aware of this will not 
make the object of the agreement an unlawful one. 

In such a case, this section will apply. Under this section it is not necessary 
that the parties must have agreed as to the unlawful object. It is enough if the 
transfer is made with the intention of defeating or delaying creditors and the trans¬ 
feree is not acting in good faith. If he is aware that the transfer is being made with 
the intention of defrauding creditors, he cannot be said to be acting in good faith. 


’ 13) 6 Low Bur Fail 170 (171 > (Do.) 

[See aUo 1916 Low Bur S9(S9) [AIR V 3k (Burma 
before 1924).] 

4. See Note 3. 

1960 Punj 417 (418) [AIR V 47 C 149] : 62 Fun 
L R 224 (DB). 

5. See Note 5. 

1960 Punj 417 (418) [AIR V 47 C 149] : 62 Pun 
L R 224 (DB). 

G, (’97) 20 Mad 465 (467). 

7.U921 All 298 (300, 301) [AIR V 8] (DB). 

1 918 Mad 225 (226) [AIR Y 5] : 22 Mad L T 
474 (DB). 


f 1917 Mad 519 (520) [AIR V 4]. 

(1900) 25 Bom 202 (209) (DB). 

(’t>9) 13 Bom 297 (300) (DB). 

S. 1921 All 298 (301) [AIR V S[ (DB). 

Section 53 — Note 2a 

1. 1943 Nag 129 (134) [AIR V 30] : ILR (3944) 
Nag 42 (DB). (Transferee cannot sue transferor 

for possession.) 

2. 1943 Nag 129 (134) [AIR V 30] : ILR (1943) 
Na^ 42 (DID. (No agreement can be unlawful 
and thus void under S. 23, unless both sides 
are concurring parties to the matter which ren¬ 
ders it unlawful.) 
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Such a'transaction, however, will not be void under this section. It will be binding 
as between the parties to it.(8) It will be only voidable at the option of the credi¬ 
tors of the transferor. 

3. Section applies only to transfers of immovable property.—The English 
Statute 18 Eliz., Chap. 5 on which this section is based applied to transfers not only 
of lands, but also of goods and chattel s,{l) This section is, however, limited in its 
application to transfers of immoveable -property.('&) Thus, the section will not apply 
to the transfer of a decree by the decree-holder in fraud of his creditors.(8) Such 
cases must lie decided according to justice, equity and good conscience.(4) The 
principles underlying the section are, however, in accordance with justice, equity and 
good conscience, and will, consequently, be applied to transfers of movable pro¬ 
perty. (□) According to these principles it deed is void against creditors when the debtor 
is in a state of insolvency and when the effect of the deed is to leave the debtor with- 
out the means of paying his present debts, unless the transfer has been made upon 
valuable consideration and in good faith.(G) 

4. Hindu and Muhammadan lav/.—Section 2, as it stood before the amend¬ 
ment. provided that nothing in Chap. If (which includes this section) should affect any 
rule of Hindu or Muhammadan law. There is, however, no rule of Hindu law.l) or 
Muhammadan law(2) inconsistent with the provisions of this section. Under both 


3. 19-18 Nag 129 J32- [AIR V 30] : I h 11 (1943> 
42 (J)B'. (Transferee can sue transferor for 
posts- .-ucn of the property.) 

1936 Nag 207 (209; ; AIR V 23! : ILU ilOOC Nag 
183. 

Section 53 — Note 3 

1. (1788) 100 E R 249 (251) : 2 T R 462. 

2. *191-1 P C 137 (139) [AIR V l] : 37 Mad 227. 
(Assignment of rights under decree—S. 53 does 
net directly apply as subject-matter of assign- 
nu nt is not immovable property. 30 Mad 6 
iilhrmcd.) 

1960 Punj 417 (4181 [AIR V 47 C 149) (DB\ 
'.It is doubtful whether a dissolution of part¬ 
nership amounts to such a transfer.; 

(Til 7 Nag L K 72 (77). 

3. 1914 P C 137 (139) [AIR V l] : 37 Mad 927. 
(30 M id 6 affirmed.) 

[Nt<? (T2' 17 Ind Cas 323 (324) (DB) (Mad).] 

4 1914 P C 137 (139) [AIR V 1] : 37 Mad 227. 

(30 Mad G affirmed.; 

[Nee mso 1959 Mad 141 (142) [AIR V 46 C 44] 
(DB . (Collusive and fraudulent decree a/nl 
execution — Suit by other creditors to get 
decree and the execution proceedings upto sale 
and the possession were null and void — This 
Section though in terms will not apply, suit is 
maintainable.;] 

S. 1960 Punj 417 (418) FAIR V 47 C 149] : 02 
Pun L R 224 t DR;. 

1956 Bhopal 22 (,24) [AIR V 43 C 15]. (Sale of a 
she-bnffalo.) 

1938 Nag 219 (250, 251) [AIR V 25] : ILR (1910) 
Nag 316. 

} 1932 Kang 13(13) [AIR V 19]: 9 Rang G14(DB). 
1929 Rang 110 (ill) |A1R V 16]. (Sale of stand¬ 
ing crops.) 


1927 Nag 205 (205) [AIR V 14]. (Sale oi move¬ 
able property.) 

(’01) 1901 Pun Re No. 6. p. 18 (23). 
iSe* also (’12) 15 Ind Cas 193 (194) (Mad). 
(Assignment oi debt in fraud of creditors — 
Creditors can impeach it.)] 

6. f 1914 P C 137 (139) [AIR V l] : 37 Mad 227. 
(*87) II Bom 606 (676) (DB). 
j [Sec also 1942 Mad 714 (715) [AIR V 29]. (As¬ 
signment of decree to defraud creditors — Cre¬ 
ditor of assignor can attach decree and claim 
that assignment is fictitious and is not binding 
on him.)] 

Section 53 — Note 4 

1. I960 Mad 536 (536) [AIR V 47 C 178]. 

1918 Mad 225 (228) [AIR V 5] : 22 Mad L T 474 
(D13). 

1917 Mad 519 (522; [AIR V 4] (DR), ill Bom 
666, followed.) 

2. 1960 Mad 536 (536) [AIR V 47 C 178b 

1955 Pat 270 C>76> [AIR V 42 C 60] : 1955 
R L J R 846 : 34 Pat 133 (DB). (A wakf by 
* Sh ia Muhammadan cannot be excluded from 
the provisions of the section which are general 
in term.'..) 

1930 All 462 (465) [AIR V 17] : 52 All 710 • DB). 

■ There is no rule of Muhammadan law which 
allows an indebted person to make a wakf of 
his property with intent to defraud bis cre¬ 
ditors. ) 

1929 All 277 (278) [AIR V 16. (DBl 

1917 Mad 841 (844) [AIR V 4] (DB). (Even if the 
transfer was to a charity.) 

[See also 1943 All 2 (5) [AIR V 30] (DB). (Deed 
of wakf impeached as being fraudulent—Held 
that there was nothing to show that this sec¬ 
tion did not apply.) 
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systems of law a transfer is bad if made to defraud creditors. This section will therefore 

L P ewo°i ; H S n' S ' y ^ Muhammadans - The amendment of S. 2 by deleting 

W1 mrne de “ p0Sltl0a ’ 30 £ar 33 “rs V Hindus are concerned 


„.. 5 ‘ Transfer of property. As has been seen in the Notes cn S. 5 a trans- 

1 n 13 “ 0t a transfer of property” unless it involves a conveyance of rights in 

property by one person to another. This section applies only where there has been a 

bv ® 61 ° f piopert > aS dehn « d ]n S ‘ 0 involving a conveyance of rights in property 
y ne peu.cn to another, in this respect it differs from the Statute 13 Eliz., Chap. 5 

which applied even to colourable transactions.(l) But the word “transfer” in this section 
is comprehensive enough to embrace within its purview all kinds of transfers whether 
with or without consideration.(la) The section is intended to cover cases of transfers 
which aie capable of being set up and defended and not barred transfers.(lb) 

Sham transactions. 


The section does not apply to nominal, sham or simulated transactions in the 
foim ot transfers of property but which are really not transfers of property at all in 
the proper sense of the expression, there being, in such cases, no animus trnnsferendi 
and conveyance of any rights in property.(2) The transaction is inoperative even as 


1940 All 55 (56) [AIR V 27] : ILR (1939) All 
962 (DB). (Wakf by Muhammadan financially 
embarrassed is not void but voidable.)] 

Also see S. 2, Note 9. J 

Section 53 — Note 5 

1. 1964 All L Jour 1079 (1081.) 

1952 All 83 (84) [AIR V 39] (DB). 

(1770) 98 E R 384 (385) : 5 Burr 2631, Martyn 
v. Podgcr. (Fraudulent bill of sale.) 
l a. 1941 Oudh 205 (208.^ [AIR V 28] (DB). 

[See also 1960 Mad 536 (536) [AIR V 47 C 178]. 
(Marriage settlement made before marriage 
with intent to defeat creditors of settlor - Void¬ 
able.)] 

lb. 1955 Mad 446 (448) [AIR V 42 C 120' * 
1955 Mad W N 283. 

2 . 1957 S C 49 (66) [A I R V 44 C 91 : 31 ITR 
28 : 1957 SCJl: 1956 SCR 69l : 1957-1 Mad 
L J (SC) l : 1956 SC A 1139 : 1957-1 Andh 
W R 1 (SC). (Distinction between a transfer 
which can be correctly described as ‘benami’ 
and a sham transaction which is also occasion¬ 
ally described as a benami transaction pointed 
out.) 

1944 Nag 44 (52) [AIR V 31] : ILR (1944) Nag 
342 (FB). 

ILR (1964) 2 Mad 483 (487). 

1964 All L Jour 1079 (1080). (It neither extin¬ 
guishes an existing interest in the property nor 
creates a new one.) 

1963 Mys 257 (260) [AIR V 50 C 62 < : 1963 Mys 
L J (Supp) 266. 

1962 Andh-Pra 25 (27, 23) [AIR V 49 C 91 (Suit 
under this section is unsustainable in the case 
of such transactions.) 

1961 Pat 158 (160) [AIR V 48 C 42’ (DB) 

1958 Cal 143 (146) [AIR V 45 C 29]. (Apparent 
transfer fraudulently made to defeat the provi¬ 
sions of statute viz. W. B. Estates Acquisition 
Act.) 


1958 Pat 568 (570) [AIR V 45 C 186]. 

(’57) 1957 M P L Jour 107 (108). 

1955 Madh-B 159 (160) [AIR V 42 C 49] * ILR 
(1955) Madh-B 297 (DB). 

1955 Pat 270 (275) [AIR V 42 C 66’ : 1955 
B L J R 346 : 34 Pat 133 (DB). 

1953 Mad 545 (547) [AIR V 40 C 206" : 1953-1 
Mad L J 123. 

1953 Cal 251 (.252) [AIR V 40 C 92] : 56 Cal W N 
740 (DB). 

1953 Mys 22 (24) [AIR V 40 C 10] : ILR (1953) 
Mys 152 : 32 Mys L J 123. 

1952 All 83 (84) [AIR V 39’ (DB). 

1951 All 443 (445; [AIR V 38 C 93] (DB). 

1951 Mys 103 (105) [AIR V 3S C 36] : 30 Mys 
L J 64 : ILR 0951) Mys 407 (DB). 

1950 Ker L T 502 (504) (DB). (Benami or fictiti¬ 
ous transfers are not intended to exist — Frau¬ 
dulent transfers contemplated by this section 
are intended to exist though their ob'ect was to 
defeat third parties.) 

1946 Sind 78 '.(79) [AIR V 33 C 24] : ILR (1946) 
Kar 9S (DB). 

1924 Oudh 314 (316) [AIR V 31] : 20 Luck 226 
(BB). (In order to bring a suit within the pur¬ 
view ^ of S. 53 it is necessary to accept the 
genuineness of the transfer as an initial fact 
and then to prove that the transfer was made 
with a view to defeat or delav the general body 
of the creditors : AIR 1941 Oudh 457, Foil.) 

1944 All 214 (215) [AIR V 31] : ILR (1944) All 

325. (The law draws a clear distinction between 

a fictitious and a fraudulent transaction—If a 

transaction is fictitious, it was never intended 

to exist —If it is fraudulent, it was intended to 
• 

exist, though its object was to defeat the legal 
rights of other people.) 

1943 Nag 129 (132) [AIR V 30] : ILR (1943) Nag 
42 (DB). (It is necessary for a creditor to avoid 
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between the parties thereto. If such a transaction is brought about, as is often the case, 
for the purpose of defeating or defrauding creditors, the latter are not affected by it.(B) 
i is not required to be set aside by a suit(4) and can be challenged otherwise than 
unuer the provisions of this section.(5) The question whether a transaction is a real 
transier of property or a sham or simulated transaction must be decided on the facts 
and circumst ances of the particular case.(G) The mere fact that t he transaction is with. 

1921 All 298 (299) [Alii V 8 ] (DB). (Joint family 

property — Transfer by one member to another 
member.) 

(’ll) 10 Ind Cas 906 (907) (DB) (All). (Father’s 
transfer to son.) 

[See also 1926 All 470 (472) [AIR V 18 ] : 49 All 
414 (DB). (Application by Receiver of an 
insolvent—Case under Insolvency Act. S 08 ) 
(’96) 22 Bom 255 (258' (DB).] 

1980 P C 255 (256, 258) [A I R V 17]. (False 
document not intended to be given effect to but 
intended to defeat creditor held not to be bind¬ 
ing on creditor.) 

( ’S 4 ) 1 ° Cal 610 (624): 11 Ind App 10 (PC\ 
(Hibna made in favour of son — Gift not fol¬ 
lowed or completed by change of ownership 
or management — Transferor applying whole 

m income of gifted property to his own use- 
Jransaction held benami for transferor ) 

(’90) 1890 All W N 15 (17) (SB). (Defendant in 
executing a decree against immovable property 
0 . the plaintiff’s husband was met by plaintiff 
with an objection that subsequent to the decree 
the property had been transferred to her under 
au arbitration award, which was made a decree 
of Court. In discharge of her dower debt — 
Held that the award being the result of fraudu¬ 
lent and collusive- arrangements to defeat the 
creditors, the fact that the parties in perfecting 
the fraud obtained a decree, would not afford an 
answer to the creditor’s claim.) 

35 , Cal 551 r (560) : 35 Ind App 98 (PCI 

*842 (PB? (S3) [A 1 E V 31] '• ILIi < 1944 ) N *S 
1962 Andh Pra 25 (27, 28) (AIR V 49 C 91 

®° 8 (364) [AIR i.v 49 C 103] : 

Mpc’S„ L r,B i C0,:1 ” a 11 ri-JM,,,!® 

V " C ‘ 3 1 ; 

1952 All 83 (84) [AI1I V 39] (DB) 

1951 All 413 (445) [AIK V 38 C 93] (DB) 

4-^DB) U32 ’ 136] [AIK V B0] : ILK (1943 > 

A 'i 407 / 409) [AI R V 27] : ILR (1940) All 
o-iz (bham and bogus sale deed ) 

19 pJ-w M S05 ( 812) [A 1 R V 14 3- (35 Cal 551 

( PC), followed. > 

1920 Mad 88 ( 88 ) [AIR V 7] (DB). 

[.S*. , ’13 • 18 Ind C is 332 (335) (DB) (Mad). (A 
.sham and colourable transaction is inonerative 
as between the parties to it and it is different 
from an alienation that is voidable by tho 
creditors on the ground of fraud.>] J 

5 . 1920 Nag 80 (83) [AIR V 7] : 16 Nn° L R 3 

® - 1923 !’ C 139(143) [AIR V 15] : 51 Mad 349 : 

00 Ind App 256. 


the transaction under S. 53 of the Transfer of 

1 1 eperty Act, it must in the eye of the law 

have had and have legal and valid existence 
until avoided.) 

1943 Nag 113 (113, 114) [AIR V 30]. 

1942 All 344 (345) [AIR V 29] : ILR (1942) All 
848 (DB). (Fictitious and fraudulent transfers 
— Distinction between, pointed out.) 

19*1 Cudh 95 (98' AIR \ 28], (Section pre¬ 
supposes real transfer—Plaintiff’s case not that 
transfer is fraudulent but that it is fictitious — 
Section 53 (loos not apply.) 

!941 Oudh 457 (464) [A I R V 28] : 16 Luck 832 
\ DB - dn a suit under S. 53 the plaintiff has 

to accept the genuineness of the deed as an 
initial fact.) 

(1940) 42 Pnnj L ”.R 3 (6) (DB). (Transfer not 
1 ™ (led t0 bc ac ted upon and not acted upon.) 

Nan is- 207 (2 ° 8 ’ 209} (AIR V : ILR (1936) 

1927 Mad 1104 (1104) [A I R V 14] : 38 M L T 
lOo. (A colourable transaction is void.) 

19->3 Pat 561 (567) [AIR V 10] (DB). 

1919 Pat 345 (350) [AIR V 6] (DB). 

( 08) 30 All 297(308). (Fictitious mortgage.) 

ifSuw, 1944 Nas 133 (134) [ A 1 11 V 31] : ILR 
119^4) Nag 125. (A fraudu ent transaction is 
not a sham transaction.) 

(’0] 1 26 Bom 577 (584). 

1939 Pat 5 (6) [AIR V 26) (DB). 

1915 Bom 89 (90) [AIR V 2] : 39 Bom 507 (DB) 

1938 Nag 249 (249) [A I R V 25] : ILR (1940) 
Nag .316. 

1920 Nag 80 (83) [AIR V 7] : 16 Nag L R 3 
1941 Pat 394 (394) [AIR V 28] (DB).] 
u See however 1965 Ker 288 (292) [A I R V 52 
< 104] : 1965 Ker L J 111 : 1965 Ker LT 341" 
U965I 1 Ker L It 505. (AIR 1945 Mad 59 and 
AIR 1962"Audb Pra 25, Dissented from.')] 

[But see 1925 Bom 287 (287, 288) [AIR V 12] 
(DB). (Submitted wrong.) ] 

3. 1964 All L Jour 1079 (1080). 

1954 Manipur 1 (3) ."AIR V 41 C l]. 

1914 Mnd 381 (383) [AIR V 31] : ILR (1945) Mad 
138 DB).. (Colourable partition —Creditor can 
enforce his remedies as if parties continued to 

he joint.) 

*1943 Nag 129 (136) [AIR V 30": ILR <19-131 Nag 
42 (DB). (Colourable transaction — Creditors 
can proceed in Mime way as if the transaction 
had not been affected.) 

1928 Oudh 414(416) [A I R V 15] (DB). (Judg¬ 
ment-debtor making a gift to his son white 
decree was being executed—Possession net pass¬ 
ing to donee nor mutation of names effected — 
Donor refusing to present the deed for registra- 

tration—Gift was held to be not real and effec¬ 
tive.) 



766 [ S 53 N 5 Pt 6a] 


FRAUDULENT TRANSFER 


°ut consideration(6a) or that the consideration mentioned is grossly inadequate does 
not necessarily show that the transaction is unreal.(7) 

Benami transactions. 


A benami transaction is not necessarily a sham transaction not intended to 
he given effect to. A may make a real transfer to C, but in the name of B. B is a 
benavndar for C.( 8) It has been held in some cases that a benami transaction pro¬ 
perly so called is of this nature.(9) Such transactions are “transfers of property” within 
the meaning of this section.(Oaa) But the word benami is very often used to describe 
a simulated transfer by A in favour of B, neither party intending that title should pass 
from A to B.{ 9a) Such transactions are, as has been seen above, not “transfers of 


1961 Pat 158 (160) [AIR V 48 C 42] (DB). 

1960 M P L Jour 1029 (1030) (DB\ (No evidence 
on record to show payment of consideration — 
Vender admittedly continuing to be in posses¬ 
sion of property —Held the sale was sham A 
[See also 1958*Raj 280 *(281) [AIR V 45 C 921 : 
195S Raj LW 2d]. (Oral evidence to prove 
that transaction evidenced by written instru¬ 
ment is fictitious or benami is not barred by 
Cl. 9, Proviso 1 of S. 92, Evidence Act.)] 

1954 Manipur 1 pi) [AIR V 41 C 1-. 

1953 Mad 545 (547) [AIR V 40 C 20G] : 1953-1 
Mad L J 123. (Question depends on animus 
transferendi which parties had at the time cf 
transfer — All transfers intended to defraud 
creditors cannot be presumed sham.) 


1953 Mys 22 (24) [AIR V 40 C 10] : ILR (1953) 
Mys 152 : 32 Mys L J 123. 

1952 Nag 106 (111) [AIR V 39] : ILR (19531 Nog 
684. (Transfer of few fields in lieu cf dower— 
Wife being pardanashin lady of high class 
family husband continuing to manage property 
—Failure to record property in the name of 
wife—Neither of the facts held sufficient for 
holding transfer a nominal transaction.) 

1951 All 443 (445) [AIR V 38 C 93] (DB). 

(’09' 31 All 170 (172) (DB). 

(’09) 32 Mad 325 (329) (DB). (Sale deed by 
widow to prevent property from going to rever¬ 
sioner of husband — Deed though retained by 
the widow duly communicated — Tenant in 
possession also attorning to the vendee— Held 
fact that no consideration was paid did not 
prevent title passing to vendee and the transac¬ 
tion was not a sham one.) 

A04) 28 Bom 364 (369) (DB). 

(’02) 26 Bom 577 (584). 

v’93-1900) 1893-1900 Low Bur Rul 201 (201 \ 

[See also 1953 Hyd 77 (78) [AIR V 40 C 35] : 
ILR (1953) Hyd 165. (Question whether 
transaction is real or sham—Slight evidence 
is sufficient to show it as sham—Subsequent 
conduct not a safe test as invariably such 
conduct is adjusted to lit in to correspond 
with the benami nature.) 

1937 Oudh 443 (443) [AIR V 24] : 13 Luck 455- 
(Qucstion of genuineness of transaction — 
Suspicion cannot be substituted for evidence.)] 

6a. ILR (1964) Cut 719 (724). 

1957 Mad 630 (631) [AIR V 44 C 191] : 1957 Mad 
W N 483 : (1957) 2 Mad L J 414. 


1944 Nag 133 (134) [AIR V 31] : ILR (1944 ' Nag 
125. 

(’09) 32 Mad 325’(327, 329). 

[See also 1958 Mad 580 (582) [AIR V 45 C 203]. 
(Coupled with other facts it may show the 
deed to be a sham one.)] 

7. 1936 Nag 207 (208) [AIR V 23] : ILR (1936) 
Nag 183. 

[See also 1957 Mad 6308(631) [AIR V 44 C 191]: 
1957 Mad W N 483 : (1957) 2 Mad L J 414. 
(Evidence of real worth of property not avail¬ 
able — Application of doctrine of inadequate 
consideration proving fraud, by shocking 
conscience of the Court, is inadvisable — In 
such cases careful scrutiny-of circumstances is 
necessary to determine whether purchaser is a 
‘lucky purchaser’ or ‘fraudulent purchaser.)] 

8. 1957 SC 49 (66) [AIR V 44 C 9] : 1956 S C R 
691. 

1944 Nag 44 (54) [AIR V 31] : ILR (1944 ' Nag 
342 (FB). (Distinction between sham and 
benami transactions pointed out.) 

ILR ,1964) 2 Mad 483 (487). (In benami transac¬ 
tions title of property passes till it is questioned 
by the real party.) 

1958 Pat 568 (570) [AIR V 45 C 186]. 

(’56) 60 Cal W N 8S6 (890). (Property purchased 
by husband in name of w’ife will be regarded 
as benami transaction until the contrary is 
established.) 

1952 Vind Pra 69 (73) [AIR V 391. 

1920 Mad 26 (39) [AIR V 7] (DB)? 

9. 1957 S C 49 (66) [AIR V 44 C 9 n : (1957) 31 
ITR 28 : 1957 S C J 1 : 1957-1 M L J (SC ■ 1 : 
1956 S C A 1139 : 1957-1 Andh W R 1 : 1956 
SCR 691. 

1934 Mad 587 (590) [AIR V 21". (A sham transac¬ 
tion is one in which no title passes — In a 
benami transaction title passes for certain 
reasons to the name of a third party who could 
bring a suit, give a discharge etc., on his title.) 
1925 Mad 1005 (1007) [AIR V 12] (DB). 

9aa. 1957 S C 49 (66) [AIR V 44 C 9] : (1957) 

31 I T R 28 : 1957 SCJl: 1957-1 M L J iSC) 

1 : 1956 S C A 1139 : 1957-1 Andh W R 1 (SC) : 

1956 S C R 691. (In such cases there is an 

operative transfer vesting the title in transferee.) 

9a. 1957 SC 49 (66^ [AIR V 44 C 9] : (1957) 31 
ITR 2S : 1957 SCJl: 1957.1 Mad L J (SC> 1 : 

1956 S C A 1139 : 1957-1 Andh W R (SC) 1 : 

1956 SCR 691. 
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property * at all within the meaning of this section. 
See also the undermentioned cases.(9b) 


1960 MPL Jour 1029 (1030) (DB). 

1958 Pat 568 (570) [AIR V 45 C 186]. 

1950 Her L T 502 (504) (DB). (Fictitious or 
benami transfers, as distinguished from fraudu¬ 
lent transfers contemplated under this section, 
are never intended to exist.) 

[See 1945 Mad 35 (54) [AIR V 32] : ILR (1945) 
Mad 412 (DB). (Suit by creditor for declara¬ 
tion that certain transfers made by debtor to 
his wife and daughter are benami and ficti¬ 
tious—S. 53 does not apply.) 

4^ 4 (DB) 8 129(A36) ^ AIR V 30 ^ : ILR (1943) Na S 

[See also 1953 Hyd 77 (78) [AIR V 40 C 35] : 
ILR (1953) Hyd 165 (DB). (Very slight evi¬ 
dence is necessary to show that the benami 
transaction is a sham transaction.)] 

9b. 1966 Pat 110 (119) [AIR V 53 C 22] : 1965 
B L J R 800. (Burden of proof lies on person 
alleging transaction to be benami.) 

1962 Pat 160 (165) [AIR V 49 C 37] (DB). 
(Benami transaction—Tests usually taken into 
consideration are passing of consideration, 
custody of title deed, possession of propertv, 
motive and relationship — Failure of plaintiff 
claiming transaction to be benami on first four 

tests Mere relationship is not sufficient to 
establish benami.) 

1962 Orissa 74 (77) [AIR V 49 C 29] : ILR 1 1962) 
Cut 625. (Essentials of benami nature—Consi¬ 
deration of motive, relationships between parties 
and source of consideration necessar\\) 

I960 Pat 420 (421) [AIR V 47 C 145] : 1960 B L 
J R 148 (DB). (Benami h a question of fact and 
not a mixed question of law and fact.) 

I960 Punj 575 (578) [AIR V 47 C 205] (DB). 
(Benami nature of transaction — Question of 
fact—Cannot be raised in second appeal.) 

I960 Andh Pra 70 (74) [AIR V 47 C 23] : 1959 
Andh L T 661 : (1959) 2 Andh W K 140 (DB). 

(I urchase of property benami—Question is one 
of fact.) 

1959 Andh Pra 407 (412) [AIR V 46 C 116]: 
ILR (1959) Andh Pra 208 (DB). (Plea of benami 
must be strictly made out—Apparent title must 
prevail in absence of evidence—Onus of proof is 
on person alleging benami.) 

1959 Cal L Jour 1(5) (DB). (Person named as 
consignee in railway receipt — Presumption 
arises that he is the owner of the goods—Onus 
is on person claiming the named consignee to 
be his benamidar. to prove that purchase 
money came from him.) 

1958 Pat 434 (436) [AIR V 45 C 139] : 1958 Pat 
L R 143 : 1958 B L J R 383 : 37 Pat 6-S8 (DB). 
(Question of benami — Motive for transaction, 
relationship cf parties, payment of considera¬ 
tion, custody of the document and possession 
over property are main tests— Decision on these 
points is a decision of fact.) 

1958 Cal 733 (734) [AIR V 45 C 185]: ILR (1959) 

1 Cal 121 (DB). (Burden of proof lies on person 


assailing transaction as benami to prove his 
allegation.) 

1958 Pat 537 (538) [AIR V 45 C 172] : 1957 p a t 
L R 448 : 1958 B L J R 103. (Question of 
benami is a question of fact.) 

1957 Mad 483 (491) [AIR 44 C 149] (DB). 
(Burden lies on him who raises the "plea of 
benami or sham to prove that what is apparent 
is not real.) 

1957 Her 121 (123)[AIR V 44 C 70] (DB). (Plain¬ 
tiff setting up benami — Burden of proof is 
heavily on him—He must adduce the best evi¬ 
dence — Court must not rest its decision on 
suspicion.) 


1957 Hyd 37 (39) [AIR V 44 C 19] : ILR (1956) 
Hyd 733 (DB). (Benami is not a matter of mere 
presumption—It has to be pleaded and proved 
bv evidence.) 

1957 Cal 177 (179) [AIR V 44 C 56! : 61 Cal 
W N 154 (DB). (Finding of benami based on 
cogent materials placed before Court—Absence of 
evidence of motive does not vitiate the linding ) 
(’55) ILR (1955) 1 Cal 207 V 212, 213) l DB). 
(Question of benami—Initial presumption is in 

favour of the ostensible or apparent owner_ 

—It is not a pure question of onus or burden 
of proof but of rebutting the initial presump¬ 
tion — Disregard of presumption on ihe view 
that where evidence has been led on both sides 
question of onus is not important is a serious 
mistake.) 

1955 Him Pra 2 (3) [AIR V 42 C 2]. (Burden of 

proof lle3 on person who alleges the transaction 
to be benami.) 

(’55) 1955 NUC (Cal) 2867 [AIR V 42]. (Person 
alleging a transfer to be sham must prove the 
facts relied on by him.) 


1955 Madh Bha 148 (155) [AIR V 42 C 48] : ILR 
(1955) Madh Bha 239 (DB). (Property purchased 
in name of wife, husband paying purchase 
money — Presumption of wife 'being benami 
arises—Burden lies on her to rebut it by show¬ 
ing that the husband purchased it by'way of 
gift to her or advancement.) 

(’54) 1954-26 ITR 249 (254) (DB). (Person alleg¬ 
ing benami must prove the allegation by direct 
or circumstantial evidence.) 

(’54) ILR (1954) 1 Cal 220 (227) (DB). (Fnidin^ 
as to nature of transaction alleged as benami 
must rest on evidence and not on suspicion ) 

1952 Nag 246 (247) [AIR V 39] : ILR (1951)'Na- 
334 : 1952 Nag L J 160. (Onus of proving 
benami nature of transaction is on the person 
alleging it so—Person in whose name transfer 
stands providing purchase money—No motive 
for entering into benami transaction — Mere 
continuous possession of the person who claims 

to bo the real owner not sufficient to establish 
benami.) 

1951 Trav-Co 237 (238) [AIR V 38 C 95] : ILR 
(1951) Trav Co 294 and 788 (DB). (Transaction 
in fraud of^creditors is not a sham transaction.) 
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Partition of joint property. 

There is a difference of judicial opinion(lO) as to whether a partition of joint 
property is a transfer of property. But it has been held that a partition made in fraud 
of creditors, can be avoided under the provisions of this section.(ll) Thus, where in a 
partition between a Hindu father and his sons, the father was allotted a smaller share 
than that to which he was entitled under the law, with intent to defeat his creditors, 
it was held that the partition could be avoided under this section.(lla) In the under¬ 
mentioned cases(llb) it was held that apart from the question whether a partition is a 

transfer of property within the meaning of this section, the principle of the section is 
applicable to partitions. 


Deed of appointment. 

A deed of appointment made in accordance with a power reserved in deed of 
trust is a “transfer of property” within the meaning of this section.(12) 

Relinquishment and surrender. 

A mere relinquishment of rights by a person does not operate as a transfer of 
property.(l3) This section does not in terms apply to such cases.(14) Similarly, a 
surrender to the next reversioner which is merely an effacement of the surrenderor 
of his or her interest is not a “transfer of property”.(15) It has been held in the under¬ 
mentioned cases(lG) that where the transaction is not a mere effacement of the interest 
of the alleged transferor, but is intended to convey rights to the next reversioner, it 
would amount to a transfer of property within the meaning of this section. 


1946 Mar LR 26 (27). (Question whether tran¬ 
saction is benami or not — Test — Source of 
purchase money is the best test.) 

1937 Cal 203 (206, 207) [AIK V 24] (DB). (Tran¬ 
saction alleged as benami — Court’s decision 
must not rest on suspicion—Fraudulent inten¬ 
tion can be inferred only upon tangible facts 
proved in the case.) 

lO. Sec Note 4 on Section 5. 

1 1. 1956 Punj 46 (48) [AIR V 43 C 22]. (Parti¬ 
tion between husband and wife under which all 
tangible properties are given to the wife and the 
husband retains only property of a very flimsy 
character.) 

1950 Bom 278 (284, 2S5) [AIR V 37 C SO] : I L R 
(1950' Bom 114 (DB). (Partition made without 
making provision for payment of debts due to 
creditor." cf the joint family.) 

1950 Bom 247 (249) [AIR V 37 C 68] (DB). 

1936 Bom 10 (12) [AIR V 23] : 60 Bom 34 (DB). 

11923 Mad 577 (577) [AIR V l0]j(DB). (AIR 1920 
Mad 20 not followed.) 

(’26) 97 Ind Cas 70 (70) (Mad). (AIR 1923 Mad 
577, followed.) 

[Sre also 1928 Mad 735 (742) [AIR V 15] : 51 
Mad 417 (FB). (Partition not providing for 
debts is not bona fide.)] 

1 1 a. 1950 Bom 247 (249) [AIR V 37 C 68'(DB). 

1947 Mad 203 (204) [AIR V 34 C 104]. (Partition 
between father and sons—No property allotted 
to father—All property given to sons—Sons 
undertaking to pay debts incurred by father - 
Effect of partition is to defraud creditors— 
Partition is fraudulent as the creditors not 
being parties to it cannot take advantage of it 
to enforce the arrangement against the sons— 


AIR 1944 Mad 381, Foil.) 

1944 Mad 3S1 (382, 383) [AIR V 31] : ILR (1945) 
Mad 133 (DB). (Creditors can proceed against 
what would be the father’s proper share, ignor¬ 
ing the .actual partition, but they cannot pro¬ 
ceed against the sons’ shares because the divi¬ 
sion in status brought about by the partition 
cannot be affected by its fraudulent nature — 
Where partition is fair and in accordance with 
the proper shares of the parties, it is not liable 
to be impeached under this section although 
entered into with a view to prevent attachment 
of the sons’ shares in execution of decree against 
the father obtained after partition and in that 
sense mala fide. AIR 1937 Mad 424, Relied on.) 

11b. 1944 Nag 44 (52) [AIR V 31]: ILR (1944) 
Nag 342 (FB). (Properties assigned to A, & 
member of joint family in such way that A's 
creditors would be defeated—Held, that A 
retained a benefit to himself and so partition 
was voidable at the instance of A’s creditors.) 

1926 Nag 355 (356) [AIR V 13]. 

12 . (’94) 22 Cal 185 (202). (The operation of 
the Transfer of Property Act is not intended to 
be confined to transfers by contract.) 

Also see S. 5 Note 1. 

1 3 . See Note 4 on S. 5. 

14 . 1938 Oudli 65 (67) [AIR V 25](DB). (Re¬ 
linquishment of his rights by one coparcener in 
favour of another coparcener.) 

See also Note 6. 

15. See Note 4 on S. 5. 

IB. 1965 -Mad 337 (338) [AIR V 52 C 111] : 
ILR (1965'' 1 Mad 691 : 77 Mad L W 683 : 1964 
Mad W N 606. (Widow asking for maintenance 
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In the undermentioned case(l7) it was held by the Madras High Court that 

where a judgment-creditor gave up his claim against his judgment-debtor and certified 

satisfaction of his decree, the transaction was not a transfer of property and that neither 

S. 53 nor the principle underlying it applied to the ease so as to enable the creditors of 

the judgment-creditor to question the transaction. In a later case,(IS) however, the 

same High Court has held that a mortgagee giving up his claim against the mortgagor 

must be considered to have made a ‘gift’ of his claim to the mortgagor and that the 

principle underlying this section can be applied to such transactions. It was argued that 

the giving up of the claim cannot amount to a reservation to the mortgagee of any 

benefit and that, consequently, it could not be considered a fraudulent” transaction 

Their Lordships rejected this contention and observed that it was not necessary under 

S. 58 that the transferor should reserve any benefit to himself. As to the correctness 
of this observation, see Note 6. 


Waqf. 

It has been held by the High Court of Allahabad that a deed of waqf is a 
1 transfer of property” within the meaning of this section, and can he set aside if made 
in fraud of creditors.(19) See also the undermentioned Patna case to a similar effect (19aa) 
In the undermentioned case(19a) of the Privy Council it was assumed that a wakfnama 
is a transfer within this section. See in this connection Note 3 on S. 5. 

Transfer by operation of law. 


It has been seen in Note 3 on S. 5 that a Court is not a'Tiving person” and 

that a transfer in execution of a decree is not a “transfer of property” within the 

definition of that section. Section 2, cl. (d) specifically excludes transfers by operation 

of law or by. or in execution of, a decree of a Court from the operation of the 

Act. This section, therefore, will not in terms apply to such transfers.(20) But" the 

principles embodied in the section are in accordance with the general principles of 

justice, equity and good conscience and, as such, would he applied in the case of such 
transfers.(21) 


and simultaneously surrendering her interest 
in the property—AIK 1946 All 267 and AIK 
1939 Born 496, Rel. on.) 

1939 Bom 496 (500, 501) [AIR V 26]. (Surrender 
of estate in favour of daughters pending suit by 
husband’s creditor for recovery of debt from 
estate in widow’s hands.) 

1936 Nag 166 (167) [AIR V 23] : ILK (1936) Nag 
69. (Surrender by widow of her widow’s inte¬ 
rest.) 

[See also 1946 All 267 (267) [AIR V 33 C 60] : 
ILK (1946) All 341 (DB). (Surrender by Hindu 
widow or other female with limited estate in 
favour of next reversioner is transfer within 
S. 7, U. P. Encumbered Estates Act, just as it 
is under S. 53, T P. Act.) 

(’98) 23 Bom 1 (11). (Assignment in favour of 
son.)] 

17. (’09) 2 Ind Cas 523 (DB) (Mad). 

18. 1916 Mad 481 (482) [AIR V 3] (DB*. 

19. 1943 All 2(5) [AIR V 30] /DB). 

1930 All 462 (465) [AIR V 17] : 52 All 710 (DB). 
1 1929 All 277 (278) [AIR V 16] (DB). 

198a. 1955 Pat 270 (275, 276' TAIR V 42 C 66;. 
34 Pat 133 (DB). 


19a. 1946 P C 177 (177) [AIR V 33 C 5ll • ILR 
(1945) Kar (PC) 161 (Wakfnama alleged to 
liavo been made to defeat or delay creditors of 
settlor — Wakfnama is not revocable by settlor 
but is only voidable at option of creditors.) 

2 °«1 47(DB} d 632 <633) [AIR V 29]: ILR ( 1943 > 

1929 All 238 (239) [AIR V 161 : 51 All 595 (DB' 
(Iransfer by decree of Court.) 

(’28) HO Ind Cas 386 (386) (Lah). 

21 i 9G0 p unj 417 (418) [AIR V 47 C 149] : 6* 
Pun L R 224 (DB). J 

[AIR V 29] : ILR (19431 
Mad 47 (DB). (Collusive decree and execution 
sale—Court can grant relief by applying princi- 
pies of oommon law. 10 Cal 616 i PC) and 10 

II L C 404, Rel. on; AIR 1918 Mad 557, Ap¬ 
proved.) ’ ** 

11929 All 2.38 (239) [AIR V 16]: 51 All 495 (DB) 
(Collusive award and decree.) 

[See a/so 1934 Lah 460 (462) [AIR V •iil . ,, 

Lah 849 (DB). (Technical provision in S *>(d) 
is not binding on Punjab Court.)] ’ 

Also see S. 2, Note 6. J 


4. T. P. 49. 
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Acquiescence in mutation. 

Where the owner allowed a third person to apply for mutation on the false 
allegation of an oral gift and acquiesced in the passing of an order for mutation by 
stating that he had no objection, it was held by the Chief Court of Oudh that it was a 
transfer of property within the meaning of this section.(22) 

6. Intent to defeat or delay creditors. — A transfer with intent to defeat 
or delay the creditors of the transferor, is, as stated in the marginal note to the 
section, a “fraudulent transfer.” The fraud, for the purpose of this section, consists 
therefore, in the intention to defeat or delay the creditors of the transferor. As has 
been seen in Note 2, the right of the creditors, taken as a whole, is that all the property 
of the debtor should be applied in payment of demands of them or some of them 
without any portion of it being parted with, without consideration or reserved or 
retained by the debtor to their prejudice. An intent to defeat or delay the creditors 
as a whole in the enforcement of this right is what is regarded a fraudulent intent under 
this section. The intention must be to defeat or delay the creditors generally and 
not merely one creditor .(1) But it has been held that the benefit of this section cannot 
be refused to the defeated and delayed creditor on the ground that at the time of the 
institution of suit by him the debtor has no other creditor in existence than himself.(la) 
The primary object of sub.s. (l) is to make the assets of the transferor available to the 
general body of creditors.(2) 


The test, therefore, to see whether a particular transfer is a fraudulent one or 
not within the meaning of this section, is whether the debtor intended to prejudice 
the creditors as a whole (a) by parting with his property without consideration or (b) 
by securing or reserving a benefit to himself. It follows that a transfer cannot be 


22. 1938 Oudh 165 (167) [AIR V 25] (DB). 

Section 53 — Note 6 

1. 1266 Mad 247 (252) [AIR V 53 C 75] : (1965) 

1 Com L J 1. 

1961 Mad 403 (404) [AIR V 48 C 129]. 

1958 Mad 580 (582) [AIR V 45 C 203]. (Benami 
transfer entered into with the motive of defeat¬ 
ing an impending execution is not hit by S. 53.) 

1955 Mad 446 (447) [A I R V 42 C 120] : 1955 
Mad W N 283. 

1947 Cal 154 (155) [AIR V 34 C 45] (DB). 

1930 Mad 665 (668) [AIR V 17]. 

1917 Low Bur 124 (124) [AIR V 4] (DB). 

1914 Low Bur 180 (181) [AIR V l]. 

(’05-06) 3 Low Bur Rul 188 (189). 

(’01) 25 Bom 202 (224) (DB). 

(’10) S Ind Cas 1205 (1206) (Low Bur). 

[Sec also 1955 NUC (Ajmer) 774 [A I R V 
42], (Transfer made substantially for the bene¬ 
fit of creditors or some of them — Is not a 
transfer “to defeat or delay creditors” within 
the meaning of S. 6 ^b). Provincial Insolvency 

Act )1 

1 a. 1952 All 226 (227) [AIR V 39] (FB). (Sole cre¬ 
ditor of judgment-debtor filing suit under O. 21, 
R. 63 Civil P. C. fer declaration that the sale 
by the judgment-debtor is in fraud of creditors— 
Suit as brought is in representative capacity.) 
1967 Ker 171 (172) [A I K V 54 C 69]. (Even 
if plaintiff is only creditor, he can maintain 


representative suit on behalf of creditors, 
if any.) 

1967 Madh Pra 145 (146) [AIR V 51 C 43]. (AIR 
1955 Mad 446 and AIR 1918 Mad 481 (FB\ Dis¬ 
sented from.) 

1965 Andh-Pra 68 (69) [A I R V 52 C 21] (DB). 
(Section does not contemplate the existence of 
plurarity of creditors for its application.) 

(1963) 2 Andh L T 224 (226, 227). (There is no 
distinction between a case where a transferor 
had a single creditor and a case where he bad 
several creditors.) 

1961 Punj 361 (363) [AIR V 48 C 105] (DB). 

1951 Trav- Co 237 (238) [AIR V 38 C 95] : I L R 
(1951) Trav-Co 294 and 788 (DBb 
1939 Sind 97 (99) [AIR V 26l: I L R (1939) Kar 
269 (DB). 

1930 Mad 665 (668) [AIR V 17]. 

1917 Pat 448 (449, 450) [AIR V 4]: 2 Pat L Jour 
546 (DB). 

2. 1960 Punj 417 (418) [AIR V 47 C 149] : 62 
Pun L R 224 ‘DB). 

1921 Pat 53 (54) [AIR V 8]: 6 Pat L Jcur 46 (DB). 
[S-e (1873) 42 L J Ch 14 (16) : L R 14 Eq 184, 
Cornish v. Clark. 

(1882) 51 L J Ch 521 (523) : 19 Ch D 58S, Ex 
parte Russell ; In re Butterworth.J 
[See also 1963 Mys 257 (260) [AIR V 50 C 62] : 
1963 Mys L J (Sup) 266. (Relief given under 
section enures to the benefit of all the credi¬ 
tors though they are not parties to the suit.)] 

Also see Note 24. 
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avoided under this section — 

(A) where there is no such intention as aforesaid,(8) or 

(B) where the transfer is for consideration and no benefit is secured or 
reserved to the debtor. 

In some cases the test was held to be to see whether the transfer was executed 
as a mere cloak, the real intention of the parties being that the ostensible owner 
should retain the benefit for himself.(4) In the undermentioned cases,(5) however it 
has been held that this is by no means an exhaustive test. For even if a transaction is 
not a cloak, if the object of transferor is to convert land into money and thus place it 
beyond the reach of the creditors, the fraudulent intention is made out. It is submitted 
that there is really no difference between the two tests. In each case, the debtor gets 
a benefit to himself and the transaction is to that extent a cloak. 

(A) Intention. 


The mere fact that a transfer by the debtor has the effect of defeating or 
delaying the creditors of the transferor is not by itself sufficient to render the transfer 
voidable as a fraudulent transfer, without proof of intention on the part of the trans 
teror to prejudice the creditors by such transfer.(5a) As was observed by Fry J in 
Golden v. Gdlam, (6) a case arising under the statute 13 Eli*., Chap. 5, corresponding to 
tins section, the statute was not intended to set aside an honest dealing between mankind 
man, which might, nevertheless have the effect of delaying the execution of a creditor.” 

the t Tl f lntention referred t0 is not the same thing as the motive in executing 
the transfer. If defeating or delaying the creditors is intended the motive e a of 

making a provision for the family of the transferor, is immaterial.(7) In the under 

mentioned case(8) ,t was observed that the intent is the dominant motive or sole object 

the te ~ anJ “ 0t a mere kn0Wl6dge that the la likely to pre/udiS 

it i fl In determining the question whether a transfer has been made with such intent 
it s essentially necessary that the facts should be considered in relation to each othei 
andweighed^as a whole.(D) The conduct of the parties, prior, contemnoillt S 

1 Or 1 m„ _ ^ ^ Z ~ “ “ - — _ 


1954 T T rav ‘ Co 404 ( 4 05) [AIR V 41 C 1421 : 
1954 Ker L T 234 (DB). 

(06) 8 Boin L R 110 (114) (DB). 

( 04) 28 Bom 364 (369) (DB). 

V(DB ) a:1 836 (839, 810) [AIR V 14 J : 54 Ca) 

‘•in?! 29 Bom 428 (434) (DB). 

^03) 27 Bom 322 (327) (DB \ 

< Cal825 1 ) PUnReN0 ‘ 6 ’ P ' 18 (27) - (Citin S 24 

h R 180 ( 182 - 18 3)- 

( 97) 20 Mad 465 i 466) (DB). 

S, 1918 Cal 82 (85) [AIR V 5] (DB). 

1 ° 7 ) 34 Cal 999 (1012) (DB). 

385 1398 i [AIR v 52 C 135] : ILR 

dkn * a 250 ,DB) - landed property 

disposed of in furtherance of vendor’s intention 

assessimM *° 1 > k ( l3tan ~ Income-tax department 
asse s lng him to tax on profits of sale after six 

i’tffe vendor bavin" no 

U at all and no facts also available to show 

i ,ntcnt ion to defraud future creditors — Held 

fe cannot be struck down as fraudulent merely 

because the I. T. department, a future creditor 


has been defeated.) 

1958 Mad 580 (582) [AIR V 45 C 203]. 

4 J“ 270 (276> [A 1 R V 42 C 66 ]: 34 Pat 133 

6 . (1882) 51 L J Ch 154 (156) : 20 Ch D 389. 

7. (’38) 42 Cal W N 34 (37). 

8 . (’01) 25 Bom 202 (226) (DB). 

9. *1919 P C 6 ( 8 ) [AIR V 6 ] : "lo Nag L R 63 
1961 Punj 361 (363) [AIR V 48 C 105] (DB). 

1958 Mad 580 (581) [AIR V 45 C 203] 

19 lll (DB). 270 (2?6) [AIR V 42 C 66 ] : 34 

(’54)1954 All W R (H C) 565 (569), (Transfer of 
equity of redemption by mortgagor — Since it 
cannot aBeet the rights of mortgagee at all the 
“« fa8t that Ike transfer was made a day 
before the institution of suit by mort"aeeo 

ifS.SCl,,a i™, 

price st'ifprl -Pnn.i. y . h I 1111011 m °re than 
mortgage debt vhichVuT no? 1 'biom^due- 
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Subsequent will be relevant for this purposed 10) Where once it is established 
that the transfer is made with intent to defeat or delay the creditors, its nature 
is not affected by the fact that subsequently some of the creditors have been fully 


No legal necessity for alienation—Subsequent 
payment towards mortgage made by transferor 
who continued in possession — Held , prima 
facie case of intention to defeat and defraud 
creditors was made out.) 

(’49) 1 Pepsu L R 198 (204) (DB). 

1943 All 2 (5) [AIR V 30] (DB). (Where after 
executing a promissory note for a large sum the 
executant executes a wakf alad aulad covering 
the major portion of his property and applies 
under S. 4 of the U. P. Eucumbered Estates 
Act and shows only two items of property not 
forming a part of the wakf as his which are not 
sufficient to meet his debts, these facts are suffi- 
cient to show that the intention of the executant 
of the wakf was to defeat or delay creditors.) 


1943 Mad 531 (534) [AIR V 30] : I L R (1944) 
Mad 133 (DB). (Gift of bulk of the properties 
to daughter-in-law by a person who is indebted 
to a considerable extent and is apprehensive 
of further liabilities without making any provi¬ 
sion for any of them— Held , fraudulent intent 
must be presumed.) 

1941 Lah 228 (232) [AIR V 28] (DB). (Mortgagor 
being under pressure from earlier mortgagee 
raising money from another to redeem the 
mortgage-Property redeemed mortgaged to the 
lender of the money — No other creditor in 
existence at the time of the transaction — The 
latter mortgage cannot be regarded as effected 
merely to afford protection to the mortgagor or 
to defeat or delay any creditors — Case is 
merely substituting one mortgagee for another.' 

1941 Oudh 205 (208) [AIR V 28] (DB). (Mere fact 

that transfer is executed without consideration 
a3 case of gift or mere fact that tiansfei is 
made merely with intent to defeat anticipated 
execution is not sufficient to make it fraudulent 

transfer.) 

1937 Rang 51 (52) [A I R V 24] (DB). (Property 

attached in execution -Daughter of judgment- 

debtor paving off decretal amount and getting 
sale deed‘of released property -Decree-holder 
subsequently obtaining another decree against 
same judgment-debtor-Previous sale could not 
be set aside as fraudulent and collusive under 


S 53*) 

1936 Pesh 216 (216) [AIR V 23]. (Judgment- 
debtor transferring property after issue of 
execution of decree to wife in consideration of 
dower. No previous attempt to pay dower — No 
circumstances showing necessity for transfer — 
Transfer must be deemed to have b en made to 
delay judgment-creditor.) 

1936 ‘Nag 166 (168) [AIR V 23]: I L R (1936) 
Nag 69. (Judgment-debtors making gift of 
property as waliiwatdars of a Devasthanam — 
Registration of the deed after attachment — No 
evidence to show that the property was dedi¬ 
cated to the Devasthanam—Property described 


in the deed as judgment-debtor’s property — 
Hdd, deed was made to defeat and delay credi¬ 
tors.) 

1927 Nag 166 (167) [AIR V 14]. (Cumulative 
effect of all facts must be considered.) 

1926 Sind 109 (111) [AIR V 13]. (AIR 1919 P C 
6, followed.) 

1923 Nag 103 (103) [AIR V 10]. 

(’09) 4 Ind Cas 970 (972) (Lah). 

(1902) 71 LJ Ch 518 (521) : (1902) 2 Ch 360 
(372), In re Holland; Gregg v. Holland. 

See also the folloiving cases: 

1960 Punj 548 (549) [A I R V 47 C 196] 
(DB). (Partition amongst brothers to save 
joint family property from attachment and 
sale under decree against one of the brothers 
who was indebted - Inference of fraudulent 
intent cannot be made.) 

1959 Ker 380 (381) [A I R V 46 C 132] (FJB). 
(Determination of question of good faith 
— Does not depend on recitals and covenants 
in the deed alone. Circumstances surrounding 
transaction as well as the conduct of parties 
at the time of execution of the deed as well as 
after that should be taken into account—Facts 
should be considered in relation to each other 
and as a whole.) 

1951 Trav-Co 55 (70) [AIR V 38 C 20] *. 1950 
T C L R 707 (DB). (Transfer otherwise appear¬ 
ing to be fraudulent-Mere fact that the e was 
threat of legal proceedings to the transferor 
who was hopelessly involved cannot render 
transfer a bona fide transfer under S. 53, Pro¬ 
vincial Insolvency Act.) 

1938 Oudh 230 (231) [AIR V 25] (DB). (Oral gift 
to daughter a'ter the creditor had obtained 
decree - Intention to defraud was presumed.) 
1938 Lah 564 (566) [AIR V 25] (DB). (A decree- 
holder attaching land of judgment-debtor in 
execution — One T objecting to the attachment 
as holder of lease from judgment-debtor—Lease 
for twenty years and the annual rent to be paid, 
not to the judgment-debtor but to his creditors 
— Latter obtained no decree No evidence that 
judgment-debtor gave possession to T or that 
T actually paid any rent to judgment debtor’s 
creditor — Hd U the deed was executed with 
intention to defeat and delay creditors.) 

1937 Lah 819 (820) [AIR V 24] (DB). (Person 
indebted to B and other creditors making gift of 
property to third person — Subsequent to gift, 
person treating property as his own and few 
months after mortgaging property to B — Gift 
held either fictitious or intended to defeat or 
delay creditors.) 

lO. 1961 Punj 361 (363) [AIR V 48 C 105] 
i DB). (Subsequent conduct of vendee in not 
taking steps to get his name mutated in reve¬ 
nue papers.) 

1958 Mad 580 (582) [AIR V 45 C 203j. 
f 1938 Lah 136 (137) [AIR V 25]. 
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satisfied.(10a) 

Transfer having effect of defeating creditors. 

The second paragraph of the old section provided that a transfer may be 
presumed to have been made with a fraudulent intent, where its effect was to defeat 
?r delay the creditors of the transferor, and it was made gratuitously or for a grossly 
inadequate consideration.(ll) This was merely an enactment of a rule of evidenced 12) 
It gave rise to a doubt whether a presumption of fraudulent intent can be made where 
the transfer was for proper consideration. This paragraph has now been deleted and 
the matter is left to be determined in each case by the ordinary rules of evidence. One 
of such rules is t hat a m an must be t aken to intend the natural consequences of his 

Th e Court m ay, therefore, presume a fraudulent intent not only where the 
transfer is made gratuitously or for a grossly inadequate consideration,(14) but it is 
conceived, even in cases where the transfer is made for proper consideration. The 
presumption will, however, be weaker in the latter case than in the former. The 
Court must, in each case, look to the whole of the circumstances surrounding the 
transaction and ask itself the question whether the transaction was, in fact, executed 
with intent to defeat or delay the creditors.(lo) Where there are suspicious circum. 



_See however 1911 Mad 18a (191) [AIR V 28] 
(DB). (Intention of parties cannot be judged by 
subsequent events.)] 

lOa. +1941 Rang 70 (77) [AIR V 28] : 1910 
Rang L R 777 (DB). 

1922 All 449 (454) [AIR V 9] : 44 All 748 (DB). 

1 1. 1929 All 458 (458, 459) [AIR V 10]. (Trans¬ 
fer without consideration—Other property in¬ 
sufficient to pay the decree-holder — Intention 
to defeat presumed.) 

1928 Pat 199 (2C0, 201) [AIR V 15] (DID. 

1927 All 714 (715) [AIR V 14] : 50 All 107 (DB). 
1927 Lah 420 (420) [AIR V 14]: 8 Lah 544 (DB 
1927 All 731 (733) [AIR V 14]. (Subsequent 
transferee defrauded — Original transfer gra¬ 
tuitous— Intent to defraud presumed.) 

1922 Pat 572 (574) [AIR V 9’ (DB). 

1919 Pat 181 (183) [AIR V 0] (DB). 

1914 Oudh 392 (390) [AIR VI]: 17 Oudh Cas 
173. 

1914 Low Bur 202 (203) [AIR V l] : 8 Low Bur 
Rul 2.33. 

(’09) 2 Ind Cas 813 (813) (DB ' (Mad). 

(’04) 17 C P L R 24 (27). 

(’03) 5 Bom L R 255 (203). 

(’01) 25 Pom 202 (225) (DB). 

(’87) 11 Bom GOO;(077, 678) (DB). 

[See also 1919 Oudh 95 (97) [AIR V 6] (DB). 
(1905- 7 Bom L R 267 (270) (DB . (Held the 
expression “may presume” in the second para, 
graph of the old S. 53 vested the Court with a 
discretion in the matter and did not impose 
an obligation to presume an intent to de¬ 
fraud.)] 

12. (’03) 5 Bom L R 213 (214) (DB). 

(1900) 13 C P L R 180 (181). 

(’23) 71 Ind Cas 20 (23) (Peshh 
[See (1904) 73 L J P 97 (103): 1904 P 362 (376b 
Edmunds v. Edmunds.] 

13. (1870) 39 L J Ch 689 (690, 691) : 5 Ch A 
538, Freeman v. Pope. 


14. 1958 Mad 580 (582) [AIR V 45 C 203]. 

(1870) 39 L J Ch 089 (690, 091) : 5 Ch A 538, 
Freeman v. Pope. (On appeal from (1870) 39 
L J Ch 148.) 

(1886' 55 L J Q B 558 (500, 501) : 17 Q B D 290, 
Ex parte Mercer, In re Wise.) 

(1882) 52 L J Ch 343 (315, 340): 22 Ch D 74 
(80), In re Ridler, Killer v. Ridler. 

(1890» 00 L J Q B 111(114) : 75 L T 106, Tetley, 
In re; Jeffrey Ex parte. 

•|v’30) 40 Cal W N 561 (565) (DB). 

[See also 1958 S C 1 (0* [AIR V 45 C l] : 1958 
SCR 257. (Case under Provincial Insolvency 
Act, S. 53 — Absence of good faith can be 
presumed when there is no consideration for 
transfer or it is very inadequate.) 

15 1903 S C 1150 (1156) [AIR V 50 C 174] : 
(1963) Supp 2 SClt 55. (Transfer in favour of 
member of same community—Sale, though real 
and supported by consideration, effected at a 
juncture when the vendor was under great 
pressure from his creditors for payment and 
registered at a different place from where dis¬ 
puted property is situate—Sale deed containing 
no stipulation that the consideration is to bo 
used for payment of creditors — Held that an 
inference as to the object of the sale being to 
defeat creditors is justified.) 

1962 Andh Pra 94 (103) [AIR V 49 C 25] : ILR 
(1961) 1 Andh Pra 579 (DB). (Sale deed— 
Execution and registration at a different place 
from the one where all previous transactions 
were effected — Attestation also by persons of 
the place of registration — No schedule of pro¬ 
perty furnished and registration also entered in 
Book 4 thereby preventing others from getting 
information—Held all these facts indicated the 
motive of executing document was to delay or 
defeat creditors.) 

1961 Punj 301 (303) [AIR V 48 C 105] (DB). 

1950 Ajmer 41 (41) [AIR V 37 C 571. 

+(’36) 164 Ind Cas 933 (934) (DB) (Lah). 
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stances care must be taken by the Court to rest its decision only upon the legal ground 
established by legal testimony and not upon suspicion.(15a) 

Voluntary or gratuitous transfer. 

A /Notary” conveyance under the English law is really a ‘'gratuitous” 
transfer referred to in the second paragraph of the old section and denotes a transfer 
made without valuable consideration. A transfer in consideration of natural love and 
affection is a voluntary or gratuitous transferee) A voluntary transfer cannot be 
said ipso facto to be a fraudulent transferal7) If it is made bona fide it will be 
valid against the creditors.(18) If it has the effect of defeating or delaying existing 
creditors, it may be presumed to have been made to defeat or delay them.(l8a) As 
regards subsequent creditors, even the fact that the transfer resulted’in defeating or 
delaying them is not sufficient to raise this presumption.(l9) It is further necessary to 
show that the transferor, at the time of the transfer, was indebted to others and was 
unable to meet his liabilities,(20) or that he embarked, soon after the transfer, on 
some hazardous business, enterprise or speculation.(21) If that is shown the presump¬ 
tion will arise,(22) for ordinarily a voluntary conveyance cannot be bona fide when 
the transferor is largely indebted at the time.(23) Every man ought to be just before 
he is generous.(24) But when the debtor has no debts and is not in any embarrassed 
circumstances, the execution of a voluntary transfer in consideration of natural love 
and affection cannot be held to be in fraud of subsequent creditors.(25) 


15a. 19G1 Punj 3G1 (363) [AIR V 48 C 105] 
• D13' • 

1900 Punj 548 (549) [AIR V 47 C 19G] (DB). 
1950 Ajmer 41 (41) [AIR V 37 C 57]. 

16. 1919 Oudh 95 (97) [AIR V 6] (DB). 

(’12) 1912 Pun Re 74 : 14 Ind^Cas 232 (234) 

17. ILR (1962) 12 Raj 517(521). 

1950 Ajmer 41 (41) [AIR V 37 C 57'. 

+ 1941 Oudh 205 (208) [AIR V 28] (DB). (Deed 
of gift.) 

(1816) 56 E R 152 (154): 1 Mad 414, Holloway 
v. Millard. 

(1748' 27 E R 934 (938) : 1 Ves Sen 127, Peacock 
v. Monk. (Voluntary transfer is void under 
13 Eliz., Ch. 5 only if fraud is proved.) 

18. 1965 Mad 395 (397) [AIR V 52 C 135]: 
ILR (1965) 2 Mad 250 (DB). 

(’68-69) 4 Mad H C R 84 (88) (DB). 

18a. See 1965 Ker 288 (291) [AIR V 52 C 104]- 
1965 Ker L J 111 : (1965) 1 Ker L R 505 : 1965 
Ker L T 341. (Gift by father to sons of large 
portion cf property — Part retained by donor 
very small and utterly inadequate to satisfy 
decree that would be passed in an impending 
suit—Finding that transfer was with intent to 
defeat or delay plaintiff and other creditors— 
No error of law.) 

19. (1900' 69 L J Q B 722 (624) : (1900) 2 Q B 
508, Lanc-Fcx, In re; Gimblett, Ex parte, 
(1864) 46 E R 649 (653) : 3 De G J A* Sm 293 
(302, 303', Spirett v. Willows. 

20. +1933 Rang 252 (253) [AIR V 20^ 

1930 Lah 217 (218) [AIR V 17]. 

1927 Lah 420 (421' [AIR V 14! : 8 Lah 544 
(DB). (Per Tek Chand J.) 


1914 All 424 (426) [AIR V l] (DB). 

(1945) 26 E R 61 (61): 1 Atk 94, Walker v. 
Burrows. 

[St-e also 1941 Oudh 178 (179) [AIR V 28] (DB’. 
(All creditors existing on date of deed paid olf 
before suit by subsequent creditor — No bor¬ 
rowing for 3 years after the date of deed — 
These facts negative though not conclusively 
the inference of fraudulent intention.)] 

.But see (’10) 33 Mad 205 (207) (DB'. (Second 
paragraph was held to apply in favour cf subse¬ 
quent creditors also—No question of indebted¬ 
ness was adverted to.)] 

2 1 . +1933 Rang 252 (253) [AIR V 20]. 

22. (1816) 56 E R 152 (154) : l Mad 414, Hollo¬ 
way v. Millard. 

(1738) 26 E R 9 (11) : l Atk 13, Russel v. Ham¬ 
mond. 

23. (’49) 1 Pepsu L R 198 (204) (DB). 

(1919' 88 L J K B 679 (683) : (1919) 1 K B 533, 
Denny’s Trustee v. Dennv. 

(’92) 16 Bom 1 (14). 

(1856) 69 E R 1043 (1046): 3 K & J 110, Barrack 
v. Mc’Cullock. 

(1840) 173 E R 991 (992) : 9 Car & P 640, Riches 
v. Evans. 

24. (1870) 39 L J Ch 689 (690) : 5 Ch D 538, 
Freeman v. Pope. (Aliirming the decision in 
(1870) 39 L J Ch 148.' 

(1817' 56 E R 386 (393) : 17 R R 226, Copis v. 
Middleton. 

(1758) 28 E R 647 (648) : Amb 596, Partridge v. 
Gopp. 

25. 1965 Mad 395 (397) [AIR V 52 C 135] : ILR 
(1965) 2 Mad 250 ^DB'. 

ILR (1962) 12 Raj 517 (521). 
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Transfer for inadequate consideration. 

Under the second paragraph of the old section a transfer for grossly inadequate 
consideration was regarded as being one on the same footing as a gratuitous transfer. 
Where the consideration was not so inadequate as to be gross no presumption was 
raised against good faith.(2G) In the undermentioned case,(27) Mitter, J., held that 
where the inadequacy of the price in a transaction is not so great as to shock the moral 
sense, such inadequacy, by itself, was no evidence of fraud, but that it was otherwise 
where the inadequacy was so great as to shock the conscience. 

In cases of mortgage it cannot be said that consideration is inadequate or 
grossly inadequate, because a mortgage can be executed for any amount regardless of 
the value of the property. Consequently, the presumption referred to in the second 
paragraph of the old section was held not to arise in such cases.(26) As has been seen 
already, the deletion of the second paragraph of the old section will now enable the 
Court to apply the ordinary rules of evidence in all cases and inadequacy of considera¬ 
tion may, under circumstances, be considered as evidence of fraud.(29) 


Transfer reserving benefit to transferor. 

A transfer intended to reserve a benefit to the debtor to the prejudice of 
the creditors must be held to have been made with intent to defeat or delay the 
creditors.(b0) Thus, where a trust was made for the benefit of all such creditors as 


11936 L;ih 222 y224) [AIR V 23] (DB . (Gift to 
wife to provide for her future maintenance.) 

1927 Lali 420 (421) [AIR V 14] : 8 Lali 544 (DB). 
(Voluntary settlement in favour of children for 
natural love and affection.) 

(’02) 26 Bom 577 (585). 

(1750) 28 E R 1 (7) : 2-Ves 1, 10, Townshend 
Lord v. Windham. 

26. 1924 Nag 124 (125) [AIR V 11]. 

(’02) 26 Bom 543 (549, 550) (DB). 

(’01) 25 Bom 202 (225) (DB). 

(’12) 18 Ind Cas 691 (692) (DB) (Mad). 

(1900) 13 C P L R 180 (185). 

[See also 1957 Mad 630 (631) [AIR V 44 C 191]: 
1957 Mad \V N 483 : (1957) 2 Mad L J 414. 
(No evidence to show that consideration was 
shockingly low — Other evidence showing 
that at best the consideration was half the 
real value of the property and about one-fourth 
at the worst— Held, it was a case where the 
doctrine of lucky purchase applied.)] 

(’66) 6 Suth W R 30 (33) (DB). 

27. (’36) 40 Cal W N 561 (565) (DB). 

28. 1931 Lah 213 (215) [AIR V 18]. 

(’10) 9 Ind Cas 1013 (1019) (Lah). 

29. 1955 N U C (Mad) 3169 [AIR V 42]. 

1941 Oudh 457 (463) [AIR V 28J : 16 Luck 832 

(DB). 

(’ll) 10 Ind Cas 922 (924) (Burma). (Sale cf 
property for inadequate consideration immedia¬ 
tely after a decree was passed against—Frau¬ 
dulent intention was inferred.) 

[See a'so (1817) 56 E R 3S6 (392) : 17 R R 226, 
Copis v. Middleton.] 

30. 1944 Nag 44 (52) [AIR V 31] : I L R (1944) 
Nag 342 (F13). (Partition between A and B, 
members of joint family —A assigned properties 
which M’s creditors would not be able to touch 


— B given his rightful share — Held, object of 
partition was not merely to give B his share 
but to effect the partition in such a way that A 
would be able to defeat and delay his creditors 
and keep the property to himself—*4 retained a 
benefit to himself and therefore partition was 
’■•liable to be set aside at instance of M’s creditors.) 

1966 Mad 247 (252) [AIR V 53 C 75]: (1965) 1 
Com L J 1 . 

1961 Mad 403 (404) [AIR V 48 C 129]: 1961 Mad 
W N 179 : (1961) 1 Mad L J 235 : 74 Mad L W 
400. (Agricultural debtor selling his only pro¬ 
perty pending execution of a money decree and 
retaining tlio balance after discharging a mort¬ 
gage debt.) 

1952 Nag 106 (110) [AIR V 39] : ILR (1953) Nag 
634. 

1927 Cal 836 (839) r AIR V 14] : 54 Cal 687 (DB). 
(1854) 139 E R 169 (172) : 2 Car & Kir 452, 
Graham v. Furber. 

(1903)72 L J K B 237 (240) : (1903) 1 K B 671, 
Maskelyne v. Smith. (Transfer ostensibly in 
favour of creditors, but really intended to bene¬ 
fit the debtor.) 

[See also 1943 Nag 129 (131) [AIR V 30] : ILR 
(1943) Nag 42 (DB). (Sale to one of the credi¬ 
tors with further agreement by the vendee, to 
reconvey on payment of whatever would be 
found due to him (creditor) after credit for 
the profits from the property had been given, 
provided the other creditors settled their claim 
—Arrangement is not illegal, although it might 
give other creditors the lights to avoid the 
transfer under S’. 53, because it would be 
possible to argue that the debtor had retained 
a benefit for himself.) 

(’99) 23 Bom 1 ( 11 ). (Transfer to protect pro¬ 
perty from creditors.)] 

[See' however 1918 Mad 377 (378) [AIR V 5 ] 
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were willing to accept the terms of the debtor and the debtor retained a benefit for 
himself, it was held that the trust must be taken to have been made with intent to 
defeat or delay the creditors.(31) But when a transfer is not intended as a cloak or 
device for the protection of the transferor against the claims of creditors, it cannot be 
impeached as fraudulent.(32) Thus, where a person executes a trust deed of all his 
properties with the chief object of paying off all his creditors, the deed cannot be said 
to be fraudulent even though one of the objects with which the deed was executed is 
to avoid the Court of Wards taking over the estate.(32a) So also, where a person 
bona fide parts with all control over his property, it is not fraudulent, even though 
the deed contains a provision that if anything remains after the payment to existing 
creditors, it should be applied for the benefit of the transferor or his children.(33) 


Again, a settlement for consideration with the object of protecting the property 
from the extravagant habits of the settlor cannot be said to be fraudulent.(34) In the 
undermentioned case(35) a family arrangement was come to by which some property 
was given to A and some cash to B in order to protect the property from the profligate 
habits of B. It was held by their Lordships of the Privy Council that the transaction 
was not a fraud upon subsequent creditors. The mere fact that the debtor retains 
some interest in the property transferred will not make the transaction fraudulent as 
a matter of law , but will be a piece of evidence showing a fraudulent intent.(36) 


Indebtedness of transferor on date of transfer. 

Evidence of indebtedness of the transferor subsisting on the date of the transfer 
is relevant to show an intention to defeat or delay the creditors.(37) It is a strong 


(DU). (A transfer of immovable property which 
is not bona tide and is effected so as to defraud 
creditors is void though the transferor secures 
no benefit thereby.)! 

31. (1S78) 4S L J Q B 204 (20G) :4QLD 13, 
Spencer v. Slater. 

[W also 1941 Cal 233 (236) [AIR V 28] (DB). 
(Trust deed intended to be a cloak for shielding 
property from creditors and benefiting the 
debtors.)] 

32. 193S Cal 818 (821) [AIR V 25l (DB). (A 
trust created by the debtor for the payment of 
his creditors.) 

1916 Cal 404 (405) [AIR V 3l (DB). 

[S'ealso 1941 Mad 188 491) [AIR V 28]. 
(Members of Christian family by agreement 
making arrangement for payment of creditors 
and incidentally making small provision for 
religious purposes—Dedication held real and 
not made to defeat or delay creditors.)] 

32a. IP23 Oudh 80 (87) [AIR V 10] : 25 Oudh 
Cal 291 (DB). 

33. (1857) 26 L J Ch 179 (182) : 3 Kay & J 90, 
Holmes v. Penney. 

[Sre also (’04) 28 Bom 364 <369) (DB). (Substan¬ 
tial part of property assigned in trust for cre¬ 
ditors—Rest was retained for benefit of debtor 
— Facts proved not showing that debtor even 
contemplated bankruptcy or wished to give 
undue preference to certain creditors ever others 
—Composition binds old creditors including 
those who had not signed the deed as it is one 
for benefit of all of them — One of such credi¬ 
tors suing to avoid the deed is not doing so 


for and on behalf of all the creditors and can¬ 
not invoke S. 53 of this Act.)] 

34. 1938 Oudh 65 (68) [AIR V 25] (I)B). (Son 
profligate — Transfer to grandson to save pro¬ 
perty is not fraudulent.) 

(1919) 88 L J K B 679 <683' : (1919) 1KB 583, 
Denny’s Trustees v. Denny. (Transfer of pro- 
p-rty to father by person of extravagant and 
dissolute habits to save himself from moral and 
financial ruin.) 

f(1896) 66 L J Q B 111 (114) : 75 L T 166, In re 
Tetley : Jeffery Ex parte. 

35. (’84) 6 All 560 (572) : 11 Ind App 164 (PC). 

36. 1958 Mad 580 (582) "AIR V 45 C 203]. 
(1902) 71 L J K B 476 (478; : (1902) 2 KB 158, 

Maskelyne v. Smith. (Spencer v. Slater, (1878) 
48 L J Q B 204, dissented from.) 

(’ll) 9 Ind Cas 623 (624) (Cal). 

37. ILR (1966) 1 Mad 114 (119). 

1965 Mad 395 (397) [AIR V 52 C 135] : 77 Mad 
L W 733 : (1965) 1 Mad L J 59 : 1964 Mad W N 
656 : (1965) 1 I T J 71 : ILR (1965) 2 Mad 250 : 
(1967) 63 I T R 122 (DB). (Mala tides can be pre¬ 
sumed in such cases. But not so in cases where 
there was no indebtedness at the time of trans¬ 
fer.) 

1961 Punj 361 (363) [AIR V 48 C 105] (DB). 

1958 Vad 580 (583) [AIR V 45 C 2031. 

1955 N U C (Mad) 3169 [AIR V 42]. 

(I860) 14 Moo P C 121 (136) : 15 E R 251, Cor- 
lett v. Radcliffe. (Deed by debtor in state of 

insolvency.) 

1944 All 214 (216) [AIR V 3l] : ILR (1944) All 
325. (No transaction should be assumed ficti- 
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badge of fraud in the ease o a voluntary settlement.(3S) But such indebtedness would 
not per se establish a fraudulent intent.(89) The terras of sub-section (l) are satisfied 
even if the transfer does not defeat the creditors but only delays them. The fact, 
therefore, that the entire property of the debtor was not sold but only a part of it wa9 
sold cannot by itself negative the applicability of sub.section (l).(39a) Where, however, 
at the time of the transfer, the transferor has other property sufficient to satisfy his 


tlous or fraudulent —In the absence of evidence 
as to the extent of debts and also of property, it 
cannot be concluded that a transaction is frau¬ 
dulent.) 

1919 Cal 984 (2) (985) [AIR V 6] (DB). 

1911 Pun LR No. 62 p. 2G3 (270) (DB). (But a 
settlement made in favour of mother c-f a very 
small portion when the son was not at the time 
seriously embarrassed cannot be said to be 
fraudulent.) 

(1896) 1896 All W N 123 (123) (DB\ 

(1872) 41 L J Ch 539 (541) : 14 Ecj 106, Mackay 
v. Douglas. 

(1871) 40 L J Ch 480 (4S3) : 12 Eq 158, Crossley 
y. Rlworthy. (Voluntary settlement by person 
involved in heavy speculations.) 

(1867) 7 Suth W R 513 (513) (DB'. 

(}8G7) 15 W R (Eng) 919 (920) : 4 Eq 390, Smith 
v. Cherrill. 

1(1864) 3 De G J & Sm 293 (302) : 46 E R 649 
(653), Spirrett v. \Yillows. (The fact that the 
settlor retains money enough to pay debts but 

does not actually pay them does not make any 
difference.) 

(1861) 70 ER 807 (811) : 1 J & H 410 (422', 
Acraman v. Corbett. (Marriage settlement when 
husband was heavily in debt and pressed by 
creditors Held, there was intention to defeat 
or delay creditors.) 

(1857) 26 L J Ch 179 (180) : 3 K & J 90, Holmes 
v. Penny. 

(1856) 25 L J Ch 338 (339) : 3 Drew 419, Jenkyn 
v. Vaughan. 

(1855) 25 L J Ch 612 (614) : 6 De G M & G 95, 
French v. French. (Transfer by trader in insol¬ 
vent circumstances ) 

(1841) 174 E R 426 (429): Car & M 97, Jackson v. 
Rowley. 

(1840) 9 LJCh 241 (243) : 50 R R 193, Town¬ 
send v. Westeott. 

(1822) 37 E R 958 (960) : Jac 552, Richardson v. 
Smallwood. 

[See also 1937 Rang 27 (28) [AIR V 24] : 14 
Rang 748 (DB). (Insolvent heavily indebted 
and pressed by his creditors transferring sub¬ 
stantial part of his property to his relative — 
False circulation by him of his inability to 
pay to creditors—Transfer is fraudulent and 
must be set aside.) 

(1856) 52 E R 1078 (1080) : 22 Bcav 184 (I 89 ), 
Dening v. Ware. (Voluntary settlement—Re¬ 
maining assets not sufficient to pay debts — 
Held, on facts, there could be no inference 
that the settlement was made with intent to 
defeat or delay creditors.)] 

38. 1965 Ker 288 (291) [AIR V 52 C 104]: 1965 
Kcr L J 111 : 1965 Ker L T 341 : (1965' 1 Ker 


L R 505. (Gift of large portion of property to 
sens—Donor retaining only a portion absolutely 
inadequate to satisfy a final decree which is 
about to be passed in a pending suit-Finding 
of intent to delay or defeat creditors is justi¬ 
fied in law\) 

1911 Pun L R No. 62 p. 263 (270) (DB). 

.1877) 9S E R 1318 (1321', Doe d Watson v. 
Routledge. 

[See also (’56) (1956) 2 All E R 537 (544). 
v Debtor on brink of bankruptcy making pay¬ 
ment to one of his creditors voluntarily—Ob¬ 
ject of debtor to give an advantage to a friend 
of his and to some extent to himself—Held it 
was fraudulent and void against trustee in 
bankruptcy.) 

(’55) 1955-2 Mad L Jour 3S0 (381). (Insolvency 
case — Amount due to scheduled creditors 


Rs. 3S000 — Assets available for unsecured 
creditors only about Rs. 400—Insolvent pay¬ 
ing to one creditor an amount — Coupled with 
other facts in the case, it was held that the 
payment was fraudulent.)] 

39 .1958 Mad 580 (583) [AIR V 45 C 203]. 

1950 Bom 247 (249) [AIR V 37 C 66] (DB). (Debt 
incurred by father for purpose binding on sons 
—Suit by creditor — Partition of joint family 


property cannot be regarded as fraudulent 
merely because it took place during the pen¬ 
dency of creditor’s suit.) 

1950 Posh 11 (13) [AIR V37C3]. (Donor in¬ 
debted at the time of making gift—Mere indeb¬ 
tedness not sufficient to prove fraudulent inten¬ 
tion—Person challenging must bring some more 
material on record to prove guilty intention of 
donor.) 


1938 Lah 136 (137) [AIR V 25]. (It must bo 
proved that at the time of transfer motive for 
the transaction was to defeat or delay the cre¬ 
ditors.) 


(’99) 1899 Pun Re No. 38, p. 186 (189). 

(’92-96) 2 Upp Bur Rul 315 (317). 

[Sceals) 1941 Lah 228 (232) [AIR V 28] : 43 
P L R 128 (DB). (Property under mortgage 
redeemed by obtaining money from another 
and niortgaging it to him— No other creditor 
in existence at the time of transaction—Mort¬ 
gage cannot be regarded as one intended to 
afford protection to the mortgagor or to delay 
or defeat creditors.) 

(’12) 15 Ind Cas 509 (511) (Oudh). (Transfer 
made to defeat an anticipated attachment — 
Fact by itself is not sufficient to show frau¬ 
dulent intent.)] 

39a. 1963 SC 1150 (1156) TAIR V 50 C 174] : 

(1964) 1 SCJ 168 : (1964) 1 MLJ (SC) 49 : 

(1964) 1 An W R (SC) 49 : 1963 Suop 2 S C R 

55. 
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creditors , the transaction cannot be said to be with intent to defeat or delay the 
creditors.(40) In the undermentioned case(41) it was held that even a presumption 
of fraudulent intent cannot be made from the indebtedness of the transferor. It is 
submitted that this view is not correct. If it is a relevant piece of evidence tending 
to show a fraudulent intent, it is not clear why a ■presumption however weak it may 
be, cannot be made against the transferor. 

Transfer of all the properties of the transferor. 

A transfer by a person, indebted at the time, of all his properties is evidence 
of an intention to defeat or delay his creditorSi(42) though under particular circum. 


40. 1963 S C 1150 (1156) [A I B V 50 C 174] : 
1963 Supp 2 S C R 55. 

1966 Assam 36 (34) [AIR V 53 C 3] : ILR (1965) 
17 Assam 291. 

1965 Mad 3.45 (397) [AIR V 52 C 135]: ILR(1965) 
2 Mad 250 (DB). 

1952 Nag 106 (110) [AIR V 39] : ILR (1953) Nag 
684. 

1934 Rang 308 (309) [AIR V 21]. 
t 1928 All 476 (479) [A I R V 15] (DB). (Mort¬ 
gaged property was sufficient to satisfy mort¬ 
gage debt — Mortgagor gifted non-mortgaged 
property — Gift cannot be said to be with a 
view to defeat mortgagee.) 

1923 Nag 334 (335, 336) [AIR V 10]. 

1919 Pat 236 (237) [AIR V 6] iDB). 

1918 Cal 82 (87) [AIR V 5] (DB). 

1914 Lab 108(110) [AIR V l]. 
t (’04) 17 C P L R 24 (29). 

(’96) 1896 All \V N 123 (123) (DB). 

(’89) 13 Bom 297 (300, 301) (DB). 

*(’80) 2 All 891 (895) (DB). (Fact that property 
reserved to the debtor for payment to the cre¬ 
ditors is not within the jurisdiction in which 
the creditors reside is too insignificant to 
stamp the transfer with fraud.) 

(’69) 1 Suth W R 21 (21) (DB). 

[Sec also 1965 Ker 288 (291) [AIR V 52 C 104]. 
(Gift of large portion of property when a final 
decree against donor is imminent in a pending 
suit — Property left with donor inadequate to 
satisfy decree — Finding of interest to defeat 
or delav creditor is justified.) 

1936 Lah 593 (593) [AIR V 23]. (Gift of 
small portion by insolvent more than two 
years before adjudication — Property at date 
of gift considerable — Gift held was not 
fraudulent with object of defeating creditors.)] 

41. (’37) 171 Ind Cas 735 (735) (Lah). 

42. ILR (1966) 1 Mad 114 (119). 

1961 Punj 361 (363) [AIR V 48 C 105] i DB). 

1960 Mad 536 (537) [A I R V 47 C 178]. (Con¬ 
veyance of all properties to wife under ante- 
marriage settlement is fraudulent.) 

1958 Mad 580 (583) [AIR V 45 C 203]. 

1956 Andhra 225 (226) [AIR V 43 C 63l (DB\ 
1955 N U C (Mad) 2169 [AIR V 42]. 

(’49) 1 Pepsu L R 198 (204) (DB). 

(1940) 42 Punj L R 3 (6, 7) (DB). (Person in 
embarrassed circumstances transferring all pro¬ 
perties excepting those that are immune from 
attachment and sale.) 

f 1937 Lah S47 (848) [A I R V 24]. (Gift by 


debtor of his entire attachable and saleable 
property.) 

1929 All 872 (873) [AIR V 16] (DB). (Transfer of 
all the property in favour of a relation after 
the creditor had obtained a decree — Transfer 
for half market-value — Intention to defeat the 
creditor presumed.) 

1928 Rang 1 (3) [AIR V 15l : 5 Rang 5S8 (DB). 
(1899) 68 L J Q B 287 (293) : (1899) 1 QB 612, 
In re Mirth. 

(’79) 1879 Pun Re No. 86, p. 232 (233). 

(1869) 17 W R (Eng) 601 (602) : 7 Eq 347, Reese 
River Silver Mining Co v. Atwell. 

(1864) 1 Suth W R 41 (41) (DB). 

(1856) 52 E R 957 (958, 959) : 21 Beav 511 (515, 
516). Bott v. Smith. (Transfer in favour of 
son for inadequate consideration.) 

[Sec also 1960 Mad 536 (537) (AIR V 47 C 178]. 
(Marriage settlement transferring all property 
of indebted settlor — Grantee charged with 
notice of fraud.) 

1956 Punj 46 (48) [A I R V 43 C 22]. (Partition 
between husband and wife — Husband heavily 
indebted — All tangible property given to wife 
and husband retaining only property of 
flimsy character—Fraudulent intent inferred.) 

1951 All 443 (447, 448) [A I R V 38 C 93] (DB). 
(Transfer by mortgagor of his other jroperty 
when mortgaged property is not sufficient to 
satisfy mortgage debt can indicate an inten¬ 
tion to delav or defeat creditors.) 

•> ’ 

1948 Nag 110 (115) [A I R V 35 C 40] : I L R 
(1947) Nag 510 (DB). (Partition by co¬ 
parceners when family was heavily in debts 
—No provision for payment of debts — Not¬ 
withstanding such deed parties acting as mem¬ 
bers of joint family—Deed held fraudulent.) 

1947 Mad 203 (204) [A I R V 34 C 104]. (Parti¬ 
tion between father and sons — No property 
allotted to father who was indebted heavily 
—Sons undertaking to pay father’s debts 
Partition must be held to be fraudulent as 
creditors not being parties to it cannot enforce 

it against sons.) „ T _ _ 

1946 Sind 137 (140) [A I R ^ 33 C 42j .ILR 
(1946) Kar 14. (Joint Hindu family—Father 
A and son B partitioning joint family pro¬ 
perty — Subsequently, B who was heavily in 
debts selling his as well as his son C’s share 
in part of property to A without legal neces¬ 
sity — A then devising property absolutely to 
C—Transfer by B held fraudulent.) 
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stances the transfer may not, even in such a case, be fraudulent. Thus, where a person 

indebted at the time, transferred all his properties in favour of the children of the 

first wife at the time of his second marriage and in consideration of being permitted 

to do so by the relations of the first wife, it was held that the transfer was not 
fraudulent.(43) 

Relationship of parties. 

The mere fact that the transferor and the transferee are relations does not 
necessarily show an intention on the part of the transferor to defeat or delay the 
creditors(44) or bad faith on the part of the transferee^) though the fact may be 
material as evidence of bad faith.(46) Where a person sold the property to a member 
of the same community to which he belonged and well known to him at a time when 
the vendor was under pressure for payment from his creditors, it was held by the 
Supreme Court that the vendor might have chosen such a vendee in order to keep the 
transaction secret from the creditors.(46a) 

Consideration, a barred debt. 


The fact that the consideration for the transfer is a barred debt may be some 
evidence of a fraudulent intent but not strong evidence.(47) 


1943 All 2 (5) [A I R V 30] (DB). (Where after 
executing a promissory note for a large sum 
the executant executes a wakf covering the 

major portion of his estate, it was held that 

these facts were sufficient to show that the 
intention of the executant of the wakf was to 
defeat or delay creditors.) 

(T2) 14 Ind Cas 40 (44) (DB) (Lali). (Fictitious 
transaction made in fraud of creditors.)] 

43. 1917 Mad 484 (484) [AIR V 4] (DB). 

44. 1958 Mad 580 (582) [AIR V 45 C 203]. 

1939 Lah 438 (439) [AIR V 26] (DB). (Transfer 

made to settle debt created by money advanced 
previously by transferee — Transfer cannot be 
said to be fraudulent merely because transferee 
is related to transferor.) 

1938 Sind 215 (217) [AIR V 25] : ILR (1939) 
Kar 136 (DB). 

1930 Rang 27 (29) [AIR V 17] : 7 Rang 477 
(DB). (The fact that a debtor transfers at the 
time when he is heavily indebted, the whole of 
his property to his sister is not by itself a 
sufficient reason for avoiding the transfer if in 
fact the transfer ia made bona fide and for 
valuable consideration.) 

1925 Rang 227 (228) [AIR V 12] : 3 Rang 71. 

+1914 Low Bur,180 (182) [AIR V 1]. (But it is a 
suspicious circumstance.) 

(1818) 56 E R 386 (391, 392) : 17 R R 226, 

Copis v. Middleton. (Fraud cannot be imputed 

merely because a man has sold property to his 
nephew.) 

+(’11) 9 Ind Cas 1013 (1019) (Lah). 

[See also 1935 Pesh 168 (170) [AIR V 22]. 
(A mere transfer of property in favour of a 
relation would not per se amount to an in¬ 
tention to defeat or delay creditors even if it 
ailects a substantial portion of the debtor’s 
estate in the absence of proof that the debtor 
owes a large sum of money and that he is 
financially embarrassed and is therefore likely 


to take the property out of the reach of Iib 
creditors.)] 

45. 1950 Kutch 57 (58) [AIR V 37 C 45l. 

[See 1914 Lah 108 (110) [AIR V l] (DBkj 

46. 1961 Punj 361(363) [AIR V 48 C 105] (DB). 
1958 Mad 580 (582) [AIR V 45 C 203]. 

1955 NUC (Mad) 3169 [AIR V 42]. 

1950 Kutch 57 (58) [AIR V 37 C 45]. (Transfer 
made to daughter — Facts of case showing the 
transfer to be without need—Transfer made in 
anticipation of decree in pending suit against 
transferor—Relationship of transferee to trans¬ 
feror becomes significant.) 

(’49) 1 Pepsu L R 198 (204) (DB). (Transfer by 
way of gift of entire property to close relations 
during pendency of creditor’s suit — Fraud i 3 
apparent.) 

1928 P C 139 (143) [AIR V 15] *. 51 Mad 349. 

1924 Mad 779 (780) [AIR V 11] (DB). 

(1868) 10 Suth W R 445 (445] (DB). 

21 Ind Cas 333 (334) (Burma). 

[See also (’55) 1955-2 Mad L Jour 380 (381): 
AIR 1955 NUC 5365. (Insolvency — Relation¬ 
ship of debtor with preferred creditor however 
distant it may be is not without significance 
when deciding whether the impugned payment 
amounted to fraudulent preference — Fact of 
absence of any compelling reason would stamp 
the payment as fraudulent.)] 

46a. 1963 S C 1150 (1155) [AIR V 50 C 174] • 
1963 Supp 2 S C R 55. 

47. 1937 Raug 471 (471) [AIR V 24]. (Obiter.) 
1930 Sind 284 (286) [AIR V 17] (DB). 

(’07) 17 Mad L Jour 11 (14) (DB). 

[See also U825) 25 L J Ch 232 (234) : 5 Do 
G M & G 547, Goldsmith v. Russell. (Settle¬ 
ment in favour of wife and children expressed 
for consideration — Consideration found illu¬ 
sory and the transaction not bona fide—Held, 
it was void against creditors of the settlor 
under 13 Eliz. Ch. 5.)] 
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Value of property transferred. 

In considering whether a deed was executed with a fraudulent intent, it is 
material to consider the relative value of the property sold to the amount of the 
creditors’ demands at the time.(48) 

Possession with transferor. 

Where the property transferred continues in the possession of the transferor 
after the date of the transfer, the value of the inference to be drawn therefrom will 
vary according to the nature of the property and the deed,(49) and other circumstances 
of the case. In the case of movables such continuance was, in England, held to be a 
badge of fraud, where it was inconsistent with the transfer,(50) but not where it was 
onsistent with it.(51) In the undermentioned cases(52) such continuance of posses, 
sion was, in the particular circumstances of the case, held not to raise any presump¬ 
tion of fraud. 


(B) Transfer for consideration without reserving benefit to debtor. 

Where a transfer is for consideration and there is no intent to reserve any 
benefit to the debtor, then the transfer cannot be attacked as fraudulent under this 
section. It is good against the creditors even though the transferor intended thereby 
to defeat an impending execution.(53) The reason is that the fraud contemplated by 
the section is an intent to defeat the creditors generally and not a particular creditor. 


48. (1805) 102 E R 1283 (1295) : 6 East 257, 
Dewey v. Boynton. 

49. 1958 Mad 5S0 (581) [AIR V 45 C 203]. 
(Subsequent to sale possession remaining with 
vendor—Conveyance held to be fraudulent.) 

+(1900) 13 C P L R 180 (185b 
[See, also 1958 Pat 434 (436) [AIR V 45 C 139] : 
37 Pat 658 (DB). (Question of benami — 
Motive for transaction, relationship of parties, 
payment of consideration, custody of docu¬ 
ment and possession over property arc main 
tests.) 

1952 Nag 106 (111) [AIR V 39] : ILR (1953) 
Nag 684. (Transfer for dower — Property con¬ 
tinued to be managed by husband as agent or 
manager of wife who was pardanashin lady of 
a high family — Transfer is not a sham or 
fraudulent transaction.) 

1954 Nag 129 (1341 [AIR V 41 C 51] : ILR 
(1953) Nag 937 (DB). (Transfer by sale in 
favour of father-in-law—Property worth much 
more than price stated — Consideration being 
payment of mortgage-debt which had not be¬ 
come due—No legal necessity for alienation — 
Subsequent payments towards mortgage made 
by transferors who continued in possession — 
Story of lease not believed—Held, that prima 
facie case cf intention to defeat and defraud 
creditors was made out—Transfer held not in 
good faith or for consideration.) 

1962 Pat 160 (165) [AIR V 49 C 37] (DB). 
(Benami transaction—Tests usually taken into 
consideration arc custody of title deeds, pos¬ 
session of property, motive and relationship.) 
1960 MPL Jour J029 (1030) (DB). (No evi¬ 
dence on record to show payment of consi¬ 
deration — Vendor admittedly continuing to 
be in possession of property — Held sale was 
ham.)] 


50. (1S32) 110 E R 180 (183) : 3 B & Ad 498, 
Martindale v. Booth. 

(ISIS) 106 E R 316 (317): 2 B & Aid 134, 
Robinson v. M’Donnell. 

(1 SI7) 129 E R 609 (611) : 8 Taunt 838, Jezeph 
v. Digram. 

(1813) 128 E R 669 (671) : 5 Taunt 212, Read 
v. Blades. 

(1795) 170 E R 329 (330) : 1 Esq 205, Paget v. 
Perehard. 

(1808) 170 E R 976 (976) : 1 Camp 333, Werdall 
v. Smith. 

(1788) 100 E R 315 (326) : 1 R R 548, Edwards 
v. Ilarben. 

(1788) 100 E R 319 (320) : 2 T R 594n, Bamford 
v. Baron. 

(1601) 76 ER 809 (812, 813, 814) : 1 SLC 
(10th Ed.) 1 (3), Twyne’s Case. 

51. (1832) 110 E R 180 (1S3) : 3 B & Ad 498, 
Martindale v. Booth. 

52. (1817) 129 E R 609 (611): 8 Taunt 838, 
Jezeph v. Ingram 

(1813) 105 E R 94 (95) : 1 M & S 251, Leonard 
v Baker 

(1813) 128 E R 555 (556): 4 Taunt, 823, Watkins 
v. Birch. 

53. 1934 Mad 587 (592) [AIR V 21]. 

+ 1030 Mad 655 (667, 668) [AIR V 17]. 

[See 1944 Mad 381 (383) [AIR V 81].: ILR 
(1945) Mad 138 (DB). (Where a partition be¬ 
tween father and sons is fair and in accord¬ 
ance with the proper shares of the parties it, 
is not liable to be impeached under S. 53, 
although it was entered into with a view to 
prevent attachment of the sons shares in exe¬ 
cution of decrees obtained against the father 
after the partition and was in that sense mala 

fide.)] 
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7. Benami transactions not necessarily fraudulent.— Benami transactions 
ere very familiar in Indian practice.(l) They are not necessarily fraudulent. A 
plea that a transfer is benami is not equivalent to a plea that the transfer is fraudu- 
lent.(2) See also the undermentioned cases.(8) (See also Note 5). 


8. Transfer is valid until avoided. — A fraudulent transfer within this 
section is not ip>o facto void, but is merely voidable at the option of the creditors or 
the subsequent transferee as the case may be. Until so avoided, the transaction is 
valid.(l) As between the parties to the transfer themselves, the transfer cannot be 
■avoided by either of them.(2) It will be valid as between them even if it has been 
avoided as against creditors or a subsequent transferee.(8) As between them the 
transfer stands subject only to the right of the creditors to enforce their claim just as 
if the transfer had not been made.(4) As has been observed in Story’s ‘Equity 


Section 53 - Note 7 

1. 1060 SC 213 (219) [AIR V 47 C 38l : (1960) 
1 S C R 861 : 39 Pat 186. 

1921 P C 56 (57) [AIR V 8] : 48 Cal 260 : 47 Ind 
App 275. 

*1918 P C 137 (139) [AIR V 5l. 

*(’87) 15 Cal 20 (23): 14 Ind App 127 (PC'. 

1958 Ker L T 902 (904). (System is prevalent 
both amongst Hindus and Mahomedans.) 

1927 Ca, 140 (144) [AIR V 14] (DB) 

1924 Cal 467 (470) [AIR V 11] (DB). 

1923 Cal 228 (230) [AIR V 10] (DB). 

(’77) 1 All 403 (410) (DB). (Ismfarzi transac¬ 
tions.) 

(’71) 7 Bong L R 720 (727) (DB). 

(’67)7 Suth \Y R 138 (140) (DB). (Benami 
transaction is a custom of the country.) 

2. 1949 Cal 204 (206) [AIR V 36 C 52] (Real 
intention of parties should bo examined to de¬ 
clare a benami document as fraudulent.) 

*1916 P C 238 (240) [AIR V 3] : 44 Cal 662 : 44 
Ind App 72. 

(’66)6 Suth W R 283 (285) (DID. (Taking a 
lease benami, unaccompanied by any other 
circumstances of suspicion, does* not in itself 
constitute fraud.) 

3. 1960 Punj 417 (418) [AIR V 47 C 149] (DID. 
(Benami transfer per se may not come within 
the mischief of the section. To hold that it 
does come within its scope the facts and cir¬ 
cumstances of the transfer have to be taken into 
account.) 

1958 Mad 580 (582) [AIR V 45 C 203]. (Benami 
transfer — Motive for transaction the defeat of 
impending execution— Not a fraudulent transfer 
within the meaning of S. 53.) 

1955 N U C 3926 [A I R V 42]. (Benami 
transactions are not per se illegal transactions.) 

Section 53 — Note 8 

1. 1946 PC 177 (177' [AIR V 33 C 51] : ILR 
(1945) Kar(PC) 161. (Wakf name.' 

1962 Madh Pra 363(364) [AIR V 49 C 103‘(DB'. 
1960 M P L Jour 1029 (1030) (DB). 

1955 Pat 270 (275) [A I R V 42 C 661 : 34 Pat 
133 iDB). 

1952 All 83 (94) [AIR V 39] (DB'. 

1944 Nag 133 (134) [AIR V 31J : ILR (1944) Nag 
125. (Until avoided the transferee has title.) 


*1943 Nag 129 (131, 135, 136) [AIK V 30] : ILR 
(1943) Nag 42 (DB). 

1936 Nag 207 (208, 209) [AIR V 23] : ILR (1936) 
Nag 183. 

1935 All 771 (773) [AIR V 22]. 

1933 Cal 812 (813) I AIR V 20'. 

1930 All 438 1439' AIR V 171 

1926 All 470 (471) FAIR V 13 : 48 All 414 (DB). 
1918 Mad 225 (227) [AIR V 5' (DB). 

(’12) 17 Ind Cas 342 (343) (Mad). 

[See a 1 so 1963 Mad 450 (452) [AIR V 50 C 1521. 
(Mortgage to which presumption under S. 6, 
Madras Indebted Agriculturists (Temporary 
Relief ) Act, i.e., presumption that it had been 
made with intent to delay or defeat creditors 
applies—Mortgage will be valid UDtil avoided 
under this section.)] 

2. 1946 PC 177 (177) [AIR V 33 C 51] : ILR 
(1945) Kar (PC' 1 161. (Wakfnama cannot be re¬ 
voked by settlor.* 

1960 M P L Jour 1029 (1030) (DB). 

1952 Trav-Co 105 1 110) [AIR V 39] (DB). (Bar 
extends also to persons claiming the properties 
through the parties and to those under such 
persons.) 

1951 All 443 (448) [AIR V 38 C 93' (DB). 

*1943 Nag 129 (131, 132, 135) [AIR V 30] : ILR 

(1943) Nag 42 (DB). (It cannot be set aside by 
the immediate parties to the transfer or their 
successors.) 

1936 Nag 207 (209) [AIR V 23] : ILR (1936) Nag 
183. 

(’87) 1 C P L R 165 (168). 

3. 1963 Mys 257 (260) [AIR V 50 C 62]. (Avoid¬ 
ing transfer lias merely the effect of wiping out 
the fraud without affecting validity of the 
transaction.' 

1961 Punj 423 (424) [AIR V 48 C 124] • ILR 
(I960) 2 Punj 551. 

1954 Mad 173 (174) FAIR V 41 C 681. 

1954 Nag 129 (134) [AIR V 41 C 51J : ILR (1953) 
Nag 937 (DB). 7 

1952 Vind Pra 69 (72) U\IR V 39' 

1936 Nag 207 (209) [AIR V 23] : ILR (1930) Na- 
183. 

1921 Lah 333 (335) [AIR V 8l (DB) 


4. 1961 Punj 423 (424) [AIR V 48 C 1241 : ILR 
(1960)2 Punj 551. 

(’57) 1957 M P L Jour 107 (108;. 
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Jurisprudence'(5): 


Although voluntary conveyances are or may be void as to existing creditors, they are 
perfect and effectual as between the parties, and cannot be set aside by the grantor, if he should 
become dissatisfied with the transaction. It is his own folly to have made such a conveyance* 
They are not only valid as to the grantor, but also as to his heirs and all other persons claim¬ 
ing undei him in privity of estate with notice of the fraud. A conveyance of this sort (it has 
been said with great truth and force) is void only as against creditors, and then only to the 
extent in which it may be necessary to deal with the conveyed estate for their satisfaction. 
To this extent and to this only, it is treated as if it had not been made. To every other purpose 
it is good; satisfy the creditor and the conveyance stands.” 

It has been held in the undermentioned case(6) that where a transfer is set 
aside at the instance of a creditor under this section, the case is governed by S. 65 of 
the Contract Act and that the transferor is bound to restore to the transferee the price 
he had received. It is not clear how, if, as conceded in the judgment itself, the 
transfer is valid as between the transferor and the transferee, S. 65 of the Contract 
Act, which applies to a contract which is void as between the parties can have any 
application. 


Where a creditor or the subsequent transferee once affirms the transfer, he 
cannot afterwards avoid it.(7) Thus, where a creditor sued both the transferor and 
the transferee for recovery of his debt, but claimed merely a money decree against 
them, it was held that he impliedly affirmed the transfer and could not raise the 
question of avoidance of the transfer, in the appellate Court.(8) 


9. Who can avoid a fraudulent transfer.— Ordinarily a transfer cannot 
be avoided or questioned by a third party when the transferor admits it. It is, how¬ 
ever. otherwise, where such transfer is intended to defraud the third party.(1) In such 
a case the third party has a right to question it. This is the principle enacted in this 
section. 

Under the statute 13 Eliz., Chap. 5 not only creditors but all others who 
were hindered or delayed by the transfer could avoid the transfer.(la) The old S. 58, 
also provided that a transfer intended to defraud, 

(a) a prior transferee, 

(b) a subsequent transferee, 

(c) the creditors of the transferor, 

(d) co-owners of the property transferred, or 

(e) other persons having an interest in the property transferred,(2) 

was voidable at the option of such persons. The reference to prior transferees, co- 
owners and other persons interested in the property has been omitted in the present 
section, as in the opinion of the Special Committee(3) it wa3 difficult to see how such 
persons could be defrauded by a transfer by the transferor. 


1954 Mad 173 (174) [AIR V 41 C 68]. 

1952 Vinci Pra 69 (72) [AIR V 39]. 

1939 Mad 894 (896) [AIR V 26] ; ILR (1940) 
Mad 73. 

[See also 1927 AH 53S (539) [AIR V 14] : 49 All 
640. (Collusive decree — Judgment-debtor can¬ 
not challenge validity of decree though it can 
be impeached by a creditor of his.)] 

5. Story, Equity Jurisprudence, Section 371. 

6 . 1936 Nag 268 (269) [AIR V 23] : ILR (1937) 
Nag 94. 


7. |1928 All 234 (235) [AIR V 15] (DB). 

8. 1934 All 948 (949, 950) [AIR V 21]. 

Section 53— Note 9 

1. 1964 Andh W R 79 (81). 

(’10) 7 Ind Cas 957 (958) (DB) (Bom). 

la. (1601) 76 E R 809 (816): 1 SmL Cl, 
Twyne’s case. 

2 1921 Mad 657 (658) [AIR V 8] (DB). 

3. See the Report of the Special Committee 
printed cn page So (101). 
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A fraudulent transfer can, under this section, be avoided only by the 
person afc whose instance the transfer has been declared in this section to be void¬ 
able^) namely the creditor who is defeated or delayed or the subsequent transferee as 
the case may be. If they have not questioned it, an objection on that ground cannot 
be taken by anybody else. 

It has been seen in Note 8 that the fact that a transfer is intended to defraud credi¬ 
tors or a subsequent transferee does not invalidate the transfer as between the parties 
to the deed and that such deed is valid and operative between them. It follows that 
a party to a transfer cannot claim to avoid the transfer on the ground that it was 
executed in fraud of third persons for, ex hypothesis such fraud does not invalidate 
the transfer as between the parties themselves.(4a) Thus, if A executes a transfer in 
favour of B in order to defraud the creditors of A, and B subsequently sues A for 
reliefs in accordance with the transfer, such as possession of the property transferred, A 
cannot validly set up the plea that the transfer was intended to defraud his creditors 
inasmuch as such a plea even if established, will not render the transfer invalid as 
between A and B.(5) On the same principle A cannot sue B for reliefs inconsistent 
with the validity of the transfer.!5a) 

The principles underlying the maxims in pari delicto potior est conditio 
defendentis (in equal fault, the condition of the defendant is more favourable), nemo 
alleyans suam turpitudinem aucliendus est (no one alleging his own baseness ought to 
be heard) and ex dolo malo non oritur actio (a right of action cannot arise out of 
fraud) do not apply to such cases(G) but are limited in their application to fraudulent 


4. 1946 P C 177 (177) [A I R V 33 C 51] : I L R 
(1945'' Kar (PC) 161. (Wakfnama — It remains 
valid and binding on the settlor and his heirs 
until it is so avoided.) 

1950 Trav-Co 60 (61) [A I R V 37 C 30] (FB\ 
• A, a co-sharer, transfers his share to his 

wife B who sues for partition thereof, other co¬ 
sharer defendants cannot raise the plea that the 
transfer was a sham transaction intended to 
defraud A’s creditors). 

1951 Trav-Co 237 (238) [A I R V 38 C 95] : I L R 
(1941) Trav-Co 294 and 788 (DB). 

1943 Nag 129 (132, 134) [AIR V 30] : ILR (19431 
Nag 42 (DB). 

1942 Mad 714 (715) [AIR V 29]. (Assignment by 
decree-holder to defraud creditors—Creditor of 
decree-holder can attach decree and claim that 
assignment is not binding on him—It may not 
be open to the assignor himself to object to the 
assignment.) 

1936 Nag 207 (208) [AIR V 23] : ILR (1936) Nag 
183. 

1928 Lnh 9 (16) [AIR V 15] (DB\ (Creditor.) 
1923 Nag 195 (196) [AIR V 10], (Creditor.) 

1915 Bom 89 (90) [AIR V 2] : 39 Bom 507 (DB). 
(Person acquiring title at court sale is not sub¬ 
sequent transferee or a person having interest.) 
[See also 1953 Trav-Co 321 (322) [AIR V 40 
0 119] : ILR (1953) Trav-Co 326 (DB). (Non- 
prized or unpaid prized subscribers although 
have no proprietary interest in or a charge 
upon the ‘Knri vaippu’ (assets of the Kuril 
would be entitled to avoid any transfer of such 
assets when it has been made in such a 
manner as to defeat or delay their claims.)] 


4a. 1952 Trav-Co 105 (110) [A I R V 391 (DB). 
(Persons claiming through the parties as well as 
those under such personsfare barred.) 

1951 All 443 (448) [AIR V 38 C 93] i DB). 

(T3) 17 Cal L Jour 209 (215). 

[See 1942 Mad 714 (715) [A I R V 29]. (Case of 

^ • an assignment of a 

decree is made by a decree-holder to defraud 
bis own creditors, it may not be open to him 
(decree-holder) to object to the assignment 
during his life-time. AIR 1927 Mad 903, Rel 
on.)] 

5. 1943 Nag 129 (135) [AIR V 30] : ILR (1943) 

Nag 42 (DB). 7 

1936 Nag 207 (209) [AIR V 23] : I L R (1936) Nag 
183. (The principle of :in pari delicto and ex 
dolo malo are not applicable to such cases ) 

1936 Nag 268 (269) [AIR V 23] : ILR (1937) Nag 

(’08) 31 Mad 206 (211) (DB). (Mortgagor cannot 

object that mortgage was to defeat and delay 
creditors.) 

(’71) 15 Suth W R 273 (274) (DB). 

(1866) 3 Mad H C R 231 (236) (DB). (Party 
cannot question his own transfer for considera¬ 
tion when creditors do not do so.) 

(1864) 1864 Suth W R 265 (265) (DB). 

5a. (1834) 172 E R 1210 (1210) : 6 Car & p 207 
Sims v. Tulls. ’ 

6 . 1943 Nag 129 (133) [A I R V 30] : ILR (1943) 
Nag 42 (DB). (Observations in 35 Cal 551 (PC) 
regarding fraud being carried out etc., apply 
only to unreal and fictitious transactions.) 

t 1936 Nag 207 (209) [AIR V 23] : ILR (1936). 
Nag 183. 
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transactions under which no valid interest has passed from one party to the other. 
Thus, they apply to fraudulent transactions when the fraud is of such a nature as to 
render the transaction void even as between the parties on grounds of public policy, 
and to cases of sham, nominal and collusive transfers not intended to 'pass any title 
from one party to the other, but brought about merely to defraud a third party. In 
other words, they^apply only when the giving effect to a transaction in accordance 
with its apparent tender, at the instance of a party thereto, would be to help him to 
take advantage of his own fraud and to which he was not otherwise entitled. The 
limits of the applicability of the said maxims to such cases may be briefly stated.— 

(l) 'Where'the fraud intended to be effected by the transaction has been 
carried out substantially, the general rule is that the Court will not allow any party 
to it to allege his own fraud in order to avoid his own deed.(7) Thus, if A transfers 
property to B nominally in order to defraud a third party, and the fraud is carried 
out, A will not be allowed to allege his own fraud and claim relief on the basis that 


the transfer is not operative.(8) This is 

7. 1935 All 529 (534) [AIR V 22] : 58 All 1 
(FB). 

1960 Andh Fra 222 (226) [AIR V 47 C 73] : 
ILR (1959) Andh Pra 951 (PB). 

1956 Andhra 225 (228) [A I R V 43 C 63l (DB). 
(Sole coparcener or all coparceners transferring 
property benami to save it frcm creditors — 
Device of benami adopted for several years — 
Transferor possessing no other property — It 
must be held that fraudulent purpose has been 
achieved and they should not be allowed to 
recover it especially when the property is in 
the hands of transferee from benamidar.) 

1953 Pat 199 (200, 201) [A I R V 40 C 68] : 31 
Pat 787. 

1952 Vind-Pra 69 (73) [AIR V 39 . 

1949 Cal 204 (2C6' [AIR V 36 C 52'. 

1930 Mad 298 (,300) [AIR V 17] (DB). 

1925 Oudh 120 (123) [A I R V 12] : 27 Oudh Cas 
175 (DB). 

1923 Cal 90 <92) [AIR V 10] (DBA 

1923 All 411 (412) [AIR V 10]. 

(’20) 2 Lah L Jour 439 (442 1 (DIP. 

1919 Nag 43 (44) [AIR V 6] : 16 Nag L R 129. 

1919 Pat 539 (540) [AIR V 6]. 

1916 Sind 22 (23, 26) [AIR V 3]: 9 Sir.d L R 108. 

(‘Carried out’ means substantially carried out.) 

1915 Mad 519 (526) [AIR V 2] .DB). 

(’13) 17 Cal L Jour 209 (215). 

f(’3l) 1931 Mad W N 470 (473). 

j(’06) 29 Mad 72 (74) (DB). (The rule that a per¬ 
son in pari delicto cannot recover is applicable 
not only where the unlawful agreement has been 
fully carried out but also where there has been 
part performance of a substantial character ) 

(’05-06) 3 Low Bur Rul 245 (247, 248). ^The pro¬ 
perty was purchased benami in the name of 
mother of plaintiff who sued to recover it back 
on the ground that he was the real purchaser 
and the deed was executed benami because of 
fear of his creditors.) 

*(’97) 20 Mad 326 (331) (DBA (20 Mad 323, 

approved.) 

(’73) 19 Suth W R 270 (271) (DBA 


the application of the maxim nemo allegans 

(’66) 6 Suth W R 287 (287) (DB). 

(1S65) 3 Suth W R 30 (30) (DB). (Heir of A held 
also bound bv A’s fraud.) 

(1865) 3 Suth WR 92 (92) (DB). (Heirs and 
representatives of fraudulent parties are equally 
bound.) 

(1865) 4 Suth WR 11 (12) (DB). (Representati¬ 
ves are bound.) 

[See alsn 1921 All 140 (141) [AIR V 8]. (Frau¬ 
dulent admission of payment by one creditor 
in order to defeat other creditors.) 

1919 Pat 447 (451) [A I li V 6] (DB). 
(Fraudulent transfer—Transferor however con¬ 
tinuing in possession for more than twelve years 
Party entitled to confirmation of possession— 
On subsequent dispossession he is entitled to 
recover possession.) 

1940 Pat 379 (380) [A I R V 27] (DB). 
(Person assigning his decree to another to avoid 
its attachment by his creditor cannot subse¬ 
quently ask Court to declare that assignment 
was benami.)] 

8 . *,’08) 35 Cal 551 (558, 559) : 35 Ind App 93 
(PC). 

1933 Oudh 6(8) [AIRY 20] (DB). (Purpose of fraud 
not carried out — Mere intention to defraud 
does not deprive true owner of right to recover 
his property.) 

1926 Cal S50 -,853' [AIR V 13] (DB). 
f 1924 Oudh 321 (323) [AIR V 11] (DB). 

1923 Cal 90 (91) [AIR V 10] (DB). 

1921 Low Bur 63 (66) [AIR V 8] : 11 Low Bur 
Rul 83 (DB'. 

1921 Low Bur 58 (59) [AIR V 8] : 11 Low Bur 
Rul 89 (DB). 

1919 Nag 43 (43' [AIR V 6] : 16 Nag L R 129. 
+1917 Mad 297 (299) [AIR V 4] «DB). 

1916 Sind 22 (24) [AIR Y 3]: 9 Sind L R 108. (It 
is sufficient if the illegal purpose has been car¬ 
ried into effect in a material part e. g., by delay¬ 
ing the creditors for a long time.) 

1*15 Oudh 160 (161) [A I R V 2] : 18 Oudh Cas 
131. (Parties to fraud cannot, whether as plain¬ 
tiffs or defendants, plead fraud.) 

t 1915 Lab 264 265) [AIR V 2]. 
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mam turpitudinem audiendus e.st. Some exceptions are recognized to this rule. One 
of these is that where a party to a fraudulent transaction seeks, as plaintiff, to enforce 
the transaction against the other party and thereby get an advantage to himself to 
which he is not really entitled, the defendant will be allowed to show his own 
turpitude in order to defeat the plain tiff .(9) The exception is allowed not for the sake 
of the wrongdoer but on the principle that the Court ought not to assist the plaintiff 
in reaping the benefit of his fraud. This is the application of the maxim in pari 
delicto potior est conditio defendentis. The contrary view taken in the undermentioned 
cases(lO), namely, that if the fraud is carried out a party cannot, even by way of 
defence, set up his own fraud in order to defeat the plaintiff, must be held to be no 
longer good law in view of the Supreme Court decision in Immani Appa Rao v. 
Ramalinga Murthif\0&) 

(2) Where the intended fraud is not carried out a party to the 
transaction may allege his own fraud whether as a plaintiff(11) or as a 


(’09) 5 Nag L R 146 (150). 

+C01) 28 Cal 370 (380) (DB). 

(’01)23 Cal 962 (966) (DB). 

(’01) 23 Cal 962u (966u) (DB). 

(1900) 27 Cal 231 (233) (DB). 

(’97) 20 Mad 333 (338) (DB). 

(’92) 1892 Pun Re No. 38 Page 119 (150). 

(’92) 1892 Bom P J 284 (DB). 

+(’87) 11 Bom 708 (713) (DB). 

(’67) 7 Suth W R 118 (118) (DB). 

(1865) 3 Suth W R 221 (222) (DB). (Suit by 
representative of transferor.) 

(’32) 135 Ind Cas 244 (245) (All). 

(’14) 22 Ind Cas 86 (88) (DB) (Cal). 

(’12) 17 Ind Cas 918 (918) (Low Bur). (Obiter.) 
(T2) 16 Ind Cas 811 (815) (DB) (Cal). 

[See also (’93) 7 C P L R 50 (52). (Defendant 
pleading his own fraud is a defence to suit for 
possession.) 

1936 All 401 (403) [AIR V 23]: 58 All S42 (DB). 
(Affirming the decision in A I R 1935 All 799. 
The fact that the party claiming advantage of 
fraud is original party’s representative makes 
no difference.)] 

[See however 1927 Rang 86 (87) [AIR V 14] : 4 
Rang 429 (DB). (Transfer with intention to 
defraud — Fraud eilected — Transferor conti¬ 
nuing in possession even after transfer — His 
possession will not be disturbed.) 

1936 Rang 405 (406) [AIR V 23]. (AIR 1927 Rang 
86, followed.)] 

9. 1962 S C 370 (376) [AIR V 49 C 58] : (1962) 3 
SCR 739. 

1963 Ker 79 (80) [AIR V 50 C 24] : ILR (1962) 2 
Ker 681. 

1932 Lah 503 (512) [AIR V 19]: 13 Lab 713 (FB). 
(Case law reviewed.) 

1943 Nag 129 (136) [AIR V 30] : ILR (1943) Nag 
42 (DB). (When a debtor executes a colourable 
sale deed, not intending to pass title, with the 
intention of defeating or delaying his creditors 
and the transferee shares the intention and the 
fraud on the creditors has been carried out, then 
as between the parties to the transaction, the 
estate must lie where it falls — Transferor can 
resist transferee’s suit for possession.) 


1943 Nag 113 (114) [AIR V 30". 

1941 Cal 233 (236) [AIR V 23' (DB). 

1927 Nag 365 (366) AIR V 14\ 

+3 923 Cal 90 (94) [AIR V 10‘ (DB). 

1923 All 504 (505, 507) [AIR V 10] : 45 All 396 
(DB). (A was allowed to plead joint fraud of A 
and B and B’s suit was dismissed.) 

1921 Low Bur 63 (G6) [AIR \ 8 ’. 11 Low Bur 
Rul S3 (DB). 

1916 Lah 130 (131) [AIR V 3' : 1916 Pun Re No. 
21 (DB). 

(’09' 5 Nag L R 146 (.149, 150'. 

^’09) 32 Mad 323 (325) i,DB). (20 Mad 326, 
Followed.) 

(’04) 8 Cal W N 620(621) (DB'. 

(.’97) 20 Mad 326 (329, 330) (DB). 

+(.’94) IS Bom 372 (374) (DB). 

(’28) 107 Ind Cas 110 (112) (Lah). (Case law dis¬ 
cussed.) 

(’12) 17 Ind Cas 918 (918) (Low Bur). 

[See also 1924 Mad 189 (191) [AIR V ll] (DB).] 

lO. 1937 Pat 453 (453, 454) TAIR V 24]. 

1934 Mad 252 (254) [AIR V 21]. 

1933 Mad 457 (459) [AIR V 20] : 56 Mad 646 
(DB). (AIR 1918 Mad 365, Foil. AIR 1932 Lah 
503 (FB), dissented from.) 

(’08) 31 Mad 485 (487, 488) (DB). 

(’07) 31 Bom 405 (411, 412) (DB). 

lOa 1962 S C 370 (376) [AIR V 49 C 581: 1962- 
3 S C R 739. (I L R 31 Bom 405 : 9 Bom L R 
542 & I L R 56 Mad 646 : AIR 1933 Mad 457 : 
145 Ind Cas 308 and ILR 59 Mad 289 : AIR 
1936 Mad 88 : 159 Ind Cas 729 and 32 Mad L J 
484 : AIR 1918 Mad 3«5 : 43 Ind Cas 352, Over¬ 
ruled; S. A. No. 1656 of 1947, D/- 16-11-1951 
(Mad', Reversed.) 

1 1. 1960 S C 213 (219' [AIR V 47 C 38] ; 1960 
1 S C R 861 ; 39 Pat 186. 

(’08) 35 Cal 551 (558, 559) ; 35 Ind App 98 (PC). 
1960 Andh Pra 222 (2261 r AIR V 47 C 73] : ILR 
(1959) Andh Pra 951 (DB). 

1956 Andhra 225,(227) [AIR V 43 C 63] (DB'. 
fDevicr of benami adopted to cheat the" credi¬ 
tors for a period of 35 years — No other pro¬ 
perties available excepting th se involved in the 


4. T. P. 50. 
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defendant^ 12) and the Court may grant relief in accordance with the true nature of the 
transaction. This principle is also found enacted in S. 84 of the Trusts Act, 1882. It 
has been held in the undermentioned case(lB) by the Madras High Court that the deed 
of transfer being voidable and not void in such cases, the transferor cannot recover the 
property transferred, without getting the sale deed set aside, on a mere declaration of 
his title. 

10. Creditor, 0 meaning of.—In order that A may be a creditor of B, it is 
necessary that B’s liability to A constitutes a “debt.” As to the meaning of the word 
“debt,” see Note 22 on S. 8. 

A who was an agent of B for purchasing supplies and who was remunerated by 
a commission on the price of supplies was given advances from time to time from 
which to purchase supplies. It was held by the Chief Court of Oudh that, in respect of 
the balance of the advance in the hands of A, B could not be said to be a creditor.(l) 

A ‘mortgagee’ from a person of his property is a creditor of that person within 
the meaning of this section.(2) 

A person entitled to 'pre-emption is not a creditor of the transferor of the 
property.(8) Nor is an auction purchaser of the property transferred, a creditor of 


transactions—Only reasonable inference is that 
the fraudulent purpose lias been achieved.) 

1953 Mad 5-15 (517) [AIR V 40 C *206]. (It is 
unnecessary to ccnsider whether the intended 
fraud was frustrated by his own penitence or by 
other causes.) 

1952 Vind Pra 69 (73) [AIR V 39]. 

19-19 Cal 204 (206) [AIR V 36 C 52]. 

1913 Nag 129 (136) [AIR V 30] : ILR (1943) 
Nag 42 (DB). (Alleged transferor can recover 
his property from the alleged transferee.) 

1929 Pat 127 (129) [AIR V 16] (DB). (Symes v. 
Hughes, (1870) 39 L J Ch 304, followed.) 

1926 Cal 850 (853) [AIR V 13] (DB). 

1924 Nag 200 (203) LAIR V 11 . . . 

1923 Cal 154 (155) [AIR V 10] (DB). (Distinction 
between fraud merely intended and fraudulent 
purpose actually accomplished is recognised 
in S. 84 of the Trusts Act.) 

1923 Cal 90 (90) [AIR V 10] (DB). 

1921 Low Bur 58 (59) [AIR V 8]: 11 Low Bur Rul 

89 (DB). 

1919 Pat 313 (316) [AIR V 6] (DB). 

1918 Mad 148 (149) [AIR V 5] (DB). (35 Cal 551 
(PC\ Followed.) 

•)1916 Cal 532 (537, 538) [AIR V 3] (DB). (The 
principle applies even if the party suffers a 
decree - to be passed against him in a fictitious 
and collusive suit which is only a part of the 
fraudulent scheme.) 

1915 Lah 264 (265) [AIR V 2]. 

1915 Cal 492 (494) [AIR V 2] (DB). 

1914 Low Bur Rul 135 (136) [AIR V l]. (The 
burden lay on plaintiff to prove that the in¬ 
tended fraud was not carried out.) 

(’13) 17 Cal L Jour 209 (215). 

(’08) 1908 Upp Bur Rul 3rd Qr., Benami .Trans¬ 
action 1 (3). 

f(’06) 33 Cal 967 (969) (DB). 

(’01) 28 Cal 370 (379) (DB). 

;’96) 23 Cal 460 (475, 476) (DB). (13 Suth-W R 
87, not followed.) 


(’87) 1 C P L R 165 (172, 173). 

(1870) 39 L J Ch 304 (306) : 9 Eq 475, Symes v. 
Hughes. 

(’12) 16 Ind Cas 811 (815) (DB) (Call 
[See also 1929 Bom 147 (151) [AIR V 16] : 53 
Bom 321 (DB). (Party perpetrating fraud can 
retract from it at any time.) 

(’08) 4 Nag L R 26 (27). (Burden is on the 
plaintiff to prove that the fraud never went 
beyond the stage of intention.''] 

12. *1936 Mad 717 (718) [AIR V 23] : 59 Mad 
998 (FB). (AIR 1918 Mad 365; AIR 1926 Mad 
1196, AIR 1924 Mad 604 and AIR 1917 Mad 297, 
Overruled.) 

1963 Ker 79 (80) [AIR V 50 C 24] : I L R (1962) 
2 Ker 681. 

1936 Mad 88 (89) [AIR V 23] : 59 Mad 289 (DB). 
(Overruled on another point in AIR 1962 S C 
370.) 

1935 Mad 947 (952) [AIR V 22]. 

|1934 Mad 252 (255) [AIR V 2l] (DB). 

1929 Mad 807 (810, 811) [AIR V 16]. 

1923 All 164 (165) [AIR V 10]. 

1915 Mad 1164 (1164) [AIR V 2] (DB). 

1914 Bom 283 (283, 284) [AIR V l] : 38 Bom 10 
(DB). (31 Bom 405, Distinguished.) 

1914 Mad 696 (697) [AIR V l] (DB). 

(’08) 31 Mad 97 (99) (DB). 

13. 1953 Mad 545 (548) [AIR V 40 C 206]. 

Section 53 — Note 10 

1. 1927 Oudh 162 (169) [AIR V 14] (DB). 

2. 1916 Mad 494 (494) [AIR V 3] (DB). (A 
simple mortgagee who has obtained decree for 
sale and whose right to personal decree is not 
barred is creditor of the mortgager.) 

(’97) 1897 Bom P J 46l (DB). 

[tfeg also 1951 All 443 (448) [AIR V 38 C 93] 

(DB).J 

3. 1925 -All 358 (359) [AIR V 12] : 47 All 424 
(DB). 
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the judgment-debtor.(4) But a creditor, who has, in execution of his decree, pur¬ 
chased the property transferred will be a creditor notwithstanding his purchase, and 
can sue to avoid the transfer under this section.(5) 

It has been held by the High Court of Madras in the undermentioned case(6) 
that the liability, under Hindu law, of a husband to pay for the maintenance of his 
wife, during the years he had deserted her is a “debt” and that the wife is, in that 
respect a “creditor” of the husband within the meaning of this section. But in the 
absence of desertion or separation, a w r ife cannot, according to the Chief Court of 
Oudh, be considered to be a “creditor” of the husband merely by reason of the fact 
that she is entitled to be maintained by the husband.(7) 

Dow'er due to a Mahomedan w 7 ife ranks as a debt.(8) 

10a. “Of the transferor. ”—It is only a creditor of the transferor that can 
avoid a transfer under this section. In Bibee Tokai Sherob v. Beglarf 1) A made a fraudu¬ 
lent transfer in favour of his mistress B for the purpose of defeating or delaying credi¬ 
tors. A left a will subsequently under w’hich he appointed G, his illegitimate son as his 
executor. X obtained a decree personally against G got his right, title and interest 
sold and then filed a suit against G and B for possession of the properties that w r ere 
in the possession of B, on the ground that the transfer by A to B was fraudulent. It 
was held by their Lordships of the Privy Council that the suit could not succeed, that 
G’s creditors might well dispute any fraudulent transfer which G might have made but 
that they could not dispute a transfer by A to B as fraudulent. 

Where X made a gift of joint family property to his daughters at a time when 
hi3 son Y was heavily indebted, it w'as held by the High Court of Madras that the 
creditors of Y could not avoid the transfer under S. 53, as no transfer had been made 
by Y, the debtor.(2) 

Where A purchases property in the name of B with a view to keep the pro¬ 
perty out of reach of his creditors, it cannot be said that A ‘transferred’ the property 
to B so as to enable the creditors of A to apply this section and attach the property.(3) 

Where A gifted certain property to B’s wife upon a request made by B that A 
should transfer the property to his wife instead of himself so as to protect it from his 
creditors, it w r as held that C a creditor of B who was a stranger to the transaction could 
not avoid the transaction and proceed against the property in execution of his decree.(4) 
It could not be said in such a case that C w T as a creditor of the transferor or that B had 
transferred the property to defeat or delay his creditors. 


11. Subsequent creditors. In Lngland it has been held that even a subsc - 
guent creditor can impeach a fraudulent transfer by the debtor.(l) The reason of 


4 . 1954 Mad 173 (175) [AIR V 41 C 68l. 

1951 Mys 103 (105) [AIR V 38 C 36j : I L R 
(1951) Mya 407 (DR). 

1915 Bom 89 (90) [AIR V 2] : 39 Bom 507 (DR). 
(Ho is also not a subsequent transferee or a 
person having an interest in the property 
within the meaning of S. 53.) 

5 . 1951 All 443 (448) [AIR V 38 C 93] (DB). 
(1939 Bom 508 [AIR V 26], Foil ) 

t 1939 Bom 508 (512) [AIR V 26]. 

6 . 1927 Mad 657 (658) [AIR V 14]. 

7 1932 Oudh 40 (42) [AIR V 19] : 7 Luck 411 
(DB). 

8 . 1926 Pat 104 (404) [AIR V 13] (DB). 


Section 53 — Note 10a 

1. (1857) 6 Moo Ind App 510 (524): 4 Suth W R 
P C 87 (PC). 

2 . 1936 Mad 825 (826) [AIR V 23]. 

3 . 1936 Bom 160 (161) [AIR V 23]: 60 Bom 226. 

4 . 1944 Nag 133 (134) [AIR V 31] : ILR (1944) 
Nag 125, 

Section 53 — Note 11 

1. (1911) 81 L J K B 334 (338) : 105 L T 897, 
degg v. Bromley. (Revised on another point in 
(1912) 81 L J K B 1081.) 
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the rule was stated by Sir Thomas Plumer, M. R., in Richardson v. Smallwood X 2) as 
follows : 

“Suppose a person indebted to execute a conveyance, sucb that if those who were creditors 
at the time complained, it would be void as against them: then, if they are paid oil and a new 
set of creditors stand in their places, does that make any difference? Does it not hinder and 
delay these creditors and is it not void as against them? If it be not so, it would be easy to 
evade tbe statute: the party may pay off those to whom he is then indebted by borrowing of 
others and he may then say to them, *1 did not make the settlement to defraud you, but to 
defraud the other persons who were my creditors’.” 

The general trend of opinion in thi3 country also is that not only an existing(B) 
but also a subsequent creditor(4) can impeach an alienation by the debtor. A contrary 
view has been, however, expressed in the undermentioned cases.(5) In Vaikuntarama 
v. AthimooIamX 6) Wallis, J., in expressing the latter view distinguished the English 
cases on the ground that the statute 13 Eliz., Chap. 5 used the words “creditors and 


others' ’ while this section used the word 

(1822) 37 E R 938 (960) : Jac 552, Richardson v. 
Smallwood. 

(1882) 51 L J Ch 521 (523) : 19 Ch D 588 (600, 
601), Ex parte Russell; In re Butterworth. 

(1872) 41 L J Ch 539 (542): L R 14 Eq 106 (122), 
Mackay v. Douglas. 

(1871) 40 L J Ch 480 (484): L R 12 Eq 158 (168), 
Crossley v. Elworty. 

(1870) 39 L J Ch 148 (151), Freeman v. Pope. 

(Affirmed in (1870) 5 Ch App 538.) 

(1860) 54 E R 689 (690) : 29 Beav 417, Barling v. 
Bishopp. 

(1856) 61 E R 963 (965) : 25 L J Ch 338, Jenkyn 
v. Vaughan. (Where there arc certain debts at 
the time of execution of the deed, and some of 
those debts still remain unpaid, a subsequent 
creditor can sue to set aside the deed.) 

(1856) 26 L J Ch 179 (182): 3 Kay & J 90, 
Holmes v. Penny. 

(1800) 31 E R 642 (643) : 5 Ves 384, Lush v. 
Wilikinson. 

(1743) 26 E R 758 (759) : 2 Atk 800, Taylor v. 
Jones. 

[See (1854) 139 ER 169 (172) : 14 C B 410, 
Graham v. Furber. (Quaere.)] 

[See also (1742) 26 E R 688 (690): 2 Atk 477, 
Amb 13, Stileman v. Ashdown ] 

[But see (1806) 33 E R 53 (60) : 12 Ves 136 
(156), Kidney v. Coussmakar. (A settlement is 
fraudulent only as against such creditors as 
were creditor.*? at the time.)] 

(1699) 24 E II 51 (51): 1 Eq Abr 149, Lewkner v. 

Freeman. 

(1843) 63 E R 76 (78) : 2 Y & C Ch Cas 172, Ede 
v. Knowles. (A deed can only be set aside as 
fraudulent against creditors at the instance of 
a person who was a creditor at the time though 
when it shall have been set aside, subsequent 
creditors may be let in.) 

2. (1822) 37 E II 958 (960) : Jac 552. 

3 . 1966 Mad 247 (252) [AIR V 53 C 75]. 

1954 Mad 173 (176) [AIR V 41 C 68]. 

•f- (’84) 10 Cal 616 (623, 624) : 11 Ind App 10 

(PC). 

(1864) 1 Sutli W R 319 (319) (FB). (Case before 
T. P. Act.) 


creditor” only. It is submitted that the 


4. ILR (1966) 1 Mad 114 (119b 

1966 Mad 247 (252) [AIR V 53 C 75]. 

1965 Mad 395 (397) [AIR V 52 C 135] : ILR 
(1965) 2 Mad 250 (DB). 

1955 Madh B 159.(160) [AIR V 42 C 49] : I L R 
(1955) Madh B 297 (DB). 

1954 Mad 173 (176) [AIR V 41 C 68]. 

1954 Trav-Co 404 (405) [AIR V 41 C 142] (DB). 

(’49) 1 Pepsu LR 198 (200) (DB). (Per Teja Singh 
C. J., in his judgment referring the ea<e to a 
Division Bench.) 

1948 Bom 265 (269) [AIR V 35 C 72]: ILR (1947) 
Bom 807 (DB). 

1947 All 383 (387) [AIR V 34 C 144] : ILR (1947) 
All 624 (DB). (But the word ‘creditor’ as used 
in Provincial Insolvency Act will not include 
a person who becomes creditor after date of 
transfer or other act of insolvency.) 

1946 Sind 137 (140) [AIR V 33 C 42]: ILR (1946) 
Kar 14. 

1934 Rang 302 (303) [AIR V 2l] : 12 Rang 666. 
(The term ‘creditor’ includes subsequent cre¬ 
ditor.) 

1931 Oudh 333 (338) [AIR V 18] : 7 Luck 131 
(DB). 

1931 Oudh 134 (135) [AIR V IS] : 6 Luck 397 
(DB). 

1930 Lah 217 (218) [AIR V 17]. 

1930 All 610 (611) [AIR V 17](DB\ 

1927 Lah 420 (421) [AIR V 14] : 8 Lab 544 (DB\ 
(PerTek Chand, J.) 

1927 Mad 657 (658) [AIR V 14]. 

1924 Mad 779 (780) [AIR V ll] (DB\ 

1921 All 298 (300) [AIR V 8] (DB\ (Per 
Stuart, J.) 

\ (’03) 5 Bom L R 255 (256, 257b 

(’03) 16 C P L R 164 (167, 168). 
f (’10) 33 Mad 205 (206) (DB) _ 

[See also 1914 Cal 503 (504, 505) AIK \ 1] 

(DB).] 

5. 1940 Oudh 200(201) [AIR V 27]: 15 Luck 503. 

1930 Nag 51 (53) FAIR V 17]. 

[See also 1927 Lah 420 (420) [AIR V 14, : 8 Lah 

544 ^DB). (Per Campbell, J.)] 

6 . 1914 Mad 641 (643) [AIR V l] : 38 Mad 1071 
(DB). 
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contrary view referred to above is not correct. The English decisions do not rest on the 
use of the words “and others” in the statute, but on general principles of justice which 
are equally applicable in this country. 


12. Creditor need not obtain judgment on his debt before being entitled 
to impeach fraudulent transfer.—In England it is not necessary that in order to 
maintain a suit to avoid fraudulent conveyance, the creditor should obtain a judgment 
on his debt, or a lien on the property.(1) The same view has been held in this country, 
and it is, therefore, not necessary to enable a creditor to impeach a fraudulent transfer 
under this section that he should have obtained a decree on his debt.(2) The contrary 
view expressed in the undermentioned cases(3) is opposed to the general trend of opinion 
and is not correct. 

13j At his option.”—The avoidance of a transfer under this section need not 
necessarily be by way of a suit instituted for the purpose. An open and unequivocal 
declaration of intention to avoid the transfer expressed by a creditor is suflicient in 
law- to enable him to treat it as void and take steps on that footing to enforce his rights 
as a creditor.(l) Thus, where I? took a subsequent transfer, in discharge of his own 
debt, from C of one item of certain properties which had been sold by C fraudulently 
in favour of .], it was held that B's conduct in taking the transfer with notice of the 
sale in fa\our of A constituted a declaration of intention to avoid the sale in favour 
of A. Lut in such a case it was further held, that the avoidance was only in respect 
of that item.(2) Where A who had obtained a decree against B, attached certain pro¬ 
perties as belonging to B and repudiated, in the attachment proceedings, the sale of 
such properties by 1> in favour of C , it was held that .1 had made an unequivocal 
declaration avoiding the transfer and that the auction.purchaser in execution of A’s 


Section 53 — Note 12 

1. (lSGO'i 17 W It (Eng) 601 (6021 : LR 7 Eq 
347 (351) : 20 L T 163, Reese River Silver 
Mining Co. v. Atwell. 


2. 1LR (1966) 1 Mad 114 (119), 

194S Bom 265 (269) [AIK V 35 C 72^ : ILK 
(1947) Bom 807 (DB). 

1 1927 Mad 657 (658) [AIR V 14]. (Claim for 
maintenance not merged in decree.) 

1926 Nag 494 (494) [AIR V 13 ’,. 

1923 Nag 334 (335) [AIR V 10j. 

1923 Bah 478 (479, 480) [AIR V 10' (DB). 

(’04) 17 C P LR 24 (28). 

(’03) 16 C P L R 164 (166). 

’02) 27 Bom 146 (149) (DB). (Absence of decree 
is net fatal.) 

[See also 1927 Nag 295 (296) [AIR V 141. (Lease, 
while the suit on mortgage was pending, set 
aside as fraudulent.)] 


3. 1918 Mad 225 (227) [AIR V 5] j DB). (Mere 
obtaining a judgment for the debt is not suffi¬ 
cient — Creditor must in addition attach the 
property to enable him to utilize this section.) 
(’82) 1882 Pun Re No. 10 page 36 (391. 

(’67) 2 Agra 111 (411). 

Section 53 — Note 13 

1 . 1956 Mad 682 (684) [AIR V 43 C 218]. 
1 hara 4 is merely intended to prescribe the 
form of the suit if the creditor chooses to 
institute one. It does not lay down the only 


way in which to plead fraud under the section.) 

1955 Pat 270 (276) :[AIR V 42 C 66] : 34 Pat 
133 (DB). (A creditor may manifest his inten¬ 
tion to avoid the transfer otherwise than by 
filing a suit, as, for instance, by attaching the 
property.) 

1954 Mad 173 (174) [AIR V 41 C 68]. (The 
right of the creditor does not depend on his 
ability to establish fraud in a Court of law 
though without it, the practical worth of that 
right will be nothing.) 

1953 Cal 251 (257) [AIR V 40 C 92] (DB). 

1951 Trav-Co 237 (238) [AIR V 38 C 95] : ILR 
(1951) Trav-Co 294 and 788 (DB). (Where a 
decree-holder attaches property which is the 
subject-matter of transfer, in execution of his 
decree, it constitutes an unequivocal repudia¬ 
tion of the transfer.) 

1944 Nag 44 (51) [AIR V 31] : ILR (1944) Nag 
342 (Fil). (For example, by an application 
under S. 4, Insolvency Act, (1920) 5 Nag L R 

146, Relied on. Note. See in this connection 
Note 29.) 

1920 Mad 748 (751) [AIR V 7]: 43 Mad 760 
iTB). (AIR 1918 Mad 421, Overruled.) 

1916 Sind 137 (140, 141) [AIR V 33 C 42] : ILR 

(1946) bar 14. (Question of fraudulent transfer 
can be raised in execution proceedings.) 

2. 1954 Mad 173 (175) [AIR V 41 C 6S\ 

1921 Mad 657 (659) [AIR V 8] (DB). J 
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decree obtained a good title to it as against C.( 3) The following decisions(4) taking the 

view that the transaction can be avoided only by a suit must be held to be no longer 

good law in view of the Supreme Court decision in AbdulShukoor Saheb v. Arji Pava 
Ixao.(o) ^ 


14. Plea in defence. The institution of a suit to avoid a transfer would be 

the most unequivocal way of avoiding a fraudulent transfer. But that is not the only 

mode of avoiding it. It may be made by way of defence in a suit brought to enforce 

the transfer! 1) Thus, in a suit under 0. 21, R. 63, Civil Procedure Code, by a defeated 

claimant on the basis of a transfer made to him by the debtor, the creditor who has 

attached the property in execution of his decree may plead in defence that the transfer 
was fraudulent under S. 53.(2) 

_Inthe undermentioned cases(3) where a claim to attached property was made 


3 is a 0)Bf at 270 (276) ^ AIK V 42 C 6G ' : 34 1>at 


19ol Trav-Co 237 (239) [AIR V 38 C 95] : ILR 
(l9ol) Trav-Co 294 and 788 (DBl 
1936 Mad 408 (410) [AIR V 23]. 

4. 1963 Mad 450 (452) [AIR V 50 C 152]. (Mort¬ 
gage executed in contravention of S. 6, Madras 
Indebted Agriculturists (Temporary Relief) Act 

Execution of decree obtained on mortgage — 
Plea that tlie mortgage in view of presumption 
arising under that section is one which was 
executed with intent to delay or defeat credi¬ 
tors cannot be raised in the execution proceed¬ 
ings.) 

1955 Mad 446 (447) [A I R V 42 C 120]. (Section 
will come into operation only when a suit is 
instituted to avoid the transfer and not when 
only an execution petition is filed.) 

1944 Nag 133 (134) [AIR V 31] : ILR (1944) Nag 
125. 

5 . 1963 SC 1150 (1160) [AIR V 50 C 174] : 
1963 Supp 2 SCR 55. 

Section 53 — Note 14 

1. 1963 S C 1150 (1160) [AIR V 50 C 174] : 1963 
Supp 2 SCR 55. (1918 Mad 225 [AIR V 5] being 
a contrary view must be held to be no longer 
good law.) 

U934 All 155 (159) [AIR V 2l] : 56 All 624 
(FB). (The amendment of the section does not 
alter the law in this respect.) 

1959 Andh Pra 280 (287) [AIR V 46 C 85] (DB). 
(AIR 1917 Mad 519 : 30 M L J 565; AIR 1918 
Mad 421 : 33 M L J 705 (FB), Held, overruled 
in AIR 1920 Mad 748 : 39 M L J 350 (FB).) 

1956 Mad 682 (684) [AIR V 43 C 218]. 

1954 Manipur 1 (3) [AIR V 41 C l]. 

1951 All 443 (445) [AIR V 38 C 93] (DB). 

1942 Mad 714 (715) [AIR V 29j. (Fraudulent 
assignment of decree — Creditors of assignor 
impeaching same as fraudulent by raising pica 
in defence.' 

1939 Sind 97 (98, 99) [AIR V 26l : ILR (1939) 
Kar 269 (DB). 

1927 Cal 836 (838) [AIR V 14] : 54 Cal 687 (DB). 
(Suit to enforce mortgage — Defence of fraudu¬ 
lent transfer assumed to be maintainable.) 

( 08) 35 Cal 1051 (1056, 1057) (DB). (Fraudulent 


transfer by way of mortgage - Suit on mortgage 
Defence of fraudulent transfer was assumed 
to be maintainable.) 

(1900) 5 Cal YY N 403 (404) (DB). (Assumed.) 
(’97) 24 Cal 825 (828) (DB). (Plea in defence 
assumed to be maintainable.) 

[See 1943 All 2 (5) [AIR V 30] (DB). (Appli¬ 
cation bj T debtor under S. 4, U. P. Encum¬ 
bered Estates Act—Creditors challenging wakf, 
executed before Chapter 1 of the Act came into 
force, as being executed with object of delay¬ 
ing and defeating creditors — Held, S. 12 of 
the Act did not apply but it was assumed 
creditors could rely on S. 53, T. P. Act.)] 

[See a 1 so 1936 All 663 (665) [AIR V 23] (DB).' 

2. 1963 S C 1150 (1160) [AIR V 50 C 174] : 1963 
Supp 2 S C R 55. (AIR 1920 Mad 748 (FB), 
Approved.) 

1920 Mad 748 (754) [AIR V 7]: 43 Mad 760 (FB). 
(AIR 1918 Mad 421 and AIR 1917 Mad 519, 
Overruled; AIR 1919 Mad 87 is also no longer 
good law in view of this decision.) 

1954 Manipur 1 (3) [AIR V 41 C lj. 

1955 Cal 251 (257) [AIR V 42 C 92] (DB). (Cre¬ 
ditor does not become disentitled from setting 
up defence under S. 53 in a declaratory suit 
under O. 21, R, 63, Civil P. C., by debtor or his 
assignee because of the fact that such a suit is 
not a representative suit.) 

1921 All 298(301) [AIR V 8] (DB). (AIR 1917 
Mad 519, Dissented from; 14 Ind Cas 715. 
Followed.) 

1920 Nag 83 (85) [AIR V 7]. 

1920 Bom 10 (10) [AIR V 7] (DB). 
i 1920 Nag 80 (81, 83) [AIR V 7] : 16 Nag L R 3. 
(’12) 14 Ind Cas 715 (716) (DB) (Cal). 

3. 1955 Pat 270 (276) [AIR V 42 C 66] : 34 Pat 
133 (DB). 

1946 Sind 137 (1 11) [AIR V 33 C 42]: ILR (T946) 
Kar 14. (Same principle applies to plea raised 
by attaching creditor in execution proceedings 
in answer to defence of the judgment debtor 
that the property in his hands is separate pro¬ 
perty and not liable in execution owing to a 
transfer made by his father and himself.) 

1938 Lah 136 (138) [AIR V 25]. 

1938 Nag 166 (168) [AIR V 23] : ILR (1936) Nag 
69. (Objection to attachment by transferee — 
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by a party to the suit under S. 47 of the Civil Procedure Code on the basis of a transfer 
from the judgment-debtor, it was held that the attaching creditor was entitled by way 
of defence to plead that the transfer was fraudulent. A plea that the transfer sought 
to be enforced is fraudulent must be raised in the written statement. It cannot be raised 
at the time of arguments if it would take the plaintiff unawares.(4) 


15. Avoidance of transfer in part. — A fraudulent transfer was, under the 
statute 13 Eliz., Chap. 5, declared to be “clearly and utterly void, frustrate and of 
none effect” against any persons defeated or delayed thereby. In Tareeny Churn 
BonTierjee v. Maitland{ 1) a case before this Act, A executed a deed of trust, by which 
he charged real property to secure his certain alleged debts. It was found that this 
deed was executed for the purpose of defeating and delaying the creditors of A. It was 
held by their Lordships of the Privy Council that the deed could not be maintained 
even to the extent to which it may be supported by valid consideration. They 
observed as follows ; 

“If the deed was executed with a view to defraud and delay creditors .... it appears to 
their Lordships to be utterly impossible for any party to that deed, or any person claiming 
under those who were parties to that deed to maintain the deed for any purpose whatever. 
The deed is one which, in that view of the case, is not executed to secure the Rs. 13.STS (i.e. 
the valid portion of the consideration paid), but it is a deed executed to defeat and to delay 
creditors; the deed, therefore, utterly falls to the ground and cannot be •.maintained, as their 
Lordships think, as a security for any sum whatever .” 

m0 ^ In cases arising under this section, there has, however, been a difference of 
opinion. The general trend of opinion is that if a transfer offends this section as 
being in fraud of creditors, it cannot be upheld even to the extent to which it may be 
found to be supported by consideration, whether such consideration is paid at the time 
of the transfer(2) or in the discharge of prior debts due to the transferee himself(3) or 
to a third party(4). But the following views also have been expressed : 

(1) Where a transfer is really supported by consideration to the extent of 
debts due already to the transferee, the transfer to that extent is not 
fraudulent at all, but is fraudulent only as regards the other portion. 


Decree-holder can rely on S. 53 without insti¬ 
tuting suit to set aside transfer.) 

4 . 1941 Oudh 457 (464) [AIR V 28] : 16 Luck 
832 (DB). 

Section 53 — Note 15 

1. (’66-67) 11 «Moo Ind App 317 (343, 344) 
.(PC). 

2 . 1954 Nag 129 (134) [AIR V 41 C 51] : ILR 
(1953) Nag 937 (DB). 

•jl939 Mad 745 (749) [AIR V 26] (DB). (Distin¬ 
guishing AIR 1924 Mad 450.) 

1938 Nag 249 (250) [AIR V 25]. 

(’38) 40 Punj L R 613 (615). 

1935 Lah 404 (405) [AIR V 22]: 16 Lah 680 (DB). 
1931 Lah 430 (431) [AIR V 18] (DB). 

1928 Mad 20 (20) [AIR V 15] (DB). 

1927 Mad 278(279) [AIR V 14] (DB). 

1923 Lah 423 (424) [AIR V 10 : 4 Lah 211 (DB). 
(Substantial portion of consideration was frau¬ 
dulent — Whole transfer treated as fraudulent. 
30 Mad 6, Followed.) 

1918 Mad 377 (378) [AIR V 5] (DB). 

1915 Mad 82 (82) [AIR V 2]. 

(’13) 24 Mad L Jour 206 (269) (DB). 


(’09) 4 Ind Cas 1140 (1140) (Mad). (30 Mad 6, 
Followed.) 

(’30) 1930 Mad W N 1145 (1148) (DB). 
t(’l0) 33 Mad 334 (339) (DB). (30 Mad 6, Dis¬ 
tinguished.) 

3 . (’44) 1944 Mar L R (Civ) 38 (DB). (Mortgage 
for a consideration which is partly fictitious 
and partly made up of a true money debt due 
to the creditor—Transaction should be set aside 
as a whole.) 

f 1941 Cal 378 (383) [AIR V 28]: ILR (1941) 1 Cal 
536. 

1941 Mad 690 (693) [AIR V 28]. 

1939 Bom 508 (513) [AIR V 261. 

1930 Lah 1027 (1029) [AIR V 17] : 12 Lah 194 
(DB). 

1919 Bom 99 (100) [AIR V 6] : 43 Bom 707 (DB). 
(’13) 18 Ind Cas 768 (769) (1)B) (Mad). 

(’12) 17 Ind Cas 602 (603) (DB) (Mad). 

4 . 1932 Lah 174 (176) [AIR V 19] : 12 Lah 763 
(DB): 

1931 Mad 513 (519) [AIR V 18]. (Transferee gets 
mortgage-money only and not money debts of 
transferor discharged bv him.) 

1920 Nag 83 (86) [AIR \ r Y|. 
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The transaction must, therefore, be upheld to that extent.(o) 

(2) Where a transfer is supported partly by consideration to the extent of 

unsecured debts due to the transferee, a charge may be declared on the 

property transferred for such amount, although the transfer itself is set 
aside as fraudulent.(G) 

(8) If part of the consideration consists in the discharge, by the transferee, 
of a prior incumbrance on the property transferred, the transferee can 
be given a charge thereon for such amount.(7) 

The first of these three views has not been followed and, it is submitted, is not 
couect. As has been pointed out in Sama Eao v. Doraisami ChettiarfO) if a deed of 
transfer is intended to defeat or delay the creditors of the transferor, it cannot be 
separated into parts one of which is honest and the other fraudulent. 


Ihe second \iew does not also seem to be correct. A transferee who has no 

charge for a debt due to him cannot be allowed to get an advantage by taking a 

fraudulent transfer and claiming a charge for an amount for which he had no charge 
before. 


Ihe third view is, however, unexceptionable. The declaration of the charge 
under such circumstances is merely giving effect to the principle of subrogation under 

which a person paying off an incumbrance on property stands in the shoes of the person 
whose incumbrance was discharged. 


16. Transfer taken in good faith and for consideration.-The second 

paragraph of the section; corresponding to the last paragraph of the old section, merely 

reproduces in substance the English law. It saves from the operation of the first 

paragraph transfers taken in good faith and for consideration.(1) In other words a 

mere fraudulent intent on the part of the transferor to defeat or delay the creditors 

will not avoid the deed if the transferee has acted bona fide and paid consideration 
for the transfer.(2) 


5. (’08) 35 Cal 1051 (1057) V D1P. 

[Ser 1943 Nag 129 U36) [AIR V 30”: ILK (1943) 
Nag 42 (DB). 

6 . 1936 Pcsh 216 (2lG) [AIR V 23]. 

7. 1941 Mad 690 (691) [AIR V 28]. 

1934 Mad 587 (592) [AIR V 2l1. 

1933 Rang 191 (193) [AIR V 20]. (Payment by 
transferee cf revenue and encumbrances.) 

1931 Mad 513 (519' FAIR V 18l. 

1927 Mad 278 (279) [AIR V 14] (DB). 


Section 53 — Note 16 

1. 1928 Pat 199 (200) [AIR V 15] (DB). (It is 
no part of the duty of the purchaser to see what 
is done with the purchase-money.) 

(’03) 5 Bom L Ii 255 (257). 

(1919) 88 L J K B 679 (6S3) : (1919) 1 K B 583 
1.591 \ Denny’s Trustee v. Denny. 

(1881'51 L J Ch 154 (157' : 20 Ch D 389 (396), 
Golden v. Gillam; In re Johnson. 


1916 Mad 649 (650' [AIR V 3] (DB). 

i(’30) 1930 Mad \Y N 1145 (1148) (DB). 

(’10) 33 Mad 334 (339' i DB). 

[See 1942 Mad 751 (753' [AIR V 29](DBl (Part 
of consideration for the transfer attacked as 
fraudulent consisting in the discharge by the 
transferee of prior charge —Although the Court 
has granted equitable relief to such a person 
whose hands have not been altogether clean, 
yet the Court will not grant to the transferee 
who has been the prime mover in the commit¬ 
tal of fraud on another’s creditors. 33 Mad 334, 
Referred.)] 

[See also 19 _ 39 Mad 745 (749) [AIR V 26] (DB'.] 

8 . (’13' 18 Ind Cas 76S (769) (DB) (Mad). (Per 

Sadasiva Aiyar J.) 


(1877) 46 L J Ch 729 (734) : 6 Ch D 29 (39, 40), 
Kevan v. Crawford. 

(1861) 158 E R 333 (335): 30 L J Ex 355, Dar- 
vill v. Terry. 

(1845) 115 E R 724 (725) :7 QB 892, Wood v. 
Dixie. 

(1840' 173 E R 991 (992): 9 Car & P 640, 
Riches v. Evans. 

(1817)56 E R 386 (393) : 2 Mad 410, Copis v. 
Middleton. 

(1601) 76 E R 809 (814) : 1 SmLCl, Twyne’s 
case. 

2. 1959 Andh Pra 280 (288) [AIR V 46 C 85] 
(DB). 

(’55) 1955 Raj L W 316 (317) : A I R 1955 NUC 
2545. 
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But the existence both of good faith and payment of consideration aro 
essential conditions for saving the transfer from the liability of being avoided.(8) The 
question of consideration and the question of good faith are not the same and the 
mere fact of payment of consideration does not necessarily establish good faith regard, 
less of other circumstances/!) though it may be an ingredient in showing good 
faith(5) and may shift the onus of proof of bad faith on to the person impeaching the 
transfer.(6) In many cases the payment of consideration may be proved and yet the 
object and purpose of the transfer may be to defeat and delay creditors/?) It therefore 
follows that the payment of consideration alone is not sufficient if there is no good 
faith on the part of the transferee.(8) Similarly, the existence of good faith on the 


1945 All 42 (45) [A I R V 32] : I L R (1944) All 
737 (DB). (Where a person makes a real trans¬ 
fer, the plea of fraudulent transfer cannot suc¬ 
ceed unless it can be shown that the transferee 
had entered into a conspiracy with the debtor 
to defeat or delay his creditors. The Court 
cannot deprive an innocent transferee for value 
on the ground that the transferor had been 
dishonest.) 

1939 Bom 50S (512) [AIR V 26]. 

1936 All 663 (664) [Aill V 23] (DB). (If the 
transferor alone had an intention to defraud the 
creditors and the transferee did not share the 
intention, he would be a transferee in good 
faith and for consideration and, his rights 
would not be impaired by S. 53.) 

1932 Rang 13 (14) [AIR V 19] : 9 Rang 614 (DB\ 
(Where the transferee pays what is the fair 
value of the property, presumption is that 
transaction is bona Jide ) 

1926 Oudh 469 (470) [AIR V 13]. 

1920 Oudh 182 (185) [AIR V 7]. 

fl9l7 Pat 448 (450) [AIR V 4]: 2 Pat L Jour 546 
(DB). 

1917 Low Bur 124 (124) [AIR V 4] (DB). 

1916 Cal 349 (351) [AIR V 3] (DB). 

(’09)31 All 170 (172) (DB). 

(’07) 34 Cal 999 (1017) (DB). (Where, however, 
the transferee is himself a creditor, he occupies 
a more favoured position.) 

(’03) 5 Bom L R 213 (214, 215) ; DB). 

(’97) 1897 Bom P J 315 (DB). 

(’89) 13 Bom 434 (438) (DB). 

(’86) 1 C P L R 63 (64). 

(’84) 1 C P L R 59 (60). 

(1862-63) 1 Hyde 178 (191, 192), Tarrucknauth 
Paulit v. Gladstone. 

(’ll) 12 Ind Cas 401 (403) (Oudh). (If transferee 
acts in good faith, fraudulent intention of the 
judgment-debtor alone is not sufficient to avoid 
the transfer.) 

(’10)5 Ind Cas 179 (180) (All). 

(’13) 17 Cal L Jour 209 (215). (Purchase of 
property by B benami for A to shield it 
from creditors — B executing sham mortgage 
to C—C obtaining collusive decree and execut¬ 


ing the same—D purchasing at auction in good 
faith—A cannot enforce his title against D.)] 

3. (’55) 1955 Raj L W 316 (317) : AIR 1955 
NUC 2545. 

*1914 P C 137 (139) [AIR V 1^ : 37 Mad 227. 
1937 Oudh 349 (351) ! AIR V 24 i (DB 
1930 Lah 1027.1029) [AIR V 171:12 Lah 194(DB). 
1927 Mad 278 (280) [A I R V 14] (DB). (Con¬ 
sideration means the whole consideration re¬ 
cited in the document of transfer.) 

1927 Cal 766 (767) [AIR V 14] V DB'. 
t (’07) 34 Cal 999 (1013) (DB>. 

4. 1937 Oudh 349 (351) [AIR V 24] (DB). 
f (’03) 5 Bom L R 213 (215, 216) (DB). 

5. (1864) 1 Suth W R 319 (320) (SB). (Caso 
before T. P. Act.) 

1932 Rang 13 (15) [AIR V 19] : 9 Rang 614. 

(1882) 51 L J Ch 154 (156) : 20 Ch D 389, Golden 
v. Gil lam; In re Jonnson. 

[S- e also 1937 Rang 51 (52) [A I R V 24] (DB). 
vPioperty attached in execution — Daughter of 
judgment-debtor executing pronote for decre¬ 
tal amount and getting sale deeds of released 
property Decree-holder subsequently obtain¬ 
ing another decree against same judgment- 
debtor Previous sale could not be set asido 
as fraudulent and collusive.)! 

G. 192.3 Nag 17 (18) [AIR V 1 ()\ 
f (1882) 51 L J Ch 154 (156): 20 Ch D 389, 
Golden v. Gillam, In re Johnson. 

7. (1882) 51 L J Ch 154 (156) : 20 Ch D 389, 
Golden v. Gillam; In re Johnson. 

(’13) 36 Mad 29 (31). 

8. 1914 P C 137 (139) [AIR V l]: 37 Mad 227. 
(1864) 1 Suth W R 319 (319, 320) (SB). (Caso 

before Transfer of Property Act—A sale by a 
husband to his wife may be collusive and a 
fraud on his creditors, notwithstanding the fact 
that the wife paid a fair price from her own 
funds.) 

(’55) 1955 Raj L W 316 (317) : AIR 1955 NUC 
2545. 

1941 Cal 378 (383) [A I R V 2S] : ILR (1941) 1 
Cal 536. 

1937 Oudh 349 (351) [AIR V 24] (DB). 

1936 All 663 (664) [AIR V 23] (DBh 
1926 Mad 624 (624) [AIR V 13\ 

1926 Lah 167 (16S) [A I R V 13] : 7 Lah 12 (DB). 
(Payment of debts takes precedence over a right 
of maintenance.) 
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pa.rt of the transferee is alone not sufficient if there is no consideration for the 

tiansfer (9) The mere fact that the transferee paid consideration will not be sufficient 

it be helped the transferor to convert his land into cash with intent to avoid the 
demands of his creditors.(lO) 

It 1S to be note(i fc hat the good faith contemplated by the exception is good 
taith on the part of the transferee and not of the transferor,(11) for if the transferor 
acted in good faith even the first paragraph of the section will not apply, and the 

second paragraph cannot come into operation unless the transfer is made by the 
transferor with intent to defraud the creditors.(12) 


n } 7t Consideration. — Under the English Statutes, 13 Eliz., Chap. 5 and 27 
EIiz„ Chap. 4 the words 1 good consideration” were used. But this was interpreted to 
mean only valuable consideration and not a meritorious or gratuitous consideration 
such as natural love and affection.(1) Under this section also, “consideration” means 
valuable consideration.^) Under S. 25 of the Contract Act, an agreement made on 
account of natural love and affection is not one for “consideration.” A transfer in 
consideration of natural love and affection is not a transfer for “consideration” within the 


1919 Cal 773 (775) [AIR V 6] (DU 
1918 Cal 82 (85, 86) [AIR V 5] (DR). 

(’08) II Oudli Cas 197 (204) (DB). 
t (’07) 34 Cal 999 (1013) (DB). 

(’03) 5 Bom L R 213 (215) (DB). 
t(’0l) 1901 Pun Re No. 6, p. IS (25, 26). (This 
was so oven under 13 Eliz., Chap. 5.) 

(’87) 11 Bom 6G6 (676) (DB). 

(1869) 38 LJ Cli 543 (545): LR 8 EQ 46, 
Bulmer v. Hunter. 

(1860) 15 E R 251 (257) : 14 Moo P C 121 (136), 
Corlett v Radcliffe. (A deed of transfer is void 
against creditor when the debtor is in a state 
of insolvency, or the effect of the deed is to 
leave the debtor without the means of paying 
his present debts.) ° 

(1859) 45 E R 233 (235) : 4 De G & J 600, 
Thompson v. Webster. 

(1856) 26 L J Ch 179 (181) : 3 K & J 90, Holmes 
v. Penny. 

(1852) 22 L J Ch 1066 (1068): 10 Hare 81, 
Harman v. Richards. 

(’13) 36 Mad 29 (31). 

(’10) 13 Oudli Cas 265 (276, 281) (DB). 

(1776) 98 E R 1171 (1172), Cowp 432, Cadogan v. 
Ken nett. 

(1601) 76 E R 809 (814) : 3 Co Rep 86, Twyne’s 
Case. 

[Sec also (’87) 1887 All W N 52 (53). (Because 
the transaction has the effect of delaying one 
particular creditor, it cannot be said that” the 
transaction was entered into with the inten¬ 
tion of defeating or delaying creditors.) 

(’69) 5 Mad H C R 368 (371) (DB). 

(1853) 65 E R 98 (112) : 1 Sin & G 228 (256) 
Colombine v. Penhall. (Marriage as a part of 
scheme to defeat creditors is not in good 
faith.) 

(1926) 95 L J P 83 (85) : 1926 P 93, Jaggcr 
v. Jagger. (Do.) 

(1861) 70 E R 807 (811): 1 J &H 410, Acraman 
v. Corbett. (Do.)] 

9. (1601) 76 E R 809 (815): 1 Sm L Cl,Twyne’s 
case. 

10. 1934 Mad 587 (592) [AIR V 21'. 


1932 Rang 13 (14) [AIR V 19] : 9 Rang 614 (DB). 
1930 Mad 665 (667, 668) [AIR V 17]. 

1926 Nag 494 (494) [AIR V 13!. 

(’07) 34 Cal 999 (1012) (DB). 

(’93) 16 Mad 397 (399) (DB). 

(’ll) 10 Ind Cas 922 (924) (Low Bur), 
f ”10) 33 Mad 334 (336. 339) (DB). 

[Sec also (’13) 18 Ind Cas 332 (333) (DB) 
(Mad).] 

11. 1951 Trav-Co 55 (61) [AIR V 38 C 20]. 

192S All 29 (32) [A I R V 15] (DB). (Co*sharer 

effecting fraudulent partition —Bma f ide pur¬ 
chaser for value of share completely protected.) 
(’96) 66 L J Q B 111 (115) : 75 L T 166 : 3 Man- 
son 226, In re Tetley; Ex parte Jeffrey. 

12. 1938 Sind 215 (216) [A I R V 25] : I L R 
(1939'’ Kar 136 (DB). 

Section 53 — Note 17 

1. (1843) 49 E R 1006 (1010,1011) : 13 L J Ch 
186, Richardson v. Horton. (Marriage is a 
valuable consideration.) 

(1817) 56 E B 386 (393) : 2 Madd 410, Copies v. 
Middleton. 

(1786) 29 E R 1165 (1166): 1 Cox 277, Earl of 
Salisbury v. Cecil. 

(1758' 28* E R 647 (648) : 1 Eden 166, Partridge 
v. Gopp. 

(1743) 26 E R 758 (759) : 2 Atk 600, Taylor v. 
Jones. (Trust left to a husband.) 

*M60l) 76 ER 809 (822, 823): 1 SmLCl, 
Twyne’s case. 

(1926) 95 L J P 83 (85) : 1926 P 93, Jagger v. 
Jagger. (Do.) 

t (1877) 46 LJ Ch 729 (734) : 6 Ch D 29 (39), 
Kevan v. Crawford. (Do.) 

[Sec also (1867) 15 W R Eng 919 (920), Smith 
v. Cherrill. 

(1775) 96 E R 599 (600) : 2 Win B1 1019, Good 
right D. Humphreys v. Moses. 

(1790) 30 E R 109 (111): 2 Cox 235 (240', 
Dundas v. Dutens. (Marriage is a valuable 
consideration.)] 

2. (1900' 13 C P L R ISO (1S3). 
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meaning of this section.(3) A time-barred debt , under the said section of the Con. 
tract Act, is also not a “consideration.” A transfer, therefore, in discharge of a time- 
barred debt cannot be a transfer for consideration within the meaning of this section. 
A contrary view has, however, been taken in the undermentioned case.(4) It is sub¬ 
mitted that it is not correct. 

A trust deed executed to pay the creditors and to avoid the Court of Wards 
taking over the estate is not a transfer for consideration, though it may be valid if 
there is no intention to defeat and delay the creditors.i5) 

In England it has been held that the existence of an antecedent debt is not a 
valuable consideration for the assignment by a debtor to his creditor unless, coupled 
therewith, there is evidence of an express or implied request on the part of the 
grantor, acceded to by the grantee, to forbear to sue or some other advantage which 
will be regarded a valuable consideration.(G) But the law will presume, in the 
absence of any evidence, from the fact of the assignment itself, a promise by the 
assignee of a forbearance to sue.(7) 

It has been held that marriage is in law a consideration of the highest value 
and is therefore sufficient to support an ante-nuptial conveyance of property.(8). 


18. Transfer for dower. — A transfer for dower is a transfer for consider a - 
tion.(l) The general rule of Muhammadan law is that a man can fix the dower at any 
amount he pleases even though it is far in excess of his means. (2) 

A transfer in consideration of a dower debt due is a transfer in favour of a 


creditor and is merely a preference of one creditor over others.(3) Such a transfer 


does not fall within this section. See Note 20. 


19. Good faith. — A transferee cannot be said to have acted in good faith if 
he has participated in the fraudulent intention of the transferor to defeat or delay his 
creditors.(1) Where the transferee has notice of the fraudulent intention of the 


3. See (1900) 13 CPLR 180 (183). 

4. 1930 Sind 284 (286) [Allt V 17] (DB). 

5. 1923 Oudh 80 (86, 87) [A I R V 10] : 25 Oudli 
Cas 291 (DB). (There is no necessity to consult 
the creditors before the trust-deed is executed.) 

6.1(1912) 81 L J K B 334 (338), Glegg v. 
Bromley. (Reversed on another point in (1912) 
81 L J K B 1081.) 

(1912) 81 L J K B 1081 (1085) : (1912) 3 KB 
474, Glegg v. Bromley. 

[But see (1879) 27 W R (Eng) 744 (744) : 12 Ch 
D 314, Ex parte Games, In re Bamford. (Alton 
v. Harrison, (1869) 17 WR (Eng) 1034, Fol¬ 
lowed; (1879) 27 W R (Eng) 492, Reversed.)] 

7. (1912) 81 LJKB 1081 (1085) : (1912) 3 KB 
474, Glegg v. Bromley. 

8. I960 Mad 536 (537) [AIR V 47 C 178]. 

Section 53 — Note 18 

1. 1952 Nag 106 (110) [AIR V 39] : I L R (1953) 
Nag 684. 

(’49) 28 Pat 97 (]0l). 

1927 Oudh 176 (176) [AIR V 14] (DB). (Provided 
wife had no knowledge of husband’s prior 
debt.) 

2. See Mulla, ‘Principles of Mahomcdan Law, 
6th Edn. 1919. p. 174 and F. P. Tvabji, 


Maliomedan Law, 3rd Edn., 1940, p. 174. 

(’94) 21 Cal 135 (139): 20 Ind App 144 (PC). 
(But the Courts of Justice are armed with large 

f iowers over that class of contract.) 

See (1865) 10 MIA 252 (276, 277) : 2 Suth W R 
55 (PC).] 

3. (’49) 28 Pat 97 (101) (DB). 

*1941 Oudh 457 (462, 463) [AIR V 28] : 16 Luck 
832 (DB). 

Section 53 — Note 19 

1. 1936 Lab 286 (289, 290) [A I R V 23] (DB). 
(Donee party to fraud perpetrated by donor—Gift 
held voidable at the instance of creditors.) 

1935 Lab 404 (405) [AIR V 22]: 16 Lab 680 (DB). 
1934 Lah 318 (319) [AIR V 21]. (It is the know¬ 
ledge and intention of the transferee which is 
the determining factor as to the validity of the 
transfer.) 

1930 Lah 1027 (1028) [AIR V 17] : 12 Lah 194 
(DB). (Even though consideration is shown to 
have passed in full.) 

1929 Lah 1 (4, 5) [AIR V 16] : 10 Lah 417 (DB). 
(In order to avoid a transfer on the ground of 
fraud it must be established that the transferee 
had same fraudulent intention as the transferor.) 
11929 Lah 409 (413) [AIR V 16] (DB). (Removing 
property from creditors for debtor’s benefit must 
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transferor, that fact will be an element in arriving at a finding on the question o£ 
good faith on his part.(2) But the mere fact that the transferee has some reason to 
suspect that there may be other creditors of the transferor^) or even the fact that the 
transferee may have knowledge that the transferor is in financial embarrassment(3a) 
or that the transaction might defeat or delay some creditors of the transferor (so long 
as he does not share in the intention of the transferor),(4) does not necessarily import 
bad faith. Where the transferee has paid consideration, that fact, though it is not- 
necessarily conclusive of good faith,(5) will give rise to a presumption of good faith.(6) 


be proved even where transferee knows debtor’s 
intention and property is not worth more than 
his debt.) 

1927 Mad 278 (279) [AIR V 14l (DBA 
1926 Nag 293 (296) [AIR V 13'. (An intention to 
defeat the creditors may well exist on the part 

of the vendor, vet the sale will be valid unless 

•» __ 

the vendee was also a party to the fraud. 27 
Bom 322 and 20 Mad 460 followed.; 22 Bom 
255, distinguished.) 


1926 Lah 25 (26> [AIR V 13; DBA (In each case 
Jt is a question of fact as to whether or not the 
transferee has bought in good faith and without 
the knowledge of the transferor's object in 
selling.) 

1924 Lah 707 (709) [AIR V ll] i DBA (Father 
selling property to son — Consideration proved 
as passed —Son’s good faith proved — Sale not 
void.) 


1923 Lah 423 (424) 
1923 Nag 17 (18) [A 


4 Lah 211 (I)B). 


AIR V 10 : 

R V 10]. 

1923 Nag 103 (103) [AIR V 10]. (In order to avoid 
a transfer under this section, so far as the 
transferee is concerned it must bo found that he 
participated in the intention of the transferor 
to defeat or delay the creditors.) 

1919 Cal 773 (776) [AIR V 6] (DBA * Mere know¬ 
ledge on the part of a purchaser that a sale may 
defeat or delay the creditors is not sullicient to 
negative the bona Jides of a purchaser.) 

1914 Lah 356 (358) [AIR V 1; (DBA (Transferee’s 
participation in fraudulent intention not proved 
—Transfer upheld.) 

(’37) 1937 Mad W N 1162 (1162) (DB). (It is not 
sufficient to show want of good faith on the part 
of the transferor alone ; the knowledge and 
intention of the transferee arc the determining 
factors.) 


(’09)31 All 170 (172) (DBA 
(’01) 1901 Pun Re No. 6 p. 18 (25). 

*(1900) 13 C P L R 180 (183, 184). (In order to 
constitute breach of good faith there must be 
some active participation in the fraud, some 
collusion between the transferor and the trans¬ 
feree whereby an unfair advantage is to accrue 
to either of them.) 

Note. — As seen in Note 2a, where the trans¬ 
feree has agreed with the transferor as regards the 
fraudulent purpose, the transfer would be void 
under S. 6 (h) of this Act and S. 23, Contract Act 
— It is only where the want of good faith on the 
transferee’s part does not amount to his having 
agreed with the transferor as to the defrauding of 
the creditors that this section will apply. 


2. 1960 Mad 536 (537) [AIR V 47 C 178]. (Mar¬ 
riage settlement transferring all property of 
indebted settlor — Grantee charged with notice 
of fraud.) 

1923 Mad 558 (561) [A I R V 10] : 46 Mad 478 
(DBA (Purchaser failing to inquire from person 
who could have given him best information as 
to defect in the title is not a bona Jido pur¬ 
chaser.) 

3. 1937 All 39 (41) [AIR V 24] : ILR (1937] All 

153 iDB). 

3a. 1952 Sau 47 (48) [AIR V 39] (DB). (Mortgage 
for pre-existing debt — Creditor aware of preca¬ 
rious financial position of debtor at time of 
mortgage—Plea of good faith can stand.) 

1947 Cal 154 (156) [AIR V 34 C 45] (DB). 

L See alt'O 1958 Mys 35 (38) [A I R \ 45 C ll] : 

1 ILR (1957) Mys 147 (DB). (Transferor in insol¬ 
vent circumstances and under pressure from 
his creditors — Transferee having knowledge 
of these facts purchasing entire stock— Neither 
substantial contemporaneous payment made 
nor any promise to make such payment — 
Transaction cannot be held to be one entered 
in good faith.)] 

[See however 1955 Pat 458 (467) [A I K V 42 C 
122] : 34 Pat 440 (DB). (Facts indicating 
transferee’s knowledge of debts exceeding trans¬ 
feror’s assets —Transferee cannot be said to 
have acted in good faith.) 

4. 1933 Rang 169 (172) [AIR V 20]. 

1932 Rang 13 (14) [AIR V 19] : 9 Rang 614 (DB). 
vCiting 24 Cal 825.) 

1918 Cal 82 (85) [AIR V 5] (DBA (Payment 
of full consideration does not validate transfer 
if the transferee has full knowledge of the inten¬ 
tion of seller to defraud creditors.) 

*(’97) 24 Cal 825 (828) (DB). 

(’74) 22 Suth W R 473 (474) (DB). (Purchaser is 
not bound .to see to the application of the 
money.) 

(’23) 71 Ind Cas 20 (23) (Pcsh.) 

5. 1927 Nag 166 (167) [AIR V 14]. (Purchaser 
must have acted in good faith also.) 

1921 Nag 103(104) [AIR V 8]: 17 Nag LR 69(DB). 
1918 Cal 82 (85) [AIR V 5] (DB). 

*(’07) 34 Cal 999 (1008, 1012, 1013) (DB).. (Good 

faith as well as consideration are essential com 
ditions of the validity of transfer. 24 Cal 820' 
relied on.) 

(’97) 24 Cal S25 (828) (DB). 

0. 1952 Sau 47 (48) [AIR V 39] (DBA (Mortgage 
for pre-existing debt almost equal to the value 
of the property—Creditor aware of precarious 
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See also the undermentioned case.(7) See also Note 16. 
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20. Preference of one creditor over others. — Under the law relating to 
insolvency, a preference by the debtor of one creditor over others, is, under certain 
circumstances, deemed fraudulent and void as against the Official Receiver or Official 
Assignee.(1) Apart from the law of insolvency, however, a preference by a debtor of 
one creditor over others, is not facto deemed fraudulent.(la) The reason of the 
rule is stated by Palles, C.B., in In re Moroney,(2) as follows : 

“The right of the creditors taken as a whole is that all the property of the debtor should be 
applied in payment of demands of them or some of them, without any portion of it being 
parted with without consideration or reserved or retained by the debtor to their prejudice. It 
follows from this, that security given by a debtor to one creditor upon a portion of or upon all 
his property, although the effect of it or even the interest of the debtor in making it, may be to 
defeat an expected execution of another creditor, is not a fraud within the statute, because 
notwithstanding such an act the entire property remains available for the creditors or some or 
one of them, and as the statute gives no right to rateable distribution, the right of the creditors 
by such act is not invaded or affected.” 


These observations were approved 
Musaliar Saint v. Hakim Lal( 3) : 


by their Lordships of the Privy Council in 


“As matter of law” said Lord Wrcnbury in delivering the judgment of the Board “their 
Lordships take it to be clear that in a case in which no consideration of the Jaw of bankruptcy 
applies there is nothing to prevent a debtor paying one creditor in full and leaving other unpaid 
although the result may be that the rest of his assets* will be insufficient to provide for the 
payment of the rest of his debts;” 


financial position of debtor —Plea of good faith 
can stand.) 

1928 Pat 199 (201) [AIR V 15] (DB). (Full con¬ 
sideration not paid —No ground for holding deed 
fraudulent.') 

U1900) 13 C P L R 180 (183). (If a transfer is 
for valuable consideration the burden of proving 
that it was not made bona fide is upon those 
who seek to set aside the deed.) 

[See also 1958 S C 1 (G) [AIR V 45 C l] : 1958 
SCR *257. (An application by the Official 
Receiver for the annulment of a transfer under 
S. 53, Insolvency Act can be allowed on proof 
of either that there was no consideration or 
that the consideration was so inadequate 
as to raise the presumption of want of good 
faith )] 

7. 1951 Trav Co 55 (G2) [AIR V 38 C *20] ; 1950 
T C L R 707 (DB). ( W hether transfer is one 
made in good faith must depend upon its own 
circumstances and is always in such cases a 
question of fact.) 

Section 53 — Note 20 

1. See Section 54 of the Provincial Insolvency 
Act, 1920; S. 5G of the Presidency Towns Insol¬ 
vency Act; S. 44 of the English Bankruptcv 
Act, 1914. 

19G3 S C 1150 (115G) [AIR V 50 C 174] : 19G3 
Supp 2 S C R 55. 

(1963) 2 Andh L T 224 (227). 

(’55) 1955. 2 Mad L Jour 380 (381) : AIR 1955 
NUC 5365. 

1910 Pat 683 (690) [AIR V 27] ; 19 Pat 715. 

1933 Mad 653(654,655) [AIR V 20]. (Provin- 
cial Insolvency Act, S. 54 — Transfer of whole 


of property to one creditor net only to secure 
past debts but also fresh loans — Transfer is 
voidable.) 

la. 1963 S C 1150 (1156) [AIR V 50 C 174] • 
1963 Supp 2 S C R 55. 

1944 Nag 44 (52) [AIR V 31] : ILR (1944) Nag 
342 (FB). (In order to attract S. 53 when the 
transferee is the creditor of the transferor, it is 
not enough that there should be a real transfer 
and tlmt it should be intended to defeat or 
delay the creditors, nor it is enough that both 
transferor and transferee share that intention. 
It must be shown in addition that the real 
object of the transfer is to place the property 
beyond the reach of the creditors for the benefit 
of the debtor and is not for the payment of his 
debts or for the protection of his interests.) 

1967 Kcr 171 (172) [AIR V 54 C 69]. (Transfer 

cannot be annulled unless it is established that 
it was intended to defeat or delay creditors of 
transferor.) 

1966 Andh Pra 157 (158) [AIR V 53 C 52] (DB). 
(1964) 1 An W R 79 (SI). 

(1963) 2 Andh L T 224 (227). 

(I960) 73 Mad L W 195 (197). 

i(l9l*2) 81 LJ K B 1081 (1087) : (1912) 3 KB 
474, Cllegg v. Bromley. 

(1912) si L J K B 334 (338), Cllegg v. Bromley. 
(Reversed on another point in (1912) 81 L J K B 
1081 .) 

(’09) 31 All 170 (172) (DB). 

2. (1887 ) 36 W R (Eng) Dig 12 : L R 21 Ir 27. 
(Cited in AIR 1915 P C 115.) 

3. 1915 P C 115 (115, 116) [AIR V 2] ; 43 Ind 
App 104 : 43 Cal 521. 
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and later on 

“The transfer which defeats or delays creditors is not an instrument which prefers on© 
creditor to another but an instrument which removes property from the creditors to the benefit 
of the debtor. The debtor must not retain a benefit for himself. He may pay one creditor and 
leave another unpaid : Middleton Pollock.(4) So soon as it is found that the transfer her© 
impeached was made for adequate consideration in satisfaction of genuine debts, and without 
reservation of any benefit to the debtor it follows that no ground for impeaching it lies in the 
fact that the plaintiff who also was a creditor was a loser by payment being made to this 
preferred creditor, there being in the case no question of bankruptcy.” 

It follows from the principles stated above that— 

(1) The mere fact that one creditor is preferred to another is not of itself, in 
the absence of any reservation of any benefit to the debtor, sufficient to 
render the transaction voidable,(5) and this would be so even if the 


4. (1876) 45 L J Ch 293 (294); 2 Ch D 104. 

5. 1929 P C 279 (281) [AIR V 16] : 56 Ind App 
379 : 7 Rang 624. 

1944 Nag 44 (52) [AIR V 31] : ILR (1944) Nag 
342 (FB). (When the transferee is not a mere 
volunteer and has an interest to protect, as for 
instance, where he is a creditor of the transferor 
cr a member of a joint family entitled to a 
share of the property, it must be shown that 
the real object of the transfer is to place the 
property beyond the reach of the creditors for 
the benefit of the debtor, and is not for the 
payment of his debts, or for the protection of 
his interests.) 

1966 Mad 247 (252) [AIR V 53 C 75]. 

1961 Mad 403 (404) FAIR V 48 C 129]. 

(1960) 73 Mad L W 195 (197). 

1960 Punj 417 (418) [AIR V 47 C 149] (DB). 

1958 Mad 580 (582) [AIR V 45 C 203]. 

1948 Nag 110 (115) [AIR V 35 C 40] : ILR (194?) 
Nag 510 (DB). (A sale effected in order to pay 
off one creditor in preference to others, is not 
invalid.) 

(’44) 1944 Mar L R (Civ) 38 (DB). (Security given 
by a debtor to one creditor upon a portion of or 
upon all his property, although the effect of it 
or even the intent of the debtor in making it 
may be to defeat an expected execution of 
another creditor is not a fraud.) 

1943 Nag 129 (136) [AIR V 30] : ILR (1943) Nag 

42 (DB). 

1941 Cal 378 (382) [AIR V 28]: ILR (1941) 1 Cal 
536. (But where part of consideration for such 
transfer is proved to be fictitious and is put in 
the bond only to protect the transferor’s pro¬ 
perty from his other creditors, the. transfei is 
not *a mere preference of one creditor over an¬ 
other but is one made to defeat and delay credi¬ 
tors within Section 53.) 

1939 Oudh 230 (231) [AIR Y 26] : 14 Luck 621 


(1940) 42 Punj L R 385 (391) (DB). (Compromise 
with one of the creditors surrendering portion 
of property under pressure.) 

(1940) 42 Punj LR 119(120). 

1939 Sind 97 (99) [AIR V 26] : ILR (1939) Kar 
269 (DB). (Section applies to transfers where 
the transferor prefers himself to his creditors.) 

1938 Sind 215 (216) [AIR V 25] : ILR (1939) Kar 
136 (DB). (AIR 1915 P C 115, Followed.) 


1929 Sind 94 (97) [AIR V 16]. (Do.) 

1933 Pat 281 (283) [AIR V 20]: 12 Pat 297 (DB). 
i Do.) 

1938 Bom 289 (290, 291) [AIR V 25]: ILR (1938) 
Bom 445. (Do.) 

1937 Pat 609 (611) [AIR V 24]. 

1938 Oudh 44 (44, 45) [AIR V 25] : 13 Luck 655 
(DBl (Transfer in favour of wife for dower 
debt is valid.) 

193S Nag 249 (250) [AIR V 25] : ILR (1940) Nag 
316. (Such transaction can be challenged only 
in insolvency proceedings.) 

1937 Lah 220 (222) [AIR V 24] (DB). 

1937 Nag 9 (11) [AIR V 24]. 

1937 Nag 1 (3) [AIR V 24]: ILR (1937) Nag 291 
(DB). (Transfer by a Moliamedan to his wife for 
dower — Wife is his creditor just as others.) 
1937 Rang 531 (533) [AIR V 24]. (The proper 
way to deal with such cases is to file a suit for 

administration.) 

1937 Rang 471 (471) [AIR V 24]. 

1935 Mad 250 (251) [AIR V 22]. (AIR 1915 P C 
115, Relied on.) 

1934 Mad 294 (298) [AIR V 21'. 

1934 Lah 318 (319) [AIR V 21] (DB). 

1934 Lah 705 (707) [AIR V 21]. (A transfer of 
property by a Mahomedan husband to his wife 
in lieu of a dower debt.) 

1933 Rang 162 (164) [AIR V 20]. 

11932 Mad 182 (184) [AIR V 19] (DB';. (But the 
principle does not apply where the whole of the 
consideration of the transaction is not the debt 
of the preferred creditor — In such a case the 

whole transaction is void.) 

1932 Oudh 40 (42) [AIR V 19] : 7 Luck 411 
(DB). (Debts contracted by a husband must 
take precedence over a wife’s claim for main¬ 
tenance.) 

+1932 Nag 33 (34) [AIR V 19] : 27 Nag L R 382. 
1930 Rang 265 (268) [AIR V 17] : 8 Rang 223 
(DB). (Assignment by debtor of his decree to 
one creditor in preference to another is not 
invalid even if that creditor is a party to the 
intention.) _ T . , n4 

1930 Lah 1027 (1028) [AIR V 17] : 12 Lah 194 

i DB). (Even if the creditor is his relation.) 

+1930 Oudh 93 (94, 951 [AIR V 17] : 5 Luck 625 
^DB). (AIR 1915 PC 115, Followed. Even if 
the preference is given in anticipation of an 
attachment.) 
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debtor did this on set purpose.(6) A debtor, for all that is contained in 


1929 Oudh 520 (521) [AIR V 16] : 4 Luck 343 
(DB). (Transfer in favour of wife for dower 
debt is valid.) 


1927 Oudh 617 (618) 
1925 Oudh 267 (269) 


AIR V 14]. (Do.) 

AIR V 12J. (Do.) 

1937 All 39 (41) [AIR V 24] : ILR (1937) All 153 
(DB). (Do.) : 

1936 All 803 (805) [AIR V 23] (DB). (Do.) 

1936 All 600 (603, 607) [AIR V 23] ^DB). (Do.) 
1929 Nag 318 (319) [AIR V 16 1 . 

1929 Lah 409 (413) [AIR V 16] (DB). 

1929 Nag 110 (.111) [AIR V 16j. 

1928 Mad 860 (864) [AIR V 15] (DB). (AIR 1915 
P C 115, Followed.) 

1928 Mad 793 (793, 794) [AIR V 15] (DB). (How- 
ever suspicious a transaction may be there must 
be evidence on which the fraudulent intention 
must be made out.) 

1927 Nag 4,863 (364) [AIR V 14]. Especially 
where the price fetched is not alleged or proved 
to be grossly inadequate.) • 

1927 Nag 157 (157) [AIR V 14]. (Mere undue 
preference of a creditor dees not necessarily fall 
within S. 53—To determine whether a transac¬ 
tion is fraudulent or not the crucial test is the 
intention of parties.) 

1927 Nag 205 (205) [AIR V 14]. (Principle 
applied to a sale of moveable property.) 

1927 Mad 684 (685) [AIR V 14] : 50 Mad 776 
(DB). (Assumed.) 

1927 Mad 278 (279) [AIR V 14] (DB). 

1927 Mad 1144 (1141) [AIR V 14] (DB). 

1927 Rang I6S (168) [AIR V 1 11. 

1927 Cal 836 (839, 840) [AIR V 14] : 54 Cal 6S7. 
(Mortgage to one creditor, on security cf entire 
property held not fraudulent.) 

1922 Mad 447 (449) [AIR V 91 : 45 Mad 90 (DB). 
1921 Pat 395 (396) [AIR V 8] (DB). (In this case 
transferee was wife.) 

1919 Cal 853 (859V[AIR V 6] (DB). (Mortgage in 
favour of one of the creditors.) 

1918 Nag 184 (185) [AIR V 5]. (AIR 1915 P C 
115, Followed.) 

fl9l8 Oudh 5 (6) [AIR V 5] : 21 Oudh Cas 97. 
1917 Mad 886 (886) [AIR V 4l (DB). 

1916 Mad 578 (578) [AIR V 3J (DB). (A transfer 
by a debtor for a genuine debt of a part only 
of bis property is not voidable under S. 53.) 

1914 Oudh 392 (396) [A I R V l] : 17 Oudh Cas 
173. 

(’08) 1908 Pun Re No. 81 p. 381 (387) (DB). 

(’07) 17 Mad L Jour 11 (13) (DB). 

(’07) 34 Cal 999 (1015, 1017) (DB). 
t(’04) 28 Bom 639 (642). 

(’03) 5 Bom L R 142 (144) (DB). 

(’02-03) 2 Upp Bur Rui Civ Pro 15 (17). 

(’01) 1901 All W N 64 (65) (DB). (Transfer in 
favour of wife for dower debt is valid.) 

1(1900) 13 C P L R 180 (185, 186). 

(1900) 25 Bom 202 (214) (DB). 

(1900) 23 Mad 184 (189) (DB). (But where a 
document given by way of such security goes 

secures debts not due, the eli'ect 
is to delay or to defeat the creditors.)*, 


(’87) 11 Bom 666 (674) (DB). (The fact of ono 
creditor being the brother of the debtor would 
not make the preference impossible.) 

(’86) 8 All 178 (180) -DB). (Do.) 

(’70) 2 NWPHCR 224 (225) (DB). 

(’69) 1 N W P H C li 21 (22) (DB). 

(’39) 43 Cal W N 1136 (1133) (DB). (A I R 1915 
P C 115, relied on.) 

(’37) 1937-2 Mad L Jour 865 (867) (DB) 

(’37) 168 Ind Cas 695 (695) (Lah\ 

(’36) 162 Ind Cas 749 (750) (Nag). 

(’13) 20 Ind Cas 355 (357) (DB) (Lah). (Ques¬ 
tion arose as regards decree passed on award in 
favour of one creditor.) 

(’13) 36 Mad 29 (30). 

(’13) 20 Ind Cas 349 (350) (DB) (Low Bur). 

(’ll) 9 Ind Cas 1037 (1038) (DB) (Lah). 

(’10) 5 Ind Cas 179 (180) (All). 

( 10) 33 Mad 334 (337) (DB). (But the burden of 
proving this where the sale appears otherwise to 
be voidable is on the defendant transferee.) 
(1925) 95 L J Ch 140 [113, 144) : 1925 Ch 853 
(860): 1926 B & C R 29 : 134 L T 241. In re 
Lloyd’s Furniture Palace Ltd.; Evans v. The 
Company. 

(1869) 38 L J Ch 669 (671) : 4 Ch 622 : 21 L T 
282 : 17 \\ R (Eng) 1034, Alton v. Harrison. 
(1852) 68 E R 826 (832) : 10 Hare 30 : i2 L J Ch 
289 : 17 Jur 30 : 20 L T (O S) 303 : 90 R R 263, 
Smith v. Hurst. 

(1793) 101 E R 236 (239) : 5 Term R 420 : 2 Anst 
381 , Estwick v. Caillaud. 

(1793) 101 E R 132 (134) : 5 Term R 225, Ilolbird 
v. Anderson. 

(1699) 24 E R 51 (51) : 1 Eq Cas Abr 149 : 2 
Freeman 236, Dcwkncr v. Freeman. 

[Sec also 1937 Nag 400 (401) [A I R:V 24] : ILR 
(1937) Nag 452, (Transfer by debtor to one 
creditor for adequate consideration — Whole 
consideration spent in satisfaction of debtor’s 
dues without leaving anything for his benefil 
—Transfer is not fraudulent.) 

1927 Nag 166(167) [AIR V 14]. 

6 . 1916 P C 238 (240) [A I R V 3] : 44 Ind App 
172 : 44 Cal 662. 

(1960) 73 Mad L W 195 (197). (Transfer made 
to avoid an impending execution by another 
creditor.) 

1947 Cal 154 (155) [AIR V 34 C 45] (DB). 

1943 Nag 129 (136) [AIR V 30] : ILR (1943) Nag 
42 (DB.) b 

1941 Oudh 457 (463) [A I R V 28] : 16 Luck 832 
(DB). (A Mahomcdan gifting property to wife 
in lieu of her dower debt.) 

1938 Lah 156 (158) [AIR V 25] (DB). (The cir¬ 
cumstance that the debtor’s action was prompt¬ 
ed by revenge against the creditor who got him 
imprisoned was irrelevant.) 

1924 Mad 450 (453) [AIR V ll] (DB). 

(1861) 158 E R 333 (334) : 6 H & N 807 : 30 L J 
Ex 355 : 123 R R 845, Dorvill v. Terry. 

(1925) 95 L J Ch 140 (143, 144): 1925 Ch 853 : 
1926 B & C R 29 : 134 L T 241, In re Lloyd’s 
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this section, may pay his debts in any order he pleases and prefer any 
creditor he chooses.(7) 

(2) The question of good faith does not ordinarily arise in the case of the 
preferred creditor. A creditor is entitled to safeguard his rights by 
obtaining a transfer from his debtor even if he knew that the necessary 
result would be that other creditors would be defeated.(8) 

(3) But where the transaction, in addition to its being a preference of one 
creditor to another is intended to benefit the debtor in some way, it 
would be fraudulent.(9) Thus, a transfer even to a creditor, has been 
held to be a fraudulent one under this section where the document, 
beyond merely preferring a creditor, goes further and secures debts 
not due{\0) or states a consideration larger than the debt due to the 
creditor on the understanding that the rest of the consideration should 
be for the benefit of the debtor and that the transfer should be used as a 
shield against the other creditors.(11) 


Furniture Palace Ltd.; Evans v. The Com. 
pany. 

7. 1916 P C 23S (240) [A I R V 3] : 44 Cal 662 : 
44 Ind App 172. 

1 1944 Nag 44 (52) [AIR V 31 ] : ILR (1944) Nag 
342 (FB). 

(1960) 73 Mad L W 195 (197). 

(’39) 1939 Rom 508 (512) [AIR V 26]. 

193S Oudh 44 (45) [AIR V 25] : 13 Luck 655 
(DB). (Wife as a creditor for dower debt was 
preferred.) 

1930 Lab 1027 (1028) [AIRY 17] : 12 Lab 194. 

(DB). 

(1925) 95 L J Cb 140(143) ; 1925 Cb 853(861): 
1926 B & C R 29 : 134 L T 241, In re Lloyd’s 
Furniture Palace Ltd.; Evans v. The Company. 
[See also 1929 P C 279 (281) [AIR V 16] : 56 
Ind App 379 : 7 Rang 624. (AIR 1915 P C 
115, followed.)] 

8.1-1943 Nag 129 (136) [A I R V 30] : ILR (1943) 
Nag 42 (DB). 

1937 Rang 471 (471) [AIR V 24]. 

1934 Lab 161 (162) [AIR V 21]. 

1934 Mad 587 (592) [AIR V 2l]. 

1-1930 Mad 665 (667, 668) [AIR \ 17]. 

1927 Mad 278 (279, 280) [AIR V 14] (DB). 

1914 Low Bur 180 (182)[A I R V l]. (In bis 
case a proof of valuable consideration is suffi¬ 
cient.) 

9. 1919 P C 6 (9) [AIR V 6] : 15 Nag L R 68. 
f 1944 Nag 44 (52) [AIR V 31] :• ILR (1944) Nag 
342 (FB). (Partition between members of joint 
family—A, a member, was assigned properties 
which A’s creditors would not be able to 
touch and which A would be able to keep for 
himself— Properties against which A’s creditor 
could proceed before partition given to B — 
Held, A retained a benefit for himself and 
therefore partition was liable to be set aside 
at the instance of A’s creditors). 

(’56) (1956) 2 All E R 537 (544). 

1-1943 Nag 129 (131, 136) [A I R V 30] : ILR 
(1943) Nag 45 (DB). (Sale to one creditor with 
a clause of reconveyance after ether creditors 
settled their claims—Arrangement is not illegal 


hut might be attacked under S. 53, because it 
could be argued that the debtor had retained a 
benefit for himself.) 

f 1939 Bom 508(512,513)[AIR V 26]. (In such a 
case assignment should not be upheld even to 
the extent of amount which was actually due 
to creditor.) 

1939 Mad 745 (749) [AIR V 26] (DB). 

1929 Lab 409 (413) AIR V 16] (DB). 

1928 Mad 793 (793, 794) [A I RV 15] (DB). 
(Fraud must be distinctly alleged and proved 
by the creditors.) 

1924 Nag 318 (319) [AIR V ll]. 

(’07) 34 Cal 999 (1018) (DB). 

(1923) 92 L J Ch 400 (407, 408) : (1933) 2 Ch 1, 
In Fasey: Ex parte Trustees. 

(1876) 45 L J QB 498 (499): 1 C P D 265, 
Blacklock v. Dobie. 

(1878) 45 L J Ch 293 (294, 295) : 2.Ch D 104, 
Middleton v. Pollock; Ex parte Elliott. 

(1869) 38 L J Ch 669 (671): 4 Ch 692, Alton v. 
Harrison. 

(1852) 68 E R 826 (832): 10 Hare 30, Smith v. 
Hurst. (Creditor becomes a party to the fraud 
of the debtor, and being a party to this fraud 
he cannot be in any better position than the 
debtor who has perpetrated it.) 

(’13) 20 Ind Cas 349 (350) (DB). (Low Bur). 

(’10) 5 Low Bur Bui 195. t 

(1601) 76 E R 809 (814) : 3 Coke Rep 86, Twyne s 

case. 

lO. (i960) 73 Mad L W 195 (197). (Fictitious 

debt. I . 

1941 Cal 378 (382). [AIR V 28] : ILR (1941) 1 

Cal 526. 

(1900) 23 Mad 184 (189) (DB). (Inclusion of such 
debts in a document which would otherwise 
not be within the section is prima facie evi¬ 
dence of an intention to defeat or delay the 

creditors.) 

1 1 (I960) 73 Mad L W 195 (197). (So also sale 
of land more than is necessary to satisfy the 
debt enables the debtor to keep property out of 
reach of creditors.) 
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See also the undermentioned case.(lla) 

The principle that a transfer to a creditor in preference over another or others 
is not, unless it secures a benefit to the debtor, bad, applies only where the creditor 
takes the transfer for his pre-existing debts. It will not apply to a case where the 
transferee becomes a creditor for the first time by advancing money to the debtor at 
the time of the transfer^ 12) 


21. Transferee from a transferee. — Where the first transferee is a bona 
fide transferee for consideration, he gets a good title and even a fraudulent transferee 
from such transferee will be protected.(l) A bona fide transferee from a fraudulent 
transferee would also be protected.(2) Where, however, fictitious mortgage wa3 executed 
by A in favour of B in order to defeat the creditors of A and B assigned his rights 
under the mortgage in part satisfaction of her dower debt, to his wife C, who had no 
knowledge of the fictitious nature of the mortgage, it was held that as B acquired no 
interest at all by the mortgage in his favour the last paragraph of the old S. 53 would 
not help C.(3) 

22. Questions of intent and good faith are questions of fact.—The ques¬ 
tion with what intent a document was executed(l) or whether the transferee acted in 
good faith and without knowledge of the transferor’s fraudulent intention(2) is 


1932 Mad 182 (184) [AIR V 19] (DB). (In such 
cases whole document must bo sot aside.' 

1927 Mad 278 (279) [AIR V 14 (DR). 

(TO) 5 Low Bur Rul 195 il97). 

11a. 1933 Rang 191 1192) [AIR V 20]. (Absence 
of cash or any proved prior consideration and 
absence of pressure from transferee — Prima 
facie transfer is voidable.) 

12.f1935 Lah 404(406) [AIR V 22] : 16 Lah 
■680 (DB). 

[See also 1933 Mad 653 (654, 655) [AIR V 20]. 
(Transfer of whole property not merely for 
existing debts but also fresh loans advanced — 
Transfer is voidable under S. 54, Provincial 
Insolvency Act.)] 

Section 53 — Note 21 

1. See (1738) 26 E R 359 (359): 1 Atk 571, 
Brandlyn v. Ord. 

2. 1940 Lah 198 (199) [AIR V 27]. 

1938 Lah 73 (75) [AIR V 25] : ILR 1 1938) Lah 
439. (Fraudulent transfer by insolvent in favour 
of his wife more than two years before his 
adjudication—B purchasing property in execu¬ 
tion of mortgage decree against her —Applica¬ 
tion by Official Receiver to avoid transfer — 
Transfer in favour of B stands.) 

1936 Lah 286 (289) [AIR V 23] (DB). 

1930 All 438 (439, 440' [AIR V 17]. (Person 
whose claim is defeated is estopped in equity 
from denying such third person’s title.) 

1929 Lah i (4) [AIR V 16) : 10 Lah 447 (DB). 
1928 All 29 (31, 32) [AIR V 15] »1)B). 

*1923 Mad 558 (560) [AIR V 101 : 46 Mad 478 
(DB). 

(1864) 1864 Suth W R 225 (225) (DB). 

(1916) 85 L J Ch 677 (CHI) : (1916) 2 Ch 544 : 
115 L T 291 : 1916 II B R 147 : 32 T L R 723, 
Pearce v. Bulteel. 


(1891) 60 L J Ch 181 (185) : (1891) 1 Ch 31 (39), 
Halifax Joint Stock Banking Co. v. Gledhil. 
(1805) 127 E R 492 (493) : 1 Bos & P N R 332 : 3 
R R 821, Deo v. Martvr. 

[See also 1924 Mad* 67 (09) [AIR V ll] (DB). 
(Person with voidable title can give good title 
to the transferee—See S. 8 of the Transfer of 
Property Act.)] 

3. (’08) 30 All 297 (308). 

Section 53 — Note 22 

1. 1965 Mad 337 (338) [AIR V 52 C 111] : ILR 
(1965) 1 Mad 691. (Finding on the question is 
conclusive in second appeal.) 

1948 Nag 110 (115) [AIR V 35 C 40] : ILR (1947) 
Nag 510 (I)B). (Finding that sale was not 
fraudulent and not made to defeat or delay 
creditors is one of fact and binding in second 
appeal in absence of any vitiating circum¬ 
stance.) 

1942 Mad 522 (523) [AIR V 29]. (Whether 
alienation was in fraud of creditors is pure 
question of fact — Finding is conclusive in 
second appeal.) 

(’21) 63 Ind Cas 169 (170) (DB) (Cal). (Do.) 

1939 Oudh 230 (231) [AIR V 26] *. 14 Luck 621 
(DB). 

1926 Oudh 501 (502) [AIR V 13]. 

1920 Lah 24 (25) [AIR V 7]. 

(’07 ) 30 Mad 6(9)(DB). 

(’28) 107 Ind Cas 490 (491) (DB) (Lah). 

(’ll' 9 Ind Cas 1018 (1018) (Lah). t (Hence they 
cannot be disturbed by the High Court on the 
revision side.) 

[See also (’89) 18 Bom P J 37 (DB).] 

2. 1926 Lah 25 (26) [AIR V 13] (DB). 

1924 Lah 707 (709) [AIR V 11] (DB). 

*(’01) 25 Bom 202 (228) (DB). 


4. T. I>. 51. 
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generally one of fact, but may be a question of law(3) or a mixed question of law and 
fact(4) if it involves legal inferences to be drawn from other facts. See also the 
undermentioned cases.(5) 


23. Frame of suit under the section. — A suit under this section is one 
for a bare declaration under S. 42 of the Specific Belief Act, 1877, that the transfer 
by the debtor is not binding on the creditors. It is not a suit for cancellation of the 
document under S. 39 of the Specific Belief Act.(l) (See now Ss. 34 and 31 of the 
Specific Belief Act of 1963). The reason is that the plaintiff is, in such case 3 , not a 
party to the document and cannot obtain the cancellation of the document which 
may be good between the parties to it.(2) It was, however, observed obiter in the 
undermentioned Bangoon case(3) that the plaintiff in a suit under this section must 
ask for the cancellation of the document under S. 39 of the Specific Belief Act. It is 
submitted that this view is not correct. But even according to the Bangoon High 
Court where a suit is brought under 0. 21, B. 63 of the Code of Civil Procedure, and a 
transfer by the debtor is attacked as a fraudulent transfer under S. 53 of the Transfer 
of Property Act, it must be regarded only as a suit for a bare declaration under S. 42 
of the Specific Belief Act.(4) 

See also the undermentioned cases.(5) 


3. 1939 Sind 97 (981 [AIR V 26] : ILR (19391 
Kav 269 (DB). 

1938 Sind 215 (2161 [AIR V 25] : ILR (1939) Kar 
136 (DB). (Whether, for instance, the posses¬ 
sion is adverse or not, whether a transfer is 
made with intent to defeat or delay within the 
meaning of S. 53, are questions of law.) 

(’08) 190S Pun Re No. 81, p. 381 (386) (DB). 

4. 1923 Nag 124 (125) [AIR V 10]. 

[See also 1928 Pat 199 (200) [AIR V 15] (DB).] 

5. 1944 Nag 44 (52) [AIR V 31] : ILR (1944) 
Nag 342 (FB). (Where the lower appellate Court 
holds that a transaction is bogus and at the 
same time says that it can be set aside under 
this section, the High Court in second appeal is 
justified in declining to accept the finding as a 
proper finding of fact and is empowered to 
record its own conclusion.) 

1943 Nag 129 (131) [AIR V 30] : ILR (1943) Nag 
42 (DB). (A finding that a transaction is unreal 
is inconsistent with a finding that the transac¬ 
tion amounts to a sale with a clause for re¬ 
conveyance.) 

(’28) 110 Ind Cas S68 (869) (Nag). (Facts war¬ 
ranting inference of bad faith—No explanation 
or contradiction by party — Conclusion indi¬ 
cated by the proof must be adopted.) 

Section 53 — Note 23 

1. 1939 Mad 894 (896) [AIR V 26] : I L R (1940) 
Mad 73. 

2. 1939 Mad 894 (896) [AIR V 26] : I L R (1940) 
Mad 73. 

1930 Rang 27 (29) [AIR V 17] : 7 Rang 477 (DB). 
(Correctness doubted in AIR 1931 Rang 310.) 

[But see 1941 Bom 65 (66) [A I R V 28] (DB). 
i Assumed that the Court could cancel the 
document-Case was of moveable property.)] 

3. 1931 Rang 310 (311) [AIR V 18]: 9 Rang 367. 


4. 1934 Rang 332 (333) [A I R V 21 ] : 12 Rang 
670. (Suit by .attaching decree-holder under 
O. 21, R. 63 — Suit for mere declaration lies — 
court-fee of Rs. 10 is sufficient — Value for 
court-fee and jurisdiction would be different.) 

1931 Rang 310 (311) [AIR V 18] : 9 Rang 367. 

5. 1963 Andh Pra 6 (7) [A IB V50C2] : ILB 
(1963) Andh Pra 403 (DB). (Execution of 
money decree against father — Pending execu¬ 
tion partition decree passed — Objection by one 
of the son to attachment of property in his 
hands allotted by partition allowed — Suit by 
decree-holder under O. 21, R. 63, Civil P. C. 
challenging decree under S. 53, T. P. Act is 
maintainable.) 

1962 Madh Pra 363 (364) [AIR V 49 C 103] (DB). 
(Plaint alleging that transfer was made for 
purpose of delaying the plaintiff and other 
creditors and has not the effect of binding the 
plaintiff — It also containing statement that 
it is filed on behalf of plaintiff and other cre¬ 
ditors — Suit is clearly only under S. 53 even 
though no mention of the section is made in 
the plaint.) 

1962 Andh Pra 25 (29) [AIR V 49 C 9]. (Decree 
obtained by creditor against debtor who has 
created a sham or collusive transaction—Proper 
remedy for creditor would be to attach property 
in execution and file a suit for declaration that 
the transaction is not binding on him if any 
claim is allowed — He cannot file such suit 
directly whether by a resort to this section or 
S. 42, Specific Relief Act—Remedy provided by 
S. 39 is not also available to him.) 

(’55) 1955 Raj L W 316 (317). (Creditor relying 
on alternative pleas namely that sale was made 
with intent to delay or defeat and also that it 
was fictitious—He cannot be non-suited merely 
because he has failed to establish the latter 
plea.) 
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24. Suit must be a representative one. — In England a creditor who has 
not secured a judgment on his debt has to sue on behalf of himself and of all the 
other creditors of the transferor^ 1) But a creditor who has obtained a judgment on 
his debt may sue on his own behalf and not in a representative charaeter.(2) 


In this country there was, in cases arising under the old section, a difference of 
opinion on the point.(2a) In some cases(8) it was held following the English law, 
that a creditor should sue only in a representative character. In others, that this was 
not necessary.(4) In a third class of cases, it was held that a judgvie?it.creditor whose 
attachment has been raised and who is suing under 0. 21, R. 63 of the Code of Civil 
Procedure could bring his suit otherwise than in a representative character.(5) In the 
undermentioned case(6) Coutts-Trotter, J., expressed the opinion that a judgment- 
creditor who had not taken out execution could not invoke the provisions of this 


1954 Cal 440 (441) [A I R V 41 C 147] (DR). (A 
suit in which the plaint does not aver that it 
is bein’ tiled on behalf of the plaintiff and all 
other creditors of the debtor cannot be regarded 
as one under this section. ) 

1953 Mad 545 (548) [A I Ii V 40 C 206 . (Sale of 
property to defraud creditors — Fraud not 
carried out — Sale is not void but voidable by 
transferor — Transferor cannot recover without 
getting sale deed set aside upon a mere declara¬ 
tion of his title.) 


1926 Pat 404 (407) [AIR V 13] (DB). (Plaint by 
widow entitled to dower alleging that transfers 
by the husband were made with intent to 
defeat her claim and of the other creditors — 
Suit falls under S. 53 and decree made in the 
suit has only the effect of declaring that the 
transfers were fraudulent — It has no effect of 
creating a charge in favour of the plaintiff 
widow.) 


1918 Mad 225 (228) [A I R V 5] (DB). (Any cre¬ 
ditor can avoid under this section a transfer by 
his debtor but his plaint must allege that the 
transfer was intended to defraud him and 
others similarly placed.) 


Section 53 — Note 24 

X. Halsbury, Laws of England, Vol. 15, p. 89. 

2. Halsbury, Laws of England, Vol. 15, p. 89. 

2a. See 1940 Mad 789 (790) [A I R V 27] : I L R 
(1940) Mad 808 (DB). (The conflicting cases 
have been referred to in this case.) 

3. -f 1932 Bom 498 (504) [A I li V 19] : :56 Bom 
595 (1)B). 

1921 Pat 53 (58) [A I R V 8] : 6 Tat L Jour 48 
i DB). 

1918 Mad 697 (699) [A I R V 5] (DB). (27 Bom 

14G aiul 31 Mad 200, Followed.) 

1914 Low Bur 1 h 0 (182) [A I R V lj. (Objection 
on this ground must be raised in first Court.) 

I (’07) 34 Cal 999 (1006) (DB).( (’32) Cal 198 : 32 
Ind App 1 (PC), Explained.) 

(’03) 27 Bom 146 (150) (DB). 

(’92) 16 Bom 1 (20). 

[See also 1926 Pat 404 (407) [A I R V 13] (DB). 

1 J lftint by widow entitled to dower alleging 
that transfers by husband were made with 
intent to defeat her claim and of other cre¬ 


ditors—Suit falls under S. 53.) 

1918 Mad 225 (228) [A I R V 5] (DB). (Plaint 
must allege that transfer was intended tc 
defraud the plaintiff and other creditors 
similarly placed.) 

(*12) l9pi Pun Re No. 74 (DB). (Decree-holder 
suing under O. 21, R. 63 for declaration — 
Suit piust be on behalf of all creditors—Judg¬ 
ment-debtor becoming insolvent —Decree pass¬ 
ed declaring rights of all the creditors in the 
property.)] 

4. 1931 Lab 70(2) (71) [AIR V IS] : 12 Lali 262 
(DB). (Right under section is an individual 
right — But when exercised it enures for the 
benefit of the general body of creditors. AIR 
1926 Mad 66, Foil.) 

1928 Rang 1 (3) [A I R V 15] : 5 Rang 588 
(DB). (Attachment raised — Creditor suing 
under O. 21, R. 63 — Action need not be on be¬ 
half of other creditors. AIR 1919 Mad 257, 
Followed.) 

1926 Mad 66 (69, 72) [A I R V 13] (DJ). (An in¬ 
dividual right is conferred upon each creditor 
by S. 53 of the T. P. Act and the inaction or 
laches of one creditor cannot deprive the others 
of their rights. Consequently, the failure by 
one creditor to tile a suit within 6 years under 
Art. 120 of the Limitation Act does not debar 
the general body of creditors.) 

1920 Nag 80 (81, 83) [A I R V 7] : 16 Nag L R 3. 
(AIR 1919 Mad 257, Followed.) 

1P19 Mad 257 (258, 259) [AIR V 6] : 42 Mad 143 
(DB). 

1917 Mad 519 (522) [A I R V 4] (DB). (But the 
decree obtained would enure to the benefit of 
all creditors like himself — Per Seshagiri 
Ayyar J.) 

(’Oh) 11 Ondli Cas 197 (205) (DB). 

(’96) 18 All 432 (434) (DB). 

5. 1959 Andh Pra 280 (284) [A I R V 46 C 85l 

(DB). J 

1934 Rang 200 (201) [A I R V 21] (DB). (No re¬ 
ference was made to the present section. AIR 
1928 Rang 1, was simply followed.) 

1928 Rang 1 (3) [A I R V 15] : 5 Rang 588 (DB) 
(AIR 1919 Mad 257, Followed.) 

6 . 1917 Mad 519 (520) [A I R V 4] (DB). (1838) 

3 Myl <Sc Cr 407, Followed.) 
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section at all. In Lahore to which province this Act does not apply it was held that a 
suit by creditor should be brought in a representative capacity.(7) The view that a 
suit under 0. 21, R. 63 by a judgment-creditor, whose attachment has been raised, 
need not be in a representative character was followed in the undermentioned casef8) 
of the Peshawar Court. 

/ The last paragraph of sub-s. (1) now makes it quite clear that a suit by a creditor, 
whether he is a judgment-creditor or not and whether he has or has not applied for 
execution of decree, to avoid a transfer executed with intent to defeat or delay the 
creditors shall be brought in a representative capacity, that is to say, in accordance 
with the procedure prescribed by 0. 1, R. 8 of the Code of Civil Procedure^9)^ 

7. 1926 Lab 167 (168) [A I R V 13] : 7 Lab 12. 

(It is not clear from tbe judgment whether the 
creditor bad obtained a judgment on bis debt.) 

8 . \ (’23) 71 Ind Cas 20 (22) (Pesh). (A I R 1919 
Mad 257, Followed.) 

9. 1963 S C 1150 (1160) [AIR V 50 C 174] : 1963 
Supp 2 S C R 55. 

1963 Andb Pra 6 (7) [AIR V 50 C 2] : ILR (1963) 

Andb Pra 403 (DR). 

1963 Guj 276 (276) [A I R V 50 C 67]. (Suit to 
declare partition to be fraud on creditors —Suit 
when not filed in representative capacity, is net 
maintainable.) 

1963 Her 356(357) [AIR V 50 C 86 ]. (Suit under 
O. 21, 1L 63 Civil P. C.) 

1962 Madli-Pra 363 (365) [AIR V 49 C 103] (DB)- 
(Express permission of Court not obtained - Noti¬ 
ces under 0.1,1b 8 , Civil P.C. not issued—Every¬ 
body concerned including Court forgetting about 
it —These points raised for first time in appeal 
—Omission could not be condoned under S. 99, 

Civil P. C at appellate stage but could be reme¬ 
died by granting permission to plaintiffs and 
by issuing notice to creditors if nature of suit 

is not changed.) ^ 

1959 Andh-Pra 280 (283) [AIR \ 46 C So] (DB). 

(1958) 2 Mad L Jour 540 (543). (Suit under O. 21, 

R. 63 Civil P. C. on grounds falling under S. 53 

T. P. Act.) _ . 

(’57) 1957 M P L Jour 107 (108). (Basis of suit 

under O. 21, R. 63 Civil P. C., S. 53, T. P. Act 

— Suit must be in representative character 
Stand taken being sham character of suit — 

S. 53 does not apply.) 

1955 Madh-Bha 159 (160) [AIR V 42 C 49] : ILR 
(1955) Madh-Bha 297 (DB). (But this require¬ 
ment could not apply if bis suit is based on the 
allegation that the transaction is sham and 
colourable and the creditor decree-holder is enti¬ 
tled to bring his suit under O. 21 , R. 63 on that 
allegation.) ^ . 

1954 Cal 440 (441) [A I R V 41 C 147] (DB). (A 
suit in which the plaint does not aver that it is 
bein a filed on behalf of the plaintiff and all 
other creditors of the debtor cannot be regarded 
as one under this section.) 

1946 Mad 25 (30) [AIR V 33 C ll] : I L R (1946) 

Mad 486 (DB). (The conditions laid down in 
y 53 that the suit should be on behalf of all the 
creditors apply only to a case where all the 
other creditors are not made parties to the suit.) 


1944 All 214 (215) [AIR V 31] : ILR (1944) All 

325. 

1944 Nag 133 (134) [AIR V 31] : ILR (1944) Nag 
125. 

1943 Lah 96 (97) [AIR V 30] (DB). (Suit under 
O. 21, R. 63 without obtaining leave of Court 
under O. 1, R. 8, C. P. C. — Mere assertion in 
plaint that suit is representative and is laid 
under S. 53 in order to avoid an alienation in¬ 
tended to defeat not only the claim of plaintiff 
but of other creditors will not make it a repre¬ 
sentative suit.) 

1943 Mad 531 (534) [AIR V 30] (DB). (Suit under 
S. 53 on behalf of plaintiff alone without follow¬ 
ing the procedure under O.l, R. 8 — Suit is 
liable to be dismissed summarily.) 

1941 Oudh 457 (465) [AIR V 28] : 16 Luck 832 
(DB). (Proper test to apply in determining whe¬ 
ther a suit comes within the purview of S. 53 
is to see whether if the plaintiff succeeds in the 
action, the property claimed would be available 
to general bodv of creditors.) 

1941 Rang 76 [77) [AIR V 28] : 1940 Rang L R 
777 (DB). (Even if plaintiff is the only creditor, 
he can bring a suit in a representative capacity.) 

*1940 Mad 789 (790) [AIR V 27]: ILR (1940) Mad 
808 (DB). (Case law discussed.) 

1936 Cal 783 ^784) [AIR V 23]. (It will be unjust 
to grant decree under S. 53 in a suit not so 
instituted.) 

1936 Pesh 15 (16) [AIR V 23] (DB). 

1936 Rang 117 (118) [A I R V 23] : 14 Rang 81 
(DB). (AIR 1935 Rang 489, followed.) 

1935 Rang 489 (490) [AIR V 22]. (Where a Court 
has inherent jurisdiction to try a particular 
suit, but its jurisdiction is irregularly invoked, 
a litigant by his conduct may be precluded from 
maintaining in the circumstances of the case 
that the suit was not maintainable as framed, a 
fortiori in a case where the irregular institution 
of the suit was due to a failure on the part o^ 
the plaintiff to conform to an enactment passed 
for the benefit of a particular class of persons.) 

1935 Rang 275 (275) [AIR V 22]. ( Where defen¬ 
dant elected to go to trial on footing that plain¬ 
tiff was entitled to bring suit and had been con¬ 
tent that the suit should be heard on merits on 
that basis, he was not entitled in the appellate 
Court to claim that the suit as framed was not 
maintainable by reason of S. o3, T - 1- Act - 

+1934 Rang 302 (302, 303) [AIR V 21] . 12 Rang 
666 . (The transferee and the judgment-debtor 
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The reason of the rule is, firstly, that the debtor(lO) or the transferee(ll) 
should not be harassed by a multiplicity of suits,(lla) and, secondly, that the primary 
object of an action under this section is to make the assets of the transferor available 
to the general body of creditors.(12) A view has been expressed in the undermen¬ 
tioned cases,(12a) namely that a creditor suing under 0. 21, R. G3 of the Civil Procedure 
Code to establish his rights against the transferee from the judgment-debtor need not 
sue in a representative capacity. This view must be held to be no longer good law in 
view of the Supreme Court decision in Abdul Shukooi' v. Azji Papa Bao. (12b) 

As seen in Note G it has been held in some cases that the benefit of this section 
cannot be denied to a defeated and delayed creditor on the ground that at the time 
of the institution of the suit bv him the debtor has no other creditor in existence than 
himself. It has been held by the Chief Court of Oudh that a creditor, who when pro¬ 
ceeding under 0. 21, R. G3 of the Civil Procedure Code does not know the existence 
of other creditors, is not bound to bring a representative suit, and that it is for the 
defendant to object that there are other creditors and that a representative suit should 
be filed.(18) See also the observation in the undermentioned Madras case(18a) and 
the undermentioned Punjab High Court decision to a similar eli'ect.(13b) In the recent 


as transferors will be necessary defendants in 
such a suit.) 

1934 Rang 332 '332) [AIR V 21]: 12 Rang 670. 
1933 Nag 169 (170) [AIR V 20k 29 Nag L R 246. 
[See also 1963 Mys 257 (260) [AIR V 50 C 62]. 
(A relief given under S. 53 enures to the 
benefit of all the creditors of the transferor 
whether those creditors are parties to the 
suit wherein alienation is challenged or not.) 
1962 Mad 189 (191\[A1R V 49 C 39]. ^Represen¬ 
tative suit by creditor of insolvent under S. 53, 
T. P. Act — No notice to Oiiicial Receiver— 
Decision in suit not binding on Oiiicial Recei¬ 
ver —Subsequent petition under S. 54, Provin¬ 
cial Insolvency Act not barred.) 

1960 Punj 417 (418) [AIR V 47 C 149] (DB). (Suit 
by onecreditor under 0.21, R. 63, CivilP.C.— 
Permission under O. 1, R. 8 not obtained — 
Suit cannot be considered to be representative 
within the scope of S. 53, T. P. Act.) 

1953 Mad 619 (6l9) [AIR V 40 C 243]. (Suit 
originally laid under O. 21, R. 63 Civil P. C.— 
Application by plaintiff made to trial Court 
to amend plaint so as io comply with require¬ 
ments of O. 1, R. 8 of that Code — Held appli¬ 
cation should be allowed.)] 

IO. 1965 Andh Pra 68 (69) [AIR V 52 C 21] 
(DB). 

1955 Madh Bha 159 (1601 [AIR V 42 C 49] : ILR 
1 1955) Madh B 297 (DB). 

1939 Bom 508 (512) [AIR y 26]. (But this does 
not mean that the creditor, even when he is 
defendant, must defend the suit on behalf of 
the whole body of creditors.) 

1 1. 1955 Madh B 159 (160^ [AIR V 42 C 49": 
1 L R (1955) Madh B 297 (DI3). 

1921 Pat 53 (53) [AIR V 8j: 6 Pat L Jour 48 DB\ 
t(’07) 34 Cal 999 »1007) (DB). 

11a. (1958) 2 Mad L Jour 540 (541). 

-1943 Mad 531 (536) LAIR V 30 : I L R (1944) 
Mad 133 (DB). 


12. 1965 Andh Pra 68 (69) [AIR V 52 C 2l](DB). 
(1958) 2 Mad L Jour 540 (oil''. 

1921 Pat 53 ^54^ [AIR V 8k 6 Pat L Jour 4S(DB). 
[See 1939 Pat 5 (6) [AIR V 26] (DB).J 
Also see Note 6. 

12a. 1946 Sind 78 (80, 81) [AIR V 33 C 24] 
ILR v 1946» Kar 98 (DB). (The mere fact that 
the plaintiff in a suit under O. 21, R. 63, Civil 
P. C. to remove he bar imposed by the decision 
of the execution Court, states that the impugned 
transfer was made for the purpose of deceiving 
and putting to loss not only the plaintiff but 
ether creditors and for defeating the claims of 
not only the plaintiff but of other creditors, 
does not necessarily make the suit one under 
8. 53, T. P. Act and in such a suit the proce¬ 
dure laid down in O. 1, R. 8 will not apply— 
AIR 1938 Bom 289 and AIR 1937 Bom 476, 
Foil.) 

1938 Bom 289 (291) [AIR V 25] : ILR (1938) 
Bern 445. (Following AIR 1937 Bern 476.) 

1934 Rang 200 (201) [AIR V 21) (DB). (Appears 
to have been decided with reference to the old 

section.) 

1931 Lah 430 (431) [AIR V 18] : 32 P L R 201 
(DB). 

1939 Pat 138 (139) [AIR V 26] : 17 Pat 
588. DB). v,In this case there was only one 
creditor, hence question was not decided.)] 

12b. 1963 S C 1150 (1160) [A I R V 50 C 174] 
1963 Supp 2 S C I< 55. 

1 3. 1940 Oudh 200 (202) [AIRY 27]: 15 Luck 
503. 

13a. 1958-2 Mad L Jour 540 (541). (As such 
a creditor can also lile a representative suit it 
becomes the duty of tlie Court to see whether it 
could be proceeded with as a representative suit 
or not.) 

13b. (’55) 57 Punj L R 366 (368) : AIR 1955 
N U C 3428. (Suit by creditor to avoid transfer 
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undermentioned case(13c) the Rajasthan High Court, while taking the same view, has 
also observed that, where as a result of a claim order made against him, a decree-holder 
3eeks to enforce his individual rights on the ground that the transaction in question 
which has adversely affected his rights is a sham and colourable one, he is entitled 
under law r to oring a suit under 0. 21, R. 63, Civil Procedure Code without complying 
with the requirements of this section as to the frame of suit. It will be seen from Note 5 
that this section does not apply to sham transactions and therefore it seems that a 
suit of this type will not be governed by the abovementioned Supreme Court decision. 

A suit which is not meant to be for the benefit of all the creditors is not a suit 
under this section and need not be brought in a representative capacity.(14) So also 
is a suit which does not involve the avoidance of any transfer.(15) 

It was held by the Peshawar Court that the technical rule of procedure laid 
down in the section did not apply to the North-West Frontier Province and that a suit 
to avoid a fraudulent transfer need not be in a representative character.(16) The 
undermentioned cases of the Pepsu High Court(lGa) and the Punjab High Court(lGb) 
are also to the same effect. 

The objection as to the non.representative character of the suit must be taken 
m the trial Court. If it is not so taken, it cannot be taken in the appellate Court.(17) 


25. Leave of Court. — A creditor instituting a suit to set aside a fraudulent 
transfer must follow the procedure provided by 0. 1, R. 8 of the Civil Procedure Code; 
that is to say, he must obtain the permission of the Court and the Court must, at his 
expense, give notice of the institution of the suit to all persons whom it is sought to 


by debtor —No indication that there were other 
creditors in existence — In the absence of proof 
that there are such creditors defence that suit 
is bad on the ground of it being on behalf of all 
creditors is not available to the defendant.) 

13c. 1967 Raj 283 (287, 288) [AIR V 54 C 571. 
(1963 S C 1150 [AIR V 50] has not been 
noticed.) 

14 . 1956 Orissa 58 (60) [AIR V 43 C 16] : I L R 
(1956) Cut 42 (DB). (Summary order passed 
against decree-holder under 0. 21, R. 58—Suit by 
decree-holder under 0. 21, R. 63 for protecting 
lais individual right of executing the decree 
against the property—Plaint not in the least in¬ 
volving interests of other creditors—Suit cannot 
be dismissed for non-compliance with 0. 1, 
R. 8, Civil P. C.) 

3951 Mys 103 (105) [AIR V 38 C 36] : I L R 
(1951) Mys 407 (1)B). 

1933 Cal 812 (812) [AIR V 20]. (Though the 
claim in it proceeds on the principles enun¬ 
ciated in the section). 

(’04) 28 Bom 364 (369) (DB). (Assignment of sub¬ 
stantial part of property in trust for creditors— 
Composition deed not signed by a few creditors 
Composition however found to be beneficial for 
all creditors - Suit by oue of the non-signatory 
creditor to avoid the composition —He cannot be 
considered to be suing for and on behalf of all 
the creditors—S. 53 will not apply to the case.) 

15 . (’57) 1957 M P L Jour 107 (109\ (Suit 
under O. 21, R. 63 on the allegation that the 
transaction is a sham and bogus one.) 

1956 Orissa 58 (60) [AIR V 43 C 16] : I L R 


(1956) Cut 42 (DB). (Action on ground that 
transaction in favour of defendant is nominal 
one.) 

1934 Rang 302 (303) [AIR V 2l] : 12 Rang 666. 

1 6. 1936 Pesh 158 (160) [AIR V 23] (DB). 

16a. (’49) 1 Pepsu L R 198 (211) (DB). 

16b. 1961 Punj 398 (399) [AIR V 48 C 117] : 
I L R (1962) 2 Pud j 378 (DB). 

17. 1967 Raj 283 (287) [AIR V 54 C 57]. 

(1958) 2 Mad L Jour 540 (541). 

(’57) 1957 M P L Jour 107 (110). (Trial Court 
should permit the plaintiff to set matters right 
when an objection is raised before it.) 

(’55)57 Punj LR 366 (368) : AIR 1955 N U C 
3428. 

1944 All 214 (215) [AIR V 31] : I L R (1944) All 
325. (Plea caunot be raised in second appeal for 
the first time. AIR 1940 All 407, followed.) 

1938 Oudh 33 (35) [AIR V 25] (DB). (It makes 
no difference whether the point was first taken 
in first appeal or second appeal.) 

1936 Rang 117 (118) [AIR V 23] : 14 Rang 81 
(DB). (AIR 1934 Rang 332, Not followed.) 

1935 Rang 489 (490) [AIR V 22]. 

1935 Rang 275 (275) [A I R V 22]. 

1934 Rang 308(308) AIR V 21]. (Point raised for 
first time in appeal as to maintainability of 
suit - Appellant is not entitled to claim that 
suit is not maintainable.) 

1927 Mad 666 (666, 667) [AIR V 14]. (Objection 
not raised in the first appellate Court cannot be 
raised in the second appeal.) 

1914 Low Bur 180 (182) AIR \ lj. 

(’07) 34 Cal 999 (1007, 1008) (DB). 
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represent^ 1) The requirement as to the obtaining of the permission of the Court cannot 
be waived.(2) It has been held in the undermentioned case(2a) that where in a suit under 
this section all the persons interested are made parties to the suit, 0. 1, R. 8, Civil 
P. C. will not apply and therefore leave of Court need not be obtained under that rule. 
A suit by which the plaintiff seeks declaration from the Court under S. 42 of the 
Specific Relief Act, 1877 to the effect that the sale deed in question is a sham and 
fictitious transaction which conveyed no title to the transferee cannot be dismissed for 
the non-fulfilment of the requirements of 0. 1, R. 8 even though the plaintiff has also 
made an additional allegation in the plaint that the transferee is not a transferee in 
good faith and for consideration and that the suit is one instituted for the benefit of all 
the creditors of the transferor.(2b) 


The proper course is to obtain the permission of the Court before the suit is 
instituted. But the permission may, in proper cases, be granted even after the 
institution of the suit and even though it had been refused on a previous occasion.(3) 


26. Defence need not be in representative capacity—A creditor pleading 
S. 53 in defence need not do so in a representative capacity. The fourth paragraph of 
sub-s. (1) applies only to suits and not to defences.(l) 

27. Suit under this section is a ‘‘suit for land” within the meaning of 
the Letters Patent. — A suit to set aside a transfer created in fraud of creditors is a 
‘'suit for land” within the meaning of Clauses 11 and 12 of the Letters Patent 
(Madras).(l) 


2$. Transferor insolvent — Suit by creditor under this section. — Where 
an alienation in fraud of creditors is made by a debtor.and subsequently the debtor is 
adjudged insolvent, a suit by a creditor under this section to set aside the transfer is, 
according to the Madras High Court, maintainable with jut the leave of the Insolvency 
Court.(l) According to the High Court of Lahore a suit without such leave is not 
maintainable where the alienation attacked is a mortgage of which the equity of 
redemption has vested in the Official Receiver.(2) 


29. Receiver in insolvency, if can avoid fraudulent transfer under 
Section 4 of the Provincial Insolvency Act. — A Receiver in insolvency can, as 


Section 53 — Note 25 

1. 1934 Rang 302(303) [AIR V 21]: 12 Rang GGG. 

1934 Rang 332 (332, 333) [AIR V 21] : 12 Rang 
G70. 

1927 Mad GGG (666) [AIR V 14]. 

[See also 1962 Mad 189 (191) [A I R V 49 C 39]. 
(Representative suit by creditor of insolvent 
under S. 53, T. P. Act — No notice to Official 
Receiver — Decision in suit is not binding on 
Official Receiver — Subsequent petition under 
S. 54, Provincial Insolvency Act not barred. )j 

2. 1943 Lah 96 (97) [AIR V 30] (DB). 

2a. 1946 Mad 25 (30) [AIR V 33 C ll] : ILR 
(1946) Mad 486 (DB). 

2b. 1964 All L Jour 1079 (1033). 

3 . 1953 Mad 619 (619) [AIR V 40 C 243]. (Suit 
originally laid under O. 21, R. 63, Civil I 1 . C. 
—Application bv plaintiff made to trial Court 
to amend plaint so as to comply with O. 1, 
R. 8 —Application should be allowed.) 


See Note 11 on 0.1, R. 8 of the AIR Commentaries 
on the Code of Civil Procedure, 7th (1963) Edn. 

Section 53 — Note 26 

1. 1963 S C 1150(1160) [AIR V 50 C 174] : 1963 
(Supp) 2 S C R 55. 

1942 Mad 128 (129) [AIR V 29]. 

1939 Bom 508 (512) [AIR V 26]. 

Section 53 — Note 27 

1. (’12) 17 Ind Cas 342 -343) (Mad). 

Section 53 — Note 28 

1. 1941 Mad 903 (905) [AIR V 28] : ILR (1942) 
Mad 1 (FB). (AIR 1919 Mad 167, Overruled 
and AIR 1929 Mad 323, Approved.) 

1946 Mad 25 (29, 30) [AIR V 33 C ll] : ILR 
(1946) Mad 486. 

1942 Mad 483 (484) [AIR V 29] : ILR (1942) 
Mad 862 (DB). (AIR 1941 Mad 903 : ILR (1942) 
Mad 1 (FB), Rel. on.) 

2 . 1938 Lah 856 (857) [AIR V 25]. (Official 
Receiver is a necessary party to such a suit.) 
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epiesenting the creditors, file a regular suit to set aside a transfer by the insolvent as 
oeing m fraud of creditors under S. 53 of this Act.(l) It has been held that such 
Receiver can even in a case where a transfer by the insolvent is more than two years 

e °i e us insolvency, apply under S. 4 of the Provincial Insolvency Act, 1920 to 

avoid the transfer as being in fraud of creditors under S. 53 of this Act (2) In the 
undermentioned cases(3) it was further held that he can do so even if a suit to set 
aside the transaction would be barred by limitation, though the Court would in such 
cases, refuse to exercise its jurisdiction except in special circumstances. The High 
Court of Madras has, however, held that the Insolvency Court cannot entertain such 
pphcation which if filed as a suit under this section would be dismissed as barred by 
limitation.(4) The High Court of Patna(4a; has held that a real transfer in fraud of 
cieditors made by an insolvent beyond two years from the date of his insolvency 
cannot be annulled either under S. 53 of the Provincial Insolvency Act, or under S 4 
of that Act under which the insolvency Court has only power to make a declaration 
but has no power to give consequential relief. The relief by way of annulment in such 
cases can be granted only by a Civil Court in a suit instituted by the receiver under 
this section. In the undermentioned case(5) in England, the Bankruptcy Court was 

Vq t, hi T ]U f dicti0n t0 set aside a transfer as being in fraud of creditors under 
16 -t.ilz., Chap, o on an application by the trustee in bankruptcy. 


30. Distinction between this section and Sections 53 and 54 of the 
Provincial Insolvency Act.—The following are the main points of distinction 
etveon this section and Ss. 53 and 54 of the Provincial Insolvency Act, 1920 : 


Section 53 — Note 29 

1. 1952 Sau 47 (49) [AIR V 39] (DB). (Transfer 
to creditor who had knowledge of the debtor’s 
precarious pecuniary conditions voidable at the 
instance of the Receiver and other creditors.) 

1947 Pat 471 (473, 474) [AIR V 34 C 153] : o 6 
Pat 253 (DB). 

1926 Mad 826 (827) [AIR V 13] (DB). (Though 
he has got another remedy under S. 53 of the 
Provincial Insolvency Act.) 

[See also 1926 Mad 66 (67) [AIR V 13] (DB\ 
(Such a suit is governed by Art. 120 of Limi¬ 
tation Act.) 

1918 Oudh 29 (30', [AIR V 5]: 20 Oudb Cas 295. 
(Receiver can also apply under S. 36, Provin¬ 
cial Insolvency Act, for an annulment of the 
transfer.)] 

2 4-1944 Nag 44 (54) [AIR V 31] : ILR (1944) 
•Nag 342 (FB). (Section 53, Provincial Insol¬ 
vency Act, is wider than S. 53, T. P. Act, and 
it gives added benefits to the creditors. If they 
want to avail themselves of these additional 
benefits they must bring themselves within the 
two years’ rule. If not they are left to their 
remedies under the ordinary law. But these 
remedies can be pursued in insolvency Court 
under S. 4, though it would be open to that 
Court, on grounds of expediency, to refer the 
parties to a civil suit — AIR 1938 Nag 546, 
Overruled.) 

1929 All 105 (107, 112) [AIR V 16] : 51 All 550 
(FB). (Sen J., contra.) 

1935 Bom 316 (316, 317) [AIR V 22" (DB). 

1933 Mad 527 (528) [AIR V 20]. 


1932 Cal 642 (647, 648) [AIR V 19] : 59 Cal 1135 
l DR). 

1932 Sind 50 (51, 52) [AIR V 19] : 25 Sind L R 
521. (Case under S. 7 of the Presidency Towns 
Insolvency Act corresponding to S. 4 of the 
Provincial Insolvency Act.) 

1927 Cal 474 (476) [AIR V 14] (DB). 

[See also 1943 Mad 252 (252) [AIR V 30]. 
(Section 53 of the Provincial Insolvency Act 
not being exhaustive an application to chal¬ 
lenge a transaction as sham and nominal can 
also be entertained.)] 

3. 1929 Sind 94 (96) [AIR V 16". 

[See also 1922 All 196 (196) [AIR V 9] : 44 All 

71 (DB).] 

4. 1943 Mad 252 (252, 253) [AIR V 30]. ( Where 
there are a number of creditors, limitation for 
an application by the Official Receiver under 

S. 4 to set aside the transfer may be computed 
from the date on which the last of the creditors 
became aware of the transaction.) 

4a. 1947 Pat 471 (473, 474) [AIR V 34 C 153] : 

26 Pat 253 (DB). (The proper course for the 
Insolvency Court in such circumstances is first 
to satisfy itself whether the transfer is really 
one liable to be annulled under S. 53 T. P. Act 
and if it decides that it is so, then to instruct 
the Receiver to lile a suit for that purpose in 
Civil Court.) 

5. (1880) 29 WR (Eng) 876 (877): 14 Ch D 265 : 

43 L T 2, Ex parte Butters; In re Harrison. 

[See also (1886) 55 A J Q B 558 (561) : 17 QBD 
290 : 54 L T 720, Ex parte Mercer; In re Wise 
( Assumed.)] 
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(1) In a suit under this section it is for the creditor to prove that the transfer 

was made with intent to defeat or delay the creditors of the transferor . 
Until this is established it is not for the transferee to prove good faith 
and consideration. But under S. 53 of the Provincial Insolvency Act, if 
the transfer has been made within two years of the insolvency of the 
transferor, it is not necessary for the Receiver to prove the fraudulent 
intent of the insolvent. It is for the transferee to show good faith on his 
part and the payment of consideration^ 1) 

(2) Under this section a -preference of one creditor over another is not 

fraudulent whereas under S. 5-1 of the Provincial Insolvency Act, a 
preference by the debtor, who is unable to pay his debts, of one creditor 
over the other creditors, is deemed fraudulent if the debtor is adjudged 
insolvent within three months of the act of preference.(2) The object 
of S. 53 of this Act is to protect the rights of creditors against their 
debtor, namely, that the latter’s property should be made available in 
payment of demands of them or some of them for the discharge of 
their debts.(3) It is not the object of this section to secure the equal 
distribution of the property of the bankrupted) The object of S. 54 
of the Provincial Insolvency Act is, however, to secure an equal 
distribution of the insolvent’s property among his creditors.(5) 

(3) Even though a transfer cannot be avoided under the insolvency law as 

having been made more than two years before the insolvency of the 
transferor, it can be avoided under this section.(6) 

See also the undermentioned cases.(7) 

See also Note 20. 


31. Sub-section (2)—Transfer in fraud of subsequent transferee.— 

Sub-section (1) deals with transfers made with intent to defeat or delay the creditors. 
Sub-section (2) deals with transfers made with intent to defraud subsequent trans¬ 
ferees. The difference between the two provisions is that while any transfer, whether 
for consideration or not, can be avoided as being in fraud of creditors, only gratuitous 
transiers i. e., transfers for no consideration can be avoided as being in fraud of 


subsequent transferees. 

In England the statute 27 Elizabeth, 


Section 53 — Note 30 

1. 1944 Nag 44 (53) [AIRY 3l] : ILR (1944) 
Nag 342 (FB). 

1917 All 32 (33, 34) [A I R V 4] : 39 All 95 (DB). 
(Scope of S. 36, Pro. Ins. Act, 1907 and that of 
S. 53, T. P. Act, compared.) 

1916 Pat 279 (280) [AIR V 3] : 2 Pat L Jour 101 
(DB). 

2. 1938 Sind 215 (216) [AIR V 25] : ILR (1939) 
Kar 136 (DB). 

(’37) 1937 Mad W N 1162 (1163) (DB). 

(*12) 13 Ind Cas 68 (69) (Lab). 

3.11915 P C 115 (116) [A I R V 2] : 43 Cal 521 : 
43 Ind App 104. 

4. (1882) 51 L J Ch 154 (156) : 20 Ch D 389 : 46 
L T 222, Golden v. Gilliam. (Case under 13 
Eliz., Ch. 5 corresponding to S. 53, T. V. Act.) 


Chap. 4 was construed as meaning that a 


5. 1925 Cal 640 (647) [AIR V 12] (DB). 
t (’07) 34 Cal 999 (1015) (DB). 

6- 1953 Trav-Co 321 (323) TA I R V 40 C 119] : 

ILR (1953) Trav-Co 326 (DB). 

1947 Pat 471 (472, 473) [AIR V 34 C 153] : 26 
Pat 253 (DB). 

1929 Sind 94 (96) [AIR V 16]. 

1922 All 443 (443) [AIR V 9] (DB). (Transac¬ 
tion being several years old the insolvency 
Court declined to adjudicate upon, held that the 
question was not res judicata in a subsequent 
suit under S. 53, T. P. Act.) 

7.(’55) 1955 NUC(Mad) 3168 [AIR V 42]. (Frau¬ 
dulent transfers coming under S. 6 (b), Provin¬ 
cial Insolvency Act are voidable under this 
section independently of the insolvency of the 
transferor.) 

1952 Sau 47 (48) [AIR V 39] (DB). 
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voluntary transfer except where it was in favour of a charity(l) became ipso facto 
void on the subsequent execution of transfer of the same property for consideration 
whether the second transferee took his transfer with notice or not.(2) By the very 
fact of the execution of a subsequent transfer for consideration, the former voluntary 
conveyance was deemed fraudulent. This view was followed in this country also 
before the Act was passed(B) and even in cases under the old section it was held that the 
presumption was to that effect.(4) The second paragraph of sub.section (2) of the present 
section, however, now makes it clear that the mere fact that the subsequent transfer is 
made for consideration is not sufficient to enable the Court to deem the prior transfer 
a fraudulent one. 

A transfer which is not voluntary, but which is for some consideration, 
however small, is not voidable at the option of a subsequent transferee.(5) 

Under the Statute 2 7 Elizabeth, Chap. 4 a judgment-creditor was held not to 


Section 53 — Note 31 

1. (18-45) 8ER 1464 (1470, 1472) : 12 Cl & Fin 
402, New Castle upon Tyne Corporation v. 
Attorney-General. 

(1892) 61 L J P C 72 (73, 74): (1892) A C 412 
(415, 4i6), Ramsay v. Gilchrist. 

2. (1812) 34 E R 255 (259) : 11 R R 155, Buckle 
v. Mitchell. (Even when the purchaser pur¬ 
chased with notice.) 

(1750) 28 E R 1 (7, 11): 2 Yes Sen 1, Lord 
Townsend v. Windham. 

(1875) 44 L J Ch 487 (489) : 23 W R (Eng) 944, 
In re Barker’s Estate; Jones v. Bygott. 

(1876) 46 L J Ch 214 (223) : 4 Ch D 483, Price v. 
Jenkins. (Voluntary settlement by a father 
upon his son.) 

(1878) 47 L J Ch 738 (739) : 8 Ch D 318, Trowell 
v. Shenton. (Post-nuptial settlement which was 
in pursuance of ante-nuptial contract by an 
infant, held a voluntary one.) 

(1883) 53 L J Ch 87 (88) : 24 Ch D 597, Shurmur 
v. Sedgwick. 

(1891) 60 L J PC 66 (67): 1891 A C 264, De 
Mestre v. West. 

(1852) 21 LJQB 139 (141) : 17 Q B 723, Doe d. 
Newman v. Rusliam. 

(1852) 51 ER 595 (598): 15 Beav 408, Butter¬ 
field v. Heath. (Post-nuptial settlement of 
life-estate executed by husband and wife in 
favour of themselves and their children.) 

(1807) 103 E R 495 (500): 9 East 59, Doe d. 
Otlev v. Catharine Manning. 

(1755) 27 E R 192 (194) : Ambl 285 : 2 Ves 450, 
Senhouse v. Earle. 

(1690) 21 E R 815 (815) : 1 Nels 160, Wathins v. 
Steevens. 

(1775)98 E R 1085 (1086): 1 Cowp 278, Chap¬ 
man v. Emery. (Mortgagee is a purchaser.) 
(1727) 21 E R 1084 (1084) : 1 Eq Cas Abr 334, 
Tonkins v. Ennis. 

(1811) 34 E R 249 (251): 18 Yes 90, Pulvertoft 
v. Pulvertoft. 

(1812) 104 E R 1069 (1070) : 16 East 212, Doe 
Leseee of Parry v. James. 

(1817) 35 E R 887 (888) : 2 Mer 123, Smith v. 
Garland. 


(1737) 95 E R 857 (859) : 2 Wills 356 (358), Roe 
v. Mitton. 

(1590) 77 E R 146 (147) : 5 Co Rep 60a, Gooch’s 
case. 

[See (1895) 43 W R (Eng) 657 (659) : (1895) 
W N 85, Attorney-General v. Jacobs Smith. 
(“Consideration of marriage extends only to 
the husband and wife and children of that 
marriage, and that all other persons arc volun¬ 
teers in some sense.’’) 

(1822) 37 E R 1107 (1112) : Turn & R 281, 
Johnson v. Legard.] 

[But see (1776) 98 E R 1171 (1172) : 2 Cowp 
432, Cadogan v. Kennett. (A fair voluntary 
conveyance may be good against creditors, 
notwithstanding its being voluntary.) 

(1777) 98 E R 131 * (1321) : 2 Cowp 705, Doe d. 
Watson v. Routledge. (It must also be fraudu¬ 
lent.) 

(1738) 26 E R 9 (11): 1 Atk 13, Rusell v. 
Hammand. (Voluntary settlement is not 
fraudulent but an evidence of fraud only.) 

(1805) 127 ER 492 (493) : 1 B & P (N R) 332, 
Doe v. Martyr. (Subsequent transferee with 
notice of prior voluntary transfer, not pro¬ 
tected.) 

(1803) 32 E R 575 (576) : 9 Ves 190(194), 
George v. Milbanke. (It is only pritna facie 
evidence of fraud.) 

(1804) 32 E E 741 (741): 9 Ves Jun 612, Gil- 
ham v. Locke. (Do.) 

(1816) 56 E R 152 (154) : 1 Madd 414, Hollo¬ 
way v. Millard. (Do.) 

(1736) 26 ER 393l393):l Atk 625, Oxley v. Lee.J 

3. (’74) 22 Suth W R 60 (67) (DB). 

(’95) 22 Cal 185 (200, 201) (DB). (Per Sale, J — 
According to Statute 27 Eliz., Chap. 4, a volun¬ 
tary deed of transfer or conveyance had no 
effect as against the subsequent purchaser for 
consideration, 22 Suth W R 60, followed,) 

4. (’95) 22 Cal 185 (202, 203) (DB). (Per 
Sale, J.) 

5. (1871) 40 L J Ch 289 (290, 291): 6 Ch App 

228, Bayspoole v. Collins. 

(1876) 46 L J Ch 396 (398), Teasdale v. Brith- 

waite. 
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be a “purchaser” for the purposes of fthat section.(6) Obviously such a person will 
cot also be a “subsequent transferee” within the meaning of this section. 

See also the undermentioned case.(T) 


32 Auction purchaser, whether is a subsequent transferee.—An auction 
purchaser at a sale in execution of a decree, whether he be a third party purchaser(l) 
or the decree-holder himself,(2) is not a “subsequent transferee” within the meaning 
of this section, inasmuch as a ‘‘transfer” within the meaning of this Act is a transfer 
by act of parties (8). He cannot, therefore, avoid the transfer under this section in 
that capacity. But if lie happens to be also a creditor of the transferor, the transfer 
could, according to the Bombay High Court, be avoided by him as a creditor, e\ en 
after he had purchased the property in auction.(4) According to the Madras High 
Court, he cannot, after his purchase, . avoid the transfer as a creditor though he 
could have done so before he became the purchaser and if he had done so he .could 
rely after his purchase upon his avoidance of the transfer before his purchase.(5) An 
auction-purchaser who is not a creditor of the transferor can, if the decree.holder 
himself had avoided the fraudulent transfer, get the benefit of such avoidance.(6) 


33. Plea of fraudulent transfer. — In Bal Gangadhar Tilak v. Srinivas 
Panditi 1) their Lordships of the Privy Council relied upon the following passage from 
the judgment of Lord Selborne in I Vailing ford v. Mutual Society 1%) : 

“With regard to fraud, if there be any principle which is perfectly well settled, it is that 
general allegations, however strong may be the words in which they are stated,.are insutiicient 
even to amount to an averment of fraud of which any Court ought to take notice. 


Their Lordships further observed, that the law in India is, in no way, different 
from the principles stated in the passage quoted. Order G, R. 4 of the Code of Civil 
Procedure provides : 

“In all cases in which the party pleading relies on any , . . . fraud . . . . and in all other 
case 3 in which particulars may be necessary beyond such as are exemplified in the.foims 
aforesaid, particulars (with dates and items, if necessary) shall be stated in the pleading.'”(3) 


The principle referred to above applies to a plea that a transfer is fraudulent 


under S. 53 of this Act.(4) 

e. (1856) 25 L J Ch 293 (305) : 6 Do M & G 507, 

Beavan v. Earl of Oxford. 

7. 1935 Lah 953 (953) [A I R V 22]. (Claim 
under mortgage against bona fide purchaser for 
value — Plaintiff has to prove both good faith 
and actual execution of mortgage — Mere recital 
of considerations in the deed is no prinia facie 
evidence of good faith.) 

Section 53 — Note 32 

1. 1958 Pat 568 (569) [AIR V 45 C 186]. 

1954 Mad 173 (175) [AIR V 41 C 6s]. 

1930 Nag 51 (53) [AIR V 17]. 

1919 Nag 122 (123) [AIR V 6]. 

1915 Born 89 (90) [AIR V 2] : 39 Bom 507 (DB). 

2. 1939 Bom 508 (512) [AIR V 26]. 

3. 1958 Pat 568 (569) [AIR V 45 C 186]. 

1919 Nag 122 (123) [AIR V 61. 

[See also 1937 Cal 203 (206) [AIR V 24] (DB). 
(Property under mortgage sold in execution of 
a money decree against mortgagor — Absence 
of cogent evidence to show that mortgage was a 
6ham and fictitious transaction — Auction- 


purchaser of property cannot challenge the 
validity of mortgage on the ground of absence 
of consideration or the inadequacy of it.) 

4. fl939 Bom £08 (512) [AIR V 26]. 

5. 1921 Mad 657 (659) [AIR V 8] (DB). 

6. 1954 Mad 173 (176) [AIR V 41 C 68]. 

1936 Mad 408 (410) [AIR V 23]. 

Section 53 — Note 33 

1. 1915 P C 7 (13) [AIR V 2] : 39 Bom 441 : 42 
Ind App 135. 

2. (1881) 50 L J Q B 49 (54) : 5 App Cas 685. 

3. See the AIR Commentaries on the Code of 
Civil Procedure 7tli (1963) Edn,, O. 6, R. 4, 
Note 2. 

4. 1933 Rang 169 (172) [AIR V 20]. (A I R 1915 
P C 7, followed.) 

1928 Mad 793 (794) [AIR V 15] (DB). (AIR 1916 
P C 238, Relied on.) 

1920 Oudh 182 (184) [AIR V 7]. (Transfer inten¬ 
ding to defeat anticipated execution does not 
fall under the section.) 
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The plea must be taken in the first Court itself and not in the appellate 
Court.(5) 

34. Onus of proof. — The general principle is that the onus of proving 
fraud is on the person alleging it.(l) Accordingly -the onus of proving a deed as- 
fraudulent is on the person alleging it.(la) Further, a charge of fraud must be sub. 
stantially proved as laid and where one kind of fraud is charged, another kind of 
fraud cannot, upon failure of proof, be substituted for it.(2) But fraud is generally 


5. (1843) 49 ER 1006 (1011): 7 Beav 112, 
Richardson v. Harton. 

Section 53 — Note 34 

1. 1958 SCI (4) [A I R V 45 C 1] ; 1958 SCR 
257. (Application by official receiver to set aside 
a conveyance by insolvent — Onus is on him 
to prove that it was not made in good faith and 
for consideration.) 

1928 Mad 793 (794) [AIR V 15] (DB‘. 

(’94)21 Cal 612 (621) (DIP. (Party charging 
fraud is not relieved from this obligation because 
the other party has told an untrue story.) 

(’92)6 C PER 19(21). 

(1913) 21 Ind Cas 333 (334) (Burma). 

(’ll) 10 Ind Cas 922 (923) (Burma). 

1 a. (’69) 13 Suth W R 14 (15) (P C). 

(’75) 23 Suth W R 111 (112) (P C). 

1966 Andh Pra 157 (158) [AIR V 53 C 52] (DB). 
1961 Punj 361 (363) [AIR V 48 C 105] (DB). 

1960 Punj 548 (549) [AIR V 47 C 196] (DB). 

1954 Nag 129 (132) [AIR V 41 C 51] : ILR (1953) 
Nag 937 (DB). 

1950 Kutch 57 (57) [AIR V 37 C 45]. 

1950 Ker L T 502 (505) (DB). 

1947 Cal 154 (155,156) [AIR V 34 C 45] (DB). 
(Onus of proving fraudulent intent within 
S. 53 is on person challenging the transaction.) 
1943 All 2 (5) [AIR V 30] (DB). 

1941 Mad 690 (693) [AIR V 28]. 

|1941 Oudh 178 (179) [AIR V 28] (DB). 

1941 Oudh 205 (210) [AIR V 28] (DB). 

1941 Rang 108 (108, 109) [AIR V 28] : 1940 Rang 
L R 659 (DB). 

1938 Lab 73 (74) [AIR V 25] : ILR (1938) Lah 
439. (Fraudulent transfer by insolvent in favour 
of his wife more than two years before his ad¬ 
judication — B purchasing property in execu¬ 
tion of mortgage decree against her — Applica¬ 
tion by Official Receiver to avoid transfer—Onus 
is on the Official Receiver to prove that it was 
fraudulent.) 

1938 Oudh 230 (231) [AIR V 25] (DB). 

1936 Lah 222 (223) [AIR V 23] (DB). 

1934 Rang 30S (308,309) [A I R V 21]. (It is 
essential that decision of the Court rests not 
upon suspicion, but upon legal grounds establi¬ 
shed bv legal testimony.) 

1934 Lah 365 (366) [A I R V 21] : 15 Lah 294 
(DB). (Application by Official Receiver to 
declare invalid gift made by insolvent more than 
two years before insolvency — Burden of proof 
is on the Official Receiver.) 

1934 Lah 136 (137) [AIR V 171. 

1930 Mad 665 (667) [AIR V 17]. 

1929 Lah 409 (413) [AIR V 16] (DB). 


1927 Lah 420 (421) [AIR V 14] : 8 Lah 544 
(DB). 

1926 Oudh 501 (502) [AIR V 13]. 

1925 Rang 227 (228) [A I R V 12] : 3 Rang 71. 
(Where the execution of a sale-deed by a father 
to his daughter is admitted and there is nothing 
on the face of it to suggest fraud, the burden of 
proving that it was a fraudulent conveyance lies 
on the party who alleges it — As against such 
party, the daughter need not prove considera¬ 
tion.) 

1924 Nag 363 (365) [AIR V ll]. 

1923 Nag 17(18) [AIR V 10]. 

1921 Low Bur 58 (59) [AIR V~8]: 11 Low Bur Rul 
89 (DB). 

1913 Punj L R No. 246 page 827 (829) (DB). 
+(*09) 1 Ind Cas 795 (796) (DB) (All). 

(’09) 12 Oudh Case 74 (76). 

(’07) 17 Mad L Jour 11 (14) (DB). (In a suit for 
declaration that a deed of sale is not binding 
on the plaintiff being in fraud of creditors, it is 
for the plaintiff to establish affirmatively an. 
intent to defeat or delay creditors.) 
f ’03) 5 Bom L R 142 (143) (DB). 

(’01) 25 Bom 202 (206, 207) (DB). 

(’01) 1901 All W N 67 (68). 

(’92-96) 2 Upp Bur Rul 315 (317). 

(’91) 4 CP L R 179 (180). 

(’89) 2 C P L R 63 (64). 

+(’86) 8 All 178 (180) (DB). 

‘*84) 1 C P L R 59 (62). 

+(’38) 42 Cal W N 34 (36). 

(’21) 60 Ind Cas 825 (826) (DB) (All). 

(’13) 20 Ind Cas 355 (356) (DB) (Lah). (Suit for* 
setting aside a decree obtained on award as 
fraudulent.) 

(’13) 21 Ind Cas 333 (334) (Low Bur). 

(. ’ll) 11 Ind Cas 781 (781) (Low Bur). 

(’10) 8 Ind Cas 1205 a206) (Low Bur). (Purcha¬ 
ser not a woman of independent means ^ endor 
still retaining possession of the property-- 
—Onus to prove the sale for consideration and- 
bona fide is on the purchaser.) 

(’10) 13 Oudh Cas 265 (276, 281) (DB). 

(1895) 64 L J P C 136 (138) : 1895 A C 62o : 11 
R 554:72 L T 879:44 W R (Eng) 6o, In re 
Cook; Morris v. Morris. 

(1881) 51 L J Ch 503 (503), Golden v. Giliam. 
(Affirming (1881) 51 L J Ch 154.) 

2. (’87) 11 Bom 620 (643): 14 Ind App 111 PC). 

*1920 Cal 26 (32) [AIR V 7] (DB). 

1916 Cal 120 (123) [AIR V 3] (DB . 

1916 Cal 876 (878) [AIR V 3, (DB). 

(’ll) 10 Ind Cas 922 (923) (Low Bur'. 
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seldom possible to be established by direct evidence ; it is usually established by the 
surrounding circumstances(3) that is, by circumstantial evidence.(4) But it is not 
established by mere suspicion and eonjeeture.(5) In Satish Chandra Chattelji v. Satish 
Xantka Roy(6) their Lordships of the Privy Council observed as follows : 

“Charges of fraud and collusion like those contained in the plaint in this case must, no 
doubt, be proved by those who make them-proved by established facts or inferences legitimately 
drawn from those facts taken together as a whole. Suspicions and surmises and conjecture are 
not permissible substitutes for those facts or those inferences, but that by no means requires 
that every puzzling artifice or contrivance resorted to by one accused of fraud must necessarily 
be completely unravelled and cleared up and made plain before a verdict can be properly found 
against him. If this were not so, many a clever and:dexterous knave would escape. 

As to the circumstances that may raise a presumption of fraudulent intent 
under this section, see Note G. 

Where a transfer is proved to have been made with intent to defeat oi delay 
the creditors, the onus will shift to the transferee to show good faith and considera. 
tion.(7) Question of onus of proof will, howe ver, be academic where the entire evidence 

[See also (1940) 42 Punj L R 385 (392'' (DTP. 

(Fraud not pleaded and proved cannot be pre¬ 
sumed.)] 

3. ILR (19G2) 12 Raj 517 (521). 

{’49) 1 Pepsu L R 198 (204) (DB). (Per Leja 
Singh C. J. in his order of reference to a Divi¬ 
sion Bench.) 

1943 Mad 531 (533) [AIR V 30] (DIP. (Fraudu¬ 
lent intent has to be inferred from the conduct 
of the party and circumstances proved.) 

1937 Oudh 349 (351) (AIR V 24] (.DB). 

1931 Oudh 405 (407) AIR V 18] (DID. 

1931 Oudh 344 (344) [AIR V 18] (DB). 

1930 Lah 12 (14) [AIR V 17]. 

1928 Nag 1 (4) [AIR V 15]: 23 Nag L R 143 (DB). 

1925 Nag 400 (462) [AIR V 12]. (Fraud can be 
inferred from the conduct of the parties.) 

[See als t 1925 Nag 427 (431) [AIR V 12]. (Evi¬ 
dence of forgerv.) 

1950 Kutch 57 (57, 58) [AIR V 37 C45]. (Trans¬ 
fer of immovable property by person in favour 
of his daughter, who was child widow, living 
on maintenance, during pendency of money 
suit against transferor is significant.)] 

4. 1932 Cal 434(435) [AIR V 19]:59 Cal 160, DB'. 

1937 Oudh 340 (351) [AIR V 24] (DID. 

1931 Oudh 333 (338) [AIR V 18] : 7 Luck 131 

(DB). 

1931 Oudh 256 (259) [AIR V 18] : 6 Luck 546 
(I)B). (AIR 1923 P C 73, relied on.) 

*(1900) 13 C P L R 180 (187). 

(’95) 9 C P L R 142(144). 

(’93) 7CPLR 73 (75, 76). 

(’69) 3 Beng L R (AC) 108(110, 111)(DB). 

5. 1960 Punj 548 (549) [AIR V 47 C 196] (DBh 
1954 Nag 129 (132) [AIR V 41 C 51] : ILR (1959) 

Nag 937 (DB). 

1935 All 995 (995) [AIR V 22] : 58 All 342. 

1932 Mad 182 (184) [AIR V 19'] (DB). 

1920 Oudh 182 (184) [AIR V 7], (A I R 1916 P C 

228, Relied on.) _ 

|1918 Pat 632 (633) [AIR V 5] (DB). 

Bom Unrep Case No. 129 of 1872. 

Bom Unrep Case No. 185 of 1872. 


C07) 6 Cal L Jour 472 (489) (DB). 

(’92-96) 2 Upp Bur Rul 318 (321, 322). 
f(’74) 22 Suth W R 124 (125) (DB). 

(’66) 6 Suth W R 235 (236) (DID. 

(’69) 3 Beng L R (AC) 108 : 11 Suth W R 482 
(484) (DB). 

6. 1923 P C 73 ^76) [AIR V 10]. 

7. 1963 S C 1150 (1157) [AIR V 50 C 174]: 1963 
Supp 2 SCR 55. 

1961 Punj 361 (363) [AIR V 48 C 105], (When 
creditors have established facts which show the 
prima facie intention of the debtor to defeat cr 
delay creditors it is then for the debtor to meet 
the case made out and to explain the facts.) 

1954 Nag 129 (132) [AIR V 41 C 51]: ILR (1953) 
Nag 937. 

1950 Her L T 502 (505) (DB). 

1947 Cal 154 (156) [AIR V 34 C 45] (DB). (A 
mere general knowledge that the transferor was 
in financial embarrassment would not by itself, 
establish want of good faith on the part of the 
transferee.) 

1943 All 2 (5) [AIR V 30] (DB). (When the 
person attacking the transfer proves facts which 
are sutlicient to show that prima facie the 
intention of the transferor was to defeat or 
delay creditors, it is for the transferor to meet 
the case and to explain the facts. Mere muta¬ 
tion in accordance with transfer is not enough 
to show absence of such intention.) 

1933 Rang 191 (192) [AIR V 20]. 

1941 Mad 690 1 693) [AIR V 28j. 

1930 Lah 136 (137) [AIR V 17]. 

1927 Rang 331 (332) [AIR V 14]. 

1926 Nag 494 (494) [AIR V 13 J. 

1921 Low Bur 58 (58, 59) [AIR V 8] 

Bur Rul 89 (DB). 

(’13) 21 Ind Cas 333 (334) (Burma). 

(’07-08) 4 Low Bur Rul 211 (212). 

(’02) 5 Bom LR 142 (143) (DB). 

(’10) 33 Mad 334 ^338) (DB). (5 Bom L R 142, 
Followed.) 

[See also (’66) 1 Agra 79 (81) (DB). (Case before 
tho Act.) 


11 Low 
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is before the Court and will have little significance except in a rare case where the 
considerations are evenly balanced.(7a) See also the undermentioned cases.(8) 

As to burden of proof in suits under 0. 21, E. 63 of the Code of Civil Procedure 
in which the question whether a transfer is fraudulent arises, see Note 19 on that rule 
in the A. I. R. Commentaries on the Code of Civil Procedure, 7th (1963) Edn. 

35. Limitation for suit to avoid document under this section. _ See 

Note 23 on Art. 113 of the A. I. R. Commentaries on the Limitation Act, 1963, 4th 
(1965) Edn. See also the undermentioned cases.(l) 


a[53A. Where any person contracts to transfer for consideration 
Part peifornmncc. any immoveable property by writing signed by him or on 

his behalf from which the terms necessary to constitute the transfer can be 
ascertained with reasonable certainty, 


and the transferee has, in part performance of the contract, taken 
possession of the property or any part thereof, or the transferee, being 
already in possession, continues in possession in part performance of the 
contract and has done some act in furtherance of the contract, 

and the transferee has performed or is willing to perform his part of 
the contract, 


(1900) 23 Mad 184 (189) (DB). 

1927 Nag 166 (168) AIK V 14j. (It is necessary 
for the purchaser to show that there was real 
intention of the debtor to pass ownership and 
of himself to acquire it. Mere transfer of posses¬ 
sion is insufficient.)] 

7a. 1963 S C 1150 (1154) [AIR V 50 C 174] : 
1963 Supp 2SCR 55. 

8 . 1963 Mad 450 (452) [AIR V 50 C 152]. (Mort¬ 
gage affected by statutory presumption under 
S. 6 of Madras Indebted Agriculturists (Tempo¬ 
rary Relief) Act that it was executed with 
intent to defeat or delay creditors—Onus will 
be on judgment-debtor under mortgage decree to 
prove that there was no such intent.) 

1919 Pat 181 (1S1, 183) [AIR V 6] (DB). 

Section 53 — Note 35 

1. 1953 Trav-Co 321 (323) [AIR V 40 C 119] : 
ILR (1953* Trav-Co 326 (D13). (No suit under 
S. 53 brought and question whether transactions 
were fraudulent not arising on pleadings - Held 
to send case back for necessary amendments will 
be to permit amendments after expiry of 
period of limitation.) 

194S Bom 265 (268, 270, 271) [AIR V 35 C 72] : 
ILR (1947) Bom 807 (DB). (Suits under S. 53 
—Art. 120 and not Art. 91, Limitation Act 
governs such suits — Right accrues when credi¬ 
tor has knowledge of fraud and not when the 
plaintiff decides to exercise his option of avoid¬ 
ing transfer — View of Lokur J. in AIR 1944 
Bom 267 in so far as it goes against this view 
net approved cn Letters Patent appeal.) 


1947 Pat 257 (260) [AIR V 34 C 92] (DB). (Suit 
under O. 21, R. 63, Civil P. C. in representative 
capacity against defendants 1 and 2, husband 
and wife respectively, alleging transfer by for¬ 
mer in favour of latter as fraudulent— Will by 
defendant 2 giving property to deity — Defen¬ 
dant 1 appointed shebait - Death of defendant 2 
— Deity through defandant 1 as shebait apply¬ 
ing to be added as legal representative—Plaintiff 
objecting—Application rejected - Plaintiff held 
could not after limitation ask deity to be 
brought on record as legal representative— 
Sbebaits being already on record in another 
capacity was of no avail — Application could 
not be treated as fresh suit under S. 53, T. P. 
Act against deity since it would be barred, six 
years having elapsed after the impugned trans¬ 
action.) 

1942 Mad 483 (484) [AIR V 29] : ILR (1942) Mad 
862 (DB). (Application by Official Receiver to 
set aside transfers by insolvent under S3. 53 
and 54, Provincial Insolvency Act, dismissed— 
On appeal by Official Receiver, District Judge 
directing that proper remedy was suit by credi¬ 
tors under S. 53 T. P. Act, for declaration of 
transfers as void—Suit by A , one of creditors 
under S. 53— A claiming to deduct time spent 
in prosecution of appeal before District Judge — 
Section 14, Limitation Act, held did not apply.) 

1940 Lab 198 (198, 199) [AIR V 27]. (Though 
the creditor has to challenge the transfer only 
within six years, no time limit affects his 
defence where he has occupied the position 
of a defendant.) 
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then, notwithstanding that the contract, though required to be regis¬ 
tered, has not been registered, or, where there is an instrument of transfer, 
that the transfer has not been completed in the manner prescribed therefor 
by the law for the time being in force, the transferor or any person claim¬ 
ing under him shall be debarred from enforcing against the transferee and 
persons claiming under him any right in respect of the property of which 
the transferee has taken or continued in possession, other than a right 
expressly provided by the terms of the contract : 

Provided that nothing in this section shall affect the rights of a 

transferee for consideration who has no notice of the contract or of the 
part performance thereof. 1 

a. Inserted by the Transfer of Property (Amendment) Act, 1929 (XX of 1929), S. 16. 


Synopsis 


1. The English equitable doctrine of part 
performance. 

2. Doctrine of part performance distinguished 
from the doctrine of Walsh v. Lonsdale. 
(18S2) 21 Ch D 9. 

2a. Doctrines of acquiescence and expectation. 
See S. 51, Notes 22 to 24. 

3. Law in India before the introduction of 
this section. 

4. Scope of the section. 

5. Section, if retrospective in operation. 

6. “Contracts to transfer.” 

7. Consideration. 

8. “Immovable property.” 

9. Contract must show clearly terms of 
transfer. 

9a.“Writing signed by him or on his behalf.” 

10. Acts of part performance under the section. 


11. Third paragraph—Transferee s willing¬ 
ness to perform his part. 

12. Section applies only if the contract or 
transfer is invalid for want of completion 
in the prescribed manner. 

18. Transferor debarred from enforcing his 
right to the property. 

14. “Any person claiming under him.” 

14a.“Any right in respect of the property.” 

15. Proviso to the section. 

16. Contract to transfer—Proof. 

16a. Fraud on registration—Effect. See Note 16. 

17. This section and S. 27A of the Specific 
Relief Act (1877), compared. 

18. Law in States to which this Act does not 
apply. 

19. Limitation. 

20. Plea of part performance. 


. , uT he Enghs . h equitable doctrine of part performance—Where a con¬ 

tract, which was unenforceable under the Statute of Frauds (1G77) 29 Car II c 3 
as not being in writing signed by the parties, had been partly performed and the 

t t ll 1 T , Pe ,° 1 ' manCe i Were SUCh ’ aS Une<Juivoca lly rise to an inference that 

there must have been such a contract as that alleged, Courts of Equity held that they 

had power, notwithstanding the Statutes of Frauds to discover by parol evidence the 

actual terms of such contract and give relief to the partie, ■ a that basis This in 

short, is the English equitable doctrine of part performance. 

History of the doctrine. 

rrovid rt’LtoS°,[,£'” dS 1Ene '* ml “ <*• y “' 1077 »• 4 

action^ 1 ' b ° brought or some memoLdum’ » noic Infect 

authorised 1 .° C C a ‘ 8C<1 tberewlth or so,iie otllcr Person thereunto by him lawfully 

Of the sluue o e f r 0tiCe ? that a T tr 7\ Which faileJ to Com ^ with the requirements 
the Statute of Frauds was not void but was merely one which could not be proved 
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except by a memo in writing.(l) On this principle it was held that if a parol agree¬ 
ment of the nature referred to in the Statute of Frauds was admitted by the party 
bound, it was out of the statute.(2) The object of the statute was held to be merely to 
prevent fraud being perpetrated. But in the application of the statute it was found in 
practice that it was sometimes capable of being taken advantage of to effectuate a 
fraud. It enabled a person who induced another to act upon his promise and change 
his position, subsequently to turn round and repudiate his promise on the ground that 
it was not reduced to writing. Courts of Equity, therefore, sought out means to relieve 
this difficulty. The theory on which they proceeded was that a statute intended to 
guard against fraud should not be allowed to so operate as to encourage fraud. By 
construction, they limited the operation of the statute to those cases only where the 
relief was claimed on the contract itself as alleged and held that it did not apply to 
cases where the contract was partly performed by the parties and the acts of part 
performance gave rise to an inference by themselves that there must have been some 
contract between them.(2a) In other words, where material acts were done in part 
performance of a contract it was held that it was taken out of the mischief of the 
statute.(2b) 


In such cases, the Courts of Equity felt themselves at liberty to receive parol 
evidence as to the terms of the contract and to grant relief to the parties on the basis 
of such contract, such as by decreeing specific performance of the contract(3) or by 
granting an injunction preventing a party from acting in breach of the contract. In 
Caton v. Caton{4) Lord Cranworth, L. C., observed : 

“Though Courts of Equity have held themselves bound by this last enactment (i. e., the 
Statute of Frauds), they have yet, in many cases, felt themselves at liberty to disregard it, 
when to insist on it, would be to make it the means of effecting, instead of preventing, fraud. 
This is the ground on which they decree specific performance of parol contracts for the sale or 
purchase of land, when the contract has been in part performed. The right to relief in such 
cases rests, not merely on the contract, but on what has been done in pursuance of the con¬ 
tract _The ground on which the Court holds that part performance takes a contract out 

of the purview of the Statute of Frauds, is, that when one of two contracting parties has been 
induced or allowed by the other to alter his position on the faith of the contract; as, for 
instance, by taking possession of land, expending money in building, or by other like act-;; 
there, it would be a fraud in the other party to set up the legal invalidity of the contract, on 
the faith of which he induced or allowed the person contracting with him to act. 

The leading case on the subject is Maddison v. Alderson.ib) Lord Selborne after 
statin" that the equity of part performance rests on the principle of fraud and that 


Section 53A — Note 1 

1. (1883) 52 LJQB 737 (741, 749) : 47 J P 
821 *. 31 W R (Eng) 820 : 8 App Cas 467 : 49 
L T 303, Maddison v. Alderson. 

(1879) 48 L J Ex 362 (364, 365) : 11 Q B D 
(1281 : 40 L T 240 : 27 W R (Eng) 4S2, Britain 

v. Rossiter. 

(1805) 102 ER 1419 (1423): 6 East 602: 2 
Smith 559 : 8 R R 566, Crosby v. Wadsworth. 

(1740) 36 E R 939 (941) : 3 Swan 437 : 19 R R 
254, Pembroke v. Thorpe. 

2. (1801) 31 E R 913 (927) : 6 Yes 12, Cocthe v. 

Jockson. 

(1739) 27 E R 381 (381) : Amb 586, Gunter v. 
Halsey. 

[See also (1806) 33 E R 176 (1781 : 12 Yes 466 : 
8 R R 354, Blagden v. Bradbear.] 


2a. (1807) 33'E R 569 (569, 570) : 14 Yes 386 : 
9 R R 304, Frame v. Dawson. 

2b. (1784) 28 E R 1205 (1212) : 1 Bro C C 404, 
YVbibread. v. Brockhurst. 

(1739) 27 E R 33 L (381): Amb 586 , Gunter v. 

Halsey. 

3. (1761) 21 E R 303 (303) : 1 Dick 346, Lawson 

v. Laude. „ „ , 

(1739) 27 ER 381 (381): Amb 586, Gunter v. 

Halsey. _ , 

( 1719 )*24 E R 232 (232) : Pre Ch 518, Lockev v. 

Locke y. 

4. (1866) 35 L J Ch 292 J295) :: ]» A PP ^ 

12 Jur (NS) 171 : 14 L T (NS) o4 . 14 

(Eng) 267. __ 

5. *(1883) 8 App Cas 467 - 475 , 476) : 52 L J Q B 
737 (742) : 31 W R (Eng 820 . 49 L 1 dJo . 4 

J P 821. 
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Courts of Equity will not permit the statute to be made an instrument of fraud, 
observed as follows : 


“In a 9uit founded on such part performance, tho defendant is really ‘charged’ upon the 
equities resulting from the acts done in execution of the contract, and not (within the 
meaning of the statute) upon the contract itself. If such equities were excluded, injustice of a 
kind which the statute cannot be thought to have had in contemplation would follow. Let the 

case be supposed of a parol contract to sell land, completely performed on both sides, as to 

everything except conveyance, the whole purchase money paid; the purchaser put into posses¬ 
sion; expenditure by him (say in costly building) upon the property; leases granted by him 
to tenants. The contract is not a nullity; there is nothing in the statute to estop any Court 
which may have to exercise jurisdiction in the matter from enquiring into and taking notice of 
the truth of the facts. All the acts done must be referred to the actual contract, which ig the 
measure and test of their legal and equitable character and consequences. If, therefore, in such 
a case a conveyance were refused, and an action of ejectment brought by the vendor or his heir 
against the purchaser nothing could be done towards ascertaining and adjusting the equitable 
rights and liabilities of the parties without taking the contract into account. The matter has 
advanced beyond the stage of contract; and the equities which arise out of the stage which it 
lias reached cannot be administered, unless the contract is regarded. The choice is between un¬ 
doing what has been done (which is not always possible, or, if possible, just) and completing 
what has been left undone. The line may not always be capable of being so clearly drawn as 
in the case which I have supposed; but it is not arbitrary or unreasonable to hold that, when 
the statute says that no action is to be brought to charge any person upon a contract concern¬ 
ing land, it has in view the simple case in which he is charged upon the contract, only, and 
not that in which there are equities resulting from res gestae subsequent to and arising out of 
the contract. So long as the connexion of those res gestae with the alleged contract does not 
depend upon mere parol testimony, but is reasonably to be inferred from the res gestae 
themselves, justice seems to require some such limitation of the scope of the statute which 
might otherwise interpose an obstacle even to tho rectification of material errors, however 
clearly proved, in an executed conveyance, founded upon an unsigned agreement.” 


It was, however, held that the doctrine of part performance was one which 

should not be unduly extended,(6) but should be confined within limits intended to 

prevent the recurrence of the very mischief which the statute was intended to 
suppress. (7) 


The following are the limitations: 

(a) The act of part performance must unequivocally be referable to the 

alleged contract. 

(b) It must be such an act of part performance as to have changed the rela¬ 

tive positions of the parties as to the subject-matter of the contract.(Ta) 

(c) It must not be an act preparatory to the completion of the contract. 


(A) Act must be unequivocal. 

The act of part performance which will take tbe case out of the Statute of 
Frauds must unequivocally be referable to the contract alleged. As was observed bv 
Lord Hardwick in Gunter v. Ualsey{ 8) “tbe acts done in part performance must be 
such as could be done with no other view or design than to perform the agreement' 1 
The mere fact that the act is consistent with the alleged contract is not sufficient. An 
act, which though in truth done in pursuance of a contract, admits of an explanation 


6 . (1761) 30 E R 126 (127) : 2 Cox Eq Cas 271 : 
2 R R 41, O’Reilly v. Thompson. 

(1804) 9 R R 54 (57) : 2 Sell and Lefr 1, Lindsay 
v. Lynch. 

*7. (1925) 94 L J Ch 113 (121): 1925 Ch 96 
(112) : 132 L T 370 : 69 S J 142, Rawlinson v. 
Ames. 


Ub83 52 L JQB 737 (743): 8 App Cas 467 

(478) * jV V 11 (Eng) 820 : 49 L T 303 : 47 J p 
8-1, Maddison v. Alderson. 


7 B a i 1 62f(D°Br 73(475 ' 476,[AIBVl0]: 47 

1926 Bom 384 (387) [AIR V 13] (DB). 

8 . (1739) 27 L R 331 (381) : Amb 586. 


4 T. P. 52. 
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•without supposing a contract is not an act of part performance taking the case out of 
the statute.(9) 

The taking of possession by the promisee has always been considered a marked 
circumstance which is unequivocally referable to the contract(9a) and which is there¬ 
fore sufficient to take the case out of the Statute of Frauds. ‘‘If a Court found a man” 
said Cotton, L. J., in Britain v. Bossiterf 10) 

“in occupation of land or doing acts with regard to it under circumstances which would 
prima facie render him a trespasser, the Court would say that there was strong evidence from 
the user of the land of the existence of a contract, and would therefore allow parol evidence to 
be brought to show the real circumstances under which possession was taken.” 


In Dale v. Hamilton(ll) Sir James Wigram, V. C., said : 

“one man without being amenable to the charge of trespass is found in the possession of 
another man’s land. Such a state of things is considered as showing unequivocally that some 
contract has taken place between the litigant parties; and it has, therefore, on that specific 
ground been admitted to be an act of part performance.” 


He relied upon the decision in Morphett v. Jones(l2) where Sir Thomas 
Plumer, M. R., observed : 

“When a person not in possession makes an agreement with the owner, and enters into 
possession, such possession has always been held to be a performance, because it is an unequi* 
vocal act referable to the contract. The act of a stranger on the land cannot be explained 
except by reference to a contract; it has always been considered as evidence of some antecedent 
contract and lets in the enquiry what that contract was, the Court not considering the act to be 

mere trespass or unauthorised possession.” 


See also the undermentioned cases.(lB) 



9. 1925 Rang 322 (324) [AIR V 12] : 3 Rang 243. 
(Mortgagee claiming to be in possession under 
an oral agreement to sell the mortgaged pro¬ 
perty to him — Possession would ordinarily be 
referable to the mortgage and not only to the 
agreement—Doctrine does not apply— Overruled 
on another point in AIR 1927 Rang 33 (FB).) 

(1846) 67 E R 955 (960) : 5 Hare 369 *. 16 LJ Ch 
126: 11 Jur 163 : 71 R R 127, Dale v. Hamilton. 
(1883) 52 L J Ch 737 (744) : 31 W R (Eng) 820 : 
8 App Cas 467 (479) : 49 L T 303 : 47 J P 821, 
Maddison v. Alderson. 

(1807) 33 E R 569 (569, 570) : 14 Yes 3S6 ; 9 
R R 304, Frame v. Dawson. 

|(1882) 52 LJQB 140 (143): 10 Q B D 148 
(154) *. 48 L T 60 : 47 J P -244, Humphreys v. 
Green. (Payment of part or whole of purchase- 
money is not sufficient for act of part per¬ 
formance unless shown that it is in respect of 
particular land which is subject-matter of 
parol agreement.) 

[See also (1743) 26 ER SOS (805): 3 Atk 1, 
Lacoa v. Mestins. 

(1896) 65 L J Ch 754 (756) : 44 W R (Eng) 684 : 
2 Ch 428 (433) : 74 L T 811, Hodson v. 
Heuland.] 

9a. 1926 Bom 381 (387) [AIR V 13] (DB). 

10. (1879) 48 L J Ex 362 (366, 367) : llQBD 
123 (131): 40 L T 240 : 27 W R (Eng) 482. 

1 1.(1846) 67 ER 955 (960) : 5 Hare 369 : 16 
L J Ch 126 : 11 Jur 163 : 71 R R 127. 

12. ( 1818 ) 37 E R 45 ^49): 1 Swan 172 : 1 Wils 
Ch 100 : 18 R R 48. 


11 LT 
13 WR 


13. (1955) 1 All E R 914 ^920, 923) : 1955 App 
Cas 778. 

(1802) 9 R R 3 (9): 1 Sch & Lef 22, Clinan v. 
Cooke. 

(1883) 52 L J Ch 577 (582) : 22 Ch D 797 (808) : 
48 L T 497 : 31 W R (Eng) 774, Re Foster; Ex 
parte Foster. 

,1811) 34 ER 341 (343): 18 Yes 328 : 11 R R 
207, Gregory v. Mighell. 

;i740) 36 E R 939 (941): 3 Swan 437 : 19 R R 
254, Pembroke v. Thorpe. 

1685) 23 E R 524 (525): 1 Vern 363 : 1 Eq Cas 

Abr 21, Butcher v. Stapely. 

1864) 55 E R 626 (627) : 24 Beav 237 : 

(NS) 360 (361) : 11 Jur (NS) 1167: 

(Eng) 125 : 145 R R 498, Millard v. Harvey. 

1857) 44 E R 634 (640) : 1 De G & J 34 : 3 Jur 
(NS) 847 : 118 R R 16, Pain v. Coombs. 

1737) 26 E R 9 (9) : 1 Atk 12, Clark v. Wright. 

1743) 26 ER 803 (805): 3 Atk 1, Lacon v. 

18761*46 L J Ch 181 (191'' : 4 Ch D 73 (76, 78) : 
25 W R (Eng) 39 : 35 L T 619, Ungley v. 

1797^30 E R 1063 (1065) : 3 Ves Jun 378 : 4 

RR 26, Wills V. Stradling. Payment of in¬ 
creased rent and its acceptance by landlord is 
strong proof of act of part performance.) 

192H 90 L J Ch 373 (375) : >1921) 2 Ch 2 5 (28) : 
124 L T 823 : 65 S J 515, Brough v. Rettleton 
1896) 65 L J Ch 754 (1 57) : 74 L T oil : (1896) 

2 Ch 428 ( 433 ) : 44 W R (Eng) 684, Hodeon v. 

Heuland. 
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The mere continuing in possession by a lessee is not an act of part perform, 
ance of a contract to grant a fresh lease.(14) But the continuing in possession by the 
tenant coupled with the payment of increased reit is an act of performance.(15) The 
reason is that the former is an equivocal act not necessarily referable to an agreement 
to grant a lease while the latter acts are such as are referable only to an agreement to 
grant a fresh lease. Where, however, a tenant entered into possession during negotia¬ 
tions for a lease, and continued in possession after the agreement was concluded, it was 
held that this was a part performance of the con tract.(15a) 

The mere payment of money even if it be the whole of the purchase-money is 
not an act of part performance.(16) It is an equivocal act capable of various explana¬ 
tions.(17) 


(B) The act of part performance must be such as to have changed the relative positions of the 
parties as to the subject-matter of the contract. 

“It is not enough-” said Lord Selbourne in Maddison v. Alderson,(18) 

“that an act done should be a condition of, or good consideration for, a contract, unless it 
is, as between the parties, such a part execution as to change their relative positions as to the 
subject-matter of the contract.’* 

As was stated by Sir William Grant, M. R., in Frame v. Dawsonfld) “the act must 
be such that the party would suffer an injury amounting to fraud by the refusal to 
execute the agreement.”(20) ‘‘It is, in general, of the essence of such an act,” said 
Sir Jame3 Wigram, in Dale v. Hamilton^ 21) 

“that the Court shall, by reason of the act itself, without knowing whether there was an 
agreement or not, find the parties unequivocally in a position different from that, which accord¬ 
ing to their legal rights, they would be in, if there were no contract.” 


See also the undermentioned cases.(22) The taking of possession would consti 


[See also (1911) 83 L J Ch 579 (585) : (1914) 1 
Ch 788 (799): 109 LT 92*2 : 58 S J 271, 
Danials v. Trefusis. 

(18-17) 56 L J Ch 6G2 ( 666 ) : 35 Ch D 681 (69l): 
56 L T 900 : 35 W R (Eng) 754 : 51 J P 708, 
Mcmanus v. Cooke. (The doctrine of part per¬ 
formance also applied to parol agreement for 
casements, though no interests in land is in¬ 
tended to be acquired.)] 

14. |(1883) 52 LJQB 737(744): 31'-WR(Eng) 
820 : 8 App Cas 467 (481) : 49 L T 303 : 47 J P 
821, Maddison v. Alderson. 

(1797) 30 E R 1063 (1065) : 3 Ves Jun 378: 4 
R R 26, Wills v. Stradling. 

15. (1883) 52 L J Q B 737 (744): 31 W R (Eng) 
820 : 8 App Cas 467 (480) : 49 L T 303 : 47 J P 
821, Maddison v. Alderson. 

(1899) 68 L J Ch 322 (323): (1899) 1 Ch 622 
(625): 80 L T 77 : 47 W R(Eng) 268, Miller and 
Aldworth v. Sharp. 

(1865) 35 L J Ch 140 (143): 1 Ch 35 (40, 41) : 
11 Jur (N S) 868 : 13 L T (N S) 343 : 148 R R 
111, Nunn v. Fabian. 

15a. (1918) 87 L J K B 1101 (1103) : (1918) 2 
K B 314 (318) : 119 L T 281, Biss v. Hygate. 

IB. (1917) 86 L J Ch 726 (729) : (19171 2 Ch 
356 (359, 360) : 117 L T 353 : 61 S J 592 : 33 
f L R 485,'Chapronicre v. Lambert. 

(1802) 9 R R 3 (8) : 1 Sch and L,fr 22, Uinan v. 
Cooke. 

(1816) 67 E R 955 (960): 5 Hare 369 : 16 L J 


Ch 126 : 11 Jur 163 : 71 R R 127, Dale v. 
Hamilton. 

(1709) 22 E R 40 I 2 Eq Cas Abr 46, Pengall v. 
Rose. 

(1852) 42 E R 907 (910) : 2 D M & G 349 : 21 
L J Ch 761 : 16 Jur 603 : 95 BR 136, Hughes 
v. Morris. 

(1743) 26 ER 803 (805): 3 Atk 1, Laeon v. 
Mertins. 

(1815) 34 E R 593 (594): 19 Ves 479 : 1 Mer 7 : 
13 R R 244, Ex parte Hooper. (Payment of 
whole purchase-money in case of parol contract 
for sale and mortgage distinguished-In former 
it is part performance, in latter case, it is not.) 

t 1923 Bom 473 (476) [AIR V 10] ; 47 Bom 621 
(DB). 

17. (1883) 52 L J Q B 737 (744) : 31 W R(Eng) 
820 : L R 8 App Cas 467 (479): 49 L T 303 : 47 
J P 821, Maddison v. Alderson. 

18. (1883) 52 LT QB 737(744): 31 WR(Eng)820: 

8 App Cas 467 (478): 49 L T 303: 47 JP 821. 

19. (1807) 33 E R 569 (569, 570) : 14 Ves 386 ; 

9 R R 304. 

20. See also (1739) 27 E R 381 (381): Amb 
586, Gunter v. Halsey. 

21. (1846) 67 E R 955 (960) : 5 Hare 369 : 16 
L J Cb 126 : 11 Jur 163 : 71 R R 127. 

22. (1866) 35 L J Cb 292 (295) : 1 Ch 137 (148): 
12 Jur (NS) 171 : 14 L T (NS) 34 : 14 W R (Eng) 
267, Caton v. Caton. 
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tute such an act as would change the position of the parties as to the subject-matter of 
the contract, and it would be a fraud on the other party thereafter to set up the legal 
invalidity of the contract. 


(C) Acts preparatory to the contract are not acts of part performance. 

The act of part performance must not be an act preparatory to the completion 
of the contract.(23) In Buchnaster v. Harropfai) Sir William Grant, M. R., said: “that 
without which there could have been no contract cannot be said to be in part perform¬ 
ance of the contract.” Thus, the measurement by a party of the subject-matter of an 
agreement is not a part performance of the agreement but is only a step towards 
performance.(24a) The going, by a purchaser, to inspect the property which is the 
subject-matter of an agreement for sale is not part performance of the agreement.(25) 
Where B agreed to grant a lease of certain properties to A, if A procured a certain 
release from a stranger, and A procured such a release, it was held that the act was 
merely a preparatory one necessary to be fulfilled by A to entitle him to call for an 

execution of the contract.(2G) 


Under the English doctrine of part performance, as stated above, a party to a 
parol contract may be either as a plaintiff or as a defendant rely upon part perform¬ 
ance.(27) But the part performance must come from the party seeking perform. 
ance.( 28) The doctrine, though generally applied to contracts relating to interests in 
land, is not confined to such contracts but extends to all contracts required by the 
Statute of Frauds to be evidenced by a memo in writing.f29) 


Further the taking of possession is not the only mode of part performance 
recognised. Where the plaintiff altered her own building in accordance with the 
wishes and suggestions of the defendant it was held that this necessarily suggested the 
existence of the alleged contract to take the house on rent, that the plaintiff had 
changed her position for worse, and that the doctrine applied even to the acts of the 
plaintiff on her own property and no possession was taken by the defendant.(30) 


(18021 9 R R 3 (9) : 1 Sch & Lot 22, Clinan v. 
Cooke. 

(1924) 94 L J Ch 113 (115) : 1925 Cb 96 : 132 
L T 370 : 69 S J 142, Rawlinson v. Ames. 

[See also (1875) 24 W R (Eng) 8 (9), Phillips v. 
Alderson.] 

23. (1784) 28 EB 1205 (1209) : 1 Bro C C 401, 
Whitbread v. Brockliurst. 

24. (1802) 32 E R 139 (141) : 7 Yes 341 : 13 
Ves 456 : 6 R R 132. 

24a. (1740) 36 E R 939 (941) : 3 Swanst 437n : 
19 R R 254, Pembroke v. Thorpe. 

25. (1737 ) 26 E R 9 (•->) : 1 Atk 12, Clerk v. 
Wright. 

26. (1791) 30 E R 126 (127) : 2 Cox 271 : 2 R R 
41, O’Reilly v. Thompson. 

27. (1811)34 E R 341 (342): 18 Yes 328: 11 
R R 207, Gregory v. Mighell. 

(1802) 32 E R 139 (141) : 7 Yes 341 : 13 Yes 456: 

6 R R 132, Buckmaster v. Harrop. 

(1807) 33 E R 569 (564) : 14 Yes 386 : 9 R R 304, 
Frame v. Dawson. 

(1701) 1 E R 205 : Colles’s P C 103, Lester v. 
Foxcroft. 

(1857) 44 E R 634 (640) : 1 De G & J 34 : 3 Jur 
(NS) 847, Pain v. Coombs. 


(1864) 55 E R 626 (627) : 34 Beav 137 : 11 Jur 
(N S) 1167 : 11 L T (N S) 360 (361) : 13 W R 
(Eng) 125 : 145 R R 498, Millard v. Harvey. 

(1685) 23 E R 524 (525) : 1 Vern 363 : 1 Eq Cas 
Abr 21, Butcher v. Stapely. 

(1924) 94 L J Ch 113(121): l q 25 Ch 96 (109' : 
132 L T 370 : 69 S J 142, Rawlinson v. Ames. 
[See (1737) 26 E R 9 (9) : 1 Atk 12, Clerk v. 

Wright.] 

28. (1802) 32 E R 139 (141) : 7 \ es 341 : 13 
Ye- 456 * 6 R R 132, Buckmaster v. Harrop. 
(1924) 94 L J Ch 113(121, 122) : 1925 Ch 96: 
132 L T 370 : 6 * S J 142, Rawlinson v. Ames. 

(186*6) 35 L J Ch 292 (295): 1 Ch 137 (147): 
12 Jur (NS) 171 : 14 L T (NS) 34: 14 WR 
(Eng) 267, Caton v. Caton. 

29 (1883'' 57 L J Ch 570 (575) : 39 Ch D 503 : 
58 LT 846*. 37 W R (Engl 163, Lavery v. 

(1337) 56 L J Ch 662 (665) : 35 Ch D 631 1 690, 
691) : 56 L T 900 : 35 W R (Eng) 7o4 . ol J 1 
708,-McManus v. Cooke. (Britain v. Bossiter, 
(1379) 43 LJ Ex 362, considered. Applicable 
to parol agreement for easement.) 

30 1 1924) 94 L J Ch 113 (115) : 1925 Ch 96 : 
13-? L T 370 : 69 S J 142, Rawalmson v. Ames. 
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2. Doctrine of part performance distinguished from the doctrine of 
Walsh v. Lonsdale , (1882) 21 Ch. D. 9. — It is a maxim of equity in England 
that ‘‘Equity looks on that as done which ought to have been done.” In other words, 
equity will treat the subject-matter of a contract, as to its consequences and incidents 
in the same manner as if the act contemplated in the contract had been completely 
executed. Thus, a contract to transfer real property did not at law pass any title to 
the property to the transferee, but equity acting on the above maxim treated the 
contract as if it had been executed and regarded the transferee as if he was a transferee 
at law. In other w r ords. he obtained an equitable interest in the property transferred. 
It was, however, necessary for the application of this maxim, that at the time the Court 
was called upon to apply this maxim, the right to specific performance of the contract 
subsisted. For if such right did not subsist as, for example, where it had been barred 
by limitation, it could not be said by the Court that it was one “which ought to be 
performed by the parties,” and it w*as only if the contract ought to be performed that 
equity will regard it as performed. The decision in Walsh v. Lonsdale,( l) rests upon 
this principle.(2) In that case there was an agreement in writing to execute a lease 
deed by A in favour of B. B entered into possession, but A failed to execute a lease 
deed. He, however, distrained for rent due by B. B thereupon sued A for an injunc. 
tion that by the non-execution of a lease deed, he was only a tenant from year to year 
and that A could not distrain for rent. It -was found that the right to specific perform, 
ance of the contract was subsisting. It was held that A was entitled to distrain on the 
basis that B was a lessee in equity. 

It is to be noticed that the rule referred to above, presupposes that a valid 
contract has been proved or established , and states that equity will treat it as executed 
and give relief on that basis, w’here the right to specific performance of such contract is 
not barred. 

The doctrine of part performance, on the other hand, applies where a contract 
cannot be proved by reason of its not being in writing as required by the Statute of 
Frauds. In such cases, if acts of part performance have been performed by the parties* 
and the acts by themselves were such that they could not have been done had there 
been no contract such as that alleged, Courts of Equity held that the case was outside 
the Statute of Frauds and felt themselves enabled to admit proof of the contract, on 
the ground that a party cannot be allowed to take advantage of even an Act of Parlia. 
ment to commit fraud on others. Having thus come to the conclusion that a contract 
to transfer had been made, they held that relief could be granted to the parties on this 
basis. They enforced specific performance of the contract where the right to specific 
performance was subsisting.(3) Where a party had changed his position by acting in 
pursuance of the contract, they prevented the other party from turning round and 
giving the go-by to the contract on the ground that it wa 3 not in writing and this 
they did whether the right to specific performance did or did not subsist. 

2a. Doctrine of acquiescence and expectation.—See S. 51, Notes 22 to 24. 


3. Law in India before the introduction of this section. — Before the 
Transfer of Property Act was passed, the English doctrine of part performance was 


(1004) 73 L J Ch 701 (703): (1904) 2 Ch 333 
'344) : 91 L T 161, Dickinson v. Barrow. 

Section 53A — Note 2 

1. (1882) 31 WR (Eng) 103 (110): 21 Ch D 9 
l 14 * W : 52 L J Ch 2 : 46 L T 858. 


2. *1 3 3S Cal 97 (101) [AIR V 25] : ILR (1938) 
1 Cal 607 (DB>. 

3. 1938 Cal 97 p01, 102) [AIR V 25] : ILR 
(1938) 1 Cal 607 (DB). 
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applied to cases arising in this country.(l) In Immudipatian Thiruganga v. Periya 
Dorasamii( 2) where the contract to transfer was made after the pausing of the Act , 
their Lordships of the Privy Council observed as follows : 

“It is contended that though the mortgage may fall short of an actual transfer (i. e., for 
want of registration) it shows a gocd contract for one and that the defendant may now call 
upon Ovala’s heir to implement that contract. Certainly ‘if such a right exists it would be an 
answer to the plaintiff’s claim’ and the exact form in which it could be enforced need not be 
considered.” 

The actual decision in the case was, however, that there w’as no valid contract 
at all established in the case. r lhe decisions of the High Courts in India expressed 
conflicting views.(2a) The matter came up before the Privy Council in Mahomed Musa 
v. Aghore Kumar Ganguli(d) in 1914. In that case, a compromise was entered into 
between parties by which certain mortgage debts were to be extinguished and certain 
property divided between the parties in specific shares. No conveyance was executed 
in pursuance of the compromise, but the parties took possession of their respective 
shares and enjoyed them in accordance therewith. ‘The compromise was before the 
Transfer of Property Act was enacted and under the law then prevailing no written 
conveyance was necessary to transfer title’. Their Lordships applied the doctrine of 
part performance as laid down in Madditcn v. Alderson(4) and held that the actings 
of the parties were such as to supply all defects. ‘‘Their Lordships do not think” said 
Lord Shaw in delivering the judgment of the Board, “that there is anything either in 
the law of India or of England inconsistent with it but on the contrary that these laws 
follow the same rule.” In Ycnkayyamma v. Appa Bao(5) A promised to B in 1886 
to purchase and convey to B certain properties in consideration of B living with the 
promisor A. The parties acted on this basis for a long time but no conveyance was 
executed by A to B. B sued A for possession of the properties. Their Lordships of 
the Privy Council held that B was entitled to a decree and they referred to the 
doctrine of part performance as laid down in Mahomed Musas case. (5a) It may be 
noted that the transaction in question in the case was subsequent to the passing of 
the Act. 

[See also ('12) 39 Cal 663"1 gG 7KDB). (Principle 
laid down in Walsh v. Lonsdale. (1882) 21 Ch D 
9, followed.) 

(’04) 26 All 266 (269) (DJ3). 

(’99) 12 C P L 11 154 (155).] 

In the following cases the doctrine of part per¬ 
formance was not applied : 

(TO) 6 Ind Cas 632 (633) (Cal). 

(’09) 36 Cal 920 (922) (DB). 

(’05) 2 Cal L Jour 343 (349) (DB). 

(’04) 28 Bom 466 (472) (DB). (Equitable doctrine 
cannot be applied to override express provisions 
of statute.) 

(’01) 24 Mad 449 (466) (DB). 

(’93) 16 Mad 464 (466) (DB). 

See also (’06) 3 Nag L R 72 (79\ 

(’03) 13 Mad L Jour 217 (220) (DB).] 

3. 1914 P C 27 (30) [AIR V 1J : 42 Cal 801 : 42 
Ind App 1. 

4. (1883^ 52 L JQ B 737 : 8 App Cas 473 : 31 
W R (Eng) 820 : 49 L T 303 : 47 J P 821. 

5. 1916 P C 9 (13) [AIR V 3] : 43 Ind App 138 : 

39 Mad 509. 

5a. 1914 PC 27 [AIR V l] : 42 Cal 801 : 42 Ind 
App 1. 


Section 53A — Note 3 

1. (1861) 8 Moo Ind App 43 (65) : 4 Suth W R 
P C 51 : 13 MooP C 162 (PC). 

(’66) 5 Suth W R P C 111 (112) (PC). 

(’01) 28 Cal 693 (705, 706) : 28 Ind App 211 (PC). 
(Contract was before the passing of the Act.) 
(1864-66) 2 Bom H C R 168 (175) (DB). 

(’76) 25 Suth W R 335 (339) (DB\ 

(TO) 6 Ind Cas 346 (351) tCal). (Doctrine of part 
performance not applied as the acts were not 
unequivocallv referable to the contract.) 

[See also (’7i) 3 N W PHCR 153 (155) (DB). 
(’66) 1 Agra 283 (284) (DB).] 

2 (’01) 24 Mad 377 (385, 386) : 28 Ind App 46 
(PC). 

2a. In the following cases the doctrine cf part 
performance was applied : 

(’94) 16 All 344 (358) (FB). (Per Banerji, J.) 

(’85) 7 All 482 (488). (Per Petharam,C. J.) 

(’09) 5 Nag L R 70 (72). 

(’04) 17 C P L R 19 (20). 

(1900) 13 C P L R 163 (164). 

(1900) 24 Bom 400 (402) (DB). 

(T2) 17 Ind Cas 180 (184) (DB) (Cal). 

(TO) 5 Ind Cas 562 (564) (Cal). 
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The conflict of opinion in the High Courts, not unnaturally, continued. In some 
cases the doctrine of part performance of a contract was applied so as to support a 
plea in defence to a suit for ejectment, provided that the right to sue for specific per. 
formance of the contract still subsisted.(6) In some cases it was applied without 
reference to any question as to whether the right to claim specific performance of the 
contract to transfer was or was not barred by limitation.(7) 


6 . 1927 Rang 33 (37) [AIR V 14] : 4 Rang 363 
(FB). (Mortgagee under a simple registered 
mortgage subsequently put in possession by the 
mortgagor, can set up plea of subsequent oral 
agreement of sale in a suit for redemption.) 

1924 Mad 271 {2731 [AIR V 11] : 46 Mad 919 
(925) (FB). (AIR 1919 Mad 1083 and 29 .Mad 
336, Overruled.) 

1924 Rang 214 (216) [AIR V 11] : 2 Rang 285 
(FB). 

1916 Bom 1 (4) [AIR V 3] : 41 Bom 433 (FB\ 

1930 Pat 61 (63) 'AIR V 17] (DB). 

1928 Nag 211 (212 ) r AIR V 15]. 

1927 All 355 (357)[AIR V 14]. 

1927 Cal 954 (956) [AIR V 14] (DB). (Doctrine of 
part performance not applied in favour of 
defendant whose right to specific performance 
was barred.) 

1927 Cal 365 (370 ' [AIR V 14]. 

1927 Nag 353 (354) [AIR V 14]. (A person in 
possession of the property of another is entitled 
to retain that possession if he can show that he 
could successfully maintain a suit against that 
persou for specific performance of a contract 
that would give him that title.) 

1926 Mad 757 (753) AIR V 131. 

1926 Nag 79 (80) [AIR V 13]. 

1925 Oudh 120 (125) [AIR V 12] : 27 Ouclli Cas 
175 (DB). 

1925 Rang 1 (3) [AIR V 12] : 2 Rang 313 (DB). 
(Mortgagee in possession under an invalid 
usufructuary mortgage can resist posssession 

till the loan is paid.) 

1925 Rang 102 (102) [AIR V 12], 

1923 Cal 345 (348) [AIR V 10]. (The doctrine of 
part performance is only applicable where specific 
performance could have been obtained.) 

1919 Cal 710 (716) [AIR V 6] (DB). 

1915 Mad 807 (807, 808) [AIR V 2]. 

[See also 1929 Cal 186 (187) [AIR V 16] (DB). 
(Suit for rent by lessor upon written agreement 
to lease under which lessee put in possession 
—Decree given because right of specific perfor¬ 
mance was not barred.) 

1930 Pat 20 (24) [AIR V 17] (DB). (Case of a 
lease of a site.)] 

7. 1930 Mad 1 (3)[AIR V 17]. (Writing is not 
a necessary preliminary condition before the 
doctrine of part performance could be invoked.) 

1929 Nag 194 (200) [alR V 16] : 25 Nag L R 131 
(DB). 

1929 Mad 291 (292) [AIR V 16] (DB). (Doctrine 
applied to partition.) 

1929 Rang 251 (252) [AIR V 16] : 7 Rang 233 
(DB). 

1929 Rang 230 ,231) [AIR V 18] : 7 Rang 271 
(DB). 


1929 Rang 293 (294) [AIR V 16] : 7 Rang 414 
(DB\ 

1928 Sind 61 (63) FAIR V 15] : 23 Sind L R 237. 
1928 Bom 305 (306) [AIR V 15]: 52 Bom 693. 
1923 Rang 132 (184) [AIR V 15] *. 6 Rang 276 
(DB). 

1923 Rang 237 (238) [AIR V 15] : 6 Rang 315. 

1923 Rang 321 (323) [AIR V 15] : 6 Rang 270 
(DB). 

1928 Oudh 479 (480) [AIR V 15] (DB). 

1928 Rang 124 (124) [AIR V 15] : 6 Rang 125. 
1927 Rang 234:(235) [AIR V 14]. 

1927 Mad 830 (833) [AIR V 14]. (Doctrine ap¬ 
plied to partition—Hindu law.) 

1927 Bom 627 (628, 629) [AIR V 14] (DB). 

1927 Nag 402 (403) [AIR V 14]. 

1927 Oudh 162 (167) ' AIR V 14] (DB). 

1927 Oudh 570 (571) ' AIR V 14] (DB). 

1927 Oudh 485 (487, 483) [AIR V 14] (DB). 

1926 Pat 184 (186) [A I R V 13] : 5 Pat 40 (DB). 
(Principle applied to unregistered lease.) 

1926 Nag 466(468) [AIR V 13] (DB). 

1926 Rang 81 (82) [AIR V 13] : 3 Rang 603. 

1926 Bom 381 (387) [A I R V 13] (DB). (On 
facts, however, it was held that the elements 
necessary to constitute part performance were 
not established.) 

1925 Mad 763 (764) r AIR V 12]. 

1925 Mad 965 (967) [AIR V 12] (DB). (Applica¬ 
bility of doctrine assumed—But on facts held 
% 

not to apply.) 

1925 Rang 1*19(120) [AIR V 12] : 2 Rang 479. 

1925 RaDg 118 (118) [AIR V 12]. (Doctrine ap¬ 
plied to unregistered lease.) 

1924 Rang 89 (90) [AIR V ll]. 

1924 Pat 433 (434) [AIR V 11]. 

1924 All 772 (775) AIR V ll] : 46 All 759 (DB). 
1924 All 826 (827) [AIR V ll]: 46 All 847 (DB). 
1924 Mad 296 (297) [AIR V ll] (DB). 

1923 Bom473(477) [AIR V 10]:47 Bom 621 (DB). 
1923 Rang 125 (126, 127) [A I li V 10] : 11 Low 
Bur Rul 462. 

1923 Rang 222 (223) [AIR V 10] : 1 Rang 261. 

1923 Nag 177 (179) [AIR V 10’. 

1923 Pat 492 (505) [AIR V 10] : 2 Pat 607 (DB). 
(Deed of surrender by Hindu widow without 
giving possession—Doctrine held inapplicable.) 
1922 Oudh 133 (135) [A I It V 9] : 25 Oudh 
Cas 83. 

1922 Oudh 217 (218) [AIR V 9]. 

1921 Bom 401 (403)[AIR V 8]:45 Bom 1170(DB). 
1921 Low Bur 16 (18) [A I It V 8] : 11 Low Bur 
Rul 94 (DB). 

1921 Upp Bur 10 (13) [AIR V 8] : 4 CJpp Bur 
Rul 179. 

1920 Pat 647 (648) [A I It V 7] (DB). (Doctrine 
cf part performance not applied where the 
matter rested in negotiation.) 
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In some cases,(8) possession taken under a contract for sale or lease was held 
to be a good defence to a suit for ejectment on the principle of Walsh v. Lonsdale .(9) 
In a fourth class of cases(lO) the doctrine of Walsh v. Lonsdale(ll) was rpixed up 
with the doctrine of part performance and both were invoked and applied to the same 
set of circumstances. In a fifth class of cases(12) it was held that the equitable 
doctrines could not be invoked so as to override the express provisions of the Act. 

In John II. Arseculeratne v. J. B. M. Pereira,(13) the Privy Council had to 
decide the question of the applicability of the doctrine to a case to which the Ceylon 
Ordinance VII of 1840 applied. Under that Ordinance a contract for the purpose of 
effecting a transfer of immovable property should be made in writing and attested by 
a notary and in the absence thereof the contract “was of no force or avail in law.” 
Their Lordships held that the doctrine of part performance which had reference to 
S. 4 of the English Statute of Frauds had no application to the stringent provisions of 
the Ordinance by which the agreement was “of no force or avail in law.” 

In this state of the authorities S. 53-A was introduced by the amending Act of 
1929. This section is a partial importation into India of the English equitable doctrine 
of part performance.(14) 


1918 Cal 923 (925) rAIR V 5] (DB). 

(’29) 114 Ind Cas 416 (416) (DB) (Cal). 

(’30) 122 Ind Cas 410 (411) (DB) (All). (Where a 
member of a joint family conveys a portion of 
the property belonging to him to another mem¬ 
ber of the family in lieu of consideration and 

* 


the transaction has been followed up by the 
actions of the parties, it is not open to any 
impeachment by reason of the absence of a 
registered instrument to support the transac¬ 
tion.) 

(’26) 98 Ind Cas 691 (693) (DB) (Mad). 

(’23) 71 Ind Cas 781 (782)(Pesh). (Applicability 
assumed but held elements wanting.) 

See also 1918 All 211 (213, 214) [AIR V 5] : 40 

All 187 (DB). 

1919 All 302 (303) [AIR V 6] : 41 All 443 (DB). 
1921 All 248 (253) [AIR V 8! : 43 All 1 (DB). 
1923 All 433 (434) [A I R V 10]: 45 All 3S8 

(DB).] 


8 . 1920 Low Bur 97 (101, 102) [A I R V 7] : 10 
Low Bur 241 (FB). 

1934 Mad 583 (583) [A I R V 21] (DB). (Party 
can take advantage of the dcctrine when re¬ 
medy for specific performance is not time- 
barred.) 

1925 Cal 856 (857) [AIR V 12] : 52 Cal 425 (DB). 

1924 Cal 483 (484, 485) [AIR V ll] (DB). (Prin¬ 
ciple not applied where execution of a decree for 
specific performance of a contract of lease was 
barred bv limitation.) 

1921 Cal 519 (520) [AIR V 8] (DB). (Lease.) 

1919 Cal 607 (611) [AIR V 6]I (DB). (But held 
that the rule will apply even if a suit for speci¬ 
fic performance would be barred.) 

1916 Cal 376 (377) [AIR V 3] (DB). (Sale.) 

1914 Cal 21 (22) [AIR V 1] (DB). 

9. (1882) 31 W R 1 Eng) 109 (110) : 21 Ch D 9 : 
52 L J Ch 2 : 46 L T 858 (860). 

[See also 1921 Pat 326 (328) [A I R V 8] (DB). 
(This case simply follows Walsh v. Lonsdale 
and 20 Ind Cas 803.)] 


lO 1930 Pat 53 (54) [AIR V 17] (DB). 

1928 Pat 44 (45) [AIR V 15] : 7 Pat 95* (DB). 

1923 Cal 130 (133, 134) [AIR V 10] (DB). 

1923 Cal 63 (65) [A I R V 10] : 41 Cal 345 (DB). 
(AIR 1921 Cal 383 followed — Where possession 
was obtained in pursuance of an agreement, 
though document was not executed, held that 
lease could be executed.) 

1921 Cal 383 (384) [AIR V 8] (DB). 

1920 Cal 388 (390) i AIR V 71 (DB). 

1919 Cal 845 (S46) [AIR V 6 1 . 

1918 Cal 923 (924) [AIR V 5] (DB). 

1916 Cal 722 (725, 726) [AIR V 31 (DB). 


1 1. (1882) 46 L T 858 (860) : 21 Ch D 9 : 31 
W R (Eng) 109 : 62 L J Ch 2. 

12.1928 All 641 (649) [AIR V 15]:51 AH 79 
(FB). 

1919 Mad 1083 (1094, 1095) [AIR V 6] : 40 Mad 
1134 (FB). 

1931 Oudh 288 (291) [A I R V 18] : 7 Luck 16 
(DB). 

1931 Mad 580 (586) [AIR V 18]: 55 Mad 72 (DB). 
(Per Cornish J.) 


1931 All 59 (62) [AIR V 18] (DB). 

1930 All 175 (177) [AIR V 17]. 

1929 All 831 (832) [AIR V 16] (DB). (Provisions 
of S. 107, T. P. Act, and S. 17, Registration Act, 
are imperative and cannot be ovei-ridden by 
the doctrine.) 


8 All 699 (703) [AIR V 16] (DB\ 

2 Cal 436 (439, 442) [AIR \ 9j : 49 Cal 507. 

6 Low Bur 38 (39) [AIR V 3_. 

6 Mad 821 (822) [AIK V 3]: 38 Mad 519 (DB). 

6 Mad 14 (15) [AIR V 3] (DB). 

5 Bom 22 (23) [AIR V 2] : 39 Bom 4(2. 
e* also 1924 All 396 (3971 LAIR V 11]. 

0 Mad 81 (90. 97) [AIR V 17] (DB).] 

1928 P c 273 (275) [AIR V 15]. 


- « j r i y-'i r\nn / C\C\C\\ K tD 




a. - > a ^ i \ 


3 S C R 9S5. 

1950 SC 1(4) (AIR V 37 Cl] 


1950 S C R 75. 
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The matter of the applicability of both these doctrines to agreements made 
before the enactment of the new section directly came into question the next year in 
Ariff v. Jcidunath.( 15) In that case A* the owner, agreed in 1918 to grant a per¬ 
manent lease to B and gave him possession. B built upon it. The performance of the 
agreement by execution of a registered instrument was refused in 1918. A gave notice 
to quit in 1922 and subsequently sued B for ejectment. At the date of the suit B's 
right to have the contract specifically performed had been barred by limitation. Their 
Lordships after reviewing the English law relating to part performance of a contract 
held that neither the doctrine of Walsh v. Lonsdale(lti) nor the doctrine of part 
performance applied, so as to relieve a transaction from the operation of the statute. 
A3 to the doctrine of part performance, their Lordships observed as follows : 

“Whether an English equitable doctrine should in any case be applied so as modify tho 
effect of an Indian statute may well be doubted ; but that an English equitable doctrine effecting 
the provisions of an English statute relating to the right to sue upon a contract, should be 
applied by analogy to such a statute as the Transfer of Property Act and with such a result as 
to create without any writing an interest which the statute says can only be created by means 
of a registered instrument, appears to their Lordships, in the absence of some binding authority 
to that effect, to be impossible.” 

As to the doctrine of Walsh v. Loiuhdale(KjQi) their Lordships referring to the legal 
position, if the contract had been, at the date of the suit, capable of specific perform¬ 
ance observed: 


‘‘Had he (B) been so entitled, the position would be very different for then the respondent 

could claim to have executed in his favour by the appellant (A) an instrument in writing which 

he could duly have registered, ‘the appellant’s ejectment action being stayed in the mean¬ 
time’.” 


It may be noted that their Lordships did not say that if the contract was capable of 
specific performance, the principle of Walsh v. Lonsdale{ 16b) would apply. They 
merely stated that the fact would enable the defendant in the suit for ejectment to 
have the suit stayed while he filed a separate suit to enforce specific performance of 
the contract. The view was reiterated in Currimhlioy v. Crect(Yl) The position was 
made still more clear in Pir Bux v. Mahomed Tahar (18) where A agreed to transfer 


1941 Lab 407 (410) [AIR V 28] : ILR (1942) Lab 
79 (FB). (The section is not a reproduction of 
the English doctrine though it is based upon it.) 

1964 Cal 235 (237) [AIR V 51 C 451 (DB). 

1* 63 Mad 310 (311) [AIR V 50 C 113]: ILR (1963) 
Mad 722 (DB). 

1961 Punj 378 (382) *[A I R V 48 C 111 ' : ILR 
(1961) 2 Punj 293 (DB). 

1959 Andh-Pra 568 (570) [AIR V 46 C 163 1 (DB). 

1955 Hyd 101 (102) [AIR V 42 C 25] : ILR(l954) 
Hyd 822. 

1955 Mysore 38 (39) [AIR V 42 C 15] : ILR 
(1955) Mys 234. 

1954 Mad 702 (703) [AIR V 41 C 233]. 

1952 Orissa 116 (117) [AIR V 391 (DB). 

1950 Cal 23 (26) [AIR V 37 C 6] : ILR (1950) 2 
Cal 443 (DB). 

1943 Sind 81 (81) [AIR V 30] : I L R (1942) Kar 
513 (DB). 

(’ll) 45 Cal W N 132 (136) (DB). 

1939 Cal 163 (166) [AIR V 26] : ILR (1938) 2 Cal 
328 (DB). (There is no bar of defence under 
limitation to that section.) 

11938 Cal 97 (99, 101, 103) [AIR V 25 1 : ILR 
(1938) 1 Cal 607 (DB). 


1936 Lah 5 (5) [AIR V 23]. 

1934 Lah 751 (752) [AIR V 21 ■ (DB). 

1934 Pat 301 (302) [AIR V 21]. 

J 433 (DID 42 ^ " AIR V l9 ^ : 25 Sind L R 


\_See a[so 1944 Lah 179 (180) [AIR V 31] (DB). 
Section 53A is in no wav an enactment of the 
law as stated in AIR 1931 P C 79, but is an 
extension of it.)] 

15.* 1931 P C 79 (82) (AIR V 18) : 58 Ind App 

101 ) 58 Cal 1235 ^° n appeal from AIR 19 “ 9 Cal 

1 S. (1882) 31 W R (Eng) 109 (110) : L R 21 Ch 
D 9 : 53 L J Ch 2 : 46 L T 858. 

16a. (1882) 31 W R (Eng) 109 : L R 21 Ch D 9 
52 L J Ch 2 : 46 L T 858. 


16b. (1882) 31 W R (Eng) 109 : L R 21 Ch D 9 
52 L J Ch 2 : 46 L T 858. 


17. 1933 P C 29 (32) [\IR V 20] : 60 Cal 980 : 

60 Ind App 297. (On appeal from AIR 1930 Cal 
113 .) 


1 8 . 1934 P C 235 (237, 238) [A I R V 21] : 58 

Bom 650 (657, 658) : 61 Ind App 388: 29 Sind 
L R 74. 
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property to B but did not execute a conveyance. B without any authority from A 
entered into possession and A sued for ejectment. The ejectment was decreed. After 
observing that a contract for sale of immovable property in India does not of itself 
create any interest in the property, their Lordships stated as follows: 

“The defendant’s proper course in the present case as Lord Russell of Killowen points out 
in Ariff v. Jadur,ath,( 18a) would have been to have founded on the agreement of sale and to 
have applied for a stay of the proceedings in order to enable him to compel the plaintiff to 
execute an instrument in his favour which he could have duly registered. The remedy thus 
available to the defendant would not have depended on any recognition of the agreement of sale 
as in itself a defence to the action of ejectment, but rather on the principle that the Court will 
not grant a decree of ejectment which can at once be rendered ineffective by the same Court 
being required to grant a decree of specific performance resulting in reinstatement. But the 
defendant did not ask for a stay, and did not raise any action for specific performance. Now he 
is too late to do so; the agreement of sale has become unenforceable. 

“The result is that, under the law applicable to the present case, an averment of the exist¬ 
ence of a contract of sale, whether with or without an averment of possession following upon the 
contract, is not a relevant defence to an action of ejectment in India. If the contract is still 
enforceable the defendant may found upon it to have the action stayed, and by suing for 
specific performance obtain a title which will protect him from ejectment. But if it is no longer 
enforceable, its part performance will not avail him to any effect.” 

See also the undermentioned cases(l9) to a similar effect. 


18a. 1931 P C 79 (82) [AIR V 18] : 5S Cal 1235 
(1246) : 58 Ind App 91 (101). 

19. 1951 S C 469 (474) [AIR V 38 C 63] : 1952 
S C R 43. (Per Patanjali Sastri, J.) 

1938 Mad 358 (359) [A I R V 25] : ILR (1938) 
Mad 829 (SB). (Widow obtaining decree for 
maintenance against X — Maintenance made a 
charge on property — X selling property to Y— 
Widow agreeing with Y that if Y paid balance 
of maintenance amount due to widow she would 
release her charge on the property — Balance 
not paid — Y selling property to Z and Z suing 
for possession — Doctrine of part performance 
does not applv.) 

1935 Pat 291 (296) [AIR V 22]: 14 Pat 672 (FB). 
(Suit commenced before S. 53A was introduced 
—Doctrine of part performance is not available 
in view of AIR 1931 P C 79.) 

1935 Rang 230 (232) [AIR V 22] : 13 Rang 274 
(FB). (AIR 1924 Rang 214 : AIR 1925 Rang 1 ; 
AIR 1925 Rang 119 ; AIR 1927 Rang 33; AIR 
1928 Rang 93 : and AIR 1928 Rang 321, held 
wrong law.) 

1948 Nag 67 (68) [AIR V 35 C 24] : ILR (1947) 
Nag 449. (Mistake in unregistered sale deed — 
Wrong field number given — Delivery of possession 
of correct property — Vendee does not get title 
thereby in absence of a registered sale deed 
transferring the correct field and therefore he 
cannct sue for declaration of his title to pro¬ 
perty —Case is governed by AIR 1931 P C 79 
and English doctrine of part performance does 
not apply on the basis that there was an oral 
contract to transfer the correct field.) 

1947 Cal 353 (361) [AIR V 34 C 105] (DB). (Oral 
agreement in 1933 for grant cf permanent lease 
of land by S to B at monthly rent—In anticipa¬ 
tion of execution of lease B let into possession — 
B erecting substantial structures with knowledge 
and approval cf S— No lease executed —In 1940 


S suing for ejectment — Held S. 53A was not 
applicable—Suit was governed by Privy Council 
decision of Ariff v. Jadunath (AIR 1931 P C 79) 
— Further, B was not entitled to compensation 
for structures erected but could remove them 
under S. 108 (h).) 

1944 Bom 105 (106) [AIR V 31] (DB). (Agree¬ 
ment to lease unregistered — Person put in 
possession — Suit for possession brought after 
enactment of S. 53A — Doctrine of part perfor¬ 
mance does not apply : AIR 1931 P C 79, Relied 
on — Reversed on another point in A I R 1950 
S. C. 1.) 

1940 Cal 254 (257) [AIR V 27], (The English 
doctrine of part performance is not available in 
India by way of defence to a suit for ejectment 
except under provisions of S. 53A of the Trans¬ 
fer of Property Act and in cases to which that 
section is applicable.) 

1937 All328(332)[AIR V 24] (DB). (Covenant for 
renewal of lease before introduction of S. 53A 
Lessee cannot resist ejectment by landlord undei 


S. 53A.) . /T 

936 Oudh 102 (104) [AIR V 23] (DB). (Lease 

executed before S. 53A—Neither S. 53A nor the 

doctrine of part performance applies: AIR 1931 

P C 79, Followed.) 

936 Nag 174 (176) [AIR V 23]. (Doctrine of part 

performance not applicable apart from pio\i- 
sions of S. 53A.) 

qqa Rnm 990 (292) [AIR V 23 : 60 Bom 736 


1936 Nag 282 (282) [AIR V 23] : ILR (1937) Nag 
242. (Case before S. 53A was introduced. AIR 
1931 P C 79, Followed.) 

1935 Rang 448 (448) AIR \ 22]. (Case before 
S. 53A was introduced — Doctrine of part per¬ 
formance is not applicable except under S. 53A.) 

1935 Cal 541 (542) [AIR V 22] : 62 Cal 492. (Suit 
for ejectment of lessee under an unregistered 
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4. Scope of the section. —As has been seen in Note 3, this section partially 
imports into this country the English equitable doctrine of part performance. Apart 
from this section and except as provided therein the doctrine of part performance is 
not applicable in India. (l) 

The chief differences between the English doctrine of part performance and the 
present section are as follows : 

(l) The contract to which the English doctrine is applicable may be oral . 
The contract to which this section applies must be in writing signed by 
the transferor.(2) (See Notes 9 and 9a). 


lease brought before enactment of S. 53A - 
Lessee is liable to be ejected and doctrine of 
part performance is not available to him.) 

1935 Rang 84 (86^ [AIR V 22] : 12 Rang 589 
(DB). (AIR 1931 PC 79, Followed.) 

1935 Mad 404 (408) [AIR V 22] (DB). (AIR 1934 
P C 235, Followed.) 

1935 Mad 404 (408) [AIR V 22] (DB). 

1935 Rom 208 (211) [AIR V 22] (DR). 

1934 Pat 546 (548) [AIR V 21] (DB). (Suit before 
enactment of S. 53A—Doctrine of part perfor¬ 
mance cannot operate to nullify statutory re¬ 
quirement of a registered instrument. AIR 1931 
P C 79, Followed.) 

1934 Mad 583 (583) [AIR V 2l] (DB). (AIR 1930 
Mad 1021, Reversed.) 

1933 Cal 393 (396) [AIR V 20]. 

1933 Pat 485 (486) [AIR V 20]. 

1916 Mad 14 (15) [AIK V 3] (DIP. 

(’35) 37 Rom LR 246 (247) (DB). (Case before 
S. 53A was introduced. AIR 1934 P C 235, 
Followed.) 

(’34) 67 Mad L Jour (SN) 62 (62) (DB). (Even if 
at the date of the suit by the legal owner the 
defendant in possession had an enforceable con¬ 
tract of sale in his favour, he cannot rely upon 
the fact as a defence to the claim for ejectment 
— He could at best only apply for stay of the 
ejectment suit till he could obtain a decree for 
specific performance in proper proceedings.) 

[See also 1941 Cal 32 (37) [AIR V 28]. (Where 
provisions of Registration Act were applicable, 
doctrine of part performance not applied.)] 

[See however 1934 Cal 235 (238) [AIR V 21 ] 
60 Cal 1372 (DR). (Lease — Contract complete 
—Agreement registered but formal lease not 
executed or registered — Lessee in possession 
under agreement — Material terms performed 
— Parties are bound in equity by coutract to 
lease. AIR 1931 P C 79, Followed.)] 

Section 53-A — Note 4 

1. 1964 S C 877 (880) [AIR V 51 C 112] : (1964) 
3 SC R 985. (After S. 53A was enacted the only 
case in which the English doctrine of equity 
of part performance could be applied in India 
is where the requirements of S. 53A are satis¬ 
fied.) 

1961 Punj 378 (382) [AIR V 38 C 111] : ILR 
(1961) 2 Punj 293 (DR). 

1958 Pat 133 (140, 141) [AIR V 45 C 55] (DB). 
(When the doctrine of part performance as laid 
down in S. 53-A is not applicable for want of 


writing as contemplated in S. 53-A. any order 
defence based on equitable consideration cannot 
succeed. AIR 1931 P C 72 and AIR 1934 P C 
235, Rel. on.) 

(1957) 1 Andhra W R 366 (368'. 

1957 Andh-Pra 854 (855' [AIR V 44 C 260]: ILR 
(1956) Andhra 1019 (DB). 

1957 Andh-Pra 58 (59) [AIR V 44 C 26]. 

1956 Andh 209 (212) [AIR V 43 C 59>(DB). 

1951 Nag 403 (405) [AIR V 38 C 126]: ILR 
(1950) Nag 25. (Right to retain possession on 
ground of part performance is no longer based 
on equity — It now rests on express provisions 
of S. 53-A). 

1949 Assam S (10) [AIR V 36 C 7]\DB). (Where 
S. 53A in terms applies there is no justification 
for referring to general discussion on the 
English doctrine of part performance in order 
to import into S. 53A limitations not to be 
found in the statute itself. Hence it is imma¬ 
terial that defendant could not have sued for 
specific performance of contract of sale on ac¬ 
count of limitation expiring.) 

1944 Oudh 212 (215) [AIR V 31] : 19 Luck 565 
(DR). (Section defines the limits with which 
the English equitable doctrine of part perfor¬ 
mance can bo applied in India.) 

1938 Mad 746 (748) [AIR V 25]. (This section is 
generally available to defendant.) 

1935 Rang 448 (448) [AIR V 22]. 

[See also 1944 Lah 179 (180) [AIR V 31] (DB). 
(“Section 53A creates rights which certainly 
were not in existence before that enactment 
was passed —There was previous to that enact¬ 
ment no right to put up an unregistered agree¬ 
ment and part performance under it as a de¬ 
fence to a suit for ejectment.’’)] 

2. 1962 Punj 475 (476) [AIR V 49 C 130]. (The 
transaction of oral sale requiring compulsory 
registration under S. 54 is not saved by the 
doctrine of part performance.) 

1947 Cal 353 (361) [AIR V 34 C 405] (DB). 
(S. 53A not applicable to oral agreement.) 

f 1943 Sind 81 (81) [AIR V 30] : ILR (1942) Kar 
513 (DB). (Section does not apply to oral con¬ 
tracts.) 

1941 Bom 346 (348) [AIR V 28]: ILR (1941) 
Bom 529 (DB). (Or ‘signed on his behalf’.) 

1938 Cal 97 (103) [AIR V 25] : ILR 1 1933^ 1 Cal 
607 (DB). 
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) Under this section, the transferor is only ‘debarred from enforcing any 
nght in respect of the property other than a right expressly provided- 
by the terms of the contract. The transferee cannot sue for any 
declamtmn of his right on the basis of part performance. (See also- 

A . ' Unf ei the English law both the parties can claim as plaintiff 
hat the contract be carried into execution, and each can resist a suit by 
the other claiming rights in violation of the contract.(3) 

Inder the English law, the part performance of a contract gives rise only 
to an equity and not to a legal right. But under the present section 
the part performance gives rise to a statutory right of defence. The 
right is, however, one, which, but for the lack of some formality the 
party would have had, under written agreement. The section does not 
Sive any right which the informal agreement itself will not give.(4) 

tmnX eCGSSai ' y C °n iti0nS f ° r application of S- 58A are that (i) there is a contract to 
hT If f XT 6 P1 '°/ P< \ rty consideration, (ii) the contract is signed by or on. 
ehaJf of the transferor (in) the terms can be ascertained with reasonable certainty 

f the d0Cume “ t ' (lv) . the transferee is put in possession or if he has been already 
in possession, continues in possession, (v) he has done some act in furtherance of the 
contract and (vij the transferee has performed or is willing to perform his part of the 
contract. If the aforesaid conditions are fulfilled, the transferor or any person claiming 

under him is debarred from enforcing against the transferee and persons claiming 
under him any right in respect of the property.(5) 


Ihis section was inserted principally for the protection of ignorant transferees 
T\ho take possession or spend money in improvements relying on documents which are 
ineffective as transfers or on contracts which cannot be proved for want of registration. 
I he effect of the section is to relax the strict provisions of the Transfer of Property 
Act and the Registration Act in favour of the transferees in order to allow the defence 
of part performance to be established.(6) 


5. Section, if retrospective in operation. - It has been held that the section 
is not retrospective in the sense that it can be applied to cases where the act of part 


1934 Pat 546 (547) [AIR V 21] (DB). (It is the 
minimum requirement of the section.) 

1934 Rang 127 (129) [AIR V 21]. 

1933 Pat 485 (487) [AIR V 20]. 

1933 Rang 136 (138) [AIR V 20]. 

3. f 1938 Cal 97 (103) [AIR V 25] : ILR (1938) 1 
Cal 607 (DB). 

4. 1939 Pat 296 (303) [AIR V 26k 

[See also (1957) l Andh W R 366 (368). (The 
provisions of S. 53A are not to be applied on 
equitable considerations: it is a legal right 
given by a statute.)] 

5. (1967) 2 Andh W R 2 (6). (Further rights 
of other transferees for consideration without 
notice should not be affected.) 

1966 Assam 46 (47) [AIR V 53 C 7] : ILR (1964) 
16 Assam 493 (DB). 

1959 Andh Pra 534 (535, 536) [AIR V 46 C 154' : 

ILR (1959) Andh Pra 547 (DB). 

1957 Andh Pra S54 (855) [AIR V 44 C 260': 
ILR (1956) Andh 1019 (DB '. 


1955 Hvd 101 (102)/[AIR V 42 C 25]: ILR 
(1954) Hvd 822. 

1952 Nag 244 (245) [AIR V 39] : ILR (1949) Nag 
959. 

[See also 1953 Ajmer 19 (20) [AIR V 40 C 20]. 
(When possession has been given to transferee 
and he has performed his part of the contract. 
The transferee or persons claiming under him, 
can defend their possession against the trans¬ 
feror or persons claiming under him, even 
though the document is not registered.) 

1953 Ajmer 47 (47, 48) [AIR V 40 C 50k (The 
section envisages a case in which the trans¬ 
feree has obtained possession and ba3 per¬ 
formed his part of the contract. Paragraph 1 
of the section envisages the execution of some 
contract also. Therefore if only the step of 
registration has not been taken the contract- 
remains only partly performed and the trans¬ 
feree can take advantage of the section.)] 

6 . 1967 Raj L W 413 (415). 

1955 Nag 306 (310) [AIR V 42 C 82] : ILR (1956) 
Nag 10 (DB). 
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performance was before the section came into operation and a suit icas pending at the 

time it came into operation.(l) But before the decision of the Supreme Court in Maneklal 

v. H. J. Ginwalia and Sons (la) there was a difference of opinion as to whether it is 
retrospective in the sense that it will apply to eases where the part performance wa- 
before the section came into operation, but the suit is instituted after it came into 
operation. According to one-line of decisions,(2) the section was not retrospective so 
as to aflect acts of part performance which took place before 1st April, 1980 (the date 
on which the section came into operation) whether the suit was filed before or after 
that date. In the undermentioned cases(3) the contrary view had been taken namely 
that the section would apply where the suit was instituted after the 1st April 1980 
though the act of part performance took place before that date. This view proceed- 
upon the ground that this section is not one of the sections referred to in S G3 of tlJ 
amending Act 20 of 1929 as being not retrospective. As will be seen in Note 1" the 
section does not create any title to or substantive right in the property in favour of 

Section 53A — Note 5 pective stated.' ~ " ‘ ' 


1. 1934 P C 235 (238) [AIR V 21] : 58 Bom 650: 
61 Ind App 388. 

1935 Pat -191 (297) [AIR V 22] : 14 Pat G72 
(FB). 

1943 Sind 81 (81) [AIR V 301 : ILR 11942) Kar 
513 (DB). 

1939 Bom 31 (34) [AIR V 26' : ILR (1939) Bom 
71 (DB). 

1937 All 10 (11) [AIR V 24] : ILR (1937) All 
312 (DB\ 

1937 -Nag 74 (76) [AIR V 24] : ILR (1936f Nag 
115 (DB). 

1935 Cil 541 (543) [AIR V 22] : 62 Cal 492. 

1935 Mad 404 (408, 409) [AIR V 22] (DB). 

1934 Pat 546 (547) [AIR V 2l] (DB). 

[See also 1935 Bom 208 (211) [AIR V 22] (DB). 1 
[But see 1961 Manipur 54 (56) [AIR V 48 C 19. 
(Retrospective operation — Act extended to 
Manipur during pendency of suit — Court can 
give relief by applying S. 53A. AIR 1941 Lah 
407 (FB), ltel. on, Submitted not good law.)] 

la. 1950 SC 1(4) [AIR V 37 C l]:l950 SC R 75- 

2. 1956 Mad 354 (362, 363) [AIR V 43 C 104] : 
ILR (1956) Mad 587 (FB). (S. 63 of Amending 
Act 20 of 1929 did not by itself make S. 53A of 
the T. P. Act retrospective. The question whe¬ 
ther independently of S. 63 of Act 20 of 1929, 
S. 53A of the T. P. Act is to be held retrospec¬ 
tive not considered.) 

1945 Mad 171 (172) [AIR V 32]. (A vendee 
claiming under an unregistered sale deed exe¬ 
cuted before the section came into operation 
cannot therefore plead part performance in a 
suit for possession by a person having legal 
title.) 

1944 Mad 556 (556) [AIR V 31]. (AIR 1943 Mad 
445 (FB), Followed.) 

1943 Mad 445 (448, 449) [AIR V 30] : ILR (1943) 
Mad 831 (FB). (Approving AIR 1932 Mad 734.) 
1939 Pat 488 (489) [AIR V 261 (DB). 

1938 Cal 795 (796) [AIR V 25]. 

|1938 Pat 337 (346, 352) [AIR V 25] : 17 Pat 460 
(DB). (Canons of construction in order to de¬ 
cide whether an Act is retrospective or pros- 


193b Mad 9l6 (9lG) [AIR V 23\ 

1936 Nag 282 (282) [AIR V 23] : ILR (1937) Nag 

1936 Oudh 306 (307) [AIR V 23] (DB) 

1936 Oudh 102 (104) AIR V 23] (DB)’ 

1935 Bom 91 (93) [AIR V 22]. 

1934 All 701 (701) [AIR V 211. 

1932 Mad 734 (736) [AIR V 19]: 56 Mad 169 DB^ 
(’34) 18 R D 572 (573). 

[See a' so 1941 Oudh 41 (43) [AIR V 28] : 16 
Luck 99 (DB). (Doubtful whether it has re¬ 
trospective ell'ect.) 

1931 Mad 580 (586) [AIR V 18] ; 55 Mad 7* 

(DB). (Per Cornish, J*)] 

3. 1940 Pat 385 (388, 392) [AIR V 27] * 19 Pnt 
752 (FB). (There is no inconsistency in the 
view that S. 53A is retrospective while S 27 \ 
Specific Relief Act, 1877 is not so.) 

1955 Vind Pra 15 (16] [AIR V 42 C 7] 

1953 Ajmer 19 (20) [AIR V 40 C 20] 

1944 Bom 105 (106) [AIR V 31] (DB). (Reversed 
on another point in AIR 1950 SCI.) 

1943 Pat 363 (364) [AIR V 30] (DB). (Dissentin* 
from AIR 1938 Pat 337 and AIR 1939 Pat 488 
—AIR 1940 Pat 385 (FB), Followed ) 

1941 Cal 33 (36) [AIR V 28l. 

1941 Cal 287 (287) [AIR V 28]. 

1940 Bom 90 (93) [AIR V 27] : I L R (1910) Bom 
50 (DB). 

1940 Bom 193 (194) [AIR V 27] (DB). 

1940 Nag 396 (400) [AIR V 27]. 

11939 Rang 175 (177) [AIR V 26]. 

1938 Cal 97 (99, 100, i04) [AIR V 25]: ILR 
1938) 1 Cal 607 (DB). 

1938 Nag 377 (383) [AIR V 25] : ILR (1939) Na- 
432 (DB). ' ° 

1937 Cal 467 (467) [AIR V 24]. 

1937 Pat 36 (37, 38) [AIR V 24] : ; 15 Pat 736 


1937 Rang 402 (405) [AIR V 24] : 1938 Ran^ 
L R 216 (DB). * 

3936 Lah 5 (5) [AIR V 23]. (Obiter.) 

1936 Nag 254 (256) [AIR V 23]. 

1934 All 763 (770) [AIR V 21]. 

1933 Bom 381 (384) [AIR V 20]. 
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the transferee. It merely creates a right of defence in answer to a suit by the 
transferor. As pointed out in Ko Po Mo v. Maung Lu Khin(4) in considering 
whether a person is entitled to bring such a defence, the date on which the agreement 
or contract was entered into is really not relevant. What is relevant is really the date 
on which the suit was filed. The absence of reference to this section in S. 63 of the 
amending Act 20 of 1929 would also seem to indicate, if anything, that the section 
would be retrospective in the sense referred to above. The latter view now finds 
support in the Supreme Court decision in Maneklal v. H . J. Ginmalia & Sons.(b) See 
also the undermentioned cases(6) to the same effect. The former view and the decision 
of the Andhra Pradesh High Court in the undermentioned case(7) decided after the 
Supreme Court Judgment must be held to be no longer good law. 

6. “Contracts to transfer.” — The section applies only where any person 
contracts to transfer property. A document of transfer which is not registered or not 
completed in the manner prescribed by law, may, as will be seen in the Notes on S. 54, 
operate as a contract to transfer . Consequently, the section applies not only to con. 
tracts to transfer as such, but also to instruments of transfer. This is made clear by 
the words ‘‘or where there is an instrument of transfer” in the fourth paragraph of 
the section.!l) A lease is a transfer of property, and the section applies to an 


4. 1937 Rang 402 i v 405' 1 (AIR V 24] : 1938 Rang 
LR 216 (DB\ 

5. 1950 SCI (4 N 'AIR V 37 C l] : 1950 SCR 
75. 

6 . 1955 Hvd 101 103) [AIR V 42 C 25] : 

I LR (1954) Hvd 822. 

1955 Madh Bba 49 (52> [AIR V 42 C 14] : I L R 
(1954) MB 237 (DR). (Section 54, Gwalior 
Transfer of Property Act would apply to all 
suits instituted after the Act came into force in 
1945 in tbc former Gwalior State although the 
transaction was effected before its enactment 
AIR 1950 SCI, Foil A 

1953 Sau 56 (57) [AIR V 40 C 24) (DB). (S. 53A 
applies to suits filed after tbe application of 
the T. P. Act to Saurashtra even though tbe 
transaction may have taken place earlier.) 

1951 Mys 126 ‘(127) [AIR V 38 C 48] : I L R 
(1951) Mys 414 -.DB). (Retrospective effect can 
be given to S. 53A. (’46) 51 Mys H C R 148 
(FB) held no longer, good law in view of AIR 
1950 SCI.) 

7. 1961 Andh Pra 31 (33) [AIR V 48 C 9] : ILR 
(1961) 1 Andh Pra 473 (DB). (Section has no 

retrospective operation and would not apply to 
document executed before year 1929.) 

Section 53A — Note 6 

1. 1965 Punj 117 (118) [AIR V 52 C 38]. (Tbe 
first clause of section 53-A makes it clear that 
tbe contract which is sought to be enforced 
must itself constitute the transaction of trans¬ 
fer. An agreement to raise the rate of interest 
on the mortgage amount cannot be regarded as 
an instrument of transfer and therefore the 
doctrine of part performance has no appli¬ 
cation.) 

1963 Andh Pra 239 v 240) [AIR V 50 C 76]. 
(S. 53A applies both to cases of out-right sales 
as also to contracts to sell, provided the other 


conditions are satisfied. Reversed on another 
point in AIR 1963 A. P. 489.) 

1959 Andh Pra 568 (570) [AIR V 46 C 163] (DB). 
(The most important condition that should be 
established in order to invoke the section is 
the existence of a document in writing which 
constitutes a contract of sale.) 

1959 Mad 354 (355) [AIR V 46 C 107] : ILR 
(1959) Mad 796. (It is not necessary that a 
deed of transfer should have been obtained by 
the party before he could invoke S. 53-A. The 
conditions laid down in S. 53-A are fulfilled 
even though a contract to sell alone was ob¬ 
tained.) 

1957 Bom 236 (237) [A I R V 44 C 80] : ILR 
(1957) Bom 769. (Sauda Chlfcti executed — 
Vendee put in possession of property on pay¬ 
ment of consideration — Proper conveyance to be 
executed later — Transaction held, is only a 
contract and not transfer —\ endee is, however, 
being in possession, entitled to the benefit of 

S. 53A.) 

1957 Bom 138 (140) [A I R V 44 C 46 : I L R 
( 1958 ) Bom 556 (DB). (Instrument of transfer 
— Sale deed of property worth less than Rs. 100 
—Deed not registered—Transferee in possession 
—Suit for possession by vendor — Unregistered 
deed is contract in writing — Defendant can 
claim benefit of doctrine of part performance — 
AIR 1943 Bom 431, Overruled.) 

Madh B L J 1954 H C R 803 (805). 

1939 Oudh 85 (86^ [A I R V 26]. (A lease on 8 
anna stamp paper.) 

[See also 1964 All300(301) [AIR V 51 C 85j. (No 
contract to transfer immovable property 
Question of part-performance of contract does 

not arise.) , T _ _ 

1961 Andh Pra 31 (33) [A I R V 48 C 9j : ILR 
(1961) 1 Andh-Pra 473 (DB). (Lessee in pos¬ 
session of land without any agreement for sale 
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unregistered instrument of lease.(2) A formal lease is not necessary to attract the 
application of the section. All that is required is that an agreement in writting signed 
by the transferor can be gathered from the evidence.(2a) In the undermentioned case(3) 
before the introduction of the section, it was held by the Lahore High Court, that in 
the case of a lease the transaction can never be said to be completed and that 
consequently the doctrine of part performance did not apply. This would not be good 
law under the section. 


A grant of a partial and'limited interest in immovable property such as a right 
to dig minerals where the grantor does not exclude himself from working the mines 
has been held not to be transfer of property so as to make the provisions of this 
section applicable.(3a) 

Mortgage being a transfer of an interest in specific immovable property and for 
consideration attracts S. 53-A.(3aa) 


A surrender by a tenant to the landlord is not a transfer and the section has no 
application to such a case.(4) 


of the land in his favour — Continuance of 
possession not being in pursuance of any agree¬ 
ment for sale, S. 53A not applicable.)] 

2. 1963 Andh Pra 239 (240, 24 <) [A I R V 50 
C 76]. (Reversed on another point in AIR 1963 
A. P. 489.) 

1953 Cal 349 (351) [AIR V 40 C 130]. 

1953 Hyd 97 (97) [A I R V 40 C 37] : ILR (1953) 
Hyd 110. 


1951 Bom 127 (129) [A I R V 38 C-25] : ILR 
(1951) Bom 692 (DB). (The fact that sec¬ 
tion 105 of T. P. Act defines lease of immovable 
property as a transfer of a right to enjoy the 
property does not affect the above position.) 


1951 Nag 285 (287) [AIR V 38 C 81] : ILR (1950) 
Nag 799 (DB). 

1950 Cal 23 (28) [AIR V 36 C 6] : I L R (1950) 2 
Cal 443 (DB). 

1946 Mad 310 (311) [AIR V 33 C 162], 

1939 Oudh 85 (86) [AIR V 26]. 

1937 All 10 (12) [AIR V 24] : ILR (1937) All 312 
(DB). 

1936 Lah 5 (5) [AIR V 23]. (Lessee under prior 
unregistered lease — Possession and continuous 
payment of rent to landlord—Part performance 
can be invoked against subsequent lessee.) 

[See also (’55) 8 Sau L R 378 (381). (Document 
of lease not signed by lessor—Document is ad¬ 
missible as evidence of part performance of 


agreement to grant lease under S. 53A.) 

(’55) 8 Sau L R 1 (1). (There is no difference 
between a contract to lease and an agreement 
to lease.)] 


2a. 1950 S C 1 (5) [A I R V 37 C l] : 1950 SCR 
75. 

1965 Tat 467 (468, 469) [A I R V 52 C 132] : 44 
Pat 596 (DB). (AIR 1950 SCI, Rel. on; AIR 
1960 Pat 354, Affirmed.) 

1956 Mad 633 (694) [A I R V 43 C 226]. (Agree¬ 
ment in writing is not required to be in any 
particular form.) 

1944 Pat 35 (36) [AIR V 31 . (Person put in 
possession under agreement to lease expressed 


in two registered documents, a patta signed by 
landlord alone and a kabuliyat signed by tenant 
alone—Transaction does not operate to create a 
validly executed lease — Tenant is, however, 
entitled to benefit of S. 53-A provided he pays 
rent for period of his occupancy and thus per¬ 
forms his part of contract.) 

3. 1927 Lah 489 (490) [AIR V 14]. 

3a. 1944 Pat 261 (266) [AIR V 31] : 23 Pat 115 
(DB). (Grant of right to dig mica—Owner not 
excluding himself from working the mine — 
Held, grant was not a lease but in the nature 
of an easement.) 

3aa. 1963 Andh-Pra 489 (490) [AIR V 50 
C 120] *. ILR (1964) Andh-Pra 542 (DB). (AIR 
1963 A P 239, Reversed.) 

1960 Punj 604 (604) [AIR V 47 C 212]. (Un¬ 
registered mortgage — Possession delivered to 
mortgagee — Insolvency of mortgagor—Benefit 
conferred by S. 53-A, T. P. Act, is available to 
mortgagee as against Receiver, in whom inter¬ 
est of mortgagor ve9ts—Insolvency does not put 
an end to the possession of 'a mortgagee under 
an unregistered document of mortgage.) 

1955 N U C (Mad) 3923. (Unregistered usufruc¬ 
tuary mortgage—Mortgagee in possession—Part 
performance — Mortgagee is entitled under 
S. 53A to protect his possession and resist dis¬ 
possession.) 

1950 Bur L R (H C) 80 (87, 88). (Usufructuary 
mortgage not registered — Mortgagee taking 
possession in part performance of the contract 
—Section applies.) 

[See also 1950 Trav-Co 81 (82) [AIR V 37 C 38] 
(DB). (Mortgage with possession — Mortgageo 
retaining portion of mortgage security and 
surrendering rest to mortgagor in pursuance of 
arrangement between parties to extinguish 
mortgage—Subsequent deed of arrangement not 
registered—Suit by mortgagor to redeem mort¬ 
gage barred by doctrine of part performance.)] 

4. 1940 Nag 175 (176) [A I R V 27] : ILR (1940) 
Nag 177. 
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It has been held in the undermentioned cases (4a) that a relinquishment of a 
right in property is a transfer within the meaning of the section. 

A family arrangement cannot be said to operate as a transfer of property or 
of a contract to transfer property. Such an arrangement may be made orally, but if 
in writing, registration is necessary for its validity under S. 17 of the Indian Registra. 
tion Act. Consequently, it has been held that where such arrangement is in 
writing but not registered, S. 53A has no application ta the case and that the defect 
in the want of registration cannot be cured.(5) The view that had been taken in some 
cases,(6) before the section was introduced, that the doctrine of part performance 
could be applied to family arrangements also is no longer good law. 

Partition of property is not a transfer within the meaning of this section and 
as such the section is not applicable to partition.(I) 


7. Consideration.—It was held in some cases before this section was enacted 
that the doctrine of part performance was applicable even to gifts,(l) and in other 
cases that it did not apply.(2) In the case noted below,(3) also decided before this 
section was introduced, it was held that the doctrine of part performance did not 
apply to a gift by way of sankalp at the time of marriage, as marriage under the 
Hindu law was a sacrament and not a contract for consideration. The section makes it 
clear that it applies only to contracts to transfer for consideration and not to 
gifts.(Ba) 

In the undermentioned case.(4) a letter relinquishing right to immovable 
property did not recite the passing of consideration. It was held that the passing of 
consideration not being a term of the contract could be proved by oral evidence by 
virtue of proviso 2 to S. 92, Evidence Act, and that, therefore, this section was 
applicable if the passing of consideration was proved. 

See also the undermentioned case.(5) 


4a. 1%G M P 307 (310) [AIR V 53 C 77j (DR). 
1953 Hvd 114 (116) [AIR V 40 C 42j : ILR (1952) 
Hyd 449 (DB). 

5. f 1937 All 578 (580) [AIR V 24] : ILR (1937) 

All 817 (FB). ^ . T T , 

1950 All 700 (704) [A I R V 37 C 274, : ILR 

(1952) 2 All 703 (DB). 

1939 All 529 (531) [AIR V 26] (DB). 

6 . 1933 Lab 648 (650) [A I R V 20] : 14 Lab 635 
(DB). 

1929 Oudb 373 (375) [A I R V 16] : 4 Luck 57 
(DB;. 

1924 Nag 373 (374) [AIR V 11]. 

7. 1954 Sau 46 (48) [AIR V 41 C 24] (DIP. 

1951 Mad 213 (218) [AIR V 38 C 43] : ILR (1951) 
Mad 607 (DB). 

1950 Assam 129 (130) [AIR V 37 C 49] (DB). 

[See also 1949 R D 373 (374). (Private division 
of land by mutual consent is not the same 
thing as a ‘transfer for consideration.’)] 

Section 53A — Ncte 7 

1. 1927 Nag 402 (403) [AIR V 14]. 

1927 Rang 128 (128) [AIR V 14]. (Tbe rule-that 
where a donee cf property is in bona tide posses¬ 


sion of it though tbe gift bad not been perfected 
by a registered instrument in accordance with 
law, the donor cannot oust tbe donee is not 
applicable to a donee from tbe donee, neither of 
the deeds of gift being registered.) 

2. 1929 Rang 316 (317) [AIR V 16]. 

1929 Rang 272 (273) [AIR V 16]. 

[See 1928 Bom 250 (252) [AIR V 15] (DB). (In 
so far as tbe decision says that, because 
specific performance cannot be granted, tbe 
doctrine does not apply, it is not correct. 
See Note 2.)] 

3. 1928 All 699 (703) [AIR V 15] (DB). 

3a. (1959) 2 Mad L Jour 502 (506). 

4. 1946 Mad 452 (453) [AIR V 33 C 230]. 

5. 1950 Assam 107 (120) [AIR V 37 C 42] (DB). 
(Admission in writing by tbe vendor in muta¬ 
tion proceeding to tbe effect that be sold tbe 
property in question to tbe vendee could not be 
a contract in writing transferring the property 
within S. 53A and especially that it contained 
no averment as to tbe passing of considaraticn 
and that it did not contain all tbe terms of 

transfer.) 
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8. “Immovable property.*’—The section applies only to contracts to transfer 
immovable property. It does not apply to contracts to transfer movable property.(l) 
Even under the English law, the doctrine was not applicable to contracts relating to 
movable property.(2) In the undermentioned case(3) the immovable property in 
possession of the transferee was sold for recovery of taxes due on the property and the 
money realised ■was deposited in Court. The transferor made a claim to the money. 
It was held that it could not be held that this section was inapplicable on the ground 
that the transferor was enforcing his right against the money and not against the 
immovable property, because unless the transferor could enforce his right against the 
property he could not enforce it against the money. 


9. Contract must show clearly terms of transfer. — It has been seen in 
Note 1 that the doctrine of part performance in England is applicable only where the 
acts of; part performance unequivocally give rise to an inference of a contract. When 
this is established, the Court could go into parol evidence to ascertain the terms of the 
contract. Under this section, there is no question of the Court taking any parol 
evidence as to the terms of the contract. The contract itself must be in writing,(1) 
and must show clearly what are the terms necessary to constitute the transfer.(2) 


Section 53A — Note 8 

1. 1957 Manipur 9(13) [AIR V 40 C 5'. 

1934 Rang 303 (304) [AIR V 21]. 

2. Sec 1930 Mad 84 (95) [AIR V 17] (OB'. 

3. 1957 Andh Pra 854 (85S, 859) [AIRY 44 
C 260] : 1LR (1956) Andh Pra 1019 (DB;. 

Section 53A — Note 9 

1. 1964 S C 877 (880) [AIR V 51 C 112] : (1964) 
3 S C R 985. (C bringing in N into his family 
under an oral arrangment that hitter would 
marry his wife’s sister's daughter and help him 
in cultivation and management of his properties 
in consideration of which N would inherit 
the entire properties on -C’s death — Alienees 
from reversioners of C suing for recovery of 
property in the hands of Vs sons — Vs sons 
cannot rely on equitable doctrine of part per¬ 
formance and resist the claim—Considerations 
of equity, held, could not confer on N or his 
heirs title in the lands which under the statute 
could be conferred only by a registered instru¬ 
ment—AIR 1956 Andhra 209, Affirmed.) 

1965 Madh Pra 275 (280) [AIR V 52 C 75 1 (DJ3). 
1962 Punj 475 (476) [AIR V 49 C 130]. 

(’61)1961 M P L J 1179 (1180). (Where posses¬ 
sion of property is claimed through an un¬ 
registered deed of exchange and it is not proved 
that the deed of exchange was executed, the 
right of part performance under S. 53-A cf the 
Act is not available.) 

1960 Raj I, W 103 (104). (A receipt passed by the 
owner of the house to his tenant for the advance 
money and a letter addressed to the Engineer 
to arrange water connection in the name of the 
tenant, held did not satisfy the requirements of 
S. 53-A.) 

1958 Mad 576 (577, 578) [AIR V 45 C 201 ] : ILR 
(1959) Mad 69 (DB). 

1958 Pat 133 (110, Ml) [AIR V 45 C 55] (DB). 
1957 Cal 625 (626) [AIR V 44 C 162] :1LR 

4 T. P. 53. 


1^1957' 3 Cal 636. (An oial lease reserving a 
yearly rent — Transfer building permanent 
structures relying on such invalid lcase-Trans- 
feree has no defence to the suit for ejectment.) 

1955 Andhra 209 (212) [AIR V 43 C 59] (DB). 
(The absence of a written contract would take 
the case out of the purview of S. 53-A.) 

ILR (1955) 2 Cal 214 (223) (DB). 

(’54) Madh B L J 1954 H C R 1450 (1453, 1454). 
1953 Ajmer 47 (47) [AIR V 40 C 50]. (Para 1 of 
S. 53-A envisages the execution of some con¬ 
tract.) 

1952 Nag 246 (248) [AIR V 39] : ILR (1951)Na" 
334. 

1951 Nag 171 (174) [AIR Y 38 C 34] : ILR (1950) 
Nag 618. 

1950 Assam 107 (110) [AIR V 37 C 42] (DB). 
(Mere admission though in writing by vendor 
before Revenue authorities in mutation procee¬ 
dings that land had been sold to vendee cannot 
be regarded as a written contract between the 
parties.) 

1948 Nag 67 (68) [AIR Y 35 C 24] : ILR (1947) 
Nag 449. (Unregistered sale-deed—Wrong field 
number given—Delivery of possession of correct 
property— S. 53-A does not apply as there is 
no contract to transfer in writing tlie correct 
property.) 

1947 Nag 188(191) [AIR V 34 C 56] : ILR (1946) 
Nag 991. 

1944 Oudh 212 (220) [AIR Y 31] : 19 Luck 565 
(DB) (There should be a writing signed by the 
promisor.) 

1943 Bom 406 (407) [AIR Y 30]. 

1940 Oudh 409 (410* [AIR Y 27] (DB). 
f 1937 Nag 402 (406) [AIR V 24]. 

1936 Nag 282 (282) [AIR Y 23] : ILR (1937) Nag 
242 

2. 1967 Andh W R 2 (7). 

1962 Cal 502 (503) [AIR V 49 C 108]. (Patta for 
25 years executed by transferor in favour of 
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It, is, however, not necessary that every minute detail of the contract should emerge 
from the writings signed by the parties. It is quite enough if the essential terms of 
the contract are capable of ascertainment with reasonable certainty from the writings 
brought into existence by the parties concerned. In other words, the section is 
attracted not only in a case where the terms are ascertained but also in a case 
where the terms are ascertainable with reasonable certainty.(2aa) Where it is establi¬ 
shed that there was a document of the description envisaged in S. 53-A, the existence 
of the contents of the document can be established by secondary evidence.(2aaa) In 
the undermentioned case(2a) a letter relinquishing right to immovable property did 
not recite the passing of consideration. It was held that the only term necessary to 
constitute the contract being explicitly stated in it the passing of consideration could 
be proved by oral evidence and that therefore this section applied to the case. 


A document merely referring to a previous oral agreement to transfer and its 
terms is not a ‘'contract in writing” such as is required by the section, though a docu¬ 
ment which reduces to writing the terms of a previous oral agreement would be/8) In 
the undermentioned decision of the Rangoon High Court(4) a document styled a 
receipt and reciting a previous agreement to sell was held not to be a contract in writ¬ 
ing sufficient for the purposes of this section, though from it, the terms necessary to 


constitute a transfer could be ascertained, 
case of the same High Court(5) and also in 

transferee — Patta not signed by transferee — 
Transferee took possession and effected impro¬ 
vements in terms of patta - Patta, held, though 
not a lease, was a writing within the meaning 
of S. 53-A and the terms necessary to constitute 
the transfer could be ascertained from it with 
reasonable certainty.) 

1960 Cal 609 (618) [AIR V 47 C 167] (DB). 

1951 Nag *285 (*286,287) [AIR V 38 C 8l] : UR 
(1950) Nag 799 (DB). (Draft lease deed prepared 
to avoid any changes of the terms agreed to 
orally between the parties — All the necessary 
terms deducible from the draft — Draft, held, 
was sufficient to attract the section.) 

1950 Assam 107 * 110; [AIR V 37 C 42]. (DB). 
(Admission in writing by the vendor in muta¬ 
tion proceedings that he had sold the property 
in question to the vendee was held not to be a 
contract within S. 53-A especially since it did 
not contain all the terms of transfer.) 

1944 Oudh *21*2 (2*20) [AIR V 31] (DB). 

1937 All 36 (38) [AIR V *24] (DB). 
f 1933 Bom 381 (384) [AIR 20], 

2aa. ILR (1960) 2 All 71 (88, 89) (DB). 

2aaa. 1959 Andh Pra 568 (570) [A I R V 46 
C 163] (DB). 

1956 Mad 693 (694) [AIR V 43 C 226]. (Agree¬ 
ment to lease suppressed by plaintiff — Oral 
evidence can be adduced.) 

2a. 1916 Mad 452 (453) [AIR V 33 C 230]. 

3. (1967)2 Andh WR2 (7). 

*(’54) Madh B L J 1954 HCR 1450 (1453,1454 \ 
(What is required to be written and signed is 
the contract to transfer and not any other paper 
wherein a reference to such a contract is made.) 

1938 Rang 356 (357) [AIR V 25] : 1938 Rang L R 
692 (DB). (Confirming AIR 1938 Rang 49.) 


The same view w T as expressed in a later 
the undermentioned cases(G) of the High 

[See 1962 Punj 475 (476) [AIR V 49 C 130]. (A 
reference to an oral sale in a mutation recorded 
by a Patwari cannot be equated with a writing 
cf the transaction itself.) 

1951 Nag 285 (286) [AIR V 38 C 81] : ILR (1950) 
Nag 799 (DB). (When the terms of an oral 
contract or disposition of property are reduced 
to the form cf a document the document takes 
the place of the oral contract or agreement and 
thus there comes into existence a contract or 
agreement in writing.) 

4. 1938 Rang 356 (357) [AIR V 25]. 

1939 Rang 206 (207) [AIR V 26] : 1939 Rang L R 
575 (DB). (By merely mentioning the period to 
pay the balance of purchase-money, document 
could not be termed as an agreement contempla¬ 
ted by S. 53A.) 

5. 1944 Bom 105 (107) [A I R V 31 ] : 212 Ind 
Cas 543 (DB). Hormasji Jamshedjl v. Manek- 
lal Mansukhbhai. (A Government resolution, 
containing a summary of an arrangement to 
grant a lease to a person at a certain rate, and 
sanctioning the proposal of a settlement officer 
the arrangement to be gathered from correspon¬ 
dence referred to cannot be regarded as secon¬ 
dary evidence of a contract of lease or as proof 
of the contract itself wfthin the meaning of this 
section. AIR 1938 Rang 356: 1938 Rang LR 
692 ; Relied on.) 

6 . ILR (1952) Madh-Bha 4ID (414, 415) (DB). 
(Application of the parties for getting the requi¬ 
site sanction from the Revenue authorities for 
sale of property is not sufficient to satisfy the 
requirements of S. 53A, AIR 1945 Bom 406, 

Rel. on.) _ , . .. ,• 

1943 Bom 406 (407) [AIR V 30]. .An application 

by plaintiff to have defendant’s name entered in 
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Courts of Bombay ancl Madhya Bharat. In the undermentioned cases,(7) on the other 
hand, a document styled a receipt but which, in essence, contained all the essential 
terms of the contract to transfer, was held to be sufficient for purposes of this section. 
The first view must be held to be no longer good law in view of the decision of the 
Supreme Court in the undermentioned case(8) wherein it has been held that the 
terms of a lease could be gathered from a Government resolution containing a sum¬ 
mary of arrangement to grant lease to the defendant. 


9a. “Writing signed by him or on his behalf ” — This section requires 
that the contract relied on by the defendant in a suit for possession must be in 
writing(l) signed by the transferor claiming to recover possession, or on his behalf, 
presumably by some one who has authority to bind or represent him.(la) 

There is a difference of opinion on the question of the applicability of the 
section where a contract is signed by a Hindu father or manager of a Hindu joint 
family. It has been held in the unlermentioned decisions(2) that the sons or the 
other members of the family answer the description of the word ‘transferor’ as used 
in this section; and the sons or the other members of the family are debarred 
from instituting a suit for recovery of possession from the transferee. A contrary view 
that the transferee cannot avail of this section against the sons or other members of 
the family has been taken in the following case.(8) 


"Where the contract is signed by the transferor, it is not necessary that the 
contract should have been signed by the transferee also.(4) Thus it is a sufficient 
compliance with the provisions of this section that an instrument of lease is signed by 
the lessor alone though under S. 107 a lease is required to be executed by both the 
lessor and the lessee.(5) Nor is it sufficient that the contract is signed by the transferee 
alone when it is not signed by the transferor.(6) Thus a kabuliyat signed by the lessee 


alone wilhnot attract this section.(7) 

mutation register in respect of certain land on 
ground that it had been sold to him orally — 
Application stating terms of sale —Held, docu¬ 
ment was not sufficient to satisfy requirements 
of this section as it contained only a recital of 
past event and not the contract of sale.) 

7. 1944 Oudh 212 (220) TAIR V 31] : 19 Luck 
565 (DB). (Affirming AIR 1940 Oudh 1, on 
appeal.) 

1934 Rang 304 (306) [AIR V 21] : 13 Rang 17. 

8. 1950 S C 1 (4, 5) [AIR V 37 C l] : 1950 SCR 
75. (AIR 1944 Bom 105, Reversed.) 

Section 53A — Note 9a 

1. 1950 S C 1 (5) [AIR V 37 C l]: 1950 S C R 75. 
1959 Assam 60 (61) [AIR V 46 C 14] : ILR (1958) 
9 Assam 50 (DB). 

1959 Madh Pra 221 (222) [AIR V 46 C 70]. 

1956 Andhra 209 (212) [AIR V 43 C 59] (DBh 
1956 Punj 181 (184, 185) [AIR V 43 C 69] : ILR 
(1956) Punj 1279 (DB). 

(’54) 20 Cut L Tim 614 (620, 621). 

1947 Nag 188 (191) [A I R V 34 C 56] : ILR 
(1946) Nag 991. 

la. 1948 P C 95 (96) [AIR V 35 C 27] : ILR 
(19491 Mad 141. (Contract for sale by mother 
guardian on behalf of minor son—Contract 
within competence of guardian and for benefit 
of minor—Minor is ‘transferor’ within meaning 


of the section —AIR 1944 Mad 337, Reversed.) 

1956 Punj 181 (184, 185) [AIR V 43 C 69] : I L R 
H956) Punj 1279 (DB). 

1941 Bom 346 (348) [AIR V 28]. 

2. 1967 Andh-Pra 237 (243) [A I R V 54 C 67] 
(FB). (AIR 1948 P C 95, Followed; AIR 1948 
Mad 526 Dissent.; AIR 1959 Andh Pra 539, 
Overruled.) 

1963 Mad 310 (314) [A I R V 50 C 113] : ILR 
(1963) Mad 722 (DB). (A I R 1948 Mad 526 and 
S. A. No. 2695 of 1949 (Mad), Overruled.) 

1961 Bom 215 (217) [AIR V 48 C 50]: ILR (1961) 
Bom 824 (DB). (AIR 1948 Mad 526 and AIR 
j 959 Andh Pra 534, Dissented.) 

1948 Mad 526 v 627; [AIR V 35 C 263]. 

3. 1959 Mys 173 (175, 176) [AIR V 46 C 73]; * 
ILR (1957) Mys 108. 

4. 1949 Nag 389 (393,394) [AIR V 36 C 158]: 
ILR (1949) Nag 849 (DB). 

5. 1962 Cal 502 (503) [AIR V 49 C 108]. 

1951 Nag 285 (286, 287) [AIR V 38 C 81] : ILR 
(1950) Nag 799 (DB). 

6. I960 Cal 40 (42) [AIR V 47 C 111. 

7. 1966 Patna 93 (95) [AIR V 53 C 19]. (Kiraya- 
nama .signed only by the lessee.) 

1962 Cal 502 (503) [AIR V 49 C 108]. 

1960 Cal 40 (42) [AIR V 47 C 11]. 
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In the undermentioned case(8) A and B were the owners of certain premises. B 
was also a member of a partnership with other persons. By a registered lease deed A 
and B leased out the premises to the partnership. Subsequently the partnership 
contracted to transfer, by an agreement, their lease hold interest to a company. There 
was, however, no registered deed. It was held that the company might, under this 
section, claim to remain in possession of the leasehold premises as against the 
partners of the firm but not against B in his capacity as an owner of the property nor 
against A who was not a party to the agreement at all. 


10. Acts of part performance under the section — Under the English law, 

as seen in Note 1, the act of part performance must be not only unequivocally referable 
to a contract, but must have so changed the position of a party as would make it 
fraudulent on the part of the other party to claim that the contract was not valid for 
^gant of writing. Under the present section, 

(1) the transferee must have ‘taken’ possession^l) or, 

(2) if he was already in possession, must have continued in possession ‘and’ 

must have further done some act in furtherance of the contract.(2) 
Where an act is merely preparatory or introductory to the contract 


.\f>57 Pat 24 (29) [AIR V 44 C 8]. (Section inappli¬ 
cable to kabuliyat.) 

3,954 Cal 207 (208) [AIR V 41 C 75] (DB). 

[See also (’59) 63 Cal W N 535 (538, 539) (Lease 
for five years — Expiry of term of tenancy — 
S. 53A would not apply.) 

8 . 1963 Cal 198 (202) [AIR V 50 C 40] (DB). 
(Lease of property by A and B to a partnership 
of which B was also partner — Agreement by 
partnership to transfer their leasehold interest 
to a company— Company could not take advan¬ 
tage of S. 53-A as against at all and as against 
B in his capacity as owner of property.) 

Section 53-A —Note 10 

a. 1950 F C 1 (7) [AIR V 37 C l] : 1949 F C R 
484. (Pending redemption suit mortgagor exe¬ 
cuting agreement to sell mortgaged property to 
mortgagee—Suit dropped—No sale deed executed 
—Mortgagee never in possession of mortgaged 
property either actual or constructive — No 
possession “in pursuance of the agreement”— 
S. 53-A held had no application.! 

1959 Madh-Pra 221 (222) [AIR V 46 C 70]. 

.1.957 Bom 236 (238) [AIR V 44 C 80] : ILK (1957) 
Bom 769. (Vendee in possession of properties 
under a Sauda Chitti —Transaction is only a 
contract—Vendee entitled to avail of S. 53-A.) 
.\?55 Pat 126 (130) [AIR V 42 C25](DB). (When 
it is found that the defendant is not in posses¬ 
sion of the suit land, there is no question of 
protecting his possession under S. 53-A.) 

1950 Assam 123 (131) [AIR V 37 C 49] (DB). (Per 
Ram Labhaya J.— Transferee not in possession 
—It is Dot necessary to consider whether any 
other such act has been done.) 

(*38) 162 Ind Cas 881 (882) (Nag). (Where no 
possession is given cr int?nded to be given to 
the transferee no reference to the question of 
retaining it under S. 53-A can arise.) 

(’33)17 R D 201 (202). 

2. 1962 Cal 502 (503) [AIR V 49 C 108]. (Patta 


for 25 years executed by A in favour of B on 
monthly rental — Patta not signed by B—B 
going into possession and effecting improve¬ 
ments in terms of patta—Suit for arrears of 
rent and eviction of B before expiry of patta — 
There is no implied tenancy from month to 
month—Doctrine of part performance held ap¬ 
plied.) 

1955 Madh B 93 (95) [AIR V 42 C 29]. (The 
filing of a suit for specific performance of a 
contract is an act for enforcing the contract and 
not one done in furtherance of the contract and 
cannot, therefore, be an act of part perfor¬ 
mance.) 

1955 Hyd 101 (103) [AIR V 42 C 25]: ILR (1954) 
Hvd 822. 

1954 Ajmer 70 (71) [AIR V 41 C 70]. (Usufruc¬ 
tuary mortgagee getting rent note executed in 
respect of house mortgaged to him —It is in 
assertion cf bis rights in pursuance of the 
mortgage.) 

1954 Madh Bha 128 (129) [AIR V 41 C 59], (In 
case of usufructuary mortgage interest trans¬ 
ferable by the mortgagor not being identical 
with the property, mortgagee pleading part per¬ 
formance pursuant to sale of equity of redemp¬ 
tion in his favour must show some distinct overt 

act besides his possession.) 

1953 Hyd 114 (116) [AIR V 40 C 42j : ILR (1952) 

Hyd 449 (DB). 

1951 Nag 285 (287) [AIR V 38 C 81] : ILR (1950) 
Nag 799 (DB). (Paying Nazul rent and munici- 
paftaxes and spending for repairs by a lessee 
who is already in possession are acts done in 
furtherance of the contract within the meaning 
of the section.) 

1944 Oudh 212 (218) [AIR V 31] : 19 Luck 565. 
(DB). (Section does not require that the con¬ 
tract must contain a direct covenant regarding 
transference of possession.): 

1943 Bom 406 (406) [AIR V 30]. 


PART PERFORMANCE 


(S53AN10Pt4l 887 


and no connection is established between the act and the contract, it is 
not an act done in furtherance of the eontract.(2a) 

The contract itself, contemplated by the section, being in writing from which Ths 
terms necessary to constitute the transfer can be ascertained with reasonable certainty, 
it is conceived that the "act in furtherance of the contract” referred to in the second 
paragraph need not be construed as having the same meaning and limitations as the 
act of part performance in England. It need not, of itself, unequivocally have reference 
to the contract. It may be shown by evidence to be in furtherance of the contract 
though, of itself, it may bq equivocal, e.g., the payment of money.(b) 

The possession taken or continued must have been in pursuance of 10 
contract to transfer .(4) The possession may be either actual or construe. 


2a. 1965 Madh Pra 975 (981, 289) L AIR V 52 
C 75] (DB). 

1955 Hyd 101 (lOB) [AIR V 42 C 25] : ILK (l9o4; 
Hyd 822. 

1955 Madh Blia 93 (94) [AIR V 42 C 29.] 

3. (1967)2 AndhWR 2 (7). (Oral agreement 
subsequently reduced into writing Amount 
paid after the oral agreement appropriated to¬ 
wards part payment of consideration for agree¬ 
ment to sell—Part payment is an act in fur¬ 
therance of the contract to sell.) 

1967 Bom 34 (36) [AIR V 54 C 6] : ILR (i960) 
Bom 291. 

1967 R L W 413(414). (Payment of balance of 
sale consideration.) 

ILR (1965) Guj 490 (494).*. 

1965 Madh Pra 275 (281, 282) [AIR V 52 C 75] 
(DB). (Payment of money can be an act in 
furtherance of the contract. The payment would 
be an unequivocal act referable to and in fur¬ 
therance of the alleged contract, if connection 
is established by evidence between the payment 
and the contract.) 

ILR (1957) 7 Raj 101 (110). 

1955 Madh Bha 49 (55) [AIR V 42 C 14] : ILR 
(1954) M B 237 (DB). (If a connection is estab¬ 
lished by evidence between the payment and 
the contract, then the payment would be an 
unequivocal act referable to and in furtherance 
of the alleged contract.) 

1955 Mys 38 (40) [AIR V 42 C 15] : I L R (1955) 
Mys 234. (If a mortgagee purchaser under an 
unregistered deed of sale has paid either the 
whole or part of the consideration, the same 
can be said to be in pursuance of the contract 
of sale.) 

1954 Ajmer 70 (71) [AIR V 41 C 70]. (View of 
Thadani C. J. to the contrary in AIR 1950 
Assam 129, not followed.) 

1953 Mad 925 (926) [AIR V 40 C 363]. 

1952 Raj 141 (142) [AIR V 39] : ILR (1951) 1 

Raj 918. , x 

1941 Oudli 41 (43) [AIR V 28] : 16 Luck 99 (DB). 
(Payment of consideration and mutation are 
acts in furtherance of contract.) 

■(1934 Rang 304 *306) [AIR V 21] *. 13 Rang 17. 
(Payment of part of purchase price is act in 
furtherance of contract of sale by the mortgagee 
already in possession.) 

L <St'e also 1950 Assam 129 (131) [AIR \ 37 C 49^ 


(DB). (On question whether payment of con¬ 
sideration was an act done in furtherance ot 
contract, Thadani, C. J., was of opinion that 1C 
was not, while Ram Labhaya J., expressed his 

opinion that it was.)] 

4. 1950 F C 1 (7) [AIR V 37 C l] : 1949 F C R 
484. 


1967) 2 Andh W R 2 (6). 

967 Raj L W 413(414). 

1964) 2 Andh LT 159 (163) (DB). (Agent s 
possession of the property of his principal puor 
and subsequent to the principal’s agreement ot 
sale of the property in favour of another person 
benami for the agent cannot be said to be m 
part performance of the contract as it wa 
neither in pursuance of the contract, nor witii 

the consent of the transferor.) 

L963 Pat 62 (66) [A I R V 50 C 15] : ILR 42 Pa* 
763 (DB). (Certain compromise between aeten- 
dant and other persons not registered — Couro 
holding such compromise not binding on plain¬ 
tiff _ Held, possession of defendant under the 
compromise could not bo held to be in part 
performance of the compromise.) 

;i962) 64 Pun L 11 731 (733). . #rr . 

1960 Pat 354 (356) [A I R V 47 C 123!. (Ihe 
statute dots not require that over and above 
taking possession of the property, it must 
further be established that the transferee has 
built constructions upon the property trails* 
f erred.) 

ILR (1959) Bom 35 (38). . 

1955 Madh Bha 49 (53, 55) [A I R V 42 C 14] . 
I L R (1954) Madh Bha 237 (DB). (Possession 
transferred to mortgagee under previous mort¬ 
gage deeds — Subsequent unregistered mortgage 
deeds in respect of same property not amount¬ 
ing to usufructuary mortgages — Benefit ol 
section cannot be given to mortgagee in respect 
of the subsequent mortgages because continu* 

• : : n/.A r \f Qiirn 


subsequent mortgages.) 

(’54) 20 Cut L T 614 (619, 620). 

(’54) 20 Cut L Tim 532 (535, 536). 

1953 Hyd 114 (116) [A I 11 V 40 C 42] :ILB 
(1952) Hyd 449 (DB). (Plaintiffs who had no 
right in the property mortgaging the property 
with N and D — Defendants, the owners paying 
up the mortgage debts to avoid the trouble o* 
litigation — Plaintiffs executing ‘Ekrarnamas 
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tive.(4a) Where possession is not taken under the contract, but de hors the con. 
tract, as where the ^promisee takes possession by trespass, he cannot, in a suit for 
ejectment plead part performance.(S) It is not necessary that the transferee should be 
in possession on the date when the transferor seeks to enforce his right against the 
property. Once transferee takes possession in pursuance of the agreement subsequent 
loss of possession does not bar him from invoking the benefit under the section.(5a) 
But it has been held that possession taken at a time when the contract has become 
incapable of specific performance by efflux of time is not one in part performance of 
the contract.(5b) 


See also the undermentioned case.(5c) 

The Chief Court of Oudh has held in the undermentioned case(G) that the section 
does not require any concurrent act or any specific consent on the part of the trans¬ 
feror to the taking or the continuance of possession by the transferee in pursuance of 
the contract. Thus A let a house to B as a tenant. C, B's wife agreed to purchase the 
hou^e from A, paid consideration, got the -house required, paid municipal taxes, and 


in favour cf defendants relinquishing their 
alleged rights — Defendants taking possession 
and effecting necessary mutation — Possession 
of the defendants being in pursuance of the 
contract 8. 53A is attracted.) 

1952 Orissa 118 (119) [A I It V 39] : I L R (1950) 
Cut 143 (DB). vDefendant has to establish that 
there was delivery of possession in pursuance 
of the contract.) 

1952 Raj 141 (142) [AIRY 39] : I L R (1951) 1 
Raj 918. (Transferees already in possession as 
mortgagees only registration of deed is neces¬ 
sary to convey absolute title—Transferees pay¬ 
ing certain amount towards consideration — 
Transferor mentioning in deed that he is mak¬ 
ing the sale by executing it — Held that there 
was part performance of contract and possession 
of mortgagees was in pursuance of the con¬ 
tract and mortgagor’s suit for redemption is 
therefore not maintainable.* 

1951 Nag 285 (287) [AIR V 38 C 81] : ILR (1950) 
Nag 799 (DB/. (Transferee taking possession on 
the basis of oral agreement to lease — Oral 
agreement merging into the draft agreement 
— Possession subsequent to such draft -is in 
pursuance of such written agreement — Trans¬ 
feree paying Nazul rent and Municipal taxes 
and spending on repairs are further acts done 
in furtherance of the agreement.) 

1951 Nag 171 (174) [AIR V 3S C 34] : ILR (1950) 
Nag 618. (Mortgagee coming into possession 
through foreclosure through a Court upon mort¬ 
gagor’s default — Possession is not one in pur¬ 
suance of the mortgage.) 

(’37) ILR (1937) 1 Cal 65 (67). (Possession of 
Court through its Receiver appointed at the in¬ 
stance of decree-holder is not an act in part 
performance of contract.) 

1 1936 Pat 372 (378) [AIRY 23] : 15 Pat 460 
(DB). (Doctrine of part performance cannot be 
invoked unless possession is in pursuance of 
a completed agreement — Reversed on anothor 
point in AIR 1938 P C 20.) 

1934 Cal 235 (237) [AIR V 21]: 60 Cal 1372 (DB). 
(Lessee in possession under an existing lease — 


Subsequent agreement to renew lease — Con¬ 
tinuation in possession after the expiration of 
the old lease is only referable to the agreement 
and therefore an act of part performance of the 
contract.) 

1932 Sind 42(45) [AIR V19]: 25 Sind LR 433(DB\ 
(’36) 40 Cal W N 1176 (1179) (DB). 

[See also (’56) I L R (1956) Nag 400 (403) (DB). 
(Transfer of occupancy holding accompanied 
by possession — Transferee cannot be regarded 
as trespasser as S. 12, C. P. Tenancy Act per¬ 
mits transfer by tenant — Transferee can have 
resort to plea of part performance.)] 

4a. 1950 FC 1(7) [AIR V 37 C l]: 1949 FCR 484. 
1957 Bom 138 (140) [A I R V 4 4 C 46] : ILR 
(1958) Bom 556 (DB). 

5. (1962) 64 Pun L R 731 (733). 

1956 Pat 308 (311) [AIR Y 43 C 79] (DB). 

1932 Sind 42 (45) [A I R Y 19] : 25 Sind L R 433 
(DB). 

[See also 1956 Cal 350 (352) [A I R Y 43 C 108] 
(DB). (Held, the plaintiffs’ possession could 
not be treated as strictly legal or at all rele¬ 
vant or sufficient for purposes of S. 53A.] 

5a. 1957 Andh Pra 854 (858) TAIR V 44 C 260': 
ILR (1956) Andh Pra 1019 (DB). 

5b. 1956 Pat 308 (311) [A I R V 43 C 79]^ (DB). 
(In order to have the protection of S. 53A, 
possession must be taken in part performance 
of the contract before the enforcement of the 
contract is barred by time.) 

5c. (1967) 2 Andh W R 2 (7). (Agreement pro¬ 
viding that before registration permission under 
8. 47, Hyderabad Tenancy and Agricultural 
Lands Act will be taken by the parties— Appli¬ 
cation made by: the vendor and vendee for 
such permission constitutes an act in further¬ 
ance of the contract for sale.) 

6. 1944 Oudh 212 (215, 218) [A I R V 31] : 19 
Luck 565 (DB). (Part performance must be the 
act of the person seeking to avail himself of the 
equity and the acts of the person sought to be 
charged are of no avail. Affirming AIR 1940 
Oudh 1 on appeal.) 
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lived in the house with her husband B without payment of rent to A. It was held that 
C took possession of the house in pursuance of the contract, and that the fact that A 
did not tell C that she should take possession wa3 immaterial. This view has, how¬ 
ever, been dissented from in the following decision of the Andhra Pradesh High 
Court(7) where it has been held that consent of the transferor is a primary condition 
for the taking or continuance of such possession. 

"Where a person in whose favour a document of sale is written is already in 
possession of the property, though as a tenant, or a licensee or a mortgagee, or 
otherwise under permission of the vendor it is not necessary that the vendee 
should be dispossessed and then re-put in possession for the applicability of S. 53A. 
All that is necessary to show is that the nature of the possession was changed after 
the execution of the sale-deed. This can be shown either by the document itself or 

from other evidence.(8) 


11. Third paragraph - Transferee’s willingness to perform his part.— 

This is an essential condition before the transferor is debarred from enforcing his 
rights to the property against the transferee.(l) "He who seeks equity must do equity. 
The section being based on equitable principles, the transferee, if he wishes to take 
advantage of it, must also be prepared to do his part. The third paragraph is based on 
this principle. The words “has performed” and “or is willing to perform” mean 
complete performance or complete willingness. It is not a sufficient compliance with 
the section that the transferee would have performed his part of the contract to some 
extent.(2) The defendant relying on part performance must specifically plead and 
prove his readiness and willingness to perform his part of the contract.(2a) But where 


7. (19G4) 2 Andh W R 5 : (1904) 2 Andh L T 
159 (163) (DB). (Plaintiff was the owner of 
certain lands. Defendant 1 was plaintiff’s 
agent to look after the lands. Plaintiff had 
extended a contract of sale of the lands in 
favour of defendant 2. The sale was found to 
be benarai for defendant 1. It was held that 
the possession of defendant 1 as the agent of 
the plaintiff could not be said to be in part 
performance of the contract.) 

8 . ILK (1958) 8 Raj 839 (841). 

Section 53A — Note 11 

1. (1962) 75 Mad L W 746 (747) (DB). (Party 
failing to perform his part nor showing willing¬ 
ness to do so — Doctrine of part performance 
cannot be availed of by him.) 

1957 Andh Pra 58 (59) [AIR V 44 C 26 i. 

(’54) 20 Cut L T 614 (618). (Where the defen¬ 
dants were not willing at any time to do their 
part of the contract, they are not entitled to 
the protection under S. 53A.) 

1952 Nag 246 (248) [AIR V 39] : ILR (1951) Nag 
334. 

1947 Nag 183 (191) [AIR V 34 C 56] : ILR (1946) 
Nag 991. (Party relying on section must plead 
his readiness and willingness to fulfil his part, 
otherwise section would not apply.) 

1943 Bom 406 (406) [AIR V 30]. 

(’41) 45 Cal W N 132 (136) (DB). 

[See also (1962) 64 Pun L R 731 (733). (Suit 
for possession by transferor—Transferee plead¬ 


ing that transferor was entitled to market price 
which was much below contracted price —Held, 
transferee was not entitled to benefit of S. 53A, 
his conduct being mala fide.) 

1952 Nag 244 (245) [AIR V 39] : ILR (1949) 
Nag 959. (Making a false plea that a certain 
obligation under the contract has been dis¬ 
charged shows an unwillingness on the part of 
the transferee to abide strictly by the con¬ 
tract entered into between him and the trans¬ 
feror.)] 

2. ILR (1952) Madh Bha 410 (415) (DB). 

1941 Bom 346 (348) [AIR V 28]: ILR (1941) 
Bom 529 (DB). (AIR 1933 Bom 381, Dissented 
from.) 

[See also 1966 Assam 46 (48) [AIR V 53 C 7] : 
ILR (1964) 16 Assam 493 (DB). (Contract for 
re-sale of property purchased by plaintiff on 
payment of sale consideration within fixed 
period — Defendant intimating his intention 
to take property and offering certain amount 
—No evidence to show that ho was willing to 
pay entire sale consideration — Held, one of 
the essential elements of S. 53A not complied 
with.)] 

2a. 1965 Madh Pra 275 (283) [AIR V 52 C 75] 
(DB). (Defendant relying on part performance 
— Defendant’s readiness to perform remaining 
part of contract must be specifically pleaded 
and proved.) 

1961 Madh Pra 237 (239) [AIR V 48 C 75] : ILR 
(1962) M P 443. 
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though the plea-has not been raised by the defendant in his pleadings, it has been 
fully gone into at the hearing, the defendant is entitled to avail himself of the 
provisions of the section.(2b) It has been held that the condition as to willingness 
must subsist upto the date of hearing of the matter i.e. even upto the date of the 
hearing of the second appeal.(3) (See also Note 20) 

12. Section applies only if the contract or transfer is invalid for want 
of completion in the prescribed manner. — The section has no application where 
the contract to transfer or the instrument of transfer is invalid on any ground other 
than that it was not completed in the manner prescribed by the law for the time 
being in force, Where the flaw in the transferee’s position is not a defect of form 
or the absence of some formality, normally necessary, but is one which apart from 
form, renders the transaction unenforceable, the equitable doctrine of part performance 
is not applicable.(l) Thus, the doctrine of part performance does not apply to the 
following cases : 

(1) An agreement to transfer land to a legal practitioner which is void under 

S. 28 of the Legal Practitioners Act.(2) 

(2) Transfer of spes successions void under S. 6 (a).(3) 

(3) Contract infringing S. 114 (1) read with S. 115 of the Cantonments Act 

(1924).(3a) 

(4) Transfer in violation of the provisions of local Tenancy laws.(3aa) 


^’54) 20 Cut L T 532 (536). (Contract for sale — 
Transferee not proving that he was willing to 
perform his part of contract — Requirement of 
S. 53A held was not satisfied.) 

1947 Nag 188 (191) [AIR V 34 C 56] : ILR (1946) 
Nag 991. 

[But see 1956 Mad 693 (695) [AIR V 43 C 226]. 
(Absence of averment as to readiness and wil¬ 
lingness to perform the unperformed portion 
of the obligation in the written statement is 
not fatal to the defence — Such readiness and 
willingness must, however, be proved by 
evidence. (1947 Nag 188, Dissented from.)] 

2b. 1959 Mys 173 (175) [AIR V 46 C 73] : ILR 
(1957) Mys 108. 

3. 1959 Mys 173 (175) [AIR V 46 C 73i : ILR 
(1957) Mys 108. 

Section 53A — Note 12 

1. (’54) Madh B L Jour 1954 H C R 1450 (1454 \ 
(There being no sanction of Subha for sale as 
required by Land Revenue and Tenancy Act.) 

ILR (1954) Mad 537 (564) (DBL (Two out cf 
three trustees selling property — There is no 
valid contract, the foundation upon which the 
doctrine of part performance could be rested.) 

ILR (1954) Madh Bha 162 (166) (DB). (Transfer 
by sale of agricultural holding effected without 
Subha’s sanction is null and void under S.45(2), 
Indore Land Revenue and Tenancy Act (1931) — 
S. 53A cannot apply.) 

1947 Nag 1S8 (191) [AIR V 34 C 56] : ILR (1946) 


Nag 991. (Section 53A predicates a valid con¬ 
tract — a contract of a type which could be 
specifically enforced. As a contract by a guar¬ 
dian to sell' a minor’s immovable property is 
one which the law does not recognise, the 
section cannot apply to such a contract.) 

1933 Mad 364 (366) [AIR V 20]. (A contract 
against a minor.) 

1929 Rang 181 (181) [AIR V 16] (DB). 

1 1927 Nag 177 (179) [AIR V 14l. 

[See also 1956 Punj 181 (185) [AIR V 43 C 69] : 
ILR (1956) Punj 1279 (DB). (Contract statu¬ 
torily barred—Section net applicable.) 

1954 Pat 41 (42) [AIR V 41 C 16]. (Where the 
instrument of transfer is a registered one and 
there is no defect in it according to the law 
in force at the time of its execution, the sec¬ 
tion has no application.)] 

2. 1930 Pat 61 (62) [AIR V 17] (DID. 

3. 1933 Pat 165 (172) [AIR V 20] (DB). 

3a. 1957 Andh Pra 859 (861) [AIR V 44 C26l] 
(DB). 

3aa. (’63) (1963) 2 Mys L J 146 (147). (Where 

agricultural land is sold in contravention of 
S. 47 (1) of the Hyderabad Tenancy and Agri¬ 
cultural Lands Act which requires previous 
sanction of the Collector, the purchaser cannot 
invoke the provisions of S. 53A of the Transfer 
of Property Act to defeat the claim for posses¬ 
sion of land by a person claiming proprietary 
rights therein.) 

ILR (1959) 9 Raj 271 ( 274 DDB\ (Case under 
Bundi State Tenancy Act, S. 20.) 
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(5) Agreement in violation of S. 47 (2) of the Punjab Municipal Act (3 of 
1911).(Bab) 

In the undermentioned case,(3b) it has been held that a defendant can defend his 
possession of agricultural lands by availing of the provisions of this section by showing 
that he was placed in possession by the plaintiff himself ; and although such a person 
cannot claim title in view of the prohibition of alienation under S.47of the Hyderabad 
Tenancy and Agricultural Lands Act, he can nonetheless use the contract of sale in 
support of plea of estoppel which is not denied by reason of S. 47 of the said Act. 

See also the undermentioned cases.(4) 


13. Transferor debarred from enforcing his right to the property.—It 

has been seen in Note 1 that under the English law, a transferee under a parol con¬ 
tract which has been partly performed, can either as plaintiff or as a defendant 
claim relief on the basis of a valid transfer. The right conferred by this section is a 
right on the part of the transferee to plead in defence that the transferor is debarred 
from enforcing any right in respect of the property transferred.(la) As was observed 
by the Privy Council in Probodh Kumar v. Dantmara Tea Co.(l) the right conferred 
by the section is one available only to the defendant to protect his possession.(2) The 


(’54) ILK (1954) Madli B 162 (166) (DB). 
(Transfer by sale of agricultural holding effect¬ 
ed without Subha’s sanction as required under 
S. 42, Indore Land Revenue and Tenancy Act 
(1931) is null and void.) 

1949 Pat 464 (465) [AIR V 36 C 135] : 28 Pat 
351. (Case under Bihar Tenancy Act (8 of 
(1885), S. 26A). 

3ab. 1959 Punj 220 (221) [AIR V 46 C 7ll : 
ILR (1958) Punj 210. 

1956 Punj 181 (183) [AIR V 43 C 691 : ILR 
(1956) Punj 1279 (I)B). 

3b. 1963 Andh Pra 232 ( 234) [AIR V 50 C 73]. 

4. 1967 Cal 423 (428) [AIR V 54 C 9l]. (Lease 
on annual rent of Rs. 3,200 executed by only 
the chairman who is one of the Commissioners 
of the Municipality and not bearing their com¬ 
mon seal — Transaction is no transfer at all 
since it contravenes the mandatory provisions 
of S. 103 of the Bengal Municipal Act—Trans¬ 
action is, therefore, not saved by S. 53A.) 

1956 Cal 18 (22) [AIR V 43 C 5]. (Contract with 
Corporation—Statutory provisions, viz., Ss. 67 
and 68, Calcutta Municipal Act (3 of 1923), 
regarding agreement not complied with—Agree¬ 
ment is invalid and not binding on either 
party notwithstanding that there has been 
part performance of the contract.) 

1951 Hyd 42 (44) [AIR V 38 C 6] (DB). (Sale of 
immovable property, of a value less than one 
hundred rupees, is complete by delivery of the 
property, in spite of there being an unregis¬ 
tered deed of sale. Where, therefore, the trans¬ 
feree’s claim is that he has become the owner 
of such a property which he claims for himself 
by virtue of a contract of sale and delivery of 
property S. 53A, las no application.) 

1930 Mad 298 (301) [AIR V 17] (DB). (The 
doctrine cannot be used to complete a transac¬ 
tion against an idol of a temple or a cestui que 
trust or a minor against whom it cannot be 


regarded as operative.) 

1929 Rang 335 (338) [AIR V 16] (DB). 

(’34) 18 K D 654 (655). (Landlord and tenant— 
Suit in ejectment—Compromise—Tenant pay¬ 
ing nazarana and landlord promising never to 
eject tenant — Omission to register or record 
compromise — Doctrine of part performance 
applies.) 

Section 53A — Note 13 

la. 1954 Mad 702 (703) [AIR V 41 C 23]. 

[See also 1957 Bom 31 (33) [AIR V 44 C 15] : 
I LR(1956) Bom 594. (Agreement to sell by 
A in favour of B accompanied by delivery of 
possession —Price received by A towards such 
agreement is not debt — A cannot, under guiso 
of application for adjustment of debts under 
S. 24, Bombay Agricultural Debtors Belief Act, 
claim to recover possession contrary to provi¬ 
sions of S. 53A, T. P. Act.)] 

1. 1940 P C 1 (2) : [AIR V 27] I L R (1940) I 
Cal 250 : I L R (1940) Kar < P C) 11 : 66 Ind 
App 293. (On appeal from 41 Cal W N 54.) 

2 . Scp also Ike following cases: 

1967 Bom 34 (36) [AIR V 54 C 6] : I L R (1966) 
Bom 291. 

1960 M P L J (Notes) 137. 

1959 Andh Pra 568 (570) [AIR V 46 C 163^ (DB) 

1959 Mad 354 <355) [AIR V 46 C 107] : I L R 
(1959) Mad 796. (After the introduction of 
S. 53-A a defendant in a suit for ejectment is 
entitled to rely upon his contract for transfer- 

provided the conditions of the section aro 
fulfilled.) 

1957 Bom 138 (141) [AIR V 44 C 46] : ILR 
0958) Bom 556. (DB). 

1956 Punj 181 : v 185) [AIR V 43 C 69] : ILR 
(1956) Punj 1279 (DB). 

1955 Nag 306 (310) [AIR V 42 C 82] : ILR 

(1956) Nag 10 (DB). (The protection given by 
this section to the defendant in possession can. 
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section imposes a statutory bar on the transferor and does not confer any active title 
or right of action on the transferee. Thus, it is not possible for a person who is 
entitled to the benefit of the section to bring a suit as plaintiff for the purpose of 
enforcing his right to the property.(S) As observed by the learned Judges of the Chief 


not by analogy be extended to the transferor.) 

1955 Punj 22 (24) [AIR V 42 C 71 : I L R 
(1955) Punj 122 (DB). 

1955 Punj 252 (253) [AIR V 42 C 96" : ILR 
(1955) Punj 1242. 

ILR (1953) Madh Bha 303 (312). (Mortgagee in 
possession under an invalid mortgage can 
retain possession until the mortgage debt is 
paid off.) 

1950 Cal 23 (27) [AIR V 37 C 6] : I L R (1950) 2 
Cal 443 (DB). (Transferee’s possession is pro¬ 
tected against any challenge to it by the transferor 
contrary to tenor of the contract or the instru¬ 
ment of transfer.) 

1940 Nag 113 (116) [AIR V 27]: I L R (1949) Nag 
386 (DB). (Section 53-A does not entitle a 
person to sue; it only enables him to defend his 
rights to possession.) 

1945 All 422 (423) [AIR V 32] : I L R (1945) All 
910 (DB'. (Section 53A can be used as shield, 
not as offensive weapon —Plaintiff cannot avail 
of Section 53A.) 

1939 Cal 163 U65, 166) [AIR V 26] : ILR 
(1938) 2 Cal 328 (DB). (Section 53A applies to a 
contract to transfer occupancy holdings which 
has not been completed In the manner pres¬ 
cribed by S. 20C of the Bengal Tenancy Act.) 

1938 Mad 746 (748) ^AIR V 25]. (Only in excep* 
tional cases as a suit for specific performance 
doctrine of part performance can be invoked by 
plaintiff.) 

1937 Mad 638 (639) [AIR V 24]. 

1937 Posh 58 (60) [AIR V 24] (DB). (A Maho- 
medan executed a dower deed in favour of his 
wife —Deed was not registered—Wife brought a 
suit for a declaration of ownership of property 
on the basis of the dower deed, against the 
mortgagee of the property, the mortgage being 
executed by her husband — Held that if the 
mortgagee be considered as the representative of 
the mortgagor he was not enforcing any right 
against the wife, but was only defending his 
right against the suit brought by her —On the 
other hand if the mortgagee was not claiming 
under the mortgagor, he was protected by the 
proviso to Section 53A.I 

[See also 1966 Madh Fra 307 (311') [AIR V 53 
C 77] (DB). (Transferee of a person who in his 
turn has got title by part performance pro¬ 
tected by S. 53A.) 

1966 Mysore 86 (89) [AIR V 53 C 25] : I L R 
(1963) Mys 1109. (Contract to sell — Pay¬ 
ment of earnest money and vendee put in 
possession — Contract falling through for non¬ 
payment of price — Suit for possession bv 
vendor — Concurrent finding that defendant 
was always willing to perform his part of con¬ 
tract—Finding being one of fact cannot be 
challenged in second appeal—Absence of speci¬ 
fic plea of part performance in written state¬ 


ment — S. 53A can be availed of in second 
appeal.) 

1957 Manipur 32 (33) [AIR V 44 C 12]. (Where 
facts constituting -the defence of part perform¬ 
ance have been pleaded without specific refer¬ 
ence to the benefit under S. 53-A of T. P. Act, 
the plea has to be entertained.) 

1955 Madh Bha 49 (52)) [AIR V 42 C 14] (DB). 
(Written statement stating facts necessary 
to entitle plea of defence of part performance— 
Absence of express reference to S. 53A in tak¬ 
ing the plea—Relief under the section cannot 
be denied.) 

1955 Madh Bha 93 (95) [AIR V 42 C 29]. 
(The defendant claiming the benefit of the 
doctrine of part performance must raise the 
plea in his written statement.) 

1952 Nag 244 (245) [AlR V 39] : I L R (1949) 
Nag 959. (Upon the enforceability of the con¬ 
tract. Whether a contract is specifically 
enforceable or not is not a matter which must 
be taken into consideration for granting ielief 
under the section.)] 

3. 1966 SC 1438 (1440) [AIR V 53 C 282] : 
(1963) 3 SCR 214. 

1W64 Raj 11 (12) [AIR V 51 C 4] : ILR (1963) 13 
Raj 832. 

1964 Cal 235 (238) [AIR V 51 C 45] (DB). 

1961 Punj 378 (383) [AIR V 48 C 111] : ILR 
(1961) 2 Punj 293 (DB). (In a suit brought by 
the buyer for the return of the price paid by 
him to the seller who has agreed to sell his 
house to the buyer and put the buyer in posses¬ 
sion of the house, the doctrine of part perfor¬ 
mance cannot be availed of by the seller as it 
does not furnish a cause of action for the claim 
by him to obtain the full price of the house 
agreed to be paid to him. AIR 1940 PCI and 
AIR 1956 Punj 181, Rel. on.) 

1960 M P L J 673 (675). (Unregistered sale by A 
in favour of B —Gift by B in favour of C -Suit 
by C against A for possession on allegation of 
dispossession —C being plaintiff cannot advance 
plea of part performance under S. 53-A, but can 
succeed only if he can prove oral sale accom¬ 
panied by delivery of possession in favour of B.) 

1957 Hyd 37 (40) [AIR V 44 C 19] : ILR (1956) 
Hyd 733 (DB). (When the right to remain on 
the property can be defended against the true 
owner, a mere trespasser by show of force can¬ 
not defeat such a right.) 

1956 Punj 181 (185) [AIR V 43 C 69]: ILR(l956> 
Punj 1279 (DB). (Tenant cannot apply for fixa¬ 
tion of fair rent.) 

1955 Nag 306 (311) [A I R V 42 C 82] : ILR 
(1956) Nag 10 (DB). 

1954 Mad 702 (703) [AIR V 41 C 233]. 

1954 Pepsu 42 (43) [AIR V 41 C 21] : ILR (1953) 
Patiala 319. (Doctrine of part performance does 
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Court of Oudh, in the undermentioned case(4) 

“the section cannot be used as a weapon of attack—it confers upon the transferee the 
privilege of invoking the doctrine embodied therein only as a shield against any invasion 
rights by the transferor or persons claiming under him. (4a, 

It has been held that in land acquisition proceedings the role of the Govern¬ 
ment which is acquiring the land is that of a plaintiff and the role of the claimant who 
is in possession of the land is that of a defendant and the claimant can therefore re y 

on this section.(4aa) 

The defendant who is protected under this section does not lose the protection 
merely because he obtains a registered transfer from the transferor subsequently.^) 


not enable a person who has lost possession to 

sue for recovery of it.) _ __ 

1951 Pat 160 (164) [AIR V 38 C 24] (DR). 
(Section 53A gives no right to the plaintiff to 
come to court as a plaintiff either to maintain 
his possession, or to recover possession if dis¬ 
possessed. AIR 1939 All 611, Diss.) 

1949 Pat 464 (465) [AIR Y 36 C 135] : 28 Pat 351 
(DB). (Provisions of S. 53-A, T. P. Act cannot 
be availed of by the plaintiff who has to prove 
his title in a suit for ejectment.) 

1949 Nag 389 (394) [AIR V 36 C 158] : ILR(1949) 

Nag 849 <DB). , 

1949 Assam 8 (10) [AIR V 36 C 7] *. ILR (1949) 1 
Assam 29 (DB). (Section does not create title — 
It only bars plaintiff asserting title.) 

1948 Cal 147 (149) [AIR V 35 C 70]. (A transferee 
in possession under a contract of sale cannot 
avail himself of the provisions of S. 53A in a 
suit for specific performance of the contract.) 

1947 Pat 424 (426) [AIR V 34 C 140] : 25 Pat 764 
(DB). (The section does not confer any title on 
the transferee. It can be used not for attack 
but only in defence and that too in defence 
only against the transferor or any person claim¬ 
ing under him.) 

1946 All 476 (480) [AIR V 33 C 124] (DBL (Un¬ 
registered partition deed acted upon — It is 
doubtful whether a party can file suit on basis 
of it for declaration that lie has become the 
owner of the property. (Quaere). 

1945 All 422 (423) [AIR V 32] : ILR (1945) All 
910 (DB). 

1945 Pat 124 (125) [AIR V 32] : 23 Pat 645 (DB). 
(Sale of occupancy holding—Sale-deed not re¬ 
gistered — Vendee subsequently dispossessed— 
Vendee cannot maintain a suit for ejectment as 
he has no title deed in his favour.) 

1942 Nag L J 353 (354). (Section 5 J -A confers no 
title but merely raises defence. Hence a plain¬ 
tiff claiming possession will fail unless she can 
pray in aid S. 41 of the Act.) 

1942 Mad 125 (127) [AIR V 29]. (He cannot sue 
for possession.) 

1940 Oudh 109 (410) [AIR V 27] : 16 Luck 191 
(DB). 

1940 Nag 113 (116) [AIR V 27] : ILR (1941) Nag 
386 (DB). 

1989 All 504 (507) [AIR V 26]. 

1937 Nag 74 (76) [AIR V 24] : ILR (1936) Nag 115 
(DB). Distinction between S. 53A, T. P. Act 
and S. 27A, Specific Relief Act, Discussed.) 


11936 Pat 372 (378) [AIRY 23]: 15 Pat 460 (DB). 
(Part performance dees not convey title to 
transferee — Reversed on another point in AIR 
1988 P C 20.) 

(’41) 45 Cal \V N 182 (136) (DB). (Title can only 
he transferred in the manner provided by the 
T. P. Act read with the Registration Act, be¬ 
cause S. 53A only gives a right of defence to the 
defendant in possession in part performance of 

the contract.) . ^ . 

[See also 1957 Bom 236.(238) .AIR V 44 C SO] : 
ILR (1957) Bom 769. (Vendee in possession 
entitled to rights conferred by S. 53A — That 
does not make him transferee of property.) 

1954 Pepsu 133 U35) [AIR V 41 C 55_ : ILR 
(1953) Patiala 508 (DB'. (Part performance 
not proof of factum of sale.) 

1951 Nag 403 (406) [AIR V 38 C 126, : ILR 
(1950) Nag 25. (Mere fact that agreement along 
with fact of possession can be availed of for 
resisting dispossession does net bring;intoexist¬ 
ence a transfer.)] 

[But see 1949 Nag 410 (414' [AIR V 36 C 165] : 
ILR (1949) Nag 534. (Section 53-A gives part- 
performer right to resist dispossession, and if 
in point of fact, he is forcibly ejected, he has 
his remedy.) 

1934 Rang 284 (286) [AIR V 21J. (V transferred 
property to L and put him in possession 
There was no registered deel— L transferred 
his right to P — P being unable to obtain 
possession sued D who was a purchaser by 
oral agreement from 1 — Held that P was 

entitled to sue—Submitted not correct.)] 

4. 1944 Oudh 212 (218) [AIRY 3l] : 19 Luck 
565 (DB). (Affirming AIR 1940 Oudh 1.) 

4a. 1959 Andh-Pra 534 (536) [AIR V 46 C 154] : 

ILR (1959) Andh Pra 547 (DB). 

1956 Ajmer 22 (23) [A I R \ 43 C l7j. (S. 53A 
can be used only as a shield aDd not as a sword.) 

1955 Nag 302 (304) [AIR V 42] : ILR (1955) Nag 
833 (FB). 

(1952) 2 Cal 135 (136) (DB). 

1949 Kutch 13 (14, 15) [AIR V 36 C 12]. (It can¬ 
not be used as a weapon of offence to recover 
possession even from the contractor, still less 
can it be used to recover possession from a per¬ 
son who does not claim from the contractor.) 

4aa. ILR (i960) 2 All 7l (90) iDB). 

4b. 1951 Pat 613 (617) [A I R V 38 C 174] (DB). 
(Unregistered agreement by A to grant lease 
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Suppose a transferee under a contract of transfer takes possession of the pro 

perty m part performance of the contract. The property is sought to be taken in exJ 

cution of a decree for ejectment previously obtained by the transferor against a third 

person. The transferee raises objections in the execution proceedings but does not 

succeed and is deprived of possession. Then he sues under 0. 21, R. j 03 of the Civil 

rocedure Code for getting rid of the order in execution proceedings and recovering 

back possession of the property. Is he entitled to succeed, relying on the provisions of 

this section? It has been held by the Chief Court of Oudh in the undermentioned case(5| 

that the transferee can rely on this section in such a ease because he is only defend. 

ing his possession. The decision proceeds on the ground that the words of the section 

do not warrant a conclusion that the plaintiff as such is necessarily debarred from 
the benefit of the rule. It was observed : 

\\ here by the nature of the case, as disclosed by the pleadings or otherwise, it is apparent 
lat the transferee conies to Court to defend his possession against the invasion of it by the 
transferor he is entitled to invoke the equitable doctrine therein embodied. The present suit 
under 0. 21, R. 108, Civil Procedure Code, is of that nature, being, in our opinion, practically a 
continuation of the proceedings before the execution Court, wherein the transferor and his- 
rcpresentative succeeded in ejecting Mt. Firdaus Jahan from possession which she had origi¬ 
nally taken in pursunce of the contract of purchase.” 

The trend of remarks in the judgment of the Oudh Chief Court referred to 
above seems to imply that a transferee may come to Court to defend his possession, 
against acts of aggression on the part of the transferor or his representative whatever 
form such aggression may take. Thus, the decision of the Allahabad High Court in 
Earn Chandar v. Maliaraj Kunwar(G) is referred to apparently with approval. In 
that case, the transferor’s acts of aggression were not in the form of any legal proceed, 
ings. The transferor was trying to disturb the transferee’s possession otherwise than in 
due course of law and the transferee brought a suit for an injunction restraining him 
from interfering with his possession. It was held that the suit was but a form of 
defence by the transferee to the invasion of his rights by the transferor and as such 
was competent under this section. Again, in distinguishing the Privy Council decision 
in Probodh Kumar Das v. Dantmara lea Company,(1) already referred to, the Court 
points out that there had been no ’’obstruction” to the transferee in the enjoyment of, 
his rights under the transfer. 



*° P D entering into possession — C who had 
notice of agreement taking lease of same property 
— C suing A for specific performance and obtai¬ 
ning decree —Subsequently A executing registe¬ 
red lease in favour of B — B filing suit against 
C for injunction restraining C from executing 
decree against him.) 

5. *1944 Oudh 212 (218, 219) [AIR V 81] : 19 
Luck 565 (DB). (Affirming A I R 1940 Oudh 1 : 
15 Luck 48.) 

6 . 1939 All 611 (618) [AIR V 26] : ILR (1939) 
All 809 (DB). 

7. 1940 P C 1 (2) [AIR V 27] : ILR (1940) 1 Cal 
250 : ILR (1940) Kar (P C) 11 : 66 Ind App 298. 

7a. 1967 Bom 84 <37> [AIR V 54 C 6]: ILR (1966) 
Bom 291 : (AIR 1952 Orissa 148 and A I R 1948 
Mad 706, Diss. from.) 

ILR (i960) 2 All 71 (90 ’ (DB). (Even assuming that 
the claimant in land acquisition proceedings is in 
the positicn of a plaintiff he would still be entit¬ 


led to fall back on S. 58A. AIR 1944 Oudh 212, 
Relied on.) 

1957^ A P 859 (860, 861) [A I K V 44 C 261 ] 

IDL). (Protection is available to the transferee 

both as a plaintiff and as a defendant so long as 

he uses it as a shield A I R 1957 A P 854, Fol¬ 
lowed.) 

1957 Andh-Pra 854 (85% 858) [AIR V 44 C 260]: 
ILR (1956) Andh 1019 (DB). (S. 53A can be 
invoked by the transferee both as a defendant 
and as a plaintiff ) 

1956 Ajmer 22 (24) FAIR V 43 C 17]. 

1956 Cal 850 (852) [AlR V 48 C 108] (DB). 

1954 Mad 702 (708) [AIR V 41 C 233]. (In cases 
under Rules 63 and 103 of Or. 21 of Civil P. C. 
the plaintiff transferee comes to court to defend, 
his possession against the invasion of it by the 
transferor.) 

1953 Ajmer 19 (21) [AIR V 40 C 20]. (The word 
'‘defendant” means a person who pleads S. 53A 
for defending his possession against the trans- 
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'font has been dissented from in the undermentioned decisions.(7b) 


It i3 submitted with respect that -a transferee cannot rely on this section in 
order to vindicate his right to possession whenever such right is invaded or threaten, 
ed to be invaded by the transferor. The transferee’s right under the section arises only 
on the transferor or his representative seeking to ‘enforce’ any rignt in respect of the 
property. Where the transferor does not seek to ‘enforce’ any right in respect of the 
property, the transferee has no right under the section to go to Court on his own initia. 
tive. It is conceived that the ‘enforcement’ contemplated by the section is enforcement 
by process of law. The object of the section is to provide that when the transferor seeks 
the assistance of the legal establishments of the Government to enforce his right to 
the property taking advantage of the incompleteness of the transfer under which the 
transferee claims possession, the latter must be in a position to defeat his attempt by 
invoking the special provisions of this section. In other words, the section seems to 
contemplate that in the proceedings started ty the transferor, the provisions of this 
section would be an effective defence. This means, firstly , that the proceedings are 
legal proceedings and secondly , that the defence is to be raised in the very proceed¬ 
ings in which the transferee’s rights are sought to be interfered with and not by 
proceedings aliunde. It the transferor takes the law into his own hands and tries to 
oust the transferee from possession by force, the transferee will not be entitled under 
this section to file a suit for injunction restraining the transferor from interfering with 
his possession. In this view, the decision of the Allahabad High Court above referred 
to, must be regarded as not correct. But in cases under the Civil Procedure Code, 
O. 21, R. G3 or R. 103, the suits would, in reality, be part of the same proceedings as 
those in which the transferee’s rights are attacked and so may be held to be maintain, 
able under this section. 


The words “other than a right expressly provided by the terms of the contract” 
show that the transferor is not debarred from enforcing rights expressly provided by 
the terms of the contract.(8) Thus, he can, where the transfer is by way of a lease, sue 
for damages for breach of an agreement as provided by the terms of the lease,(9) or 
sue for the rent due,(10) or enforce the terms of the lease entitling'him to re-enter if 
there is default in payment of rent.(LOa) A contrary view has been held in the under- 
mentioned cases,(li) where the transferor was held debarred from suing to enforce 


feror and hence a plaintiff can invoke the aid 
of S. 53A.) 

1953 Ajmer 47 (48) [AIR V 40 C 501. 

7b 1964 Raj 11 (13) [AIR V 51 C 4]: ILR (1963) 
13 Raj 832. 

195*2 Orissa 143 (145) [AIR V 391 : ILR (1949> 1 
Cut 705 (DR). 

8 . 1962 Cal 502 (503) [AIR V 49 C 10 h]. (Patta 
providing that transferee should not be distur¬ 
bed till expiry of patta—Suit for eviction before 
expiry of patta—Transferee can avail of S. 53A 
Rut after expiry of patta, transferor can 
enforce his right.) 

1953 Cal 349 (352) [AIR V 40 C 130]. 

1941 Rom 346 ( 349) [AIR V 28] : ILR (1941) Bom 
529 (DR). (A suit for damages cannot be found¬ 
ed on S. 53A, Transfer of Property Act, for 
breach of contract. Note : This view of Broom¬ 
field J. was dissented from bv P. N. Mitra J. 
in AIR 1950 Cal 23 (28) (DB).*) 

1950 Cnl 23 (28) [AIR V 37 C 6] : ILR (1950) 


2 Cal 443 (DB). (Suit for damages simpliciter 
for breach of contract need not bo rested on 
S. 53A, T. P. Act at all. AIR 1941 Bom 346, 
Dissented from.) 

+ 1933 Bom 381 (384) [AIR V 201. 

lO. 1942 Oudh 231 (236) [AIR V 29] (DB). (AIR 

1933 Bern 381, Followed.) 

lOa. 1953 Cal 349 ( 352) [AIR V 40 C 130]. 

1 1.1954 Mad 702 (704) [AIR V 41 C 2331. (The 
unregistered instrument will not be admissible 

in evidence in a case where the transferor sues 
to recover from the transferee arrears of rent 
at the enhanced rate reserved under such instru¬ 
ment, especially when the transferee’s possession 
is referable to an earlier Kychit ) 

1945 Nag 69 (71) [AIR V 32] : ILR (1944) Na« 
704 (DB). (Neither under S. 53-A, T. p/ Act, 
noi under S. 49 (amended) Registration Act, 
can a landlord recover rent from a person in 
possession under an unregistered lease. Part 
peiformance must be the act of the person seek- 
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merely rights given by the contract of transfer. The expression “other than a right 
expressly provided by the terms of the contract” has not been adverted to in the said 
decisions. It is submitted that the said view is not correct. 

The section has no operation against third persons. In S. N. Banerji v. 
Kuchwar Lime k Stone Co. Ltd ,(12) A leased property to B with the condition that 
if B transferred his interest, the lease would be forfeited. B transferred his interest 
to C but without a registered instrument and gave him possession of the properties. 
Thereupon A purpoted to forfeit the lease to B and granted a fresh lease to D who 
sued C for ejectment. It was held that the transfer by B to C was invalid for want of 
registered instrument, that the lease to B therefore subsisted, that D could not invoke 
the aid of S. 53A and claim that by reason of that section B’s transfer to C was valid 
and that he was entitled to claim possession from C. Their Lordships observed 
as follows : 

“The section does not operate to create a form of transfer of property which is exempt from 
registration. It creates no real right. It merely creates rights of estoppel between the proposed 
transferee and transferor, which have no operation against third persons not claiming under 

those persons. 

See also the undermentioned cases to the same effect.(13) 

"Where a guardian contracts to transfer immovable property belonging to the 
minor and the transfer if completed would be binding on the minor this section will 
preclude the minor from enforcing his rights in respect of the property as he would be 
‘a transferor’ within the meaning of this section.(14) 


ing to avail himself of the equity and acts o f 
the person sought to be charged are of no avail.) 

1940 Bom 2S1 (282) [AIR V 27] : ILR (1940) Bom 
480. v,Suit for rent cn unregistered lease partly 
performed, held net to lie.) 

1940 All 340 i341) AIR V 27]. (Transfer by way 
of unregistered lease — Transferor cannot sue 
for rent.) 

1939 Bang 188 189) [AIR V 26], (Transferee 

under unregistered usufructuary mortgage put 
in possession—Transferer sued for.redemption — 
Held that he could not sue.) 

1936 Nag 174 (175) [AIR V 23j. (Unregistered 
lease partly performed —Lessor suing for posses¬ 
sion, on expiry of lease. Held, he cannot sue.) 

1936 Cal 628 (629^ [AIR V 23/. 62 Cal 294. (Lessor 
cannot claim rent from the lessee under S. 53A 
if the lease deed is unregistered.) 

[See also 1955 Nag 306 ,310' [A I R V 42 C 82]: 
ILR (1956) Nag 10 - DB). vThe protection given 
bv this section to the defendant in possession 
cannot by analogy be extended to the trans¬ 
feror.)] 

12. 1941 P C 128 (130'' [AIR V 28] : ILR (1941) 
Kar (PC) 150 : 21 Pat 243. 

13.1959 Andh Pra 534 (536) [AIR V 46 
C 1E4 1 : ILR (1959) Andh Pra 547 (DB). (Section 
is based cn the rule of estoppel, and hence the 
disability attaches to a contracting party and 
not to any other person.) 

1955 Hyd 101 (102' [AIR V 42 C 25_: ILR (1954^ 
Hyd 8*22. (The advantage cf S. 53A could be 
availed cf only by the transferee or a person 
claiming under him.) 

1954 Pepsu 133 135) [AIR V 41 C 55]: ILR 


(1953) Patiala 503 (DB). (Transferee from a 
Hindu widow cannot avail of the doctrine 
against her reversioners since they are not suc- 
cessors-in-interest of the transferor.) 

1952 Orissa 143 (149) [AIR V 39] : ILR (1949) 1 
Cut 705 (DB). (Transferee cannot invoke 
S. 53-A as against an attaching creditor of the 
transferor in a case where the creditor cannot 
be said to derive any right from the judgment- 
debtor (transferee).] 

*(*50)1950 All W R 447 (449). (Dispute ab<?ut 
lease between lessee and third person — Section 
53-A does not apply.) 

1940 Oudh 409 (410) [AIR V 27] : 16 Luck 191 
(DB). (Section 53A is not available in litigation 
between transferee and third persons.) 

(’38) 1938 Nag L Jour 123 (124). 

1936 All 621 (623) [AIR V 23]. (Family litiga¬ 
tion compromised — Maintenance made charge 
on property — Compromise embodied in decree 
— Charge not registered —Person not party to 
compromise cannot enforce charge— Doctrine of 
part performance as embodied in S. 53-A does 
not applv to such a case.) 

1927 Oudh 482 (483) [AIR V 14] : 3 Luck 107 
(DB). (The doctrine of part performance is one 
of equitable ^estoppel and a third party not 
being privy to the transaction on which the 
estoppel rests can take no advantage of it. Lhe 
sale, even in the absence of registered deed o 
evidence it may be an effective sale by reason o 
the estoppel as a transaction between the vendor 
and the vendee, but there the estoppel ends.) 

14. 1948 PC 95 (97) [AIR V 35 C 27] : 75 Ind 
App 115: ILR (1949) Mad 141 . (Contract for 
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In the case of a benami transfer the real transferee can claim the benefit of 
the section.(15) 


14. “Any person claiming under him.” — A person claims under another 
person when he is either an assignee from that person or his legal representative/]) 
This is the ordinary meaning of the expression ‘‘person claiming under.” A person 
claiming under the transferor is obviously a person who claims under a title derived 
subsequently to the date of the transfer and not anterier to that date.(la) A rever¬ 
sioner of a Hindu widow is not a person claiming under the widow for the purpose of 
this section. He is therefore not debarred from enforcing his rights against the 
transferee from the Hindu widow by virtue of the provisions of this section.(2) In the 
undermentioned cases/8.4) however, it was held that a reversioner would be a person 
‘‘claiming under the widow” where the alienation is for purposes binding on the estate 
It has been held in the undermentioned Madras case(5) that a judgment-creditor, who 
has attached the property of his judgment-debtor in execution of his decree is a person 
claiming under the judgment-debtor, within the meaning of this section. The High Court 
of Madhya Bharat has also taken a similar view.(oa) But a contrary view has been 
taken by the High Court of Orissa(oaa). Following the Orissa view the Bombay High 
Court has held that an auction purchaser is not a person claiming under the judgment- 
debtor. (5ab). See also the undermentioned cases.(G; 

See also Note 9a. 


sale by mother guardian on behalf of minor son 
Contract within competence of guardian and 
for benefit of minor — Minor is “transferor” 
within meaning of section —He cannot get back 
possession of property from transferee who is let 
into it in pursuance of contract and who has 
performed his part of contract : AIR 1944 Mad 
337, Reversed.) 

1951 Nag 403 (405) [AIR V 38 C 126]: ILR (1950) 
Nag 25. 

1950 Orissa 217 (218) [AIR V 37 C 39] : ILR 
(1950) Cut 107 (DB). J 

IS. 1955 Hvd 101 (102) [AIR V 42 C 25] : ILR 
(1954) Hyd 822. 

Section 53A — Note 14 

*ir)iq G6 Maclh ' Pra 307 ( 31 °) [Am v 53 c 77 ] 

1956 Pat 308 (311) [AIR V 43 C 79] (DB). (Where 

the plaint ills have not acquired any interest 

in the land from or through the transferor, but 

rather in spite of him and they remained in 

possession without title adversely to the lessor 

until their title became perfect they cannot be 

said to be persons claiming under the lessor.)] 

^l 3 Cal *44 (345) [AIR V 30] : ILR (1943) 1 Cal 
5b (DB). 

la. 1953 S C 503 (505) [AIR V 40 C 124]. 

2. 1954 Pepsu 133 (135) [A I R V 41 C 55] : ILR 
v 19'j3) Patiala 508 (DB). (The collaterals of a 
deceased Hindu who desire to set aside a sale 
by the widow on her death as not binding on 
them cannot be regarded as her representatives 
ln-interest.) 

“In™ 844 (3451 [AIK V ®°3 : ILR 1191 a) 1 Cal 
ft)// (Affirming in Letters Patent Appeal 
AIR 1941 Cal 287.) 


1939 Lah 57 (57) [AIR V 26]. 

3 ;4. I960 Orissa 170 (17*1) [AIR V 47 C 561 
ILR (19o9) Cut 453. (The reversioners though 
they do not claim through the widow, are her 
successors in title of the estate after the widow’s 
death under the Hindu law in the sense that 
the extent of the estate which would devolve on 
them would always depend on the exercise by 

her of her undoubted right of disposal of the 
estate for a legal necessity.) 

1959 Andh Pra 568 (570) [AIR V 46 C 163] (DB) 

1954 Bom 159 (155) [AIR V 41 C 41]: i£r (1954) 

AIR 1940 Nag 396 ' on! 

AIK 1943 Cal 344. Dissented from ) 

1940 Nag 396 (399) [AIR V 271. 

5. 1943 Mad 706 (707) [AIR V 30]. (It is only 

because of his connection with tho judgment- 
debtor that he is able to take attachment pro¬ 
ceedings at all. When the whole basis of the 

claim of the creditor is the fact that the judg- 
lnent-debtor owed him money and has not been 
able to pay it and is now bound b 3 ^ a decree, he 
is claiming “under” the judgment-debtor.) 

£>a. ( 54) Madh-B L Jour 1954 HCR 803 (806). 

S-lOf Orissa 143 (149) [A I R V 39] : I L R 

(1919 ) l Cut 70o (DB). (AIR 1943 Mad 706, 

Diss. from.) 

® a ? f • J 9 ?7 Iio ?' ?' (38 > 391 '- AIR V 54 C 6] : ILR 
(19Gb Bom 291. (A I 11 1943 Mad 706, Diss 
from.) 


6 . 1967 All 405 (411) [AIR V 54 C 120") (DB) (R 
granting permanent lease of plot to company 
and subsequently selling this right to X, who in 
turn selling it to P - Company going in liqui¬ 
dation and liquidator transferring leasehold 

rights to a creditor-bank, by document which 

proved invalid — Creditor-bank also goingin 
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14a. “Any right in respect of the property ” — The transferor or a person 
claiming under him will be debarred from enforcing not only a right to recover 
possession’ from the transferee, but ‘any’ right. Thus a person claiming as an heir 
under the transferor cannot even obtain a declaration’ that the transfer is not binding 
on him.(l) 


15. Proviso to the section. — The proviso saves the lights of transferees 
without notice of the contract or of the part performance thereof.(l) But it does not 
enlarge the content of the defence of equity in favour of the prior transferee. If title 
had passed to the subsequent transferee despite his knowledge of the earlier contract, 
the prior transferee cannot non.suit the subsequent transferee merely on the ground 
of the latter’s knowledge of the earlier contract. The prior transferee can non.suit the 
subsequent transferee only if the former has complied with the conditions laid down 
under the section.(la) When actually the subsequent transferee has notice of the 
earlier contract the informality of the manner in which he acquired that notice is not 
material. So long as it is credible information, which a person of ordinary prudence 
will take notice of, he will be bound by it.(lb) Explanation II to S. 3 provides that 


possession of a person is notice of the title 

liquidation and Official Liquidator transferring 
leasehold rights to defendant — Plaintiff as 
preeniptor filing suit for possession of plot on 
ground that lease-hold rights in favour of com. 
pany had come to an end on its dissolution and 
lease-hold rights reverted to lessor — Held suit 
was not barred by Section 53A as plaintiff was 
not the successor-in-interest of the lessor who 
was ousted by exercising his right of pre-emp¬ 
tion or of the lessee company so as to be bound 
by the act of the liquidator.) 

1947 Pat 4‘24 (427) [A I R V 34 C 140] : 25 Pat 
704 (DB). (Sale of occupancy holding by some 
members of joint Hindu family—Sale-deed not 
registered — Suit by other members of family 
against vendors and vendees for possession on 
ground that sale was void — S. 53A is a bar to 
their suit and they cannot be granted even 
declaratory relief as they claim under the 
tenant as his heirs. Case governed by S. 11 of 
the C. P. Tenancy Act, 1920.) 

1946 Mad 310 (311) [AIR V 33 C 162]. (Contract 
for transfer by father of Hindu joint family — 
Suit by sons, after father’s death, for possession 
against transferee — Latter cannot rely on this 
section - Contract cannot beheld to be one signed 
by the father on behalf of the sons, when the 
contract on the face of it is only one by the 
father.) 

Section 53A — Note 14a 

t. 1947 Pat 424 (427) [AIR V 34 C 140] : 25 Pat 
764 (DB). 

Section 53A — Note 15 

1. 1953 S C 503 (505) [AIR V 40 C 124]. (De¬ 
fendant held, was not a transferee for value 
who had paid money in good faith.) 

1957 Andhra Pradesh 58 (59) [AIR V 44 C 26]. 

1952 Nag 244 (245) [AIR V 39] : ILR (1949) Nag 
959. 


of the person in possession. 


1 1938 Nag 377 (383) [A I R V 25] : ILR (1939) 
Nag 432 (DB). 

1937 Pesh 58 (60) [AIR V 24] (DB). 

[See 1954 Trav-Co 10 (17) [AIR V 41 C 5] (DB\ 
(Propert}’ in possession of lessee in furtherance 
of the terms of an unregistered lease — Lessee 
performing his part under the contract and 
such performance acquiesced in by the trans¬ 
feror — Fact that lessee was in possess-ion on 
strength of lease-deed known to subsequent 
purchaser even before he entered into agree¬ 
ment for’sale —Held, the lessee:and his assignee 
were entitled to resist attempt to recover 
possession by a person having a subsequent 
contract foe sale in his favour by the trans¬ 
feror. )] 

[See also 1964 Cal 235 (23*) [AIR V 51 C 45] 
(DID. (The proviso to the section means that 
the right of the transferee to hold tha trans¬ 
feror to the terms of the trausfer is a personal 
and equitable right and is available against 
the transferor and all those who claim under 
him, except a transferee for consideration 
without notice.) 

1951 Pat 613 (617) [A I R V 38 C 174] (DB). 
(Subsequent transferee having notice of earlier 
contract — Held prior transferee can interpose 
the shield of S. 53A.)] 

la. 1960 Cal 541 (542) [AIR V 47 C 144] : I L R 
(1961) 1 Cal 30 (DB). 

1957 Andh-Pra 58 (59, 60) [AIR V 44 C 26]. 

[See also 1965 Madh-Pra 275 (286) [A I R V 52 
C 75 (DB). (Unregistered sale d j ed by mort¬ 
gagor in favour of possessory mortgagee-Sub¬ 
sequent sale by mortgaeor in favour of another 
who had notice of prior sale-Suit for redemp¬ 
tion Mortgagee can rely on part performance 
as against mortgagor and bis transferee. J 

1 b. 1953 Mad 925 (926) [AIR V 40 C 363]. 
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The onus is on the person claiming part performance to show that the trans 

feree had not.ee of the contract or of the part performance thereof.(2) The Court 

would expect that those who allege that the subsequent transferee had notice of 
prior contract or of possession thereunder, would make it out, not by evidence of I 
casual conversation but by proof that the mind of the subsequent transferee had 
some way been brought to an intelligent apprehension of the nature of the transaction 
m respect of the property so that a reasonable man, or an ordinary man of business 
would act upon the information and would regulate his conduct by it.(3) Explanation If 
to S. 3 provides that possession of a person is notice of the title of the person in 
possession The High Court of Patna has held that although S. 53A does not confer 
fuH tit e to the property it is nevertheless an interest sufficient to attract the provisions 
of Explanation H to S 3. The subsequent transferee will therefore be deemed to have 
notice of the title of the prior transferee and consequently it will be the duty of the 
subsequent transferee to make diligent enquiries regarding the nature of the equitable 
interest of the prior transferee in possession.^) It is somewhat difficult to see what 
cases are contemplated by the Proviso. For the applicability of the Proviso it must bo 
assumed that the title referred to in the said Explanation does not include the rffiht 
of the transferee under a contract which has been partly performed. ° 

16. Contract to transfer - Proof. - The doctrine of part performance as 

provided in S. 53.A forms part of the substantive law. As to how far the 

writing referred to therein is :to be proved :is a question to be decided by procedural 
law.(la) 

An agreement in writing of a lease of immovable property from year to year 
or for any term exceeding one year or reserving a yearly rent must, under S. 17 of 
the Registration Act, be registered. But a contract for sale of immovable property is 
not compulsorily registrable. For a valid sale of immovable property of the value of 
one hundred rupees and upwards, there must under S. 54 of this Act, be a registered 

> q 17 SeC !l n of the Regi f rati0 “ Act now provides(l) that no document required 
] 7 ° f t * ae Registration Act or by any provision of the Transfer of Property Act 
1882, to be registered shall be received as evidence of any transaction affecting such 
property, unless it has been registered : provided that an unregistered document affect 
ing immovable property and required either by the Registration Act or by the Transfer 
of Property Act to be registered may be received as evidence of a contract — 

(a) in a suit for specific performance under Chapter II of the Specific Relief 

Act, lb / 7,(2) or 

2. 1962 Orissa 86(89) [AIR V 49 C 32]. (Monthly" 
tenant continuing in possession — Character of 
possession changing from that of a tenant to 
that of a vendee — Mere continuance cf posses¬ 
sion is not sufficient to change the subsequent 
transferee with knowledge of prior transfer.) 

1955 Madh-Bha 93 (95) [AIR V 42 C 29). 

1954 Madh-Bha 128 (129) [AIR V 41 C 59]. 

1952 Orissa 163 (164) [AIR V 39'>(DB). (Mere con¬ 
tinuance in possession by the defendant isfnot 
enough to charge the plaintiff (subsequent 
transferee) with notice.) 

1935 Rang 12 (13) [A I R V 22]. (Under S. 27» 

Specific Relief Act, it is equally so.). 


4 T. P. 54(1)—8 pages. 


[But see 1965 Pat 467 (469) TAIR V 52 C 13*>1 • 

ILR 44 Pat 596 (DB). (AIR 1935 Rang 
12 , Diss. from.)] 

3. (1959) l Orissa J D 362 (365 and 367) (DB) 

VA“&\ffi 469) [A 1 R V 52 C ^ = 1 L « 

Section 53-A — Note 16 

V“ n0 ‘ r <=‘ ro speetive. see 1932 Mad 
734 (/ 06 ) |AIR V 19j : 56 Mad 169 (DB). 

la. 195S I'at 133 (138) [AIR V 45 C 55] (DB). 

2 (’67) 1667 All W N 15 (15) (DB). (Case before 
the amendment of S. 49, Registration Act.) 

( 65) 1885 All W N 329 (330) (DB). (Do.) ' 
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(b) as evidence of part performance of a contract for the purposes of S. 53-A 

of the Transfer of Property Act,(3) or * 

(c) as evidence of any collateral transaction not required to be effected by 

registered instrument.(4) 

It follows that the contract to transfer may be proved for the purpose of S. 53-A 
by the production of the written contract ifself where there is one, whether such written 
contract is required to be registered or not. Where there is no separate contract for 
transfer, the unregistered instrument of transfer is itself admissible in evidence in 
proof of such contract and part performance.(5) The principle underlying this, and 
recognised in numerous cases, is that every transfer is preceded by and implies a con¬ 
tract to .transfer and that a party to a transfer which cannot take effect as a transfer 
for want of registration can fall upon the contract for sale implied in the instrument 
of transfer. Where the original document though in possession of the transferor is not 
produced by him in spite of a notice to produce it, secondary evidence of the same can 
be adduced by the transferee in support of his defence of part performance.(5a) See 

Note 23 on S. 54. 

It has been held that a document which must be regarded as unregistered on 


account of fraud on registration committed by the parties carjnot be looked at for 
purposes of giving effect to a plea under S. 53A.(6) 

3 ILR (1965) Guj 490 (494). 1962 Cal 502 (503) 'AIR V 49 C 108]. (Patta for 

1965 Maclh Pra 275 (280) AIR V 52 C 75] (DB). 25 years executed by A in favour of B on 

1964 Cal 235 (237) [AIR V 51 C 45] (DB). (Agree- monthly rental — Patta not signed by B-B 

ment to lease for more than 5 years.) going into possession and effecting improvement 

1963 All W R (HC) 734 (739). (1958 S C 199 in terms of patta—Patta can be received in 

AIR V 45", Disting; 1961 Pat 79 AIR V 48, evidence as proof of the contract.) 

Dissented from.) * ILR (i960) 10 Raj 948 (950) (DB). 

1963 Him Pra 49 (51) [AIR V 50 C 17]. 1957 Bom 138 (140) [AIR V 44 C 46]: ILR (1958) 

1960 Cal 609 ^618) [AIR V 47 C 167] (DB). Bom 556 (DB). (AIR 1943 Bom 431, Overruled.) 

(Unre CT isterediand unilateral lease for ten years.) 1956 Cal 350 (352) [AIR V 43 C 103] (DB). 

1955 Madh Bha 49 (53) [AIR V 42 C 14] : ILR Madh B L J 1954 H C R 803 (805). 

(1954) Madh Bha 237 (DB). 1952 Orissa 143 (148) [AIR V 39] : ILR (1949) 

1953 Cal 349 (351) [AIR V*40 C 130]. (Unregis- 1 Cut 705 vDB). 

tered lease for five years.) 1952 Assam 28 (30) [AIR \ 39 (DB). (Usufruc- 

1953 Hvd 97 (97) [AIR V 40 C 37]: ILR (1953) tuary mortgage—Unregistered endorsement on 

Hvd llO " mortgage by mortgagor relinquishing his interest 

1951 Pat 277(283)[AIR V 31 C 56]:29 Pat 628(DB). in mortgaged land in favour of mortgagee for a 

1951 Na" 286 (287) AIR V 38 C 81] : ILR (1950) sum below Rs. 100 — Registration — Mortgagee 

Na CT *799 (DB). " continuing in possession in part performance of 

1 950 ° £ a i 03 (28) [AIR V 37 C 6 : ILR (1950) 2 contract can claim benefit of S. 53-A to resist 

Til 443 (DB) (Agreement to lease for five years.) suit for redemption.) 

1938 Lah 721 (723) [AIR V 25] (DB). 1942 Oudh 231 (236) [AIR V 29] (DB). (A lease 

(’33) 17 R D 201 (202). "* deed which does not comply with the provisions 

V 's e e also 1961 Pat 79 (89) [AIR V 48 C 18]. of S. 107 is admissible as evidence of the agree- 
(Compromise—Registration—Compromise itself ment contained therein and for determining the 

rrpitinc title requires registration—Defect of rights and liabilities of the parties.) 
non -registration cannot be cured by rule of 1933 Bom 381 (385) [AIR V 20]. (Unregistered 
pnnitable estoppel or part performance.) lease is admissible also to prove that plaintiff 

(’ 55 ) 8 Sau L R 378 (381).] can enforce his right to claim damages for 

’ ‘ _ , 0 , ..x r AT p v r-rv r , breach of agreement under one of its terms.' 

4. 1963 Him Pya 49 (51) _AIR \ 50 C li ^ 1955 Vind Pra 15 (16. ]AIR V 42 C 7], 

( o 95 p 7 ) * V % (Where a docu- lender the existing law governing procedure in 

1936 Lan 366 (366) [AIR ' -U- (Uheie a ciucu the State cf vindhva Pradesh there is nc pro- 

ment purporting to be a sale deed of a bouse v i 3 i on w hich makes''the unregistered document 

should have been registered but 1 = not re istei- inadmi - 3ible ln evidence for purposes of pro- 

ed such document, if the peison is put in po=ses- performance) i 

sion of the property, can be admitted into evi- 8 f P v 37 c 1]:l9 50 SCR 75. 

dence for a collateral purpose.) 5a 1959 eo/cQii Ttr V 43 C -«6| 

5. 1950 S C 1 (5) [AIR V 37 C 1] : 1950 SCR 75. 19 ° 6 JI “ d 693 - AI1 -1,- fDB , 

/An navppmpnt of lease creating a present demise.) 6 . 1945 Oudh 1-0 (1-1) l- 


3 . ILR (1965) Guj 490 (494). 

1965 Madh Pra 275 (280) [AIR V 52 C 7oj (DB). 
1964 Cal 235 (237) [AIR V 51 C 45] (DB). (Agree¬ 
ment to lease for more than 5 years.) 

1963 All W R (HC) 734 (739). (1958 S C 199 

AIR V 45], Disting; 1961 Pat 79 w AIR \ 48, 

Dissented from.) 

1963 Him Pra 49 (51) (AIR V 50 C 17> 

1960 Cal 609 (618) [AIR V 47 C 167. (DB). 

(UnreMsterediand unilateral lease for ten years.) 
1955 Madh Bha 49 (53) [AIR V 42 C 14] : ILR 
(1954) Madh Bha 237 (DB). 

1953 Cal 349 (351) [AIR Vf40 C 130,. (Unregis¬ 
tered lease for five years.) 

1958 Hyd 97 (97) [AIR V 40 C 37]: ILR (1953) 

Hyd llO. 

1951 Pat 277(283)[AIR V 31 C56]:29 Pat 6*28(DB). 
1951 Nag 286 (287) AIR \ 38 C 81 j : ILR (1950) 

Nag 799 (DB). ’ , , ^ x 

1950 Cal 23 (28) [AIR V 37 C 6] : ILR (1950) 2 
Cil 443 (DB). (Agreement to lease for five years.) 
1938 Lah 721 (723) [AIR V 25] (DB). 

(’33) 17 R D 201 (202). 

[See also 1961 Pat 79 (89) .AIR 43 C 13.. 

(Compromise—Registration—Compromise itself 

creating title requires registration— Defect of 
non-registration cannot be cured by rule of 
equitable estoppel or part performance.) 

(’55) 8 Sau L R 3<8 (381).] 

4 1963 Him Pra 49 (51) .AIR V 50 C 17]. 
(1957) 1 Andh W R 366 (368). 

1936 Lah 366 (366) [AIR V 23]. (Where a docu¬ 
ment purporting to be a sale deed of a house 
should have been registered but is not register¬ 
ed such document, if the person is put in posses¬ 
sion of the property, can be admitted into evi¬ 
dence for a collateral purpose.) 

5. 1950 S C 1 (5) [AIR V 37 C l] : 1950 SCR 75. 
(An agreement of lease creating a present demise.) 
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. Even in a case where the Court comes to the conclusion that there has been 
part performance of a contract of sale, it cannot use that finding as a proof of the 
factum of sale in favour of the transferee in possess!on.(7) 

16a. Fraud on registration—Effect_See Note 16. 

17. This section and section 27A of the Specific Relief Act (1877), 

compared.—Section 27A of the Specific Relief Act, 1877, ran as follows : 

“Subject to the provisions of this Chapter, where a contract to lease immovable property is 
made in writing signed by the parties thereto or on their behalf, either parts- may. notwith¬ 
standing that the contract, though required to be registered, has not been registered, sue the 
other for specific performance of the contract if, 

. « » • *' lessor, he has delivered possession of th e 

property to the lessee in part performance of the contract; and 

(b) where specific performance is claimed by the lessee, he has, in part performance of the 

contract, taken possession of the property or, being already in possession, continues 

m possession, in part performance of the contract, and has done some act in further- 
ance of the contract : 

Provided that nothing in this section shall affect the rights of a transferee for considera- 
tion who has do notice of the contract or of the part performance thereof. 

This section applies to contracts to lease executed after the first day of April, 1930.” 

The above section applied only to contracts to lease immovable property and 
enabled cither party to the contract to sue for specific performance of the contract 
if it had been partly performed.(l) Section 27A of the Specific Relief Act, 1877 in fact 
created a ground of claim , whereas S. 53A of this Act creates merely a right of 
defence. (2) But S. 27A of the Specific Relief Act dill not prevent a lessee from 
claiming the benefit of S. 53A if the case fell within that section. Thus the defence 
under 8. 53A is available to a person who has an agreement of lease in his favour, 
though no formal lease has been executed and registered.(2a) 

<5 ■« S n t i° n « 2 I' A ° f the Specific Relief Act of 1877 has now been omitted in the 

Specific Relief Act of 1963 on the recommendations of the Law Commission The 

Law Commission in their Report on the Specific Relief Act (9th Report) observe as 

“ , In , 0u !' re P° rt on the Registration Act, we have recommended the exclusion 

clause cW 7 T t definHi0n ° f Iease in section 2 and the omission of 

use (c) from section 49. The result of those changes will be that an agreement to 

of a -;r n n m r itin M WlH DOt reqUire re S istration : a “d, even an unregistered deed 
of lease will be admissible in evidence to prove an agreement to lease. 

In the result, a person will be entitled to enforce specific performance of an 

Ect^elL 10 2?i Ve of If Sc£c b i« fr °“ ^ l6aSe dLl 

_opecinc Keliet Act will be unnecessary; whether it is 

T;ol 9 il Peps , u 133 (135) t AIR v 41 C 55] : ILR 
(19 o 3) Patiala 508 (DB). 


Section 53-A — Note 17 

1. 1952 Orissa 143 (148) [AIK V 391 : I L R 
(1949 > 1 Cut 705 (DB). “ " 

VJ *l *J8 74 (76) [AIR V 24] : ILR (1936) Xag 
iid (l)b). (Lessor and the lessee may enforce 
specifically a contract to grant a lease bv 
compelling registration, where there is part-per- 


2. 1950 S C 1 (4) [AIR V y7 C l]. 

^ An / lh 1 , Pra Bd (89) [AIR V 47 C 29] : I L R 
(1959) Andh Pra 1107 (FB). 

1952 Orissa 116 (117) [AIR V 39] (D13). 

( g“8 115 < 11? ) [ AI « V 39] : ILR (1952) Nag 

1 ■£! 7i (77) [AIR V 24] : ILR (1936) Nag 


2a. 1950 SC l (4) 
1953 Hyd 97 (97) 


Hyd 110. (AIR 1950 SCI, Foil.; 


AIR V 37 C 1]: 1950 S C R 75. 
[AIR V 40 C 37] : 1 L R (1953) 

pa n n ^ v 7 
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interpreted to be applicable to an unregistered agreement for lease or unre^ isterei 
deed of lease. c 

We therefore recommend that section 27.A be omitted.” 


18. Law in States to which this Act does not apply. _ The principles of 
this section which is based on equity, are applicable even in the States to which this 
Act does not apply(l). Even before this section was introduced into this Act, the 
English doctrine of part performance had been applied in those States as being in 
•conformity with justice, equity and good conscience.(2) It was, however, observed by 
Beckett, J., of the Lahore High Court in the undermentioned Full Bench case(3) 
that unless the section can be taken as embodying some general rule of equity which 
would prevail in India, apart from the provisions of the Act, it can have no force in 
the erstwhile State of Punjab, and that in any case stress cannot be laid upon the 
wording of the section but that the rule will have to be applied on general grounds 
In a later case(4) it has been held by the same High Court that the section cannot 
be taken as embodying any general rule of equity prevailing throughout India and 
hence the principle underlying this section does not apply in the Punjab. In a Full 
Bench decision(5) of five Judges of the same High Court it has been held, overruling 
the above mentioned two decisions, that this section being based on the equitable 
principles which were previously applicable in the whole of India including the 
Punjab, the principles embodied therein are applicable to the Punjab even after the 
■enactment of that section and that therefore the position in the Punjab in respect of 
defence of part performance is exactly the same as in the States where the Transfer of 
Property Act is in force. 


The Judicial Commissioner’s Court at Kutch has held that principles of S. 58-A 
would not apply in the erstwhile State of Kutch since the Kutch law prohibited the 
use of an unregistered document by the defendant to defend his possession against the 
vendor and had expressly rendered such document inoperative in a Court in Kutch.(6) 


Section 53-A — Note 18 

1. 1957Manipur32(33)[AIRV 44C 12], (Though 
provisions of T. P. Act have not been extended 
to Manipur State, the principles of that Act 
including those of part performance werefollow- 
ed and given effect to in that State ever since 
1947.) 

1955 Vind Pra 15 (16) [AIR V 42 C 7]. (The 
defence of part performance was open in State 
of Vindhya Pradesh even before the application 
of Transfer of Property Act, exactly in the 
same manner as it is openTiow.) 

(’55) 8 Sau L R 1 (2). 

1954 Madh Bha 128 (129) [AIR V 41 C 59]. 

1939 Lah 57 (57, 58) [AIR V 261. 

t 1937 Pesh 58 (60) AIR V 24] (DB). 

1936 Lah 5 (5) [AIR V 23]. 

1935 Lah 955 (955) [AIR V 22] (DB). 

2. 1936 Lah 366 (366) [AIR V 23]. (AIR 1934 
Lah 751, Followed.) 

1934 Lah 751 (752» [AIR V 2l] (DB). 

1929 Lah 721 (728, 729) [AIR V 16] ^DB). 

f (’28) 10 Ind Cas 193 (194) ^LalD. 

(’21) 63 Ind Cas 22 (23) (DB) (Lah). 

[Sep. also 1934 Pesh 17 (18) [AIR V 21]. (Doc¬ 
trine of part performance applies to N. W. F. 


Province but not as to override statutory 

provision of S. 49 of the Indian Registration 
Act.) 

1927 Lah 90(91) [AIR V 14b (An unregistered 
deed of exchange affecting immovable property 
of more than Rs. 100 cannot be referred to for 
purposes of title by the application of the 
equitable doctrine of part performance where 
the circumstances of the parties have not 
altered and there is not a series of acts on the 
part of the parties extending over a consider¬ 
able time such as would justify the Courts in 
basing their decree not upon the contract but 
upon those acts—The law of registration can 
be ignored only when the equities on the other 
side are very clear.)] 

3. 1941 Lah 407 (410) [AIR V 28] : ILR (1942) 
Lah 79 (FB). 

4. 1944 Lah 179 (180) [AIR V 31] (DB). 

5 1947 Lah 1 (5, 6) [AIR V 34 C l] : I L R 
(1947) Lah 449 (FB). (47 P L R 128, Reversed. 
Per Full Bench, Cornelius J.,Contra—AIR 1941 
Lah 407 (FB) and AIR 1944 Lah 179, Over¬ 
ruled.) 

B. 1950 Kutch 64 (65) [AIR V 37 C 53]. (AIR 
1931 PC 79 and AIR 1934 P C 235, Rel. on.) 
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[S 53-A N 19 P ?] 853 

Supplem^ry e Act W m9 S dM nofapply Thep — ° f Pr0p6rty (Amendment) 

in S. 53-A of the Transfer of"“bodied 

does not apply to a defence, a defend rlSS llhe P "P ciple that the law °* limitation 
rule of limitation.(1) ** Uncler thl3 secfcl0n is not subject to any 

20. Plea of part performance i r 

questions of fact cannot be raised for the first time in LT? pei ' f °™ ce involving 
the defendant has stated in his written ef«f 0 + s c n(1 a PPeal.(l) If, however, 

defence under S. 53-A without deducing his le-T^’ ^ factS ° n which he base3 h ' 3 

plea cannot be rejected merely because°he haqrnf PM "°!l pr0perly from the facts, his 
on such facts.(2) ‘ ~ Properly appreciated the law bearing 

7 - £95 ° Pe P 3u 34 (35, 36) TAIR V 
(DB). (AIR 1931 p C 79, Rel. on.) 

Section 53-A — Note 19 

a9 6 6) 7 Bo B r 2 9l 4 (35) [AIR V 54 C 61 : I L R 

(1967) 2 Andh W R 2 ( 5 ) 

a^tlleVD'M [AIR v 44 0 “J 

[aie v “ c : i L 

*?,” 403 1405 ’ [AIE v 83 c n») 

1949 Assam 8 (10) [AIR V 36 C 7] : ILR (19497 
1 Assam 29 (DB). (Who™ u ' iy . 4y l 

!= SrJasaSC-SS 

tation ) aCC ° Unt ° f tho ex P ir ^ o£ hrai- 

TcaM^B) 5 w? (193S) 

T. C P. Act!) d6fenCe pr0vided for under S-S^of 

[ U94l)° Na 19 ^ 9 Na ?,V ! h 4 »«> [AIR V 39] : I L R 

relief under S. 53A.)] Slderatlorl for granting 

Section 53-A — Note 20 

19(36 Ker 96 < 9 ?) [air v 53 C 22] (FB) 

1965 Punj 117 (118) [AIR V 52 C 38] ‘ 

1961 Pat 288 (289) [AIR V 51 C 78] (DB) 

1964 All 300 (301) [AIR V 51 C 85], 


ILR 


R 


(’54) 20 Cut L Tim 532 (535). 

1951 Pat 502 (503) :"AIR V 33 C 7 39" /nm 
30 P L T 388 (392) (DID J ( B) ’ 

1941 Cal 33 (37) [AIR V 281. 

L C 29WD } 955 ‘ V f adh Bba 93 (05) [AIR V 42 
„ n 2 J : ( Def ence of part performance involving 

questions of fact—Defendant must raise nle? 

“ S? n stat ™ - not aUotvel'in 

2. (1967) 2 Andh W R 2 (5). 

1 ?i 6 Q 6 p.^r SOre 86 (89) E AIR V 53 C 251 : I L R 
( 1 . b.3 Mys 1109. (Contract to sell— Pavment of 
earnest money and vendee put in possession _ 

X-SaiWo " 8 thr ° USh J° r 7t 

puce nuit foi possession by vendor_fi nnni1P 

i-ent finding that defendant'was always willing 
to perform his part of contract - Finding bein- 
one of fact cannot be challenged in second 
appeal Absence of specific plea of part perfor¬ 
mance in written statement — S. 53A can be 
avaued of in second appeal.) 

1957 Manipur 32 (33) [AIR V 44 C 121. (Facts 

plead e d—* A b - e n ° d ? £ence of P art Performance 

of fho l A h e ° f s P eci ? c pJea of the benefit 

\of th p| d fcl l ne a - S embodie d in S. 53*A, T. P. 
Act —Plea entertained.) 

1955 Madh Bba 49 (52' [AIR V 4*> C l ll • r t t? 
(1954) Madh Bba 237 (DB) 1 ] ‘ 1 L R 

CS /l r7i9 S7?« ys M 3 (175) f' 4IR V 46 C 73^ : 
rnDrn a J? s 10S - (Plca under s. 53-A not 

bv the tri^ ead rr Plea ’ howe ver, entertained 
cannot ll H Dd l T ? r a PP olla ‘e Courts — Plea 
S’ll don i cd ln second appeal on tho 

pleading )f° U “ S t0 absence of such P lea ^ 
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A. I. R. Commentaries Judicially Appreciated 


A I.R. 1948 Patna 460 (462) (Pr. 9) [V 35 C 161] (D.B.)—Per Meredith J — 
*‘I will make two quotations from Chitaley and Annaji Rao’s annotated edition of the 
Civil Procedure Code, 4tli Edn. Vol. Ill, because those learned commentators have, 
in my opinion, correctly summed up the position in language which cannot ho bettered.” 


CONSTITUTION OF INDIA. 

1961 Manipur 1 (4) (Pr. 11) |A.I.R. V^8C l]— Tirumalpad J. C. —“What is 
prohibited (in Art. 23 (l)) is begar and other similar forms of forced labour. The 
A. I. R. Commentaries on the Constitution of India at page 635 define ‘begar’ as a 
system under which persons are pressed to carry burdens for individuals or public or to 
perform other forms of menial service under compulsion”. 

1961 M.P. 216 (219) (Pr. 11) [A.I.R. V 48 C 70] — Shrivastava J. —‘‘In this 
connection, wo may refer to the following passage from the Constitution of India by 
Chitaley (Vol. 8), Art. 251, Note 17 (d), Pt. 5 :. ...” 

1961 All. 341 (345) (Pr. 33) 1(S) A.I.R. V 43 C 126] (DB ).—Desai J. —“Shri 
Jagdish Sahal could not cite any authority in support of his contention that the right 
given to the Court to draw an adverse inference is equal to compelling the accused to 
bo a witness against himself. Wo notice that Chitaley in bis Commentary on Consti. 
tution, Vol. I, pp. 497.498, does not see any conflict between the provisions of Art. 20 
(8) and those of S. 312, Cr. P. C.” 

1956 J. & K. 1 (10) (Pr. 34) [(S) A.I.R. V 43 C l] (F.B .)—Kilam J—'“The 
learned author Chitaley in his luminous commentary on the Constitution has, after 
discussing almost the whole case law on the subject, enunciated some principles which 
I might give moro or less in his own language. According to the learned author . . . .” 
(Points from Note 8 (g) undor Art. 21, p. 533 quoted.) 

CIVIL PROCEDURE CODE, 1908. 

1953 S.C. 23 (27) [A.I.R. V 40 C 7]—[Touching the revisional jurisdiction of 
the High Court set out in S. 115, Civil P. C.] ‘‘A large number of cases have been 
collected in Edn. 4 of Chitaley Sc Rao’s Code of Civil Procedure (Vol. I) which only 
serve to show that the High Courts have not always appreciated the limits of the 
jurisdiction conferred by this section.” 

P. L. D. 1965 (W. P.) Lahore 590 (594, 595) (DB). — Sajjad Ahmad J .— 
‘‘There has been a conflict of judicial opinion on the question of the applicability of this 
section to decrees in appeals under the Letters Patent. The High Courts of Bombay, 
Punjab, Madhya Pradesh and Madras have held that the section applies. The High 
Court of Patna took a contrary view (See Chitaley’s Commentary on S. 114 of the 
Civil P. C. —headnote 1, at page 1507, Vol. II, 1963, Edition.) In a recent Full Bench 
decision reported in Jieala Prasad v. Jivala Bank Ltd., A. I. R. 1961 All. 881, tho 
Allahabad High Court has held that .... and has overruled an earlier decision to tho 
contrary given by another Full Bench of the same Court reported in Mst . Abhilakhi v. 
Sada Nand , A. I. R. 1931 All. 244.” 

1965 All. 527 (531) (Pr. 28) [A. I. R. V 52 C 1481 — Oak J. — “Mr. Brij 
Lai Gupta pointed out that the Court dealing with tho matter in April 1947 was a 
Munsif. The present suit was tried by a Civil Judge. The valuation of the suit was 
Rs. 85,000. Tho Munsif had no jurisdiction to try the present suit. Under S. 11, 
C. P. C., the Court trying the former suit should have been competent to try tho 
subsequent suit itself. (See Chitaley’s Commentary on the Code of Civil Procedure 
Volume I, Pago 415). (Now see 1963 (7th Edn.) pp. 379 380).” 

1965 Punj. 494 (496) [A.I R V 52 C 157 Pr. 7]— ShamsJier Bahadur J. — “Tho 
words ‘for any other substantial cause’ (in O. 41, R. 27 (b)) must be read with the 
word ‘requires’ in the beginning of the sentence and need not be construed in the 

narrow senso suggested by the doctrino of ejusdem generis.Reference may be 

made to Chitaloy’s Commentary on the Code of Civil Procedure, Vol. IV, at page 4319”. 

[Vol. 1] 4T P.SP—8/68 (4 pp.) 
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A. I. R. COMMENTARIES JUDICIALLY APPRECIATE^ 


, 1965 Punj. 166 (168) (Pr. 7) [A. I. R. V 52 C 55 }—Shamsher Bahadur J .— 

Mr. S. L. Puri has further contended that 0.21, R. 15 is not concerned with 
disputes inter se the decree-holders and has relied on a passage in Chitaley’s Code of 

Civil Procedure Vol. Ill, 7th edition, at page 2820. It is thus stated that.” 

(Contention accepted.) 

1965 Kerala 104 (105) (Pr. 3) — S. Vein Pillai J. — “The rights inter se 
of rival purchasers in sales in execution of decrees on mortgagfwhave been the subject 
of consideration in several decided cases. The result of %rtfe/;Jas been summarised 
as follows in A. I. R Commentaries on Civil Procedure CocSrfol. 3, 1957 (6th) Edn. 

pp. 3791 and 3792. (Now see 1963 (7th Edn.), pp. 3807,T(808, 0. 31, R. 1, N 89! 

. Pts. 26 to 34).” 

(’64) I. L. R. (1964) 1 Ker. 320 (322) — Madhavan Nair J. — ‘‘The A. I. R. 
Commentaries on the Code of Civil Procedure in Note No. 4 to 0. 34, R. 7 put the 
position succinctly thus.” 

1963 Rajasthan 4 (5 ) (Pr. 3) (A.I.R. V 50 C 3l —Jagat Narayan J.— 'There 
is conflict of opinion on the question whether an appeal lies against an order staying 
or refusing to stay an execution proceeding. The different views have been classified 
as follows by Chitaley in Note 44 to S. 47, Code of Civil Procedure : ” 


COURT-FEES ACT, 1870 & SUITS VALUATION ACT, 1887. 

1965 Punj. 1(11) (Pr. 25) [A. I. R. V 52 C l] (FB) — P. C. Pandit J. - 

With regard to this definition (of ‘consequential felief’), Chitaley in his Commentaries 

on the ‘Court-fees Act and the Suits Valuation Act (Second Edition)’, on page 135 has 
observed thus-”. 


1956 Madras 593 (595) (Pr. 8) (A.I.R. V 43 C 1871 — Ramaswami J. —‘‘The 
permutations and combinations which arise in regard to the procedure to be followed 
has v been comprehensively and accurately summarised in the well-known A. I. R. 
/Con?!nentaries on the Court-Fees Act and Suits Valuation Act (2nd Edn.) at page 871 
as follows: ” [Quoted and relied upon]. 


c; ^ js CRIMINAL PROCEDURE CODE, 1898. 

b ,' c . (’ 62 > 1962 (11 Cr L. J. 96 (98) (Pr. 13)— T. N. B. Tirumalpad J. C.-“This 

v ‘ ew i winch I find has been accepted as correct in the A. I. R. Commentaries 
the Gofle of Criminal Procedure at Pages 830 and 831. It is seen from the said 
<!, Commentaries that there is a conflict of decisions on the question .The 

Commentators are of the opinion that the view expressed in the Calcutta Case is not 
/ the correct view. I certainly agree with the A. I. R. Commentaries on this point.” 

, 1958 All. 439 (442) (Pr. 14) [AI.R. V 45 C 1091 (DB) James J. —"I would 

also refer to the opinion of the learned authors of the A.I.R. Commentary on the Code 
of Criminal Procedure, Vol. IV, 5th Edn., appended under S. 540 :....” 

LIMITATION ACT, 1908. 

. r , ., \ 96 ? ^ unj ‘ 457 ( 45Q ) ( p r- 7) [A. I R. V 50 C 127| - Grover J. — "As stated 
in ( hitaley s Limitation Act, (3rd Edition) Volume 1, Page 524, the words ‘Stayed by 

an injunction or order’ have reference to an order of a Court and not to a disability to 
sue or to apply arising from other causes.” 

lt 1961 Pat. 134 (137) (Pr. 18) [A.I.R. V 48 C 36] Raj Kishore Prasad J .— 
Lhe question under consideration has been thoroughlv and clearly dealt with in A.I.R. 
Commentaries on the Indian Limitation Act, 3rd Edition, Vol. I, Note 11, page 595, 
Note 18, pages G01-G01 and Note 32, page 638.” 

I960 Kerala 306 (308) (Pr. 17) . A.I.R. V 47 C 144]—J/. S. Henan and T. K. 

, osep i JJ. /is pointed out by Chitaley : ‘Where no time is fixed for delivery, if 
t le conespondence between the parties shows that the matter was being enquired into 
an Jry. ^ere was no refusal to deliver up to well within a year of the suit, thi 3 
P i aa a -ba^..’ (Limitation Act, Vol. 2, 

* y it - * • 1 1 
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A. Z R. COMMENTARIES JUDICIALLY APPRECIATED 


1959 Mad. 26 (27, 28) (Pr. 10) [A. I. R. V 46 C 6l —Ramasivami 7.—“This 
conflict of opinion has been settled by a Bench decision of this Court in Kamppanna 
Gounder v. Ponnuthayee , 1955.2 Mad. L. J. (N. R. C.) 62= (A. I. R. 1956 Mad. 198). 
.... In this connection it is interesting to note that in the A. I. R. Commentaries on 
the Limitation Act, the view expressed in this Bench decision is submitted to be the 
correct view (Vol. I page 568).’* 

REGISTRATION ACT, 1908. 

1960 Madh. Pra. 3 8) [A. I. R. V 47 C 2] — Dixit 7.—“The principle 

laid down in I. L. R. 4 Bom^D26 has been followed in many cases which have been 
noted in Chitaley’s Registration Act (Second Edition) at page 367.” 

1960 Mad 244 (Pr 9) [A I.R. V 47 C 77) — Bamaswami 7.-‘‘It is interest, 
ing in this connection to note that the A. I. R. Commentaries on the Registration Act 
(Second Edition) at pages 526 to 530, after an elaborate discussion of the entire case, 
law and the principles of S. 77 of the Registration Act, mention at p. 530 that the 
view expressed by Abdur Rahman J. is correct.” 

STAMP ACT, 1899. 

1967 Him. Pra. 29 (31) (Pr. 11) [A. I. P. V 54 C 9l — Om Prakash 7. C.— 
From the language, used in the document, it is capable of falling within the definition 
of a bond, as defined in sub.s. (5) (b) of S. 2, Stamp Act, and also within the definition 
of a promissory note, under sub.s. (22) of that section. The maxim being, specialia 
generalibus derogant an instrument which satisfies the definition under sub.s. (5) (b) 
must be held to be taken out of the more general definition in sub-s. (22/, vide A. I. R. 
Commentaries on the Stamp Act, p. 70.” 

TRANSFER OF PROPERTY ACT, 1882. 

/) 7 7 * 9 ®4 Punj. 210 (211) (Pr. 4) [A.I.R. V 51 C 521— S. S. Dulat Actg. C. 7. and 

. 'Aland]an 7. — ‘ It is significant, that the provisions of this section (S. Ill, T. P. 

,, c T r. a y e i iever . een applied as a rule of equity, justice or good conscience by any of 

« °m 1 ^ * n territories to which this provision is not made applicable under 

^ nuh , , T *nF* Ac „ fc ’ where a3 a number of cases will be found at page 173, Note 4, 

1 m^ rai ^ er Property Act, Vol. I, where principles underlying the provi¬ 
sions of the Transfer of Property Act have been so applied.» 

PnnnJ 961 u Ma , d 28 (Pr 7) fA * 1 R - V 48 C 7] — Bamaswami 7. — “In this 
■, 1( ? n . e ^ earne ‘l District Munsif has pertinently pointed out the implications of 

the decision in G opal Chandra Das v. Uarendra Nath Datta , 63 Ind. Cas. 483 (Cal.) 

* * 1,' f p 113 ‘ ecision lias been cited with approval in the well-known commentaries 
pa»e 1861” nSfer ° f Pr0perty Acfc by Staley and Annaji Eao. Third Edition (I960) 

“Tn tiv 1957 • Ja , mmu f nd Kashmir 16 (Pr. 2) [A.I.R. V 44 C 13l— Shahmiri J — 

c ° n " ect]0n /' ef erence may also be invited to Note 9 under S. 114 of Chitaley’s 
iransfer of Property Act, 3rd Edition at page 1898 which read as follows .” 

A. I. R. MANUAL (2ND EDN.) JUDICIALLY APPRECIATED 

^azin^H RA .MASWAMI J. : - “A person w^^^ff^occupation of 
S E T " 15 ‘I 3 ° ccupie x r within the meaning'.rp^i^Si6&S : 0 of the 


>ccupation of 
^S. i0 of the 


cases ^ee tViT g ther eon. For an exhaMtv^&tmW &)e relevant 

referring to A T p 2nd (l960) Edn.Wthe^UHR. iVlahual Vol. I 

44 Cri L ? a 194 o Fat ' 172= 47 Cri ’ L - J- : A I. R. ljfolind 152 = 

93-20 Cr, l R ; l 9 /, 6 Lah 281=17 Cri. ^ R. 63 j, A^C .919 Cal. 

20 Cri. L. j. 398. -A. I.R. 1960 Mad. 331 (332)^fti*&&£ljfj. 932(933) 

IVol 4, oAhe A S T 7 ?' m R ' t 43 (446) = ^60CriZ£.'j. 1340 (1344) 

l vol. a, oj the A. I. Ii. Manual (2nd Edn.) referred to.] 


























































































































































































































































































































































































































































































































































































































































































